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FIELD SERVICE MANUAL 


DtDIAK INFANTRY BATTAUON AND GURKHA RIFLE 
BATTALION. 


SECTION I —GENERAL NOTES. 


. AalisrUl ol ReU Sem« casc&l u issed n "aperses- 

ex^ Cl an p*cTiocis £t^ S«rrK« 3Ias.aaU acd War Eqaipsect TaHes fsr aa 
jad^a Icfastrr Battalxc or a Gartdta RiSe BattaJgo. 

SectUQ Vn o! the etaaaal will bracvforth coutitata tbe ade aathontr fcr 
tbe usae, ca or af*«r DObiltxaUaa, of ttesa (i) to (iv) bdov. vlulf SceUceta 
JV^Sarai VoItheilanualwiUrwpreuwiyeo&iUtstetbtJcl' a'Ttbonty Jw xtesas 
jr) aad {r\) Wov — 

(i) Aims, .^oamtiOQ. 

(u) P«noQal cqvpacot. 

(ui) <loUua$ and e<c«<aan<s. 

(ir) Uut cqajpmmt, ladodia; mrdica) and retannary fqupseat. 

(r) Bcoka. forms and cUUooety. 

(ri) lUuaas and fora^ . 

2. Scope el Held Setrice UanoaL— Tlus aacoai b atradrd to (oisbb , 
the Tuut and eab-mut commanden coomoed mlh aO informaticn s a cos* 
peadioos fom regardui; var estabiubmwta, war mt£t. rations, fora^ and 
tianspoTt loads nqmred by them on mohilixaUao aod In the field and the aath^ 
rity lor udesting for the aama 

8. SloblUuUoa— {s) Instraetiocis resacdias the aeuao to be taken os 
fecmpt of orders to moldliu are cootaucd la Mobilicauon n«;;nlattAS (ladraL 

(&} Details not aocoapanying the acit s the field »— 

(i) The Sad Echelon clerk shown in the war establishmeot, will iscbtlite 
with the battaLoo aod be aeot direct to G. IL Q., Sad Echelon cn 
the battalion Ie«rin^ its peace station. For an orcTseas caspai^ 
this clerk will accompany the battalion to the cTcrieas base. 

( ) The first reinforcement shown in the war ertaUishtceet will toimaDy 
b« mobilued by the depc4, if existing in feaoe and despatched 
direct to the appropriate miifoieemeat cami^ Fcr an 
campaign, however, iha first mafotectacet wtU tsoHIizr 
battalion aad aeoompaay K to the ocerscat base, 
lions for which no de{^ exists In peace will in all 
their own first mniorremreta and dcsjwtcL tlera 
above. 
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4 Basis of establishment and oatflt — ^The tables contained m this 
manual are drawn up on the I asis of a campaign cm or beyond the J.orth West 
frontier of India. 

For a campaign under difierent conditions certain modifications may be*“ome 
necessary and will be notified by Army Headquarters, India. 

6 Private servants —Each mounted officer is allowed one syce (groom) 
pet authorized charger 

ISo other private servants are allotted to mdividual officers but a pool of 
servants is allowed for officers and for the officers mess. The nature of employ* 
ment of these latter will be decided the officer commanding 

6 Animals — Procedure with regard to animals on mobilization is laid down 
ID mobilization Regulations (India) 

The disposal of animal casualties in the field is detailed m Field Service 
Regulations VoL L 

When an animal is transferred to another unit including veterinary and 
remount umts its Lead collar head rope tug body roller and pad, nose bag« 
heel rope shackle and pickcttmg pegs will be transferred with it. 

7 Reinforcements —For information regatdmg remforcements see Slobili 
nation Itegulations (India) 

8 War ontfil —War outfit IS the material of allhinds required by a nnit 
ID the field 

In the field indents to replace articles of war outfit are submitted direct 
to the representative of the service concerned at the heodruiarterB of the forma* 
tion Of area to vbieh the indenting umt is allotted 

9 Blankets and Greatcoats —Arrangements for conveyances are as 
follows — 

(i) In summer first line transport is allotted for thecarnageof greatcoats 
while tbetramtransportalloasforUio accommodation of one blanket 
per man. 

(u) In winter, each man carries his greatcoat on the person Tho first line 
transport thus set free is availal lo for the carnage of a second blanket 
per man 

10 Rations forage and baggage — ^The scales of rations forage and 
bnpeago for which transport is provided m the field are shown in Sections IV 
and V of this manual 

11 Transport — (a) Tho War Establishment of an Indian Infantry battalion 
pvee details of a normal and an alternative ecalo of transport. Orders initia 
ting mobilization will specifj which of these ecales is lo be emploved. 

(6) The transport of a battalion is composed of — 

(i) Regimental pack mules which form part of the pewe csUbliabmcnt 
of the battalion. 

(ii) Attached transport, which ineladioz animaLi vehicles and dnicrs, 
will bo prondtd by the Indian zVmy Service Corps In tho War 
I.ttabh*hmcQt this transport is ahown in italics. 
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(t) GirsKUA RIFIF BACTlLrON— id. 
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Wak Establishuekt. 
(i»i) Tratuport 


(a) Kormal scale 




1 Attached (6) 


Details 




1 


Bemaiies 



•2 


6 

uiR 












Q 

£ 

6 ^ 


1st Like. 







Battalion htai^jwrUfs anti 







hta^qnaiitT mug — 

Pack mules for— I 






(f) Sepoy dnrera. 

Vickers puns I 

16 






S A A re«crr« I 

{«)■» 
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(m) Carrying 32 

&i;nalling equipment | 
^Vatcr 


\ 


6 ' 
(n)3 


drums each for 
Lems guns. 







(n) I to be at 

Medical panniers and : 


J 

; 


2 

disposal of ^f. 







0 foraiek,etCr 

S A A reaerre 
prenadcs and \ erj 

llflltS 

Cooking pots and great 



s 
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2 

s 


4 


coats 

Officers' n)‘'ss . . 


1 

I 


2 


Tovr fompnatc.*— 

1 






Pack mules for— 







X/Cwis guns . 

PntrcncLinc t'’tls . 

, *16 


] "i 

( “s 



V nter 

A T carts for— 




1 s 



Cooking pots and great 



s 
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coats. 







Triix 







A T. fsrts for— 







lU;j\se and ilcres— 







Ileadqmrteri and 

li<-Miqmrter snug 



s 
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Pi ur rompsnl"s , 







SippU's . 



7 


H 


Toist . 

Adi— 

1 SC 

s 

m 

42 

(^S 








A T carts /or tTls . 



H 


2/ 
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Ballalion htadquarUra and itad^uarfer 


Pack moles for — 

Vickers g«na . . 

B A. A resetTs . 
Grenades and Very bghU 


mter .... 
lledical panniers and stretchers 
Cooking pots and great coats 
Officers' mess . . . 


Pack mules lor— 

Lons guns . . . 

Eotrenchmg tools . 

Water .... 
Cooking pots and great coats 


Camels for — 

Baggage and stores— 

Headquarters and headquarter 
•wing 

Four companies . . . 

Supplies . . 
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Ria*4fcUii>a i<)unuEKt 
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4 MaCIUXK OOX ZqCIFMZVT 
(i) \ultTtgvnt 

Thetoltiving tabUi giTo a lut of th« war eiju pment of tho \ ickcrs gua platoc 
of ai Infantry battalion. It includea th* pack aaddlery and lino gear for the tiztc< 
nslet who carry thu «<tu pment and aiao load tables for the gun and ammunitic 
Bolei. 


Ssctiia 


Detail 


dumber 


RgaaBM 


FocLsaddltry and catrjtnj; tgtttpment/or 
maeiine gun 


5 B 


Fackaaddlery G S — 
Breecbisga 
Collars breast 
Cruppers 
G rth« 
lannels 
Straps girth 


packsaddlery O S I P — 
B ts bndoon (o) 

Collars head (a) 

Ifeads br doon (a) 
Items bndoon (a) 
Ropes baggage 


prs 


prs 


Packsaddlery 31 G 303 — 

Bands tielly 

strap# long 

sopporticg 

Bottles water leather 
earners 1 necehr 
Hangers gun aling 

tnpoda) og 

r.acks belt box I P — 
i^ear 
0£f 

<5addJes I P 
Securers tnpod I P 
Straps deta hal le— 

Pick and helre >4 • j C 

ShoTel jlopload ^ 


10 

10 

16 

4 

8 

8 


(a) replaces packsaddlery C &- B ts bndoon CoUrs head Mark 
Rems bndaoa. when ezistmg stoc nsted. 
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4 lliCfforr owr iQCipiiEtrT — ctJitld 


Egu pmcnt othir than tarrj nyequ pnent and filled tpare parU boxes and cases 


Sect oa 

DetaU 

Number 

ReussKs. 

2 B 

J/'licel/aneoua 

Axes pick heads 6} lbs (or 4( lbs ) 

8 


15 B 

(^aes Iso Infantry nnge finder 



16 B 

CoTeta No 2 infantry range finder 

IG 


10 B 

iratcrproof 61 x61 

1 

13 C 

Flannelette yds 

30 


IS B 

Frogs stand No 2 infantry range 
finder 

Helrea maul 31}' (or 36' fermjled 

1 


2 B 

6 


20 

belrea) 

Lut ng ozs 

24 


IS B 

range finder lafantrr No 2 

1 


*» B 

SboTela Q S 



ISB 

Stands No 2 infantrv range finder 

1 


SD 

Watebes etop ^tb eeeood 



27 A 

\ 

10 B 

, Ammunton. 

Cartndgea S A ball 303'— 

la belt bozos I 

In boxes with regifflenUI reserve 

f7uRt and e^Biymeat 1 

Adapters condenser stram 

oOOOO 

IS ooo 

4 


JOB 

B-tgi annouren 3? C fillrd 



10 B 

Birtels spare (6) 

4 


IC B 

BtUf ammun tion 303 '*./0roa>d« 



10 B 

Boxes i>elt atnmun t on 3L G Nos. ~ 

60 


10 R 

8 an 10 

B-ixee ejiato parts an Itonls (filled) 

2 


16 n 

Cam } p nt 



10 D 

1 JI C 1 




1 ibr eatin \o W j 



1C B 

Cases cans 5 3* If O 1 



10 B 

spare parts and tools filed 



10 B 

spare tyirrel and cleaning rvl | 



10 n 

Csrhors an auniti n tell box 



IS n 

Oinmelers 3J3'\ic»crs 31 ( . 

2 


10-n 

Condensers strae ' 



10 L 

Cupi piutile atUcbioent j 




(hj On ra I li«»ionthe»romtMt lUpunwill l-p r-pl* «<} f "'"f* 

»p»fp Limit bfli fn Bob I tat «n eharf» anJ the * ‘’fr I'® f** tclnrn' 1 1» 
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i Maciu't orH EQciTMCvr — tontd 


fitxntoih r than <arr^ njiiVipmtnttndfJUdtpartfarlibciXtaand fa«#— contd 


Section^ 

D*Ui| 

Number 

1 

1 REjfiess 


Gmt aul ej pn tnl — contd 



IG B 

Fores "hts bardedcction 

4 


16 B 

Guns mRchioe Aiekerg 303" 

1 * 


16 B 

H*nd'niartls, banel eaein; 

\ 4 


Ir D 

I^mrs airajOB M C 



ICB 

Jlountines tnpod 303* 

4 


16 D 

p ns JO nt erossbead (spare) 

4 


16 B 

efevat ng gear 

4 



(spare) 



16 B 

Pins Cnn? 



16 B 

Po ehei (ores «ht bar deflection 

4 


10 B 

Posts aiiring zero M G 

4 


16 B 

Protractors 31 0 No 3 



16 B 

Pluss belt 

z ; 


16 B 

Rods cleaning 303 3t G 

4 


16 0 

Rules It de V 0 




Screws clamp checker ttaeerse 



16 0 

S ghts ni^ht (ore A ekete 3V3'Jir <i 

4 


10 B 

< back 

4 



fore -OlA 

! 4 


10-Q 

03* 




Li»K7««r 



K 

Ba-'e nose pattern 1916 1 

16 


5 A 

Brushes bsmess hard I 

16 


' A 


16 


• A 

Buckets water canras I P | 

4 


2 A 

Blankets 1 P 6 x 0 

16 


^ A 

Coenbs LbTTT 1 

U 


l3 C 

Busters 



2 A 

Hammers pc" r ctettioe P 



2 A 

llooks bill switching 



2 A 




5 A 

Pads, roller C 9 , 



■* A 

Pc s p ckett nc I P No, 1 1 



2 A 

Popes heel 10) 



3 A 

Rollers 0 i 



2 A 

Pues horse (e) 



J A 

^ci*sors Inramjng prs 



2 A 

«h»cUes P A (ore/oot ' 


'• A 

I P No 1 

16 ) 

5 A 

^pon"es 

16 1 


( ) Ortlr eirr ed when »Dfi* ittiisllottrd. 
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4 MicniM OTIS njciPUE^t— <on{<f 


Detail and tcetjhi of piclsaddlerj/ earned by gun and ammuntlion mules 


1) 1 l»l 

Weight 

P.EV^ICKS 


lb oz 


]l' n fon"i n lu loti guH and amm inihun set 



Pack'Jiliikrx O'- — 



IWii iiiD^* 

1 81 


(.ollir- hrH't 

1 ui 


( r IT p* 

0 101 


uirth- 1 1 1 3iT) 

1 n 


I’jnn li (1 purl 

13 0 


Strip tirlh (J I aifxj 

1 5 


ra'-l'aiiJIirt <• 'i I P— 1 



]Uii' liiiloon 

0 1+i 


Collar' +11 id , 



HctiJ' btidoon 

0 7 


li»in» Lrnl n 

0 l.'i 


ri»el««a»lii!pr\ '1 l» 103*—. • 1 


1 

baUJ'fr I 1* . . 1 

14 4 • 


btraja u p Ir ad ... 

0 Bl 


' Tutat 

39 23 


Articles 'f Unegear tarried on loti gvn and ammuni 
tiun multi 



DUtket* 1 P.ft . 

2 0 


lVp‘. PI I I' (6) , . , , 

4 0 


SL-rcklc*. J’. .4 /oreloot (f) 

0 8 


ilc’i' je'uhar tagun male 



PdcLo.Ml-rv.'r 0 'Sig*— 



I’andf VIlv ..... 

1 2 1 


,. .. »»ropJrtHKanil»hntt(lU each) 

It r-l 1 


„ ,. »tr«jM »upp Mlrifc . . 

0 i-1 


Torai. 

S 41 



(fl) C«rn' I un ifriaJJV. 

(t) Cafti"tl Jn Ji-athcr jKs^Ut lidt J un eacl) janneU 
{fjCuftcJuntnjJ tueil. 




load TVi'fc 





J iUiliuk ocli EQWiJiktT— conlJ 

Ki<i Tah^ .4litlitVN*(toK tnu/' 










Lend Tatle SA (ii]wre) nvte t>f »vb 









nri (ii) 











(S) AmmoidlMn Mttlo 

Ammanilinn molr nith Ihe notr !• IoA(1M as nn<)(r 


46 




Maciihib oOK EquitUEjrt— ««<<>/ 
( 3 ) Ammomtinn Btula- 
»ilhllio M I atlwn oqiuj ment (a) 18 








48 
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C Field kit 


(i) Sttrtmartf of mights at met J 




aLLOtecD 


Detal 

On Uc line 
trari',] ort 

On tram 
tran!i«rt 

rnMARss 

Conajiniiiiij i>) 

lb 

So(o) 


Otli« Bnti'U ofhctrs mounted 


{«) 


Ctitiah dt> mounted 

■W) 

C<) 


Indian ofli era 

C(f) 

50 


Indian otlier ranks 

CW) 

10 


roUowrrs tlaaa 1 and i rit ate (c) 

1 

10 



(<i) Indo Im 15 U<» (cr Imo ^ar f r c* a t-r 
(5) In U th aummfr and «lnlfr (I aiWo>* 
char^ra 

{<) ivBo**’'' aw n t ^ t)i «Ni »iU» c< aU « 
pn tlx* I'pr^'n in aiint r 
(4) Til* ■!' »■»"''♦' i* t r prratci'at* m aan 
camojon tl « j»r* n anjaixi*' 

cf » arcvnid Haalrl/" 


tf tarnr «l ptpat 

na in iJCiBiet j ti.'-' 

art Irr# it aTi_al’a 


' 7 ^ 


1 





n ii Iwi frt !>»* ■« t (Sill Jfl only 


50 
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6 FlEtD KUS — eonid 
(it>) JndtaiL OffctTS ond otdttr Iian\> 


Deui) 


AmnaBltion (a) tdi 

TTnh i»ng c1l hBd pQlIlliTOneh (a) 

Sword bt jonet with tcabbard (a) 

Aetouhnunlt— 

Set oP web equlpweat oompiete with Oiled wate* 
bottle Tit's and haeenack eocutolaf ne^ tin 
dl S and tlBi ration S 

Clol^ no fi nttotanti— 

BlaaLtt barnek 

Boot* ankle t>ra 

Froek D r witir ibonlder title 
I>I*ei Identic]’ with cord 
G eitcost with tboiil let titia 
Hrttuewlfe 

Knllab or pagor cap (i) 

Licee leather «pate pro 

rosgrl, khaki (h) 

Buttles kbtkl 
«htti ftsEcel 

fr'etj wortted pea 

Tow* hir 1 





S 0 
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C FiEiJ> Kits — conld 


DetsU 


WEIGHT 

ISD HOW CIMUD 

No 

Od the 
pereon 

la itliBe 
trsnsport 

transport 




lbs os 

Ibj ox 

lbs os. 

I'rought tomtd 

0Mfr-tr( cl«- 



<i $1 

e 0 

« 0 

purwns 

litld d*KalR 

lias 

1 

1 

0 4 

D £ 



CrouBl t| »e*cape i*«tern 

VMp 

piece 

1 

1 

1 

1 

1 

1 

4 D 

0 " 

0 2 

0 1 

0 3 


0 4 

lotl Sunmtr AH el>$— 

f D K (») 

ofi i8s»imto 

pti 

1 

1 

1 


18 

J^»aKn barrtck 

^■r wwortor Of e miorttt voollro 

jj«,v •’'««> 

KBlrbrrbetkrri ittfe dnb mix <») 

P" 

1 

1 

1 

1 

1 

0 $ 
LI' 

S 1 

1 


Total irKviA Belli 

Torn wiTTii fcii 



40 3 

87 IHrf) 

e 0 

& 1 4 

5 1 

6 4 


<0 Indus ostwn knl s proportVsD ol I»41»B*th»r rtsVi 

(<)Tb«srpu<-nldU«nnc«ln »*>««”•<'>*• to d»« to —— 

totrej to lUo m» »nd bfln* r»ptoc*S by s bUsift. 

VoTt I— Whrs iwcULr suthorW »b» JjUowIw »rtWrt Btol »« »« ««*> 

... 


n*r or comltTtrf wcok 
inn«l 

tnLrsofroK wa) 


Ai r«^«— Tf t. 
0 10 

» fi 
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H 

H 


Sonree of Suipiy 

\umtepa. 

(fl) Eicept 
tiurlha 
Battalions. 
(i) OarLlta 
Battatloos 



(0 £eett gnilfi'm* nguirrl/orM one 

fi Sfobiliral on 



(lob* ktft prejitred Is V »t« \aM demit Id Uob(Ui&tloD IVepiUt^d^ ) 

1 

V XI 01 U 

I&dlDD So dfe < Par Cool. 

Drpuir Conffollet 
11 orms) lalcutu 

8 5 * 

s 

A p n 12" 

It 

ledlAO Fl« J ^oiMlart Shrat <booKi 

o( 100) 

Ditto 

800 

s 

A r n.199 

A 

OtDeof 1 i.«corti ol 8»r\lfo 

0 (to 

20 

« 

I A^ r r 

tny*IOf<e for t««alUne IndUo i 1- 
Iron ( tlougbtod ( tirt 

bltto 

1 

r 82J (8) 

\ 2 5 (») 

6 

1 A F r 
es-u 

liTcnton of Kii ( 1 ) (for tamiloii 
In A ] ni 

Ditto 

e<60 

. 

I A F r 1 

957 C 

tbrentorr o( Klt(( Ho^m) (for le 

icrtloD In A o SIM or I A 1 
Ktl5*) 

H 

St 


IFF 

berrlcff and Caioalt) Tonn (Injbn 
Troor.) ■>’'2 FoUo«rn) 

Ditto 

000 

t* 

1 ^ r F 

AppUratlon Tor Famll] Allolmoiit 1 > 
India 

111 to 

le 

V 

t A F r 
toon (larft) 

List of Familf ADolDirnt la ladi 

1 1 to 


10 

TAX 

T mpofar, ToBowws Ptrrlpv look 

Dit e 

35 

11 

1 F A -S 
1B51 A. 

Votloo itr ricnWiut Indian mci> i 

W to 



I A F T 
1955 

11 tr>s1dre««MotInn I crnUla 
t rSoin oollma baro bo r K> > 

I o Enwipt) 

Ittw 


11 

TAFT 

•1954. 

RtarrrbU tSTrlopeX A 


150 (41 






59 







60 


8 Books Iobsis SxATio'ttaT and Ornra kqcipmem pEOtirEo o^ unBiLizATic*: 
AUD !’« FiKi.i> — eonltl 


Rtrtal^ 

1 1 


UotttB* of ‘'Upplf 1 

B umbers, 
(o') Except 

BO 



1 

Gurkba 
Bntlaliotii. 
(b) OoikbA 

1 



1 

only 


(HI) Army Boolt Amp fcrm* and tndtan. Army fvma 
(To te Acpt IntMt and cot lums In peace time) 


A B 119 
A B 
A O US 
A. B 429 U 

A r B 118 
A r D 181 
A. y B 158 
A.r B SIS 

A. r B ai 


F i Comeroc^rcce BooU 

Field Urwasr Doolia - - 
BeUU 

Feat Otderlj't mclpt took (ce resk 
tettd lettm and (tStottitd 
parcelj 

ArpUeaiioo (or Court Slaitia] 
^otl6eatIl}a et tamitjr to an o0rrr 
Botslaal toU o( ofiun 
Field Betiun . 

RelJeutaCpadf o(tO) . 


A. F C SSS klorolog 8(ek Bepot 

A.P B 2089 QtaeandoffeaeiaBeportr 8 
0(80} 

A. P C SI*! F 8 EuTcIcpe 

A. F C Sll8 WarDUirtpadaOieO) 

I 4 

A. F C. Slowe Form “ A" 

I A P C.81S0 llwtape rons -t" (ptak)- 
A F 0 -evt indret Form (I«oti e( SOC) 


IMtto 
tfltie 
p tto 
ntto 

Pltte 
plito 
Pllto 
pi tto 


Ditto 

Ditto 
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8 BOOES Fob3.« ST4T OKERT A\D OmCB EOClPireVT BEQriBED OV UOBttttinO'T 
ATI) n. THE FIELD— 





• 

4B 

A r T ISW 

ArquitttsM roll (*D ums) Lu^t 
([Adt of SO 

Prrutr OofitrolW . 
Oora*VC*kotu. 1 

10 

80 

ATT 
isai A 

Cub «on>DAt« of CotntAeT Coco j 
UABdrrt (Uiokr of so j 

Ditto j 


St 

A, r 

Soi;. 

IAWI (uf ■OUIMlMl tuootU' j 

1 Ditto 

60 

s: 

A t 
$048 

IaUI (or drorttod (MO* kit j 

ntte 

SO 

ss 

A r « 1 

*i"t 1 

E«rois(Lrad*ti9a* Iv* botoen ocd ^ 

Pltte 

6 

S4 

A r ff i 
«»0 

r«n«M] Effrn* C*nl£<*ir 

1 

Ditto 

ICC 

ss 

A i ff 1 
8800 ' 

Wousdod Ofiof * UlUM , 

1 Ditto 

1 

IC 

M 

A. r ir f 
8801 

C«xa«>*d OS(«r*kfrl*t>r( , . 

Pirto 

18 

87 

I A. r P 
«0i 

CHm« BrtTTt 

Ditto 

liO 

SS 

: A r P 

So* 

rracoodlBn of • 8 C. U. nadrr tb* 
La Art. 

Diet-; 

6 

SB 

I A r P 

S"0 

XtKkrAtloG of kSItAT} ExljvorV* 
(LU«r lb* Ic. 1 or 1 A. A. BaM 

Ditto 

= 

SO 

r. A. T r 

• a 

Bvbtrt el n«»>BCi}cotkee ronlrod 
ood dr*r«*«P*>t (Deoka o< 100) 

Ditto 


tl 


Ib4*M Lx (Atioo* CWU o( (0) 

1 

DMo 

, S 

ei 1 

A4-J: J»*l ; 

£>¥ti(rfcdS-a»**pH , | 

P'tto 

' IS 

es 

L A. r E. 

^ T 

Koi* or Ordrt l<>oi . , 

P^o 

' 

M 

t ^A^^r r. 

n,cr< • d'<<Tt^(lrolAt<SC) 

r-tto 


S4 

TM Ff* 

•OolVO. 

I fiwt 1 rl 

mio 



IVv. 

C>*^<*r* rrf«>wlf*o n t«rk 



te 

A »• 

1 n> 

I Mr 
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8 Books Tohus, Statiohebt akd OmoB eqtjitme’it beqoieid on MOBiLiLinoN 
AND TV THE Field— eonfcf 


BerlAl I 

No 




Satires ot Supply 


Onikbs 
BsttslIaDt 
(ft) Gorkba 
SsttaUoDS 


(It) SlahonertcHdOffittttaSpmeiit 
( AUsipradsbla stores to be kept Intact la peace) 


(a) Paper and Brnrloptf 


87 


Paper Uolthig dear soiree 

Depuftr CtoBtreUer, 
ststleBery and 
Bump) Calcutta 

63 


Paper loolscsp qalrea 

Ditto 

ea 

- 

^peri (rpe*^(I<t‘t OOaar (loobcsp 
alie) qoires 

Ditto 

70 


Paper carbon trpewrltlss qnltss 

Ditto 

70.A 


Paper citbea qatm 

Ditto 

n 

- 

Eovelopce oneKI email, coantrr 
yellow niniBOd tt'xo' 

Ditto 

?s 

" 

Eneelopei oActal large elothltoed 
gummed ll*xI6 

Ditto 



EoTctopca efflcial 6*xft 

Ditto 


7ft 

7J 

76 

77 
73 

7J 

SO-A 

W-E 
61 A 
61 n 


(I) StorrianJ OJifaffti patml 
Olpi paper bitu aaanrted fren 
Ersieis Ink and petrll 
Enten tno"7>H'n» 

Oum Arabia oz 

Gnni Mtle, iricb anew tep and 

Ink poti anew (op 
IskpawilKr )1ne-btark(lpkt loakM 
I pint) I kt» 

Ibkpowier rrdpkta^ 

rail fie Inlellbla d^i 

reticlle tUeklead II 

i eorlli t1asar>1rr-l comblnM 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Dtlto 

Ditto 

Ditto 
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S Book* Form* Stitiovebi A'fo OmcE e^pifmevt RtQtnsED o^ mod LiiATifl'^ 
A”fD rt TRz Field — tonrU 


1 

■ 


■ 

Somber^ 

BatUU^ 

6i Onrkba 
Battalions 
only 



(SI < tio»*n toDcId- 


8 . 


Penholders 

Dep tr CeatnUer 
StetloDerr snd 
BUapt CsIniHs. 

« 

83 


Pen Blba srsoned doz. 

' Ditto 

4 

81 


Desk knleee ‘ 

Ditto 

IS 

So 


Ptos one loch pkts 

Ditto 

6 

66 


Pins drkvtog dot 

Ditto 

2 

87 ' 


Solers tOQod 18' 

Ditto 

1 

88 


Sesltodvu taportsd sticks 

Ditto 

! s 

89 


Bobber office tumps wltb psds sod 
tnk sets 

Ditto 

1 

90 


Cdloved tslae, bslb 

Ditto 

1 

91 


lypesrRer complete srIUi scees 
sorles In esse (s) 

Ditto 

1 

9: 


Trpevrlter ribbons spsre 

Ditto 

s 

93 


Zinc or Ud plita | 

Pnrcbased locally 

snd coat lecoeered 

2 

91 

1 

Tskdsss office complete sitb lock 
Ing barssd psdiock. 


‘ 


(a) lo nniu tot vbkti s t jp t m ltor Is not kotboiWd In pesos thb vlU be proTfded from office 
llowiDcn under salt srrasgeiDeoU 
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SECTION V —SCALES OP BATIONS AND FORAGE 

iHTKODtJCSOST 

1 Tte normal supply situation on any given day ( A day) mil be a» 
la the following table — 

Note. — A day = to day 

B day = tomorrow 
C day — dav after tomorrow 



D da 

three days hence 


Dota 1 

\t OoOO 1 UUTi 
< before »a ch 

•it I'NIO hours 
t e d r march 

At IbOO hours 
e after march 

IV th un t 

A dajTat ons ^ 

i day rat ons 

B dav rat ons 


On man and l»t . 
1 ne trooaport 

On man and lit 

1 nc transport 

Del rered at un t 
transport Imei 

In d V a onal tta n 

D day rat ons 1 

B day rat ons 

C day rat ons 


Loaded m tram | 
ready to march 
or natng to 
reSU 

In tra n match 
mg 

DcIiTeted at S B 

P or loaded lA 
tra n or ready to 
be loaded 

Ja 31 T Comjan} 
or at ra Ihead or 
«n route to ra ! 
bead. 

C day rat on* 

C day rat oni 

' D day rat one 


The above i< exclue ve of one rmelgeoc} rat on tan fd on the mac 






2. Tbt »calc« of ration* to be )*<Qtd id the field are laid doim m the tables 
foUowinc 

3 The eanous eca!e$ are — 

(а) Fitid ternce tcalt, vhich is crdmanlj issued to men and animals m 

the field. 

(б) InttmtdiaU operation «eate /or men and operalion aeaU Jot antmalt 

srhich are based on the nununom quantities of food necessary 
to c0D*en£ the cnergj' of men and animals durmg a period of actiTO 
operations extending up to 30 dart. Rations on the«e eealet tnll 
be issued at the diMirtion of the general officer commanding the 
force concerned and only vbeti auSnent transport for the carnage 
of the field aemce aeale » not aradahle 
(e) Operation scale for men, srhich is issued on special occasions, trhen opera- 
tions are bkely to be of abort duration and srhen it is necessary to 
reduce transport to a minimum 

4 The transport alloired for toppbes in this manual has been calculated on 
the intermediate scale of rations tor men and operation rcale for aniinals 

6 For the purpose of the usue of articles deaenhed as winter issues, the 
winter season is normally considered to be from NoTember 1st to Uanb 81st 

6 Aiticln of field temce rations, which do not form part of the peace ratioa* 
will not be ebtamable in the uutiat stages of mobiluation. 

7. Eqmralents will only be issued u so far as they can be made arailable 
iQ etoch, and when arailable they may be issued to umts other than hospitals 
either at the choice of units, or on the antbonty of the dinsional or lower in 
dependent commander 

8 Surplus stocks of articles of winter usue which remain on band after the 
31st March and which are likely to detenorste may, on the antbonty of the 
diTistonal or lower independent commander, be issued after that date in heu 
of the Bummer equivalents until such atocka are exhausted. 
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Table 1 — Scahg of taltons m the field for Sritish troops 


SCAU 


latcnne 

op«raUoo 


(a) Winter only 
(ft) Summer only 
(e) Meat (lejli rtill be 
Isincd wben sTtU 

meat tinned 
(d) Kum la never 
Uaued eveept by 
order of the dlvi 
ilonal or lover In 
dependent eotn 
auoder Sa h aa 
erd r U normally 
(be reiult ol a 
iDcdl al rre90 
nendat on to nett 
ipeelal fatigue er 
b d weather oon 



I 


TtU« 
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ra6l4 // SeoI« o/raJkHU tJlfJEcli Jot Indian troop* and /ol{o«rer« 


Lrocajulr* 

M«U Imb iDcluditu! tosr (a) 

liquid aMt<ar»trd 


Sueu 
T«a nllQB 
T*pi») l« tr» 


lharraU 
FlRwuad I 

Uao in 


irMUy u 


Clsut«»« I T af 
ToCuce 1 T 0' 
8 «*»f 

JUtchea aafatr 
TwiM HNtlv uauaa 
Uateutt u) 


lewHr itr/u 


2«t* 

2 boi<» 


a tnadtcal ra<«ninirBdt 


i) 


20X*- 

Stexat 


1 |bl 


I atla 


(it like eaten i— , 
draw dailr In 
lieu — 

Itou rice ntloB 
aadlZou atta 
(ej Sice eaUta may 
draw dailr In 
lieu — 

10 ou rireralioa 
^a&dBon alta 
(J) &lee eaten may 
-■ — dally Id 


lev 




rke ration 


(e) OnlytluloUewlna 


deKrlrttona «i 
b« Lijed *- 
(0 Arbar 
{t ) llirnna 
) Uaaux 
(>t] Moons 


Dal Dtaiut U only 
Mued to tlioae 
enured at altl 
tudea over 3 01.0 
R aboteaealtTel 
(/) rnn u taver 

latued eicert 
tj order 01 tbe 


d laional 
loirer 


normally tbe 


tlona 

(S) irheaetet aui 
bnak ol I 


aatl Ipated a: 
then only 
npectaliy 
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Table III ~Sealea of etnergenc}/ rations tn the field 


tlon J 


Bot»2l 


uritSib 

troops 


ladiia 
troops and 
folio werj 


Elacuiti 


Tea 


«U,»r 


Cbf&i ««l tbroi (ptreVJ) 


Jtti ■ 


JUsenff* 





TatU J r — Statu e/ nitons •« (Af fitld efintmals. 
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Table V —y^etghl oj rationi required for ow dag including attached (IndtaTt Inianry 
BatalUon or OurlKa Rifle Battalion ) J 

( ) Nombcn lot irhomiktloDS tn reqoltoil / 


DtUIl 


— (11 £tttL>b£ADU 

(U) lodUa BjuIu 
(Ull Kiting bonci 
<lv) Rlilln^ponti't 

(V) r&ckinalH(A) 


(vl) Dnusht nulri (a) ( 6 ) 



(Bi \ riu»l *(alc< 

(B; iJTia.bt m In (ur Tnlo «< Ain. 
( ) In Mri^taugbt nul «(pt iv tui 


onl baIu «t 
. Ifulg act n 


I 


( > TTb ght 
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TalXe F/..— £e«Id oj c^trakiili 


It«i fo j 

Article tlMrt UaoeJ 1 

Article lobilltuted 

BUitSt. 

. 1 

B«)B . . 

IVti 

BMVi • • 

tltit 





a 

Cbeeee 

1 M 


1 



Meet Uttned . 

1 ..{lu 





Fickle* 

4 ozs 


t 

Brce4 

1 .. 

tdecnlU ratioo 

lib 





Flout (or etu) 

1 „ idiu 





Flievood retloB 






Chi 

1.. .. 





: Bakisg povder 

let 


3 

Sorter • 

i 

1 B*cdb . 

1 lb 




e 

or 

1 Cieete . 

1 . 


4 

Cbeea C 

1 ~ 

B»mb . 

2 , 





Bvtur 

1 . 


i 

1 Del . • 

1 . 

Fee* dried 

1 » 


e 

rire«oo4, retlaa 

1 ~ 

Ooel eUem . . 

1.. 


7 

rmt dried 

1 » 

Fruit, beeb 

3 >» 





1 PruK ibuied other 1 . 1 

1 ibea crntelltied | 


8 

GDI . . 

1 . 

OU ooouoa 

1 


9 

Jen . • 

‘ ■■ 1 

8rn>F. Koldea , 

1 ,, 


10 

LetDoaloIee • 

io*. : 

Fruit. Iieili 

4 oo. 





Del irtiole tot get 

mlnatlu 

1 M 


1\ 

M*»t tmh 

2 IV. 

Atte 

A on ^la> 





Cbl . . 

ton 





Meet timed . 

' t ib rtui 

(a) Or pin* pi fclet 




Cbutsej 

»e* («) 


12 

set llnneil 

Hqald <T»ppt» 
ted 

SOI.. 

kJlk.lleah 

lOen. 
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TabU VI — SeaU of ejutvaUTitr — eontd 


19 /mn 

0(1 rt tbia 

(otatoM o( 


troth! 

I ■ rr (lutn fota 

I ri t DluIW} 


iTTtr^ 
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Tabk ril — Bvmviory of appmtTnat€ gtott teeisfilioj ronotittcalaoJraliortA aid 
fongt 



^OTI<— 1 TbtM «tlEbt< (re •ri'oxlirtUOBlT Intxb cMS (be greMett vriEht vhlcb c Icbt 
biTf (a U carried bee teen tbovn, tf (be tnaEfr Or irlcler fcele of It o 
wLlcbexer li bisber bet teen flnn. All fignrri beee teen lousdcd oS lo tbe 
neereet i lb 

2 For epbroxlmaie D*(t **lgbt ol tetione for (Bjicele ree Table i In raletletlss 

E .ef oeigbtiol laikonaloi anln.aiaaa««»rare allovesceoi | )b Terrettea tboolS 
added to (S« nett train and aatt raiton tut no addition le the tttM let is u 
neeei>ar> alece tbe vntjbt of ib« packint n.attrltlo(tbli ratios la negligible 





fttUllUK VL—TBANSrOEX LOADS 



•I 








re 




(lil) SOUUiJtT 


r? 
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SECTION vn. 

IN'Dl.Ov tXPANTnY 
(Excm Pio-cttBS.! 

VOTXS— 1 (Table t).— Tbo attaebed L O. deUfl* »i!l }oia tl>* fiatlalKn oa 
mobilization 'ntb rofflrlete pttional e<jBlp"irat ot 



2 (Table 2) — Columns 3, 5 and 7 show onlj that fiorti'rt of Ibe 

e<luipment of the batUlion whieh forma part of the war rqnip—eni, 
Coluams 4. 0 and 8 ehow tho item o! mobiliration r^uiptn'nl wSb-h 
will ^ held 10 hatt-ilion charge In peace ei-tpl wh'Teot!''TWW'*ftet/»j 
herein. Column 0 peea the complete normal war o]uip9rnl f^r {’>« 
battalion. 

3 The details for attachment to O IL Q , 2nd EdirJon, will leare 
Uttaiioo with eornplete penoaal e<)u9pme&t on the leale* iHown u 
Table I, wbero applicable. 



SECTION \ II 

Table I — PEnso\Ai. Cqctpjjem 


Note.— I tems marked • ore mobdzstioD equpmect All others are peace eqwp 







&s::s 
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Table I — PEbso'^ai. Eqcipsiest— ronM 


lUn 

>« 

DfKrlrtXon of 

e 

5 

f»a 

:ii 

-S E. 

“•s* 

"III 

1 

1 RtMlUKS 

£ 

1 

D 


> 

• 

s 

0 T 


SMiO 1 J — (ObM 

Il9f mb Q 8 

*tr»r« nwiitto M 8 1 T 

Tl8»— 

>t«M 010QBt<O 

KAtlob— 

SS5! 

W<^be9aipte«B( ^(urslM^ 

MlU «4l>t 
iielti VAi«t •p(cl*] 
iir4<xi inia biK-kit 
c*m », CArtn^sf 

Uft 

tugbt 

CArricrt vit<fbatt]« 
rrog* 

}i4T«iuck* 

J*ACk* 

btripi tapp’^iog 

S<rtM<i * 4 

Doe bcdiiiag • 

erooni 

Tentt,! T — 

Ti{« eottos 1* }9a 

£MW>><7 J 

CinriJert 8 A bill— 

s J la. . . nSt 

»• 

!• 

1 

KALB MB 

!• 

1 

!• 

J» 

t 

* 

1 

} 

* 

»• 

1* 

1 

UAl— <« iJ 

J 

!• 

1 

3* 

1» 

1 

t 

i 

1 

1 

1 

i 

1* 

fot n BBifd 

MaV*c>9l3 

J» 

1* 

!• 

For dUnoBtifl 

riakABalT 

t06»j 

« 

«■ 1 f»r>4* 
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Table I — Personal Eodipsie^t—* 
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Table I — Ptaso'tAi, EQTjmtro — covtli 
Ariida to bt hdd by the batlahon in pe/iee for perjr>»««I altaehtd on nubiUxation 
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Imre# upocUl I>»U 18 (n) 



iWfi— r aiiivT 



































TiBtE 2 — Urii rqumir^i— 











1) •'IpIJ 1 














f aulk 2 -0^1/ 
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s 

e 

s 

“l5 l.i.E ”! in 1 . 

■)<»ffldtnt« lu ‘aoiivn*4 1*>91 

* 


!i 


- 

^ - 

IdlBbi oacij 




Idfobj qoR 

• 


Idinb* 

- 1 


Idr^bo qojt j * 


idloTw »»JJ 1 « 


i 

1 

• ’! 

" 

s 

1 1 

1 1 I S" 

, = i 1 t f H 

1 1 ■ 1 i IJ ti 

i ?•< * - 1 ,s;i|s55 

1 «S 1 8 S « l»-fci,s= 

1 g" ^ 1=6 l5||gll= 

5 “ S 6 J 6 '^JIS 

•ox eit»ji 

" 

K « R 5 S fRS38SSf 
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s 

t I 

il ^ 

^usmdinbs eoircmq t^ilOX 

» 

««! »y 2 m*® 

si 

Idtnba gojr 

- 


(dpiba ajfiij 

- 


« ^ 
-s 

lilmba qoj( 

• 


ttinba 9n»j 

* 

2- •S 2S*® 

si 

“b 

idtnb# <iore 1 • 


llmba 07*a<< | *> 


t 

J 

1. 

1 

" 

s? 

ii 

*1 it 1 

f ll.Ji i » fa! . 

IxhSs^iS 5 "5 

li|1l3fillilji;-t“i||!5 

S' S SJS Ei 

•I nw ^ - 1 

^•f »,« ac. gs«2 J5SS 
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00 
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jirt »ttli toy hPlei rlfli* gr«i»<Je 
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rAfiLB 2->-U)IIT EQI 
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K 


1 

f j 

1 

}ii3cail)nb9 jen ao)i«))«<i |«}ox 

• 

«3 » M 

;s 

idfitba qon 

- 


}d|nba ea««x | i« 


I 

1d(nb» qorc 1 « 

- 

)d|ab» «3<i9X 1 ^ 

” ■' 

fit 

idmba qo;^ v 



B 


1 

I 

c 

E 

A 


1 s 

1 i. t 

! 4 * 1 i 

III :si 

ill S sf ill 

ni n III 

1-5 -A m 

5 1 llZiii 

S a ‘i££ 

os, m»]i 

-1 

MM MWM-O® 
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TASLE <. — PeRSOEAL ClOTSIVO AVD NEOCESARtSA 
fitld Sennet Seakt of Clothing All. 9i3 of 1921 
(Indian dismomited ranks ) 


No™ 

DctertptloQ of Stores. 

S 

I 

1. 

s 

i 

A 

g 

ie 

■ia 

a 

1 

1 

1 

•s 

Sc 

Is 

ll 

l\ 

1 

OBOlNABr SCALE- 

(i) CtoraiM 

CUHiug Stetunt 

KoJUhs Uukt.IodUn troops 

FsgtU, kbakl (or hsU felt (or Cukltu) 

CMhing Seelten t. 

Helmets, OAkl, TTolteler, ptt(en(«onple(e)(«) 

Clethxnt Stclun IT, 

1 

1 

X 

1 

i 

i , 

1 


S 

fettles, kluU, aalremi . . pn 

> 


X 



CMMtf Stelten tf. 





2 

OrMteosts <lrsb, nittiue dboonstedaiilvrrss) 

X 


X 


1 

1 

, CMhti’g SMioniJ 

Armlrle (*) 

ChVnng StetwH tg 

Boots, sokle, I F , uolrcnsl . . . . pn 

1 


1 

' 

1 

(U) McESSiSIES 

C/otAiiv Esc(m» » 

Brsccs (p) pn 

1 


1 


i 

Discs Ideotlt}'— 





* 1 

AO s.red . . . . 
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TiSLK 3 — I'EBioXii. Ci/nnnia m» f 

Fuld Stm£4 Soatu o/CfeiAm^ A /. J, tH3 n/ 

(Indian diimounta'd ranlui)'~fnnr I 


1 

Dc*(K(tli)n or Ktott* 

1 

E 

1 

t 

!< 

1 

( 

1 

m 

pi 

s 

s 

7 

1 

1 

1 

1 1 

1 

1 

1 

OHDIRAUY SOALV-fonll 

(Ur mcroiiurik— MofJ* 

OaiAlOj) 27— anaU 

Hotuavltoa filled 

Sbjrta, BanQel.«sl'‘»n*l 

Boelu, vi'inted lottuiai }i* 

lowelt b*B<i • 

Titl«t ibeuldir . . 

CMIx/ 5«i<»a U 

lacei, leather (tpart) . . . . fti 

ADCmONAL BUitllLn ARTICLXK 

CloUinr^eelianlr 

Ktfcb''tbeeken <t b. Is^lao tto<irf(o( Trowen, 4 k rT> 
snlvenilXe) 

CJelAml £r((ionI4. 

CieUiif fxtia* tJ 

r(d<,iMse(0 . • . ... 

ADDino’^AI. WIMBR ARTICUCS. 

(1) ruTinsa 

CloUtef SMmo J7 

Kclekertioekeii lerge Arab ntitorr iMtaa pn 
troopa V’t Tnaetr*, aerfe drab mlitaia, 
nolvenaJ) 2). 

Jl. 

,.>! 

t 

1 

» 

1 

1 

1 

I 

• <1* jtf 1 

1 

1 

1, 

1 

1 1 

1 

\ 

1 

lilt 1 

1 


I 
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Table 3 — Pbrso'jal Cwihivo axo Necessaries— coufi 
Field Sertice S&ilu of Chti*ng A IJ Piicfl92i — eontj 


(Ind)An disinoiiBted rsnks ) — tondd 


Item 

so 

Oeseriptloa cf 

I 

A 

•s 

•z 

E 

alf 

III 

i 

•< 


additional IVINTEE AKHCLES— eo«rf 

1 S.I.prr„ 

lit ’ — eonrIJ 


{II) NSCtSSAtlBS 

ClMhlof Sta on t* 





I 1 

3 1 

Cape cotoforteroteomforten vooliea 

GtQ*e* wanted dr*b pn 

^^at>(ausU ratiiliiaa drabmbtur' 

1 

t , 

1 

1 

2 



SPECIAL ISSDE3 IN THE HELD 






Clothfif Sfction It 





1 

S 

SUokett.bamek 

OrMtcoat* drab mlttitre dbimaoPttd O01*inal )Jsed 
*ltlk S tbiekttfin of flaaaeL 




3 

W 


CMUnt Sift on 





1 

Bofs kit aniTcnal 

Drawer! abort Saimel oolTereal rrt 

Jerkins leather 

Sblrta flsnnej aniterael (it) 

Sotkt wonted aeataleu pn 

%esti Saanel anlrenal 




1 

* 

i 

« 




i 


CfMitif Seefion ft 





I 

Boot! aligit 




w 


N / F 






TootiBfifka 




At If 
Qnlred 


(a) 0U7 tot nukbM G*rti»> U as^ SaaaooJi wbeO iQotiDUed lot bot clliuttei 
If autboriird la {«•<« 









in 


Tisle 3 — Pep«o^il CimKiTO ax» NrcK^iRtrs — conij 



^rU kUkI (et Qau l«lt tot OvktM) 

CtaUmig StetunT 

Bttaeu kbtU Woli<l«r p«t«ra(c9Bpi«t«>(«) 

Clalf KtStftuntr 

BlooiM i k. foiiomn (9( Fiacki 4 k.la4teDti«ej() 
Pattle* khaki, DDlTcnd pn 



Tttlea ah««l4<r 


I 


CqUlpOWUt 
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Table 3 — Pebso'^al Cloiotto asd Necbssabies— WB ii. 
{Alt FoBotttrt ) — contd 


SeEetJptloD ot Stwea 


OBDIVA&T SCllE— MMit 
( ]) HtCfSSAMES— C0Md 


ADDITIOITAL SUAQIER ABTICLES 
Clotk ni Staten IT 

ku^clten d k (<9U4<ren <or <1 : 


ADDlTlONAt TmtEll ARTICIBS 
(I) CIOTOISO 
CloOiifif Ski onl7 

:ix!c1c(ibcicken serge dr»b mlxtoie I T (or m 
Trouitn lerge dtab mjstaro ii]ilTenal)(() 

CloUi f Section }< 

DlinkeU barrick 
Coats vtnq (olloven 

(II] ^£C£SUUE9 
CUOilij Settten •* 

WiUlMatt {anllgiii drab mblure 

SPECUL ISSUES XT TIEB STELD 
CloUing Srrtioo It 

ffltahtet inrt<.-t 

Oreatooati JraV tolxtarc dUmouBted iiB|r«na) ItBcd 
oittt 2 tblckoceeM or Baontl 
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CoVTIFTS OP BiCS SPASE PARTS AVQ fOOtS LeWIS 303 I”ICB lUCHPrE QV'!3—C07Ud 
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APPE'O)!^ 3 

or iFiftG riBTS boxes axd uses arms rmis mo tools fob \ icssns 
SUcsciE Gc<s 


VoT^-^ArticlM csmcd m tbe filted box which are separately demaniUUe andsep 
aratelv chargeable stores are not inctuied in this appendix 


IteaXo 

OacHptlae, 

huisber 

reiuxes 


Box SP411 furs ISO tools. 




Stelylm 10 A 




Blaa keep iptit ) sad St 


For SlarV 17 tripod 






5«<w>n it n 




Belts itaznaD] ion 903 ineb SSO-cOoeds— 




Erclits lout or 

i 



Strip* long 

S9 



itOrt 

99 



Boxet tln,«a«(ip«(t« }( o 

3 



Ouai oachlae Tlcken 903 IseW 




Bloeke feed R E. 

9 



Dottles exit sMsIeven 

1 



OoiUn roller 

1 



Cut* moxileattsctuseot 

1 



Dlses eiaxtinatuctuneu 

4 



rnieei wltb chile 

I 



Oita 

t 



LeTen extractor Icn 

1 



H right 




pscklBg Mheetoe plcew 9 long 

4 



rtiu axis trlgerr 

1 

1 



firing 

9 



. screwed fixing crank hsnlle 

1 



a split fixing collar toilet 'CO S 

9 



M keeper bosh, axis alJe lexen 

1 


keeper check net |o 

» 
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liU 


or SPAKE PARTS POXES A'fD CASES SPARC PIETS A>D TOOLS POE VlCKEOf 

SlAcniXE Girra — maid 



r 
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CoTTE<T$ or •rue boxes asd cases bbabc babts atb tools toe Txckees 

ilAcncrs Grss — coacti. 


Gobs mctSc* T1 ktfs, -303 laelk— 
rases, mil ttAla 

Gits , 

rte axis, trtffff 
M „ Iciatlet 
. tllBC 

trisect « eezii* 

Seus . . 

SrrtBES, 6ii 

M K'Ok 

Trtfren 

TosVtn , 

tBAsiers aijetlss. TB t 

. . fe s 

rc«fl.mis«,3t.o 
rosJia, Kb a, 3C. C 
. KBvS.lLC 

£6300*0^ Kb^t, <303 SkB, U. G 

BersmbKcs, teiS. 3L C. 

ron:E.-exKt»,di7Btl< 3^tEeb.arai 





mbirrisf. 


■«04uk eOASioths 
i«>t. 

>WMBeh t>t tetSKtia^ 
rod. 
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APPENDIX 4 

Co'iTCSTS or Baqs, Asxointsss, S A. 
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APPENDIX 5 

Contents o> a Reid Vetewhact HaVees40S (Infantby Pattern) 
Weicst U3 Si 


Item No 
ol priced 
Tocabniaty 
ot medical 

Articles 


No or 
quantity 

BEMiSS" 

■ill 






Dra», 




ea 

1 CamphoTodyne In flask (Iteu 1720 Ozs 

5 



Earsfl balla ammonll catbonas 4 dra 
each, tins Of B 

Tns 

- 


389 1 

Iodine powder la (tibea 

Tubes 

IZ 


3S0 ' 

Spaltns raethylato' 

Om 

8 



i tlrttae In 




1183 

roTceps pin cutUne and bolder 

No 

1 


1243 

Needles sutue f Hcimcd for irtre 
setoi2 

Sets 

i 


a®53 

rnbe* a 3 0 

No 

" 



jppfu/»eet 




1 04 

Btenrhen alumlnliin 

No 

i ' 


1833 

Wire 40ft metal 17 8 W 0 Inlo* 

Or 




JJandagn a’‘d Drgu I'tt 




17“’! 

Bandascs loo e votp conpreaNid 

No 

3 


ITl* A 

Tow Surgeon * conijnesaetl * oi 

7»cltffa 

PWt 

1 


17S0 

Wool eottoD sliadtbent compressed 
3 Qt packets 


1 



Si hitt 




o^«7 

Flos CD nmoD 1 os pockets 

PU 

1 


2484 

Tapes Sirrow pleccsof 19y»rJa 

PlNe 

1 



Sottltt 




•»9- 8 

' JiottI 1 round sloppcredsslrspped 
2 OI In leather cawOety ) 

No 

1 


2087 

Flel 1 Veterinary ITaserMck em]4y 


J 



' lire f>f eoat'stn nl tSrM 7 rteriauT 
navrr«aek 





ifoirt— vr M<-jr t-2«— < 
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THE CODE OF CIVIL PKOCEDDRE. 


Rules. Page, 

. 6 Qutstion of fact or law may by agreecienl be staled in form 

of issues ... ... ... ... 59^ 

7. Court, if satisfied that agreement was executed in good faith, 

' ’ may pronounce judgment ... ... ... 599 


ORDER XV. 

Disposal of tht Smt at the first htarinz. 

1. Parties not at issue ... ... ... ••• 

2. One of several defendants not at Issue ••• •• 

3. • Parties at issue ... ‘ ... ... ••• •» 

4. Failure to produce evidence ... ... ••• 


ORDER XVf. 

Summoning and AtUndxnee of W'itnesses. 

Summons to attend to give evidence or pro.iuce documents 
Expenses of witness to be paid into Court on applying for 
summons 
Experts 

Scale of expenses 
Tender of expenses to witness 
Procedure where insulTicient sum paid in 
Expenses of witnesses detained more ti»an one day 
Time, place and purpose of attendance to be specified in 
summons 

Summons to produce document ... 

Power to require perrons present in Court to give evidence 
or produce document 

Summons how served ... ... ... ••• 

Time for sening summons 

Procedure where witness fails to comply vvith summons 
If witness appears, attachment miy be withdrawn 
Procedure if witness fails to appear 
Mode of attachment 

Court may of its own accord summon as witnesses strangers 
to suit ... 

Duty of persons sumrooaed to give evidence or produce 
document 


603 

6C4 


605 


606 

607 


609 

610 


\\ hen they may depart 
Application of rules to to 13 



rv»vri:vi5 or 7nr rm^r fcuirnrtK. 089 

tjt». P-»ci: 

iF 5 jT fl Ji'T' «irnc*» rchcn fc*! cannot gnt evlifencc 

nt .'ftruTm: .. ... ... (m 

jg Sn «■ -riM « in >»'* r.*,!ffc 1 JO attfH 1 in jvrfjnn iinlfsi fc«}(!fnt 

wi ' n (i-fTji'i Lmit* ... ... ... fiij 

!' < Vj- »f { r f f <*f pati* lo piiff tiiifcjice when called 

... 

ai PuV» at tn « I't '■v»r» lo >pplr 1(1 jnfiie« summoned ... ^14 


OKDEK XVil. 

A‘f ■•UtTf'ffift 

I (Vjij foil f rij } itme and adjouin heaDnc ... ... 615 

( cMti < f aJp'tifnnirni ... 

$ rfrtrrdijtf il pjtiie* fad to ap/icaf on iIjj fued ... fiifi 

j C<r.:n m»t I'foercd ni'.taiiliitanihp;^ eilher pirlr /a)}i to 

proJiKC eiiJcncc. etc. ... ... Oi? 


ORDEK XVni. 

tfrtttr<g ef tf't Suit ntd /‘xamin t/11'n ef H’ltnettti 


I R<p!it 10 bcffin ... ... ... 

7 Sia'ffneni and production of ciidence ... ... 6 io 

3. EiicJencc vherc icveral Ijsiiei ... ... 

4 Wilncise* to be caamlncd m open Conn ... fiji 

5. ffow eiMcnce »haf/ be tab^n /n appcafabfc caies ... 6*z 

0 WJicn depoiiiion to be interpreted ... ... 

7. Eiidcnce under tcciion Ij8 .. ... ... 6*4 


8. Memorandum wlien evidence not taVeii down b)’ Jinfgc ... 
g. Wljcn evidence ma) be laVen in En;;]ish .. ... „ 

10. Any particular question and answer may be taLcn down ... 645 

11, Questions objecicd to and allowed by Court ... ... „ 

la Remarks on ilemeanour of witnesses 

ij. Memorandum of evidence in unappealable cases *... 

14. Judge unable to make lucli mcinorandum to record reasons 

of bis inabiiiiy 

15. Power to deal with evidence taken before another Judge ... 6 zj 
tO. Rower to examine witness Immediately 

17, Court may recall and caamlne witness ... ^ fj^g 

18. Power of Court to inspect ... 



390 


THE CODE OP CIVIL pROOEDDRE. 


Rules. ' . Page 

ORDER XIX. 

Affidavits. 

J. Power to order any point to be proved by affidavit ... ' 629 

2. ■ Power to order attendance of deponent for cross-examina- 
tion. ... ... ... ... 6jo 

' 3. ‘'Matters to which affidav'jts shall be confined ... ' 

ORDER XX 

* Judgment and Decree 

1. Judgment when pronounced ... ... ... 631 

2. Power to pronounce judgment written b) Judge’s predecessor „ 

3. Judgment to be ... ... 634 

' 4. Judgments of Small Cause Courts ... 

Judgments of other Conns ... ... ... 633 

5. Court to state Its decision on each issue ... ... <$35 

61 Contents of decree ... ... ... ... 636 

7. Date of decree ... . . ■■■ 65* 

8. Procedure where Judge has vacated office before signing 

decree ... ... ••• ••• ^53 

9. Decree for recovery of Immoveable property ... ... „ 

to. Decree for delivery of moveable ... ... 654 

tl. Decree may direct pa}menl by instalments ... .. .. 

Order after decree, for payment by instalments ... .» 

12. Decree loT possession and mesne profits ... * ... 65® 

13. Decree in administration-suit ... . ••• 662 

14. Decree in pre-emption-suit ... ••• 6^4 

15. Decree in suit tor dissolution of partnership ... ... 669 

16. Decree in suit for account between principal and agent ... 670 

17. Special directions as to accounts ... ... ... <• 

18. Decree in suit for partition of property separate posses- 

sion of a share therein .. .» n 

19. Decree when set-off IS allowed ... ••• ••• 671 

■ Appeal from decree relating to set-off ... ••• •• 

20. Cettified copies of judgment and decree 'n be furnished ... » 

ORDER XXI. 

Execution cj Decrees and 0>^crs. 

Payment under Decrtt 

1. Modes of paying money under decree ... ... 673 

2. Payment out of Court to decree-holder ... 



CONTEXTS or TIlK rUiST SCllEDCLE. 
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Rruf^. 


f). 


s. 

y 


t2. 




«5- 


i8. 

>9* 

20 

2t. 

S2. 

*3- 


26. 

* 7 - 


Pace. 


Ccu^U txtcuUnji Pferftt. 

»mi»\c m more than one liittsiliciion ... ... 678 

I'ran'fcr 10 Court of Small Catisc« ... , ... ,, 

Mode ol transfer . ... ... ... 679 

Procedure tvhcrc Comt ilcsUes ihii Us own decree slall be 

cxccurcd by another Court ... ... 

Court rcceiMn^ copies ot decree, etc. to file same without* 
prod ... . ... ... ... 6S0 

r.xecution of decree or order by C.-nul to which It is Sent ... „ 

Kreciiiion by IliRh Court of decree transferred by other 
Court ... . ... ... ... f'Si 


.f///rVii/n’»» /cmecufi^n 

•Application for execution ... ... ... 6S1 

Oral application ... ... .. ... 6Sj 

Written application . ... ... ... 684 

Application for attachment of moveable property not in 
judgment debtor's possession ... ... ... 689 

.Appliration for aiiachmentof lmmotc.ahle property to con- 
tain certain particulars ... ... ... 690 

Po A cr to require certified extract from Colleci-ir’s register 
in certain cases ... ... ... ... 691 

Application for execution by joint decree*holder ... 692 

Application for execution by transferee of decree ... 695 


Priiccdure on receiving application for execution of a 
decree . . ... ‘ 

Kxecution in case of cross-decrees 
Rxeculion in case of cross-claims under same decree 
Cross-decrees and cross-claims In mortgage-suits 
Simultaneous execution ... . ... 

Tiolice to show cause affa/nst executfon in certain cases 
Procedure after issue of notice 


... 701 

702 
.. 705 

... 706 

... 709 


Process for extcalton 

Process for execution ... ... ... 710 

Endorsement on process ... ... ... yn 

Stay of execution. 

When Court may stay execution ... ... -jn 

Power to require security from, or impose conditions upon, 
j'udgmcnt-debtor ... .. . . 712 

Liability of judgment-debtor discharged ... 713 
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THE CODE OP CITIL PROCEDURE. 


Rules. Page, 

28. Order of Court which passed decree or of appellate Court to . 

... be binding upon Court applied to ... ... 713 

29. Stay of execution pending suit between decree-holder and 

judgment-debtor ... ... ... 


Mode of execution. 

30. Decree for payment of money ... ... ... 714 

31. Decree for specific moveable property ... ... 7:5 

32. Decree for specific performance for restitution of conjugal 

rights or for an injunction ... ... 716 

33. Discretion of Court in executing decrees for restitution of 

conjugal rights ... ... ... . . 719 

34. Decree for execution of document, or endorsement of nego- 

tiable instrument ... ... ... ... 720 

35. Decree for immoveable property ... .. .. 721 

36. Decree for delivery of Immoveable property when in occu- 

pancy of tenant ... .. ... 726 

Arrest and detention in the civil prison 

37. Discretionary power to permit judgment debtor to show 

cause against detention in prison ... ... 728 

38. Warrant for arrest to direct judgment debtor to be brought 

up ..." ... ... 730 

39. Subsistence-allowance ... ... 

40. Proceedings on appearance of judgment-debtor in obedience 

to notice or after arrest ... ... ... 731 

Attachment of property. 

41. Examination of judgment-debtor as to his property ... 733 

42. Attachment in case of decree for rent or mesne profits or 

other maUer, amount of which to be subsequently deter- 
mined ... .. ... 734 

43. Attachment of moveable property, other than agricultural 

produce, in possession of judgment-debtor ... ,, 

44. Attachment of agricultural produce ... ... 735 

45. Provisions as to agricultural produce under afiachment ... 736 

46. Attachment of debt, share and other properly not in posses- 

sion of judgment-debtor .. ... . ... 737 

47. Attachment of share In moveables ... ... 739 

48. Attachment of salary or allowances of public officer or 

servant of railway company or local authority ... 740 

49. Attachment of partnership properly ... ... 741 

50 Execution of decree against firm ... ... 

ji. Attachment of negotiable instruments ... ... 741 



CONTENTS or TiiK rin«5T scnr.nrLK. 


nos 


Rn.t« 

C} 

53 

54 

55 
5^* 


jS 


59 

Oi 

6 1 

62 
^3 


6« 

Os. 

66. 

67. 

68 

69 

70 
71 - 
74. 


73 - 


74. 

75 - 

76. 

77 . 

78. 

79 

80. 

81. 


r.\or. 

AtUch.nfn! of property m cu'Oilv of Court or puWic ofTiccr 743 
.\tl»chincnt of »!fcrec« ... ... 744 

.Auac’jrieiil of irmioveOOc propcrlr ... 747 

Removal of a'.iacliment .a'icr of decree ... 749 

Order for px»r:ient of com or currency notc< to put)’ en- 
titled under decice ... ... ... „ 

Determmati 'U of aliaeiimcnt ... ... ,, 


I’lztit.x itien ff • \uns .rr./e 

In\es;i:;at'tjn of «. aima to. and objections to .nittcliment of, 
aiiaclied prupctiv 
I'o»'pnnemrnt of «afc 
LuJence u> lie ad.fuced In c'.tinnr)t 
Release 0* i>roj«eft» from a't icfiuieiit 
!)i‘a‘I iw intc <if clum to pjopTH .i.trclied 
Coniinuancc of a'laclrncni suf'jcct locliim of Incumbrancer 
Saiing of »uus to cs'ablish nglil to ati.achcil property 


750 

754 

755 
757 
759 


Sa V 


I'ower to order propciu attached to be sold and proceeds 


to be paid to person entitled ... ... ... 767 

Sales by horn conducted and how inatfe ... ... 76S 

Proclam.ition of sales by public auction ' ... 

Mode of making proclamation ... ... ' ... 773 

Time of sale .. .. ... ... 774 

Adjournment or stoppage of sale ... 

Sasing of certain sales ... ... ... 776 

Defaulting purchaser answerable for loss on re-s.ale ... 777 

Dccfce-baldcr not to I'id for or buy properly witliout per- 
mission ... ... ... ... ' 778 

Where dccrec-lioldcr purchases, amount of decree may be 
taken as pajrncnl ... ... ,, 

Restriction on bidding or piirchisc by ofTicer ... 780 


SiiU cf moveable profierty 


Sale of agricultural produce 
Special provisions relating to growing crops 
Negotiable instrumenis and shares in corporations 
Sale by public auction .. ... 

Irregularity not to 'liiatc sale, but any person injured may 
sue 

Delivery of moveable propc'ty, debts and shares 
Transfer of negotiable instruments and shares 
Vesting order in case of other property 


781 

78a 


783 

78. 

7S5 




coxirKTS or the rinsT fcnr.DDLK. 


•395 


RvtES, 

PAor. 

7. 

Suit not abated by matriasc ol female parly 

833 

S 

When piainiifl’s insoUence bars «uU ... 

Procedure where assignee f.aiJs to continue suit or give 

834 


SCCUTltj . . 

>. 

9 

Effect of abatement or dismissal ... ... • ... 

835 

to 

Procedure in case of assignment l>cforc final order In suit 

836 

11 

Application of Order to appeals 

833 

13 

Application cf Order to proceedings 



ORDER XXm. 



{{'i/ArfrauMf rtnrf ef luils 


1 

Withdrawal of suit or abandonment of part of claim * 

839 

3 

Limitation law not affected by first suit 

843 

3 

Compro'ni«e of suit 

844 

4 

Proceedings m execution of decrees not affected ,,, 

848 


ORDER XXIV. 

PdXment $nfo Coitrf. 

I. Deposit by defcndint nf amount in satisfaction of claim .. 849 

3 Notice of deposit .. .. ... 

3. Intere»t on deposit .. ... ... ... 850 

4 Procedure wiiere plainlifl accepts deposit ns satisfaction 

in part .. ... ... ... ... „ 

Procedure where lie accepts it as satisfaction in full ... ,, 


ORDER XXV. 

Security for CoUs. 

I. When security for costs may be required from plaintiff 
Residence out of Drilish India ... 

3. Effect of failure to furnisb security ... • ... 


85. 

853 


ORDER XXVI. 

Cammittions. 

Commissions to examine nUnestet 

I. Cases in which Court may issue commission to examine 
witness ... *“mine 
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2. Order for commission .. ... ... ... 856 

3 Where witness resides within Court’s jurisdiction . ... „ 

4. Persons for whose examination commission may issue . . „ 

5. Commission or Request to examine witness not within 

British India . . ... ... ... 857 

6. Court to examine witness pursuant to commission ... 858 

7. Return of commission with depositions of witness ... „ 

‘ 8. When depositions may be read in evidence ... ... 859 

• Commissions for heal tnvestigations. 

9. Commissions to make local investigations ... ... 860 

to. Procedure of Commissioner ... ... ... 862 

Report and depositions to be evidence in suit ... ... „ 

Commissioner may be examined in person ... 


Commiishns to examine accounts 

H. CommlssioTv to examine or adjust accounts ... ... 864 

12. Court to give Commissioner necessary Instructions ... 865 

Proceedings and report to be evidence ... ... >• 

Court may direct further Inquiry ... ... * „ 

Commissions to make fartitions. 

13. Commissions to make partition of immoveable properly ... 866 

14. Procedure of Commissioner .. ... 

General f revisions. 

15. Expenses of commissions to be paid into Court ‘ ... 868 

16. Powers of commissioners ... ... ... „ 

17. Attendance and examination of witnesses before Commissioner 869 

18. Panics to appear before Commissioner ... ... 870 


ORDER XXVII, 


Suits by or against the Government or Public Officers in their 
• official eafmeity, 

1. Suits by or against Goxernment ... ... ... Syr 

2. Persons authorized to act for Gox’crnment ... .. „ 

3. Vlainis in suits by nr against Government ... ... 

4. Agent for Go\ernmcnt lo receive process ... 

5. tiling of day for appearance on belixlf of Goicmment ... „ 

f>. A'lrtidance of perton aile to answer questions relating to 

suit against Government . ... g.j 


CONTENTS or THE FIHST SCHEDULE. 
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Rvixs. 


Pack. 


7. Estcnjion of time lo cn»blc puLJjc ofTicev lo'maVc reference 

to Goternmcnl . . ... * ... ... 871 

S. rroceJure in tuitj apiintt ptiLhc officer .. ... 


ORDER XXVIJI. 

Suiti fy er aj^-untt Mitittrjr 

I. OfficcfS or »oKliers «ho cannot obtain lej\e may autborue 
*nj pfr«on to sue Of «!efen<I for them ... 

1 rcrsoni so auiliorired. may act personally or appoint pie, tiler 875 
3 Scr\icc on perion 10 authontcti, or on h'» plea Icr, to be 

good service ... ... ... . 


ORDKU XXIX. 


i'Vits hy er •xt’MfUt Cer/ertttii;fit, 

Subicnption and verification of pleading 

Service on corporation ... ... ... 

Power lo require personal alien lance of officer of corporation 


876 

877 


ORDER XXX. 


by or ttg.tlmt Firmt <m</ I't'font tttrryiof^ on buunttt in nAmtt 
othtr Ihitn their own 


3 - 

A- 

5 - 

6 , 

7 * 

8 . 

9 - 

to. 


Suing of partners in name of firm ... 

Disclosure of partner's names ... t ... 

Service 

Right of sun on ilealli of parincr ... 

Notice in wliat capacity served * ,„• 

Appearance of partners 
No appearance e.xcept by partners ... 

Appearance under protest 
Suits between co-partners 

Sail against person carrying i>n business m name olher tlii'n 
■ hi!* own ... ... ... 


878 

879 

880 
•881 


882 


ORDER XXXI. 


Suiti by or againtt Trusteef, Executors AJoiinhirafors 
Representation of beneficiaries in suits conri.e„t_ 

vested in trustees, etc ... ”5 property 
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• s. Joinder of trustees, executors and administrators 

3. Husband of married executrix not to join 


Page, 
... 884 

... 885 


ORDER XXXII. 

Sut/s by or agiiimt Mmon nn.i Persons of Unsound Mind 

1. Minor to sue by next friend ... ... ... 886 

2. Where suit is instituted without next friend, plaint to be taken 

off the file ... ... ... 891 

3. Guardian for the suit to be appointed by Court for minor 

defendant ... . . ... ,, 

4. Who may act as next friend or be appointed guardian for the 

suit . ... ... 895 

5. Representation ’of minor by next friend or guardian for the 

suit ... ... .. 898 

6. Receipt by ne\t friend or guardian for the suit of property 

under decree for minor .. ... ,,, „ 

7. Agreement or compromise by next friend or guardian for 

the suit .. ... ... 899 

8. Retirement of next friend .. ... ... 902 

9. Removal of next friend ... ... 

10. Stay of proceedings on removal, etc. of next friend ... 903 

11. Retirement, removal or death of guardian for the suit ... 904 

12. Course to be followed by minor plaintiff or applicant on 

attaining majority ... ... . . 905 

13. Where minor co-pUinliff attaining majority desires to 

repudiate suit ... _... ... „ 

14. Unreasonable or improper suit ... ... ... 906 

15. Application of rules to persons of unsound mind 

if, Saving for Princes and Chiefs ... ... ... 908 


ORDER XXXIII. 

Suits by Pitufiert. 

Suits may be inslilulcd 
^Contents of application 

■Presentation of appIic.ation ... ... 

^wamlnation of appllc-ant 

^^^iresented by agent. Court may order applicant to be 
'•^BBamlned by commission 
of appbcalicn 

for receiving evidence of applicant’s pauperism 


910 

911 

912 

9«4 


coNTrNT« oT tun riiifT {^cnr.nci.v. 


399 


Rrir!. 

7. Procc.^^re at licarmi; ... 

S. rfo:eJjt« if a;T,i'tca*.i3n aini'Uei! . ... 915 

9 I)i‘piypcrii'.c .. . ... 9 *^ 

10 Co‘ts where patiprr lucceejs 

11 Procciurc "here pauper laila . ... ... 918 

13 Oovcrnnien: miT appU far paimeni <»{ court-fccs ... 919 

C3 Government to he <l' ffTc J a ( artj ... >. 

It Copi nl f»-ffe t a h“ »enl to ('ollcctof .. .. „ 


1 5 Uclu'il a!'..w apphi-inl to 'ue aa pmper to hir siibsccpicnt 
apjiliciUon o1 I’he niuttc 


1^1 t'o*'s 


920 


ORDI.R XXXIV. 


i'Uitt rfltliiti; (' cf I’lViin-i.x^te preptrtf 

1 I'arl'cs t > viir\ J»t f.»fc..l'>v»ire. sife ami tedcmiinon 

2 Prch ntnirv Jetree in ( >rcclo>«ifc Hint .. 

3 final ilctree in foicctosurc-suit 

Power to enlarge time . . ... 

Discharge of debt . . .. 

4 Preliminary decree in suit for sate . 

Power to decree sale in forcclosiire-suU 

5 Final decree in smi for sale .. ... 

6. Recovery of balance due on mortitat»c 

7. Preliminary decree m rc(lcmption*sua 
8 Final decree in rcdemj»tion-!>iiit 

Power to enlarge time 

9. Decree where nothing is found due or where mortgagee has 
been overpaid ... 

to. Costs of mortgagee subsequent to decree 

11. Right of mesne mortgagee to redeem and foreclose 

12. Sale of property subject 10 prior morlgage 

13. Application of proceeds 

14. Suit for sale necessary to bring mortgaged property to sale 

15. Charges 


911 

921 

9«3 


914 

9*5 

926 

9*7 

928 


9*9 


930 

93* 


ORDER XXXV. 
fntetf leader, 

I, Plaint In Interpleadei-smt 


... 932 
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3. Husband of married executrix not to join 

ORDER XXXII. 

Sui/s by or againsl Minors and Persons of Unsound Mind. 

1. Minor to sue by next friend ... " ... 886 

2. Where suit is instituted without next friend, plaint to be taken 

off the file ... ... ... 891 

3. Guardian for the suit to be appointed by Court for minor 

defendant ... ... ... „ 

"4. Who may act as next friend or be appointed guardian for the 
■ suit ... . . ... 895 

5. Representation ‘of minor by next friend or guardian for the 

suit .. ... ... 898 

6. Receipt by nest friend or guardian for the suit of property 

under decree for minor .. ... 

7. Agreement or compromise by next friend or guardian for 

the suit . ... 899 

8. Retirement of next friend ... ... 90s 

9. Removal of next friend ... ... 

xo. Stay of proceedings on remo^'a!. etc. of next friend ... 903 

XX. Retirement, removal or deitb of guardian for the suit ... 904 

j2. Course to be followed by minor plainiilT or applicant on 

attaining majority ... ... . . 905 

13. Where minor co-plalntiff attaining majority desires to 

repudiate suit ... .. ,, 

14. Unreasonable or improper suit ... ... ... go6 

15. Application of rules to persons of unsound mind ... 

jf, Saving for Princes and Chiefs ... ... ... 908 

ORDER XXXUI. 

Suits by Paupers 

I. Suits may be Inslilutcd M/ariWu ... ... 910 

. 2. Contents of applic.ation ... ... '... 911 

3- Presentation of application ... ... ... „ 

4* r-xamlnauon of applicant ... ... ... 912 

If piesenied V>y agent. Court may order applicant to be 
examined l>y commission ... ... ... ,, 

5. Rejection of application ... ,,, .. „ 

6 Notice of day (or receiving evidence of applicant’s pauperism 914 


Page. 
.. 884 

.. 885 



O. 1, r. n 


PARTIES TO SriTS. 


415 


KflrnftVfln— A «'.»»< can alone sue for /vu-.id property * Sec note 
to 0 I r S 

L«‘»?e6 • Le‘»‘?or out of pos^eaaion. — \s !o a suit liy a* lessee, whose 
lessor IS out of picsession at the date of the lea«e, sec the under-noted 
cases * 

Mortpapee — \ moripi^icc mav sue to set asule a sile of ilte rrortpajed- 
propert) for arrears of resenue ' 

Ofllcinl Assipne* -Th** Otnoal \«sij;nce is not a nccessnrj- party to a 
suit lo rcfo'er a mone\ .tchi fr.nn a person wltti is cither in-olxent at tlic time 
the suit IS instituicil ur bcrrtn>"s tnsuhent penilin^ the suit. Hut a decree 
nn'’e r.sjsmst an m-olvint under such circtm-tinces slinuld be restricted in 
form so as not lo a'low tne pt I •m*nt-cfe limr hj means of eseciition to obtain 
an adv inta„'e na'cr the ^'cncr.al t>iyK ofcrcdttots * 


Partition —In all rases of punt onnerslup, each party has a right to 
enfoice partiimn ' It has been held by a Tull Heurh tint unity nf possession 
.as well as rf interest IS no" nccessarv to entitl* ^ per'On to partition, and that 
It IS not good hw that ‘her* can he no i).attition between p.ariies, the interest of 
one of whom IS subor'ii'ia e lo tS »i of other'* * In a jaartinon-sitit all persms 
interested m the property to b» dn i Ic'l.'incln.lmg a purchaser or mortgagor of a 
co-parrener’s >,haie. ipiijl be made pirues' Ihc circumstance that there h.as 
been a partition bi*tween nu’iub'T'of a jrjint Hindu fumlv docs not alter their 
rishts as to the property still ondoidcd \s to thi» thea continue lo stand to one 
another in the relation of meinb*rs of an undivided Hindu faniilj • T«o 
mortgagees held sep true usufrn utiary m >rlgagcs. the one of a t'vo-lhirds share, 
the other of a one-ibird sb ire, in an undiudcd area of w/r yf land, granted by 

the owners of those shares respertnely that one morigigee roiild not in 

,a suit, to which neither of the mortgagors was a pariv, obtain p irtition of the 
share mortgaged to lifm * A Hindu lofmi who bv wdr • inheritance becomes 
entitled lo.anjBU-^t tn a toint f mvly busincs-. docs no. 'ccessanlj become 
'biyuofTIie trading partnership carrying on the busii./ss Even, under 
/^ocedure therefore, where panics gmerned by the Mitaksharn law, an 
l^need not be joined as a co-p’aintifi' m a suit bv the failtet lort'uvcr.a 
ydeht.i" f 

/Receiver. — A rcceiicr mas alone sue for c\ery thing duq^o the estate 
Eent — In a suit in rcgirdto.an undivided fraction ofrent.theoiherco- 
Jprietors should be made panics nor can one sharer sue alone to enhance 


'0 ; hiikf'n.atli flliosp 
Hinnniniiti lyudn (IH'I|) 


' IJydtlMinins r A' nlla, (tV>2) l.i Mud , 1** 

I liery r, Kii-ludhun Ikc-v. (1^7*1) I, U , t I , 

•Ju/olnindlioo It'iy. |l'’7t'I 1 U^h , S')" t Achsjyn , 

U itail , ‘Jli'J . Ugirihirid r Mudapt (IRX",) *) 15 ,m , • Snruj i‘ I)jlr,.,(,a 

{18S2) 0 Bmn , IIV) ; imd Vnsud-s r Titii, (ISS2) I, J5 »in., .tS7. 

> (Johind Lair. Hii'n. Dis, (IVX)) l7Culc., Sns 

* Chaiidniull r. Ram -Sutidin, (I8!)>) 22C\lc , 210 

* Mitta Kunth v Ncf-runjun (187.H URL U.. lOG i P.nlm'vnaiii I),ihI 

Jagadamb.i Da-*!, (187d) C R L R 134 ; Sluma .SHiinleieu r, •hiiJiuo, .Skinfirir 
ti Co (1873J 14 H. L K , |67 

* Ilcrrndri Nath ti. Ram.aiii Knnt (IS*)?) 2t Calc , -57.1, Imtui'n, Migioint/i | n| 

r I.< huraui (1802) ‘2i| Calc , 370 

» S.aclu V Ram Ihii flnamd. (1S92) 16 Rom, COS; ace, ToritahliiM,,, -j.,., 
l.ttmino, (18-91 4 C. L, I! 101. ' 

* ftavn bhankar r Atmaiam, (1804) 18 Bom , 611 

* lUngh Prasad v. Isliri Prarwl, (IS96) 18 All , 476 
i® Lutchinanen r. biva PioU.asa, (IS*)*)) 26 Dale , 346. 

>» Bachulni f. bhamji. (1SS5)6 Bom,.',W.h«t sec, DroMni-ni p J),.i. /iw, 
UCiilc., 32S. p 33') Sec note nnilcr O. \L, rr. 1—3. ■' *'' ■ '‘’^^>1 

»» Ohhoy Oohmd f TIurrychnm, (18S2) 8 C«lo , 277. 
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Page. 

2 . 

Payment of thing clamed into Court 


93* 

3- 

Piocedme svliere defendant « suing plaintlf! ... 



4 

Procedure at first hearing 


933 

5 . 

Agents and tenants may not institute interpleader-suits 


„ 

. 6 . 

Charge for plamtiR's costs 


934 


ORDER XXXVI. 




Speeinl Case. 



I. 

Power to state case for Court’s opinion 


93? 

2 . 

Where value of subject-matter must be stated 


,, 

. 3- 

Agreement to be filed and registered as suit 


93<’ 

4- 

Parlies to be subject to Court’s jurisdiction 


. »• 

5 

Hearing and disposal of case 




ORDER XXXVII. 




Summary Procedure’on negotiable Instruments, 



I. 

Application of order ... ... ... 


938 

2 . 

Institution of summary sous upon bills of exchange, etc. 


„ 

3- 

Defendant showing defence on merits to have leave 

to 



appear ... 


940 

4. 

Power to set aside decree ... ... 


941 

5- 

Power to order bill, etc to be deposited with ofTicer 

of 



Court ... 

... 

942 

6 . 

Recovery of cost of noting non-acceptance of dishonoured 



biff or note 


„ 

7 . 

Procedure in suits 


» 


ORDER XXXVIII. 


Arrett atul AUachmtnt before Juifgtnent. 

Arrest before judgment. 

«. ^VhcTe defendant may be called upon to furnish security for 
appearance ... ... ... 

a. Security 

3- Procedure on application by surety to be discharged ... 
*’ ^ furnish security or find 


943 

944 

945 



COSTEN'TS OF THE FI- 


Ri'i-ts. 

^ItST^CEIEDULK. 
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Attdchmtnt Iffore juJ^ent. 

Where defendam may be called upftn to furnisb'^»<'urity 

Page. 

5 - 


for production of propertj 

946 

6. 

Attachment where cause not shown or security not furnished 

948 

7. 

Mode of making attachment 

949 

8. 

Investigation of claim to property attached before judgment 


9 - 

Removal of attachment when security furnished or suit 



dismissed 


10. 

Attachment before judgment not to affect rights of strangers, 



nor bar decree-liolder from applying for sale 

930 

It. 

rtopcri) aitachcd before judgment not to be re-attached in 



execution of decree 


12 

Agricultural produce not atuch.able before judgment 

ORDER XXXIX 

TriiroRuRt fvji'Ncriovs ami Ikt^klocutory Okdcrs, 

y injutHttons. 


r 

Cases in which temporary injunction may be granted 

951 

2. 

Injunction to resir.tm repetition or continuance of breacli 

956 

3 

Before granting injunction. Court to direct notice to oppo- 



site part) 

957 

4. 

Order fur injuntion may be discharged, varied or set aside 


. 5 * 

injunction to corporation binding on us olticers 

Interlocutory orders 

958 

6. 

Power to order interim sale 

958 

7 - 

Detention, preservation, insjicciion, etc. of subject-matter 
of suit 

8. 

Application for sucli orders to f»e after notice ... 

959 

9 - 

U 7 icn parfy msy bff pi/i m rrnmedfafe possessfon of /and f/ie 
subject-matter of suit 

10. 

Deposit ot money, etc. in Court ... 

. ORDER XL, 

Appointment of Receivers. 

9O0 

I. 

Appointment of receivers 

961 

r.Ar 

2. 

Remuneration 

3 - 

Duties 

S-2 

4 - 

Enforcement of receiver's duties ... 


5 - 

When Collector may be appointed receiver 



2 G 



A 


CiriL PROCEDURE. 


41G . 

V,. . ORDER XU. 

Yraf» 

Ap^tahfrom Original Decrees. 

1. Form of appeal ... ... ... ... 9^9 

What to accompany memorandura... ... ... „ 

Contents of memOfandum ... ... „ 

2 . Grounds which may be taken in appeal ... ... 974 

3. Rejection or amendment of memorandum ... ... 976 

4. One of several plaintiffs or defendants maj* obtain revers.al 

of whole decree where it proceeds on ground common 

to all ' ... • ... ... ... ... 978 

Stay ef proceeding and of execution. 

5. Stay by Appellate Court ... ... ... 98* 

Stay by Court which passed the decree .. ,. 

6. Security in c«ise of order for e.tecution of decree appealed 

from ... ... ... ... 984 

7. No security to be required from the Government or a public 

olTicer in certain cases ... ... ... 986 

8. Exercise of powers in appeal from order made in execution 

of decree ... •• ... 987 

Procedure on admission of appeal. 

9. Registry of memorandum of appeal . ... ... 987 

Register of appeals ... ... ... „ 

10 Appellate Court may require appellant to furnish security 

for costs ... ... ... ... t, 

Where appellant resides out of British India ... „ 

11. Power to dismiss appeal without sending notice to Lower 

Court ... ... ... ... 990 

12. Day for hearing appeal ... ... 991 

13 Appellate Court to give notice to Court whose decree 

appe.ilcd from ... ... ... ... 991 

Transmission of papers to Appellate Court ... ... „ 

Copies of exhibits m Court whose decree appealed from ... „ 

14 Publication .and service of notice of day for hearing appeal... ,, 

Appellate Court may itself cause notice to be served ... 992 

15. Contents of notice 

Procedure on heating 

id Right to begin 

17. Dismissal ol appeal for appellant's default 
Hearing appeal t.x parte ... 


99 * 

993 
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Rvles. Page. 

i8. Dismissal of appeal where noiice not served in consequence 

of appellant’s failure to deposit costs . ... 994 

19 Re-admission of appeal dismissed for default ... ... 995 

20 Power to adjourn he.\ring, and direct persons appearing in- 

terested to be made respondents ... ... 996 

2t Re-hearing on appltca’ion of respondent against whom ex 

decree made .. .. ... 997 

22 Upon hearing, respondent mat object to decree as if he had 

preferred separate appe.al ... , ... ... 998 

Form of objection and provisi )ns applicable thereto ... „ 

23. Remand of case bj Appellate Court ... ... 1002 

24 Where ctidcnce on record suflicient, Appellate Court may 

determine case finally ... ... ... 1010 

25. Wlicre Appellate Court may frame issues and refer them for 

trial to Court whose decree appealed from ... 

26 Findings and evidence to be put on record ... ... 1013 

Objections to finding ... ... 

Deicrmmition of appeal ... ... „ <* 

27 Production of additional evidence in Appellate Court ... 1014 

28 Mode of taking additional evidence ... ... 1017 

29 Points to be defined and recorded (" ... 1018 

Judgment of appeal. 

30. Judgment when and where pronounced 

31. Contents, date and signature of judgment 

32. What judgment may direct 

33. Power of Court of Appeal 

34. Dissent to be recorded 

Deaee in appeal 

35 Date and contents of decree ... . . .. 1025 

Judge dissenting from judgment need not sign decree 

36. Copies of judgment and decree to be furnished to parties. ioz6 

37. Certified copy of decree to be sent to Court whose decree 

appealed from . . ... ... ... ,, 

ORDER XLII 
Appeals ftom Appellate Decrees. 

r. procedure .. ... ... 102$ 


... iot8 
... 1021 
... 1024 

... 1025 
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ORDER XLin. 

.. . Appeals Jrom Ordirs. 

1. Appea\s from orders ... ... ‘ ... ... 1029 

2. procedure ... ... ... ... 1030 


ORDER XLIV. 

Pauper Appeals. 

1. Who may appeal as pauper ... ... 1031 

Procedure on application) for admission of appeal ... „ 

2. Inquiry into pauperism ... ... 1032 


ORDER XLV. 

Appeals to tke in Couneth 
I. “ Decree " defined 

,2. Application to Court whose decree comphined of 
,3. Ceriificalc as to \ahie or fitness 

4. Consolidation of suits 

5. Remission of dispute to C >urt of first instance .... 
d. Effect of refusal of certificate 

7. Security and de'posu required on grant of certificate 

8. Admission of appeal and procedure thereon 

9. ReNOCation of acceptance of secutiiy 

1 3 . Power to order further sccuniy or payment ... 
tc. Effect of failure to comply with or.lcr ... 

12. Refund of balance deposit 

13. PovNcrs of Court pending appeal 

14 Increase of security found inadequate ’ 

15. Procedure to enforce orders of King in Council 

16. Appeal from order relating to execution 


JO33 

IC34 

”35 


• 1037 

1038 

... to39 
.. 1040 

... 1043 
... 1044 
... 1047 


ORDER XLVI 

Reference. 

1. Reference of question to High Court ... ... 1048 , 

2. Coun may pass decree contingent upon decision of High 

Court ... ,,, ... ... ... 1049 

3. Judgment of High Court to be transmitted, and case dis- 

posed of accordingly 

.. Coju ol rctercncc to High Court ... ... ... 10'5'c 



CONTKKTS or TITK FIHST SCHEDDLE. 
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, Pace. 

5. Power to alter, etc , decree of C mrt malintr reference ... 1050 
(\ Power to refer to High Coxirt questions as to jurisdiction 

in small cau«cs . ... 

7. Power to District Court to submit for revision proceedings 

had under mistake .as 10 )iiriMliclion in small causes ... i-iji 

(IRDKR .\I.VII 
RevJttf 

1 Application for renew of pidgment ... ... ... 1053 

2 To whom applications forreaiew may he made ... 1059 

3 Form of applications lor renew ... ... ic6o 

4 Application where rejected ... ... ,,, ,, 

Application where pr.inie(i ... ... ... „ 

5 Application for rcMew in Court Consisting of two or more 

Judges ... ... ... 1062 

6 Application where rejected . ... ... 1063 

7 Order or rejection not appealable . .„ ... „ 

Objections to order granting application ... ... 

8 Registr) of application granted and order for rehearing ..; 1066 

y Bar of certain applications .. ... ... 1067 


ORDER .\r.viir. 

Mtieelhtttflut. 

Process to be served at expense of party issuing 

Costs of service 
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1 All poinoiis fua}' be.joinod in. ono suit as plaintift's 
in ^\hom any rijrht to relief in respect of 
tt/iVsmtHTV ** ^ out ol the sanio act or transac- 
tion or series of aots or transactions is 
alleged to exist, whether jointly, severally or in the alter- 
iintivo, where, if such persons brought separate suits, any 
common question of law or fact would arise. 


Aci MV of 1882. Sect, 26. cf. K S. O. 16, r. 1. 

Tins rule has been re-drafted and brnuRht directly into line with 0. 76, 
r. I, of the English Kules, as altered in 1896 It a^iplies to H. C. and I'rov S C. c’ 

All persons may iJy the Cencnil Clauses Act. nf 1B97, Sect 3 (39), 
“ person ’’ includes any company or .assoentmn or !>ody of individuals whether 
incorporated or not The rule should not be read as though all members of a 
community roust be joined as pl.iintifls ’ 

The same act or transaction.— The substitution of these words for 
“ c.iuse of .Tction ” seems to ciTect .a change of considerable importance. Under 
the old role thirteen persons who bad been commuted to jail under one warrant 
sued jointly for dam.ages and their plaint was Uken oft the file,® and similarly si^ 
persons were not permitted to sue jointly for a dechration that their removal from 
office by .1 District Temple Commiliec was illegal * Also several members of the 
Calcutta I'ohce were not permitted to sue jointly m respect of a newspaper 

1. - I 1..„ _f .u- force.* 

* held that a 

■ ■ lipped by one 

■ persons could 

■ ' ‘ ind that the 

■ ' ■ ■ could not sue 

■ ■ ' ■ ' e suits would 

* Baiju Ul V. Uulak Lai, (1897)21 Calc., 

* All Scrniig v. Ccaclon, (1885) 11 Calc , 624 

* Ramanuja V DcMinaj'ska, (1885) 8 Sfad., 301 

* Aldridge V Barrow, (1007)31 Calc., 662; 11 Cnlc TV, N., CSO 

“ Sniurtliw alter Ilamiay, (1891) A C., 491 

* F. & O. R N. Co. V. Tsune Kijnna, (1895) A. 0., 061 

' Carter v. Bighy, (189S} 2 Q B., IJX 
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seem to fall wiihin llie wording of the present rule and to be maintainable. The 
plamiifTs’ causes of action may now be separate and distinct so long as they arise 
oui <j( ihe S'twe del or tiiiiiS'icfion or the snme senes cf transactions alleged and 
there is a common question of law or fact to be decided ' 

English Rulings — The following decisions under the new English rule 
ser\c as useful guides to the inteipretation of this Rule — 

Four plaintiffs who had taken debentures in a Company on the faith of state- 
ments made m the same prospectus, which they alleged to be false were per- 
mitted to sue jointly. Their right to relief arose out of the same tiansaction, 
namely the issue of the prospectus ~ 

Six market gardeners were allowed to sue the owner of a Market for a 
declaration that lie was not entitled to exclude them from certain alleged rights 
connected with the market-place.* 

Rut where n plaintiff sued the directors of a Company claiming damages for 
a fraud against himself personally in declaring a dnidend improperly and further 
sued on beh.alf of himself and all other shareholders for a declaration that the 
dechtation was illegal and for rep.ijment. It was iie/rf that there were, in effect, 
wo plaintiffs and that the two causes of action did not arise out ol the same 
iionsiKtioii.* 

Withihiscasc may be •compared Nttssenvattji Cordon,^ in winch in a 
suit against a Cornpany and its directors, bv the agents, two of whom were share* 
holders, the pi iintiffa were no: allowed to join H cause of action based on their 
tagreement with acnite of action common to two plaintiffs only ns shareholders 
Under the old rule (sect 26, Act XIV of i$83) seierni members of a caste were 
allow ed to join m a suit against trustees for maladministration.” 

Alternative or Antagonistic claims.— The words " in the alternative " 
apply to cases in which there is a doubt as to the person entitled to sue upon a 
cause of action,^ as where if one of two plaintiffs can sue, the second is joined 
as a matter of cautmn,® but it seems that where persons have conflicting or 
nntangonislic claims in respect of the same subject-matter, this rule read with 
0 XI, r, 3 fost does not enable them to sue jointly, as where a Hindu widow and 
her .idoptcd son sued together to recover a f.imily property ® But where a widow 
and her adopted son sued together to reover money due to the deceased husband 

of them, their suit was 
on 26)*° And It was also 
5r a decree in favour of all 
rnative in faiour of one of 


This teems a convenient place to consider the reported decisions on cases 
in which the plamufTs right to sue has been challenged : — 


.‘■troudi Lswon. (ISOSiSQ D . at pp ; Bedford r. Elli«, (1001) A C, 
p !•’ and Ann. Triu (lODS) p 147. 
l)riiir.ih,cr r Wool. (IWJ) I Qi , 393 
Tills r lUdtoril, (ISO-IJ 1 CJi , 491; tIOOl) A. C., 12. 

Stroud r Liwron, (ISOx) 2 Q B , 41 and see Arm PriiC. (tOOS) 148. 

Nuh*. rwanji r fturdon, (ISSI) C Bom , 2CC, p. STS 

T1 iVerM X r Hurlihum, ( JS81) 8 ISom , at p. 4.V) ; niid see Kahdvs r. fior Par- 
-iwam. (mmi) i:, r...m , no9 


Ijiifiiiimil v« nkatammil, (1S83) 6 Marl, p S43 The rtasoniug in Hara* 
n-ui r Han Churn, ilvn.'.j 2S Cnle , at ppS*9, 840, does not pccm npnlicahle 
<1 ih. •ltiTf<l n]l,r Awlaie. Mohinw t. Atul Chandra (1S97) 21 Cnlc , 010. 

• T-vl.uldr Hiirnj., (IsS'.JOIJom., STO 

ikatammal, (ISSI) G Mad , 24.1 


*' Miulyundaj: 
•• LaV-hmaVka 


r .Uniknniiiii, (I9n3) •.'0 Mad , f.t7. 
X»Ki U..ldi. (l*Jir,)‘_SMaiL, 000. 
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— A KiriMTii Siam Jix.im r.inno: sue irt hi> o«n nsnie in suits on 
hcinlf <'f tJic .•<- n:. » \oi * an a sue for rent in liisown n.Tnic- 

Su in .1 suit for <lei ' iniii n of nilc icunsi a /tmiiul.ir the rsnniii-tir and not his 
It'tnf.ih jh ml i be nnclc a paf«\ ’ S.» .il-o ,i m.in i>;cr i|)poinicd under Act 
\\\V nf ifjf. i.inniit sue in hisuwn n.aine for jvo-scssion of iliu lunatic’s 
propeiiv * 

Ap«lfjnce In I’.nitlai d ihc luht to bnn.; an aitinn conld not .at Common 
Lai' be innsferrcd oi .as-i^ncd, so that the .is-ij-ni e tmi;lu bi ini’ a suit -n his 
onnnaTic. in ih s < . untrv not onl\ iin\ i • aii>c ul .iciion be so .assigned, but 
3l«o ihe hibiliu to be 'ued * Hut 'Ct the Irmslcr ot I’nipcru \ct JVof 
. s nbii ti <lei '.ares that n<> |uiij,'c. le^ d pr.iclitnxur o olTictr connected 
« ith ana C.iuri of Jus'n c i .an ma .ina .a« Hoti.ible < . imi Where four persons sued 
for i-Ob-es'inn of pKiperia, one • f them sum,' Is assii;nee dfp.aitot the right' *" 
the rther three ihcrcin it " »s ncId that mere » is n<i misj under * ^ ' 

Aftf MiU - \s'ignec-. m.ia be added or sub»liluied pending suit 

Sreti WII. r lo/.u/ If snosiiiuiion is ctTe< te 1, it imisi b- done vaiiliin the 
period til 1 iniitatKin * "ace O 1. f to ind ///«///'/!>// b/n/ivoS 

Bonnmidnr —In mere person d rkniamis. such is bcng.al bonds, the suit 
riaa be brousiil m the n imi « f the pcisun whose n.ime i» on the instrument, 
il ojgb he h IS no re il n tics» in r, anu the red owner i .an also «iie, but in a suit 
for prri.ierta 0,1 title liic rcil ownri 'iHist sue ’ \ suit foi foreclosure of a mort- 

gigemaa be bruuglu ba f;n f ‘ .a> .ibo a sim fur sale of the mortgaged 
properta.’^ also a suit for redemp'ion." .ind j 'UH foi damages *• \ he/niiiiihir 

(.an sue on i piumisson note*' (li<.|Maee .iiid bidder of .i piomissor) -note IS 
nitde arred fr Jill siiin„ on It ha u iMin of ilie fact th.ai .a third person is really 
iireres cd m n • ‘ In \b ili i n I’ • ii b i> been held that a h/ti'iiiiiir can sue m 
his oaan name f/i the re< over, of iioiiioaeablc |>ro|)ert>. but this new has been 
direct!; dissented f'om m the C.ditiit.a li>gh (.ourtA'" wheie it has also been 
decided tint i cAnnox in.ii lUin -i suit for ejeLtmeiU.^^ On second 

appeal agiin't a decree dismissing .i suit brought by a puisne mortgagee to 

‘ L’niii I Ni!,d.atuj in, tfisii i Mid. Ml ^».e id'u Ilniii.ueiur «• Ivn^liiien 
I .M id . J'O . Kni.jtiiincri t Kill Kuiidcn, (l^7!i) 'J Mad , lb7. 

* Kooiijij I5.-Iiir) f I’uiiio Chitmhr, {l8Si; liC L R., .'3, Modhoo f'tAxlun r. 

Mumii A Co . llMid) II W It , in 
’ Madlio Ilao Api r Tlnkixr I’arslnd, (ISCi) .1 Agra, 127. 

‘ N'eniaa.ii IK; siulriipp.a. (1891) 15 Horn , 177. 

* Kiaijiesr, IJbawani Chnn. Miltw, (1801) H L U , f. 15 , .31 

* .S’un-hr Jlia c 15ari-maii Jin, (llKXj> 33 Calc . 307 lOCiik. W. N , 508. 

■ ffnrjfe ann.i r PtoiiarA .‘ijfcry, (tSffSi &T Orfc , ./W, anproyiif m, Afuhif 

ICiliman f Aniir Ah. (1007) 31 Cidc , 612 F 15 , 5 Calc L J., 4sr> t 11 Calo. 

W N , 521 Ovtrioliiig, biiptt Hingh v liiirit, (ISSi)) 5 C.ilc . 720 Sec aho, 

It.ini;rjy Nntli batcar r •Siiainblm N»tli bh.ih.a, ^190.3) 9 Calc. W N,, S.‘*3. 

" Goptckri'to Go's, 111! r Gunga IH-r'iid, IlSfO) fi Mou I, A , 53, p 72; 

'. R., 72; Han Gobind r. 
ob'or;aliniis of Dancriee, 

■ 903) 30 Calc , 271 See aho 

40'J 

' Sacliitatianda Mnlnpalra r. ILiloiam Goiain, (1697) 24 Calc , G44 
•o Yddrani !• Unirao Sing, (1899) 21 All , 380 . 

“ lligdur. Halvant, {I898)22Bom,82b 
* * Ravji V Maliulev, (189S) 22 Bom , 672 
> » Surat Chandra r. Kedar Jfath, (1897) 2 Calc W. K., 286. 

“ nojjanima V, Venkataiamijya, (1896) 21 Mad , 30, 

' • Kund lOsliore v. Alimid Ata, (1896) 18 All , C9. 

'« Bjro.li Sundsn v Dmn Bimlho, (1S96) 25 Calc, S74 j 3 Calc. W. N P 

1ir,.»....,.lr, V.tV. .. K.,h /lOfrti .lOPnlr. .mt 
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redeem a prior incumbrance,’ it was ordered that the mortgagor be brought -upon 
the record On its appearing that the plamiifT was a mere name-lender and 
that it had not been intended that he should take any inierest under the mort- 
gage sued on, the Madras High Court dismissed the second nppeaP In a suit 
to recover a parcel of land, the plaintiff's case avas that it had been purchased 
by him in the name of his brother, who had sued the present defendants 

to obtain possession in 1887, but had been negligent in the conduct of the suit, 
which was consequently dismissed It was found that there had been no negli- 
gence in the conduct of the sun, which had been instituted with the pUmtiffs 
knowledge : //rW, that the plaintiff was bound bv the decree in the former suit, 
and could not recover on his secret title- Where a bin'umH<ir purchased 
property with moneys borrowed from the appellant and afienv.trd> mortgaged 
the purchased prooerly to the appellant to secure the debt, the appellant being 
aware of the character of the title, /rc/rf. in a suit against the benamidar 

nnd the beneficial owner that, even if the mortgagor had not created a valid 
hypothecation of the properly, still the appellant was entitled in equity to a 
declaration that the sums advanced with interest w'ere a charge thereon.’ When 
a purchaser had failed to r.aise the defence that the nmrtgage to him, which was 
the root of his title, had been i.ikrn bouA fide and without nonce of the mortg.igor 
being a beni^wiiLxr^ but the High Court allowed the defence when taken in 
appeal, held, that it must prevail * 

Charitieg.— The Advocate-General is entitled to carry on alt suits in the 
High Court fur the administration of charitable funds and to appear and repre- 
SCDI the Crown in them, if brought by another p.»rt>.* Several persons can join 
in a suit under s 9:. 

Club Secretary. —A suit for the pnee of goods supplied to a member of a 
non-proprieiary club cannot be brought in the name of the Secretary of the 
Club.* 

Ejectment,— When a tenant has been admlued to possession bv all the 
co-partners m an estate, a suit for eiectment cannot be brought against him 
unless all the partners join m the .action * 

Foreign States -recognised by the Government of this country— can sue 
m iheir recogniiei names * A suit for property belonging to a Rajah cannot 
be brought in the nime ofhls I’oliuc.il Agent ,* but in England a Munster of 
a foreign state has been allowed to vue in respcql of Stwte property 

Forfeiture. —In a suit on a condition to re-enter all the lessors must join 
as plaintiffs so one sharer cannot hring .1 suit 10 avoid wn under-tenure.’* 


* Cliinmn r. Itvmacliandra, (1802) l-’i Mml.. fil. 

• Hliaiigarwr Kn-linan, (1802) 15 Mad . 207. 

* Svrjii l\ir-li 111 r 15ir r.hiuMnr. (1.8021 L U , 2« I. A . HIS 

• Mnlmmril Muniffor «•. Kidion Mohan, (1801) L R , '22 I A., 120; 22 Calc. 

fviO 


‘ Alloraev tJrncnil r Uroilir’, (I 8 IO) 4 Mno. I A., 100; W.irili*n« of lv’o«'a 
Spnfira V llaiinmin, (18.»l) Ihrrj'a Oil'-iit Cvu'i. I! iT ; .Advocati -(ttii'-ral 
r. Uinnthir, 'lS*iJ* il.,.>2ii Si—, l*an heiwrin Mull r. Uliuiiiroidall, (IS7S) 
.1 Ciilc , 501 : Thackcr-cj »• JlnrliUum (I8S4) S Bum , 432. 

* Mifhiil V llriggH. (tSOt) 14 Mad , .’MiJ. 

' ttoiin Sink ir I'. T irlhom >ni*i, (|SC0) |2 W, It, 1’25 I)iii'il>uu lluiu r l)rol>o 
, Movif, (IS?.') 21 W. Ik.*! 10 ; Kiia1inir«\ r iml. (l*iT0| 3 Buni , 27, »iofe ; 
ItA'llia I’raM'l f* I'.'iil, (|S>1) 7 O^le , 4l4. J'ut •>r-c, llarijiri-i r ll.im Churn 
10 Calc., 5M. 

* U. w p. Wu'.'inr, (IS'TTjlj. R, 2 Ch. -Ipp . .*S2 ; U. S r Mr. Uao. (1807) 

* ,• ■'ri’ 

» t.ir.lliati I»i« p I'uulrtt. (ISV»)2 All , 000. 

»• C*»Up.-l, p. CUilrtonk rmgCrt, (lO-rJ) A C. .721. 

If, P Cliijfvvvr. (IS-rifT I't'o . 470; r.) ifri. ll'irvtiim i- Curxrtii, 
ttSs,| It I5„m .oij IImi.ru r Tbim Cliur.i, (IS92J 19 C.ilr.. .718. 

u»»tkanaUi l'»I p, Cri.h Cliun.ler, (ISSl) C CaR,, 827. 
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Idol — \ <uti if-hun,' t'' n»’‘'0'*Ttv allrjci! lo bclonj.' to a temple cannot be 

brought m tlie n in>" f nl >1 of ih** temp c * 

Hindu widowt*. amts ngiinst— V suit to coniest an .idopiion by a 
Hin<lu whlun inii.i b- bf-iu’bi bj iiip piciU>npti\e retersmn.Try beir, but it may 
be bri .1 mote .ii- ini h"iT, il tho^e nMr<*f m the line of s recession are 

m rollijv .. 1 « -b the wid iv\ s 1 he rule the «-ame in the rase of .an aliena- 
tion mi'e bv • }}iii(tu xv d .xx.a biii >1 there i» no coltu-ion or coiinivuice, the 
m >Tr 'll ml lull IIS no tt^hi I.. su> * In v Tt> uvi'tlai,^ U was 

belli i)ni .11. II iin^ in liie Ih.ixio I »x» in \I ulr.is, a reversioner |3 entitled to 
‘u- t I es 'll ibe inv.i I liiv oftaileliv ihe wilovvof the last male holder 
noiu ih'ian i'li^ t!i it lie 1> f: .i xl i i.{ntcr nho «»as .ihve at the dale of the suit, but 
iT.is no'. ' line 1 .is i (unv 

Joint intoroSt — \11 nersmis who entered imo the contract should be 
mule pliimilTs. even t(iii'i.;h 'hr\ f>>rin J joint Mil li.sliar.i fimily® Thus, a 
member .if \ N nJu f.-ioh tirrvnif; on an .aiiresir.il moncy-lendini; business 
nhi) Is nut ilie iiM>a..iii. menib r t mnoi sue for a fimily debt,^ but tf the 
comra I IS in the n luir ot ■ne. he I an M.r alone,® e\en thouj,'h lie be a minor in 
.in und V leiJM'tiiiu ftinilv.® .md ,.ei ci div where there is no evidence,*® and 
notion,; on ib* fi e <il the •oniroi, ii> show that the person named in it is not 
act n;: in his null' i lu d i in ii ov he • .in sue.** \ b -nd of indemnity was Ktiien to 
five iier>o is t I s*. ore ihe II Iclitv of .i rite tuttb was .ifiernards employed by 

three onU ul fuc olji ,;ees //c/./. tint on the nub misconducting' himself, 
the three ohli,;ees i ojid not >ue on .bt bom! ’* Under a sinfjle coiitraet 
to coniev l.nd to s-xci.l p.-fsons u i> not open to some of the joint con- 
tr.ictors lo eiifor.i- n- perfiinin e of ibe conira'l, if the other con- 

tr.Khjr* rrfj>» to luxe .oeiiii- iform.ince The rule in Enjtl.md is that 
all oeisons hum,' .i /imt interest iiiusi join >n .in action at liw, but m 
equity u i» >uiTi(.i’'nt if all iitteresic'l in the subject of the suit should be 
before the Court, either m the shape of plimtiifs or defendinls ,** and one of 
»kver.il iii'irii'an'ecs or tniiiees <.in id ton nn a suit, ni.ikin,' the others co<defend- 
ants if tney are unwibiiii,' to be lomtd .is i>|<iiiiins. or bate done some act which 
precludes them I® Inthef'ull llench ia»e of l’}ait v. KedtirNath^^ 

‘ r-i.'UiinilliJi V Sbili Lil CIiukI. (ISOT) |t) All , 310 

• Aril 1(1 Kuiiw.ir f Co’irt of U'.n U OCilc. 7dl ; Cumliiiga Swanii r. 

K.iiiijl.ik’hiiitmin I, If ,Mid, .>.1: Itatii.i Bai f. rviiiiijrav, (1S03) 10 

bom ClI 

• Jliula r, Kaiit.i l’ru*.jd, (IS**"; 0 .Ml., Jll. 

• ldiwarN>ir4y.uif .J.iiiki, (tMM) I>AII. 132 

• Itn^liupiti t . Timinilii. ||S‘)2) 1.' »d , Jii 

• RiiiM-lniL r Uimlill Kwn-hio. (MM) G Cdc . 813 i Kulidisf Natliu, (1883) 

7 li‘) II , '217 (1802], but ice bhiickuli r Ajji'Ntl, (1801) IS lioin , S97. 

’ Juk'il Kisbore i‘. lluUsi ibim, (IbSb) 8 All, 201, 

• Du..g.i9<' hingli f Sii.Iisi Tji',(IS8l) IOC L. R . 2f.) Uimi Nambur v. Nik- 

knu.Un, (MS2) 4 Mud., HI ; Haii v Mnliudii. (1800) 20 Bom , 43o j Jacan- 
natli Uus t*. Udh hunujMti, (I'Wl) 8 Ciilc. W S., txxu 

• Yekn.sth Txainchunilra t'. Waniin. (1886) 10 Uom , 2U. 

*“ Raglio Vinayak f. Ikud, (I8S0) 13 Bom , Si. 

• * .Jagiblui V. Ru^timji, (1883) 9 Bom ,311 

•> I’urbutti Xutli V. Ti'jomoy, (18S0) ,*> (kic , 30.1, 

' * S iliui B.ib iman i SCib irainumivsaa, (1837) 21 Calf., 832 ; 2 Calc. W. N., 

•• WilkiiH V Fry, 1 Mcr.,'202; (Jura Pin««( p. lias Miifinn, (1879) 1 C L P. 
431. 

»* Luket South Ken Ttot, Co., (I877i 7 C I). 789 ; (1879) 11 C. D l'’! • 
Kalid.is f. Nulbu, (1883) 7 Bom , 217. " ’ 

>• I’ian Mohan 1 Kedir Nath, (1S99) 26 Calc , 400 ; .’{Calc. W. N , 271. 7, This 
was follow. d in Ihri '>mgh r Niiwal bingh, (1902) 24 All., 220, and sec," Turini 
Kant f. Kand Kisliore, (1878; 2 C L. 11., 588; Bissesswar v. Biojo Kant 
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it was held that a suit by one of two co-contractors, makinff the other a 
defendant, should not be dismissed simply because the plaintiff had failed 
to prose that his co contractor had refused to join him as plaintiff, 
in J'an Gthia v Severby S^cUty^ where the plaintiffs would not apply, 
but would not obj'ect to placing a person as defendant whom the Court con- 
sidered should be a co plaintiff, the Court of Appeal considered it was the duty 
of the Judfje to place hmi on the record as defendant and not to dismiss the 
suit The Indian Courts follow the equity practice • Where a document 
creates a joint ohlication, all the parties should be on the record j® and it is 
the same if the obh^adon is created by law. Thus, sshen upon the death of the 
ohliitec of a money-bond the nphl to realise the money has devolved in specific 
shares upon his heirs, rach of such heirs cannot maintain a separate suit for 
reco\crj of his share of the money due on the bond * 

The riphtKuen by s. 37 of Act XI of 1859 to the auction-purchaser of an 
entire estate must he exercised by all the purchasers jointly where there are more 
purchasers than one.® 

Joint family. — So, in a suit to recoier ancestral property, all the members 
of a joint fainilv should sue together; those only who refuse should be made 
defendants and they cannot sue ihtough some or one of their membeis ’ 
Nor can one number of an undnided family sue to establish a right of ease- 
ment, unless he be the hirUt^ and sue as such ; otherwise, all the members must 
be on the record as plaintiffs or defendants,® nor is he entitled to recover on a 
bond in faiournfhis undivided father, deceased, without the production of a 
certificate under Act VIl of 1889, unless it appears on the face of the bond that 
the debt was due to the joint family of father and son ® To a suit by one 
member of a joint Hindu family fora specific share of ihe joint family property, all 
the members are necessiry p.ariies t® But u has been held that a suit for 
damage* in the «hape of mesne profits is maintainable by one share holder on the 
ground of his exclusn e possession of the share of the hand,’ ' and that a member 
of a JO nt tindiiided Hindu family IS not precluded from suing alone to obtain 
compensaiion in respect uf a loss to himself personally caused by wrongful 
deslruellon of property in which he had a definite share 


(l‘‘0i‘.) I Crtlc. W N'., 221: Perw r VdajfttliMn flOfiC) 20 Mad., 
.302. TIi( f'llliiwiiig (*n«cs nrermUd— Hwarfcft Xiith Milttr r Tara Prosuniiix, 
d^' u) J7 Cull* . |(;(i. f-hikliiir<«war c. Oins Clmmlra, (ISOfi), 1 Cftle. 

W X.. fiVi and nl-o .liWnti Nath .. Ook.il CUn.Ira, (Ib02) ID Calc.. 7C0. 

* Van fulrUr f. Sowtrl-j J'oficls, (l.^tOO) 41 C. I*., 1101. •rep. 3D4 Fee nDo 

T’.srt.in f X.itth htofTonMiire Uj 0>y.. (1853) nS C I)., 4.'3S ; Kendall v. 
llniiiiltfiii d'''0)4 \p{t Ci« , .VH, p. .MG 

* Kniiim l'i>.l!.iri«U 1 . Niimsnimi, (IS79) 3 Mad, 2.t4 i Uniii Noiiibmr i*. 

NiliVmiiliii. (iSs’) 4 Mad . 141 ; Anmnchsla t. Vitlu.vlingi. G Mad , 
27! Urns SuiidiM t Ifiild.ir, lISSl) O C I.. 11,13: rinaillay KrHmvnir p. 
L. n , 3 I. A. 7. p 2'.;(187.M I C.ilc., 220. 

» (lopal CliuiiiUr (Joiihon « .Tu'.'tfndundw 10 W. R., 411; 

I'.i'iijcij NagiirtSaree, iisro) .7 \V, It , Act X, OS 

‘ Kiiiiclliijn Ijil V. Clinidir.flS'.*,) ^ .Ml, 31.3 

* .T.\tra M<.5ini p. Cluiidm, (1807) 24 Cule , 3.31. 

* R.siirntii Ttwarf* p. T.iuhfimn l’cr-l»»d, (IMlO) 12 \V. It , 478 5 Collistor of 
, MAiijilijr t. IhinUi Naomi, (ISSfl) .3 Cale , 43» 

’ llalliMslma r Miiiiii >4 Mnlind, (| 8 sf,) 10 prim, 32; Ilan fion.l1 r 
‘ioU.M,.. (iss>) ji iioni,’ I.3S, 


■jtlimhivi, IISSfijG Mad..; 
iiihi p K..tijjfl. (ISM) 14 Mad , , 377 . 


*• r ll«iTni2C.ilr. no. Sm-M... s Ahmi Mnnji p. \-I.Ad 

All. \r.\\, 1. , las IVr.liadr. i:iw.».i MaKto.C'lW. U., tJv. 

‘ ‘ n, 1 »j. , jtaffLijit.M, (isTjjit tv, R., 2'G. 

•M‘KibM,r Itjlm.1.(I«r.'i)ntV.i;„2;fi, 




o I. r 


P\UTIKS TO sniT-i. 


417 


\ct \I\ of i8Sj, sect 2S.ind R S O if. r 4. 

This rule app'ies to fl C and Pro» S C C 

T\\t '•^nxAi " m of tie sitme wader” Inse been amplified in the re* 

dnfi'nj of sroiion 28, nlii Code, that the nunicroiis decisions on this point under 
\ci \IV rif 1SS2 arc iv) tnmrer of pract.cal interest Under this rule read with 
<1 II r f' tlie Courts "ill no doubt refuse to allow entirely separate causes of 
artioo 10 he | vnc I in one suit auim-td fferent defendints unless they inxolve some 
CO nmon <|’te't'on of h"’ or firt. Comparer s//»//and see Ann Prac. 1908,1. 153. 
Pur instm' r nn\ .aitcmpt to combine in one suit claims for damages in respect 
of «epinie torts a^’ain't separate tort-fea<ors^ will probably be defeated in India 
as in En^lapd, and the principles laid down in the cases iindernoted afford a 
l^iiide "Inch may well sene m the interpretation of this rule. 

Misjoinder - \s to misjoinder and non*|Oiii<lcr of parties sec. O I, r 9,/<7J/ 
.and the notes therein 

Imnder of parties liable on the same contract ,0 1, r. f> f'ost — and where the 
plaini'iTis in doubt t> t. r 7 post 

loindcr of Causes of \ctinn i» dealt vaith in O 11 , rr. 3-5 

All persons - ()n(v persons whose claims must necessarily he laten into 
conai leraiion bef.jrc dc idinjjon the pl.amtift*s title should be lometl as defend, ants 
in the sun* .and piriies "h > arc not likely to be afTecied by the result of a suit 
should not rome into the sun » A person is not h ible to be ailded ns a p.arty to 
the smt. aiiho 14R he mu'ht be "I'fccly (o be affecteit by the result," unless he is 
also entitled to nr cl urns some interest m the subjcct*malter of the suit * A ship 
IS n person w iihin this section * 


D, who bernnie entitled to the rents from a certain date D .applied for payment 
; to n, wlio said lie had paid the whole in .ada.ance to A. liehi, D could sue A anil 
' II for the rent, prnvmu for a decree for rent ag-amst II. or a decree against A, if 
II’s allegation was correct ’ On .a suit bouglii by the plamtifTfor reeoiery of 
possession of land against defendant No 1 (the person by whom the pl.vintifT had 
been dispossi^ssed), fur an order for the registiation of the plamiiff’s name iindei 
Act \’II of (876, f.ir mesne profit’, an<i .al»o f-ir a refund of the purchase money 
from the defendant No. 2 m ca«c the pl.amtifTs claim auainst the defendant No. r 
failed. It "as held that the suit w.as not bad for misjoinder of parlies and causes 
©faction 

Cantonment Ooramittoo.-See, Canlonment Committee, I’oom v. 
Ilarjorji.^*’ 

* Gow^r f Coiilhiidgc. J Q B.atp 3j’C. A , .S idler »• GrratW. lUv, 

(IfiflGl A C 4.V); llullock V LiHidon O. Ommlms Uo (1007) 1 K, 11, yijj 
CA 1 and 5c<i ollur C8sp» (itc>l in.Ami. l*r«c IlOflSI, 1 pp. 1.11. 

sliouM HOC iic iin'Ie parties merely fni the purposes of iliinwi'iy 01 
them pay costs— li.iut.all V Ileyfus (IR9I) 'iC C. I) , 33 nt p. -tO. 

* Fergussoii f Goseninient, (18GS) P W Ik, 153. 

> Pudcloloflmn f. Lall Clian.l, (1863) 10 W. R , 28.3. 

* Koegl.ir f Prosontio Coomar, (1877) 2 Calc , 472. 

* Ilombay .Steam Co v. .SIiepli«ol, (1833) 12 Ram., 237, p. 211, 

* Child e. Steniiing, (1877)5 C. 1)., C9.> ; Bucldreo Dosa u. Iloaro Mil/' f ifr f>/ n>,/, 

scale , 170. 

’ Rajdhttr v. K.ili Krutna, (I8S2) 8 Calc,, 003. 

* Madan Moliiiii 1 IfoIIoway , (1836) 12 Cnlc , 5>3 

* Serajid lluq v Abdul Raliamaii, (1902) 29 Calc , 237 f 0 Cab, 

‘o (1889) 14 Bom., 286. 

27 
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Companies. — When a company is not registered under Act VI of 1882, : 
plaintiff bringing a suit against such company must make each individua 
member of the company a defendant to the suit, and he cannot escape from this 
obligation by stating m his plaint that he has been unable to discover the indivi 
dual members of the company' but this will no longer be necessary where th« 
Company carries on businessas a partnership firm', see, 0 . XXX post. 

Club Secretary.— The Secretary of a club cannot be sued personally noi 
— r . . . ... • their Secretary as tbei 

by bis predecessor 11 

• 162 

Government — In a suit by a shareholder of a joint estate to establish 5 
right to partition, the Collector need not be made a party, unless the public reve 
nue is jeopardised by the contemplated partition.® But he is a necessary part} 
to a suit by a purchaser against his vendor to compel mutation of names in tht 
register.* Where, however, plaintiffs based their title to the land in dispute or 
a lease b}^ Government giving occupancy right to theit predecessor vn title aiic 
sued the defendants in ejectment, and the defendants claimed to bold the lane 
under an occupancy title conferred on them by Government subsequent to lh< 
plaintiffs’ lease, it was held that, (hough Goicrnment might have been properl; 
made a party so as to bind u by decree and prevent future litigation, it was no 
a necessary party * 

Joint v 7 roQg«doere — A suit mil he against several persons for posses 
Sion, on the ground that they have combined, forged a document, and making r 
the basis of their action, ousted plaintiff;* against several persons for n join 
assault 5’ and against joinl tiespassers * And where p'amtiff having obtamet 
formal possession of lands, attempted to measure them, but was resisted by thi 
persons in possession, a declamtory suit against 86 defendants on the grounc 
that they had conspired to keep pUintiffout of possession was allowed ® 

— In u- __ right to redeeiT 

iignee of the tnori 
ther in possession 01 
• umbrancers parties. 

i impeach the decree 

■ ‘mption cannot pro 

• ■ • • gaged arc before the 


> Ganedis v. Mundi Forest Co., (Il>9») 21 All , 840 

* N. W. J'. Club V. SwIuUah, (I89S) 20 All , 407. 

* Hama Sundan u. Kadico Kissore, (1874) 23 W. R , 245 

* Virosatni r. Uani Does, (1892) 18 5lad., 850 

* Kashi r. Sadashiv, (1897)21 Bom , 229 ; wo " Uoicrmnent” O. rr. 8, 10, 11. 

* Cujadhor rcrsliail r. baheb Hoy, (1873) l9 W. R., 2113 

* R-micssur llhittlacliarjee r. 8hib l^arain, (1870) 14 W. U., 410; Varajlal v. 

Ramdat, (HNt 2) 20 Ik.m , 259. 

* Omur r. WejUjet, (|h 79)4 C. L. It , 450 

* Loke Xath r. Keihab Itsm. (I88G) |3Cii!c,I47. Aiid_peci Maniji i>. Kuverji, 

(10u7) 31 Horn , 510 , mill we Ann l*mc (lOns), 1 . }> 151, 

'v Moban Lall r. Ooluck Chunder, (1803) 10 Mou. I. A., 1. 

Itadbabai e. Shamrar, (1891) 8 Itum., ICH : NamiUr f Karatu, (I89i) 13 All., 


* Mohkmina<l 8imiu<Iilin r 3I«n Sineh, (1997) 9 AlL, 125; Xarndtr r Knro 

Ra)i, (IVOI) n All., 313. ■ 

* Jauiaiu |'ar>bk<| r (Jbiiki I'trshvl, (1892) 19 Calc., 4| |, A. ii.„ ..... 

lakrtil.i • llinda in'-mber n( a joint faniib b. imr'iiiw'u ^ 
*«!lUghoVinajskr.DAA(>S>9)l3Dom.5i. ^ b. mg bis om 


O 1, r. i.) 
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0:rnfr of ii s/t^tr, — Hut a suit by the purchaser of the interest of one of 
se\cral ninrt^av:*?' will not he unless all the other mortgagees are on the 
record * On the smie principle, the owner of .a portion of the equity of redemp- 
tion must make ail lus to-sh.aiera parties,* even though he sues for his own 
share * 


tt • ■ ' 

ini ■ • .. . . 

A ■ . - . ■ 

less all who are admittedly shareholders m the joint property are before the 

Court.* 

To compel registration - In a registration suit under s 77, Act 111, 1S77 
the Regtsirar need not be made a party* 

To declare there is no nghtof way. — In a suit by the owner ofland 
to have ti declared that land declared to be a public rn.ad by a Magistrate, is 
private property, the Secretary of S»ate is not a necessary p.ariy.* 

To determine right to rent.— A tenant has no right to bring a suit to 
have It determined which of two defendants is Ins landlord * 

Suit for land— In .a suit for land by one lessee against another, their 
lessors ncetl not be narties .* but if iii addition, plaintiff requires a declarnliuii 
that the defendants lessors hold under a forged lease, they should be made 
parties ** 

Suit for rent on lease— Co-partners .are not proper parties in a suit for 
rent on a lease for rent granted 10 one partner for himself and his co p.artner$ 
Other cases —In a suit for hand where defendant’s wife claims that her 
husband erected .a house on it wnh her $ep.ar.ate money, she should be made n 
pariy>* .ind if it has been mortgaged, the mortgagor and mortgagee can be sued 
together 

c-mri ni»y give judg ^ Jucljjmont nifiv be given without 

munt for or against <«io T . ' ° 

or more of joint pinicM. any aiiicnclmetit — 

{(t) for &ueh one or more of the jilrtlntlffa as may be 
found to bo entitled to relief, for such relief as 
lie or they may be entitled to ; 

{b) against such 0110 or more of the defendants as 
may be found to be liable, according to their res- 
pective liabilitie.s. 

‘ I’arHolftin Srritii v, Muhi, (1SS7) 9 AIL, C8 

* Nilakiiiit V. Sureih Chuiidvr. (I8S4) L R., 12 I. A., 171, p 180. 

* Uagho Sdivi V ItalUriMina. (I8S5) 9 Bom . 128 : Fukir Bakah v. Sddat Ah, 

(1883) 7 All , 37G ; Uobanlliaii t*. Sujan, (1894) 16 All , 234. 

* Alagappa Mudaliar v. Sivaraina Sundara, (18%) 19 Mad., 211 
* * PdlialaJIi Siiigii V Lucfimuiiliully, (1869) 12 W. R., 238. 

< W'laliwctmbliar n Prabkakiir, (1884) 8 Bom , 209; Radha Kisseii v. Choonee 
Lall, (18801 0 Calc , 445 

' Cliuni ball u Kiiiiikialien, (I88H) |5 Calc., 400, save in Bombay — Balaram v. 
Magistrate ot Igatpnii, (1892) 6 Bom., 672 

* Koylash CitaiiJfa Dutt i'. Uolok Chander l*odJar, (1897) 2 Calc. W. N., Ol. 

<■ Nagur Chanel v Deorga Doss. (1869) 11 W. R , 137 

•« Diikheciia Mohun v Ameerooddeen, (1869) 12 \V. U., 247. 

‘ ' Ragooiidth Djb v. Moraji Jiitha, (181^2) 16 Bom , 568. 

I* (lour fiopal Dutt v. Itiesoi)al.1i Chose, Corytoit, 41. 

'* IiiiJac Kuar r. Gur Prasad, (1889j 11 All , 33. 
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Act XIV of 1882, sects 26 and 28, 11 . S O 16, rr. 1 —4. 

This rule embodies in a more convenient form the provisions of sects. 26 


,ku 1 ,«,i 5 ' I* slwll iiot be iiecessary that every 

tx-mtcrcstcd in nil the detendtmt shall be interested as to all the 
relief cbimcd. relief cinimod in any suit against him. 

R. S. O. i6, r 5 This ruleappUes to H C. and Prov. S. C C. 

This rule does not sanction the jomder as defendants of persons who are 
introduced Tneitly for the purpose of discovery or of mailing them pay costs 
See O I, r. 3, foot note {i) suj>r.t. 

The words cause of ” have been omitted in re drafting the English 

Rule, under which they have, as might be supposed, led to consider.iblc 
difficulty. 

6 Tlio plaintiff may, at his option, join as parties to 
the same suit all or any of the persons 
able on Mme contr^^^ Severally, or jointly and sovornlly, liable 
on any ono contract, inoluding parties to 
bills of exchange, hundis and promissory notes. 

Act XIV of 1882, sec 29. R s O. l6, r 6 
' This Rule applies to H C and Prov S C. C 

The drawer and acceptor ofn bill of exchange can be joined as defendants 
in a suit brought by the holder.* This rule does not refer to the case of liability 
to account under a wilt* and is m terms confined to contracts 

May join —Since the passing of the Indian Contract Act, a judgment 
obtained against some only of joint contr.ictoc» is no bar to a second suit on the 
contract against the other joint conimciots a 

7. ^Yhere tlie plnintilf is in doubt ns to the person 
Winn i.i.itniifT m wlioiii ho IS ciititlcd to obtain re- 

dnui-t iruiii wiiriin ro- dfcss, lic niuy joiii two oi" iiioro defendants 
iin-H IS to iw s-uigiit. in order that the question as to whicli of 
the defendants is liable, and to what extent, may be deter- 
mined ns between all parties. 


H. S O. i6, r. 7. This rule applies lo 11 . C and Prov. S C. C. 

This IS another new provision borrowed direct from the English rules. 

Two or more defendants —This rule will not cniblc a plalniilT to join in 
one suit difTerent causes o( action against different defen tUnis ;* hut where there 


Pi't'nij.'v 1. MirM MalicmmI, (I87S) ^ Cnle , rill, 
liability la-twriii piirliev t« Inlh nf cicliingt*. 
r N. anil W, IlsnL, 0 A|’|i Ca*. at p 1|, 
ll«rri~.n. i • rc, |1«U) 2 Cb. 3»9. *ii.| aa t»Tru*t< 
VI'. V*\ 


As t') tlio luitiire of tlio 
Uunean P,,, ni,d Co. 

MO Ann. Pruf. (I'Kisji 


lIulaniniA.1 Aakari r, Ibulhe Itam Singh, (IPrtJ 22 All 
f raiikmliiirg r. Grral IIotMlea* C»r G» s| a t 
to nr«!rr r. 3. rv/w. 
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IS one brcich of contnct and .1 doubt exisis as to \thich of dvo persons caused 
It they mi) be joinei.‘ or a suit mijr be maintained against one defendant 
for trespi'5 and agam-.t a second (ihe plamtilTs lessor} for breach of his 
covenant far quiet enjoyment - 

tVr/r— In Cnghnd the costs of a successful defendant may be ordered to 
be pud bv the phintifT. and added by the plaintiff to his costs against the un- 
successful defendant ' 


8 (1) Wheie there are numerous persons having the 

oia m-i\ v„,. interest in one suit, one or more of 

..rd.tini I'll 1-inii ..f sucli porsous Ilia}', With tlic permission 
nil in -.inn inter, ^t. Coutt, sue or be suecl, OF may 

(lefftul, in Mich suit, on behalf of or for the benefit of all 
pu^sntI'^ ho interestoil. But the Court sltall in such case 
give at the plaintifTs expense, notice of the institution of 
of tlio suit to Jill such persons either by personal service or, 
whore from the number' of persons or any other cause such 
service i's not reasonably practicable, by public advertisement, 
as the Court in o.rch case, may direct. 

(2) Anj’ person on wlioso behalf or for whose benefit a 
suit is iii'ititutod or defended umler sub-rule (1) may apply 
to tiie Court to be made a party to such suit. 


Act XIV' of 1882, sects 30, 3; R S O. 16, r. 9. 

Tins rule applies to H C and Prov S C. C 

.Suits by or against partnership firms ; see O XXX, and as to representation 
on death, marriage or insolvency, see. O. X.XII. 

Object of thia rule —The general rule is that ^all^jersons interested 


inierest.® The “ numerous parties ” mentioned in the section must be capable 
of being ascertained ^ 

In England the rule is that such a suit is in order where there is a common 
interest and a common grievance and the relief sought by the plaintiff is bene- 
ficial to all whom he proposes to represent ® And m India the Manager of an 


‘ Thompson V. London Ciy Co , (1899) 1 Q B , 840 
» Cliild V. Stoniimg (1879), 11 C. D. 82 

* Sanderson V Blytli, (1903) 2 K. B. 533 C. A ; see Ann Prsc (1908), i, p. 156 

* CticUburn v Thompson, (ISOS) 1C Ves , 321 ; Cliudasaraa Sursingji r. Partapsang 

Kheiigarji, (1904) 28 Bom , 209 

‘ Adamson v. Aium'^-am, (1880) 9 Mad, 403; Siddcsvi.,raw Krishna, (1891) 14 
Mad, 177. See liowevi.r. Chum v. Banjkn^hen, (1888) 15 Calc, 460 ; and 
“ Srtcinc ItLsitDT, Public Roads,” p 77. 


« Ra^^hubir Dial «. Kesho Ramanuj, (1889) 11 All, 18; Ragava v. 

ihjiratnani, (1891) 14 Mad , 67. 

’ Sajedur V Baidy.rnath, (1S93) 20 Calc , 397 

* See Lord Macna^liten in Duke of Bedford «. Ellis, (1901) A. C. at p, 8 
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unregistered religious society has been allowed to sue in his own name on 
behalf of all members of the society.' 

This rule is an enabling one, and does not debar certain members of a com- 
munity, who do not represent the community, from suing in their own right.® 
When certain MaViomedans ofavjllagebrouKbtasultagainstother^fahome• 
dans of the same village for the removal of a ^v3U built by the defendants upon 
land found to belong in common to all the Mahomedan inhabitanti of the village 
for the purpose of a burial ground, it was held on second appeal, that no 
permission was required from the Court and that the plaintiffs were entitled to 
maintain the suit ® A suit will he at the instance of individual tax-payers for an 
injunction restraining a municipality from misapplying its funds.* 

Permission -If the Court’s permission has not been previously obtained, 
the suit will he dismissed ,* but it may be given after the insiilution of the suit,® 
even if leave to sue has been previously refused.® The permission need not be 
express; it may be constructive * The omission to apply for leave under this 
rule is not m itself ground for dismissing a suit, but on objection being taken, the 
suit should not be allowed to proceed except on the terms of the plaint being 
amended and the requisite le.ive being obtained ® If a suit is brought on 
behalf of a minor fur himself and others without sanction, and the next friend 
docs not satisfy the Court th.n it is for the benefit of the minor, he will be made 
to pay the costs 

VtftcHvt ordtr. — If .an order purporting to be made under this section does 
not give permission to any definitely named persons, and notice has not issued 
it is void " 

No ptmtituon —Though plaintiff claims a right in common with others 
yet if he does not get permission, the result of the suit only binds the aciuai 
litigants 

l> .K. — r>:.« Ka ,r . , 


* Atm.inaiid v Urshin, (1007) A. W X , 230 , Cf Muliomiiiiul.iii Aniociatioii i. 

llsklislii. (lltSi] 0 All .2SI 

♦ Ilftiju U1 f. HuUIvUI. (1807)2* Cak , as.? 

• Tnniidin f I’an.lu, {ISIIJ IH Horn . COO 

• Vsniaii I’. Jlunicijishty of SoUpur, (IKOI) 2J llotn , C IC, 


• Fi nmii'lir o. Roilnguc*, (1X07) 21 Horn , 73* ; UnliK'o Rhiirlhi r. IJir fiir, (lOooi 
23 All , 2G0. ' 

’ Cliriiuii Mnion r. Kruhnan. (IO'l3)2-> Mad , 300 


' 1>i<tiim of Stu.irt, C. .1 , to thoroiitmry cffitt « 

All., rii>3. diwninl from— IMiutijMit Siogh 
CaIc., IWI; Kalii Khakrr .Ian Mvah. (lO-rJ) 20 Cak . H«» 


r,n 1 l »• Ilhairon, (1^X3) 'j 
h Natl. .Singh, (ISOIJ-yi 


* Frinivaaa Chanar r Raghava aiariar. (I0<ii|) >>3 Mad . '.N At 
thv navoiiiiig in Uamfiiirtal, r. l'rvm«ukh. (|X01) I.’i Horn , PI, 
’• rjrrrcvtiala v. Chimdcr Kant, il Cak , 213 

'• Kail Kama r (Jouri l’rw«iwl, (IHOft) |7 Ctk , puit ,\n,t 
Itakrmoani. (1«0|) |4 .Mad , fi?. 

•• •n.ai.ak.m ► Mtmitpp*. (lOH'.jS Mad , *oitj and lUcava 
I* Mail , .'7 ; comjwrr. Mav r Ncaloti, .31 C. ll , .317 
" lUrriwir birwanUin. (|HI3 3>2IUr«‘. .■,3n 
•• WrMr.Ilnnham, 2 him ft 8., p. »3 


irrif/ni»nr — Ko(p 


a<o I’igna ,. 
r. Unjirntnuii. 
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or derendnnt? must dis'mctly assert i!i.n they are competent to sue or 
DC s.iecj on behaJf of all parties so concerned * Where a crew were 8o in 
tiumhcr, and bt of them apootnted two oKents who sued for an account on behalf 
of the 64 onlv, and the remainini* |6 were in no way brought before the Court, 
It wis held imoossible tn take the account without brinRinff the 16 before the 
Court* An indmduil worshipper in a mosque is not entitled to sue for the 
recovers of possession of land belonging to the mosque While there is a trustee 
who has not been remmcil from his office, he ts the only person entitled to sue 
for the reco\ erv of land belonging to the institution * 

In England, the plaintilT cannot be compelled to give up the names and 
addresses of the persons on whose b»half lie is suing.* He retains absolute 
dominion user the suit until decree, and may dismiss the bill at his pleasure ; but 
after decree he cannot deprive the persons of the same class from the benefit of 
it,® and a defence to him IS a defence to the suit* If the suit is dismissed 
befare decree, it is no bar to a suit by the others ; but the decree binds both 
sides,* in the absence of fraud or collusion * 

Interest ~A Hindu shortly before his death directed his wife and mother 
to employ pan of his property for the mainteiiance and up-keep of a charitable 
msntutiin The charitable trust having been neglected and an adoptive son 
having tak»n passesston in hisown right of the lands constituting the endow- 
ment, two Itrahman residents of the neighbourhood who had obtained permission 


proprietor of tc for themselves and the other* raiyats for a declaration of their 


Same interest —The parties must have thi tomt tnttresl. Thus, one 
creditor can sue on behalf of himself and all the other creditors of the deceased, 
for the oli^ect of each is to make out the estate of the deceased to be as large as 
possible and so can one creditor under a trust deed for payment of debts, ** 
but he cannot sue alone;* * and also a legatee on behalf of himself and all other 


’ Baldwin r. Lawrence, (|831) 2 Sim ft S., 18 , Good v B'owitt, (1807) 13 Ves, 

307 

’ Leigh e. Thomas, (n-ll) 2 Vea , (Sr ,) 312. 

® Knmaraju 1 ’. Asnnali SlKriff, (IfMXt) 2.1 Mad., 9^ ; but see, ifonmotha v ITarish, 
(lOiXii 33 Calo. 015 ; 10 Calc. \V. N., 867. 

‘ Leathley r, MacAndrew, Weekly Notes, (1875) p. 239. 

‘ Daniell215 ; 2 E\., I) , 382. 

* Lcatlilry 1 -. MacAndrew, Weekly notes, 1876, p. 38 j see Alpha Co., «a rt, (1903) 

t CJj. 209 

* Sriklmnti V Indiipiiram, (1868) 3 Mail. 11. G, 226 

* Commissioners of Sewers t>. Oellatly, (1876) 3 C. D., 010. 

» Oanapati e Savitliri, (1898)21 Mad., 10, 

Ahmcdblioy e B.alkrislmi, (1893) lOBom , 391. 

'* niiundal Panda r Pandol Pos, (1888) 12 Bom , 221, 

'* Worraker r Fryer, (1876) 2 C. D , 109; see also Wooldridge v. Norris, 
L H., (I8CS) 6 Eq , 410 ; Reese River Co. r. Atwell, (1869) L. R., 7 Eq., 347. 
'* 1 Daiiitll, 5th edition, 209. 

'♦ Manickavclu V. Arbuthnot, (1882)4 Mad., 401 ; Burjorji v. Dhnnbai, (1891)16 
poin , 1. 
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legatees and an appointee under a will and some of the proprietors 
of a uadmg concern, on behilf of themselves and others, for an account 
against their co-pirtners and one person on behalf of himself and others 
to avoid paying a cess ;* and a person for him>elf and others to proiect 
property pending litigation and to prevent waste® and the owner of land 
against one villager fur himself and others asserting a right of way.® 

Objection to join — If any of the persons whom phiniiff claims to represent 
considers that he does not represent him, his proper course is to apply to be put 
on the record, and then he can apply to get rid of any other he may thinh in- 
jurious to him or to take the conduct of the case out of the plaintiffs hands.^ 

Action by Compnny — One member of a corporation can sue on behalf of 
himself and others to restrain the Commission of an act which is ultra vues ;® 
he may also sue in his own name,® or if the directors and majority are using 
their power for the purpose of doing something fiaudulent avamst ihe minority. t® 
And one director can sue the others in his own name on the ground of in- 
dividual injurv, if they wrongfully restrain him from acting as director.^' Hut as 
one object of incorporaling bodies m England was w.as to avoid a multiplicity of 
suits, in all other cases the corporate body must sue,'® 

Not same interest.— If ihe panics have not the same interest in the 
suit, this procedure cannot be adopted and so where a shareholder filed a bill 
on behalf of himself and others to restrain the directors from enforcing a call and 
to obtain a return of the deposit and allotment money on the ground of misre- 
presentation, it was held that u would not he on th.it ground , for the case of 
each person deceived by the niisreDresentation W.-IS oecuhar to himself and must 
depend on its own circumst.anccs * nor will a sun he by a shareholder for himself 
nnd others, when ihe act complained of is only voidable fliid capable of con- 
firmation by the membeis of the company, or a mere matter of iniernal regula- 
tion {*® nor to dissolve a partnership It will not be allowed In cases in which 
C|uesiions of priority or other mailers .are introducetl, which may give rise to 
opposition between the plaintiff nnd the others, such as a suit by an incumbrancer 
for himself and others where the claims are not precisely of the same degree 

* Oeereehalla V Cbuodor Knot. 11 ChIc , 

” Maonuig i<. Thesiger, (lS22) I Sim .S . Ui(i 

• Chaney f. May, Finch’s Pice in Cli , .'i'li 

♦ Attorno} (Jciicral v IIccIh. (182*) 2 ^nn A , p Tn 

• 1 DanieU, Sth edition, 251 

' Chum t' n.mikishcn, (1818) 15 Cull’ , 4WI 

» Watson r Cave, (1881) 17 C D.lO.Fiasei v C.>t.|.ei , {i88’) 21 C D , 71.8 : ml 
see May V New ton, (1885) 31 U 1>,317. p 319 

* RloTsm V. Met Railwij Co , (IS68) L R 3 Ch App , 337 ; Clinch ti Fiinnci.il 

Corporition, L B, (1808) 5 r.q , 450 ; L. R , 4 Cli App.llT 

• Koole f. Grc.vt Western Railway Co , (1867) L R , 3 Ch App , 2G2 

Atvvool r Merrywealhtr, L R , (186S) .5 Eq 4G4, note; Jlason v Harris 
(1879) 11 C. D , 97 ; Silber Light Co , e, SUl>cr(1870) 12 C. I) , 717 

** Pulbrook f. Richnionvl Consol Mg Co , (1878) 9 C D , 610. 

Tn""« /fo'^vT T> a ri .» m.» * '■ to when a comnanv ft!sv 

nllips, (1882)21 C 1) , 

. in Alin Prac. (1908) 


*• .Tones r Garcia Del Rio, 1 T. & R , 297 ; Attorney General t IIeeli« « 
S._m„ A. S, 76 ; *ee*J»o Wealer West Middlesex: Waterworks, I J. & W." 


“ Ilollowa V. Fernie, (I86S) 3 Ch. App., p 471. 

' • Russell f M’ake.fielcl Waterworks. (1875) L R , 20 Eq , 474 

•* Longv. Yonge. ( 183 < 1 J 2 Sim.,p 38G. 

” Newlot, r. Egraoiit, (1812) 5 Sim , 137. 
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—Tins ‘cciion does not refer to subscribers, worshinpers or 
df^oire^ (if ,Ti 1 f 'l ro'np’umn^ of breT.h of trust otherwise, if a dechration 
of a im'it nitln d 'f>u.,hi'* ii‘*r to anv c »'cs in wh" h a» indn idnal riglit has been 
M'llited, bm there arc n-n maov pcrsonsy.'/«//>- interested in obtaining relief 
such a> the lulH of a person to UiC a mo>que for prayer ,® nor to the case 
nhere one of nu'nero i'. < o •<harers sues to pievent some of them retaining 
evclusise po-se-'-mn of the j. ml pioperiy * In a suit brought f -r llie dismissal 
of a if/f /rwn/i.ir/i. all ilic members ot the District Cuinmitiee should join as 
parlies® A person collecting suliitiptions for the purpose of budding a temp\e 
in pursuance of a rc'olution < on>c to at n meeting of the community holds them in 
the capa ii\ of a liustee, and a suit in respect thereof should be filed under 
this rule * 

Other ..ivr— Tins prf'cediire mil not be applied m such cases as the 
following in these all the peisons micrcsied must be brought before the Court ; 
n.amch. suns to forr< lose or enforce a vendor's lien,* suits for partition,® 
suits for cuniributii'ii 

C«'«rr —Defend tut applie 1 to have (he names of others added as plaintiffs 
to sei ir>‘ h s c-j'is './ ih.ii n wa' not shewn the other names ivere necessary 
tocomplveb .idudK ite on the qu-Ntmiis mvoKcd, and as to costs, the Court 
mu-ht interfere and order se< tin. y ** Persons interested on behalf of whom a 
suit IS lirought under thi' rule but not joining or joined as pariie«, nny be bound 
bv the detiee, but should not be ordered to pa) costs ** 

Defendnnte - L'le plnmtilTs the defendants must be numerous, and it 
must lie illcHC'd in ilie pi <mi ih it the Sint is brought against them personally 
and on bi iMif (if the o Iicis ihe number of defendants named must be so 
large that it ( in he justly said thev will f.iirly and honestly fry the legal right 
between tnemselvci and all odicr persons interested and the plaintiff, t® they 
mu't Iiave a common interest ,* ‘ and e'ery right adverse to the plaintiff should 
be rcorcsent^d * ® Where fifteen hundred persons had a claim* against a person 
fur cost', w hu h all depended on the same question, namely, the validity of certain 
cercilicites, it was held that he could file a bill against some of them to 
resiraii) the proceedings of all until Ihe validity of the claims had been decided.®® 
If a person interested in the suit is of opinion that the defendant does not 
represent him, he should apply to be made a defendant 

‘ TliitkerBoy t Ilurlihuin, (ISSt) S n<m> , 

> Kalidiii Ctor THijiram. (IkOI) la Horn , 309 

’ .lawvlir.i t Akiiif (|SV>)7An, I7S{ Zif.irtnb c. llikhtawar, (1883) 5 All, 
■197 , Uaghuhvi I)i.il i Ktvlio Kimatiuj, (IS.S9) II All , 18 j see, however, 
Jan All f Hvin Xiith. (|HS’) S Calf, .'li • L<itifiiiii«»i »• Xariiiiu, (ISSS) 
ilC.ii. , ;H IJiitsct MaJnuiMiii f Siji.ldiii. (tbUllSO C'lilc . SIfi 

• Ilira I.al f lliiairao, (1SS3) 5 All , (M)2 

‘ Vira banii f Armiachcllj, (IK7H) 2 Mad , 2(K1 See, ATahomedan Association f 
Bvkvhi. (Ih'sl) C All . 2S4 

° Mdliomcd Natliulai r iluscii, (1892)22 Bom , 729 

’ Attorney-fieneral r Sittmgbunriie, b R, (18G0) 1 Ilrj , 630: Bishop of 
Winchester v. Mid IFants Railway Co , (|8C7) L R , 3 Rq., 17, 

• I’ahaladh Singh v buchmonbuttj’, (ISC9) 12 \V. R , 25(3 

• lliu Husain V. ItamJai, (1890) 12 All , llO. 

I" De Hart r .Stevenson, (1876) I Q B I),3l3. 

*' .Sajedur v Biidja Nath Deb, (1896) I Calc \V. N., 65 

'* Lanrliester f Thompsoo, (1820) 5 Haddocks, 4. 

'• Aihir V New River Co , (180.7) 11 Vcs., p 414. 

“ Temperton v Russell, (1893) I Q B. 435 C A. 

•» Mayor of York ti Pilkingtoii, (1737) 1 Atk., 282 f Cramer v Bird, (1868) 
L. R , G Eq • 143 ' 

'« ShefiielJ Waterworks V Yeomans, L R., 2Cli App,, 8. 

»’ Traser v. Cooper, (I8S2) 21 a U, 718, 
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Karnavan — In jl/a/dJuf there is a practice of allowing the kamavan to 
sue and be sued as representative of the tarwtd, but it is doubtful if such a 
practice should be allowed to continue, and whether these cases should not be 
dealt with under this rule.^ 

Execution of decree. — See the under noted cases ® 

Sub-seciion {i) — As to addition of parties as plaintiffs or defendants see 
notes to O. 1, r. lo, past 

9. No suit shall be defeated by reason of the misjoin- 
der or noTi-joinder of parties, and the 
Court may in every suit deal with the 
matter in controversy so far as regards 
the rights and interests of the parties actually before it. 


Act XIV of 1882, sect. 31 : R S O 16, r. u. 

This rule applies to H. C. and Prov S C. C. 

As to effect of death, marnage or insolvency of parties sec 0. XXII post 
Strilint; out or adding The next rule {0. I, r. 10) deals with the 

Court’s power to add, substitute or sirike out parties in cases of misjoinder or 
non-joinder : — 

Misjoinder. ^Cases of misjoinder may be divided into five classes ; — 

(a) Misjoinder of Plaintiffs. 

(i) Misjoinder of Defendants. 

noth these classes are dealt with m this Rule and such misjoinder cannot defeat 
the claim The objecuon should be taken .at the first opportunity” and in 
England it has been held to be too late .after judgment * 

(r) Misjoinder of causes of action or subject-matters This class is dealt 
with under 0 II, rr j, 6 post. 

(rf) Misjoinder of plamtifls and causes of action or subject-matters 

The right to relief must arise in respect of the same act or trans.actIon or 
series of acts or transactions set O I, r r ante, or the Court may strike out some 
of the plaintiffs under O I, r. lo (?) post or dismiss the suit ® 

(r) Misjoinder of defendants and causes of action or subject-matters. 

This is multifariousness stncily so called and is discussed in the notes to 
O. II, r. 3 post 


Non-joinder not fatal.— A Hindu widow sued the heiress of her husband 
and pending suit adopted a son under a power ; u w.is objected in the Privy 

Council that the son should have been joined, but their lordships overruled the 

objection.® 


‘ JIurings 1 '. Valia Tambaratti, (18<H) 7 Mad, 87. See alio, Vaaudevan r 
Nsrayan, (I8S3) G Mad , 121 ; Varanakot v Varaiiakot, (I 8 OS) 2 Mad • 
FU>acl)anidathil v. KenatonjVqra, (1882) 5 Mad , 2UI • iloidm Ki.’if.” ' 

llSOirniM’ 214 " . Ukkmm 

• SKUeopach.arv v. Knshmniacbsn, flSSI) 12 JIatl . SjR . p™—:..- 

bl.?. (1870 3 C. D.. 610 , 

’ 0. 1, r. 13 tn/ra. ’ 

* ItuUoek f. London <1. Omnilnw Co., (19071 I K 11 Ofij r> • 

O 1, r 10 ' '' A , see notes to 

• Ram Narain r. Annoda. (1887) 14 Calc , C81 ; sec R., 11 1 

id 43.> ■ ‘ ° biulliendu v. Durga, 

* Dhunn This Pandey r &h.aini Sooiuln, (1843) 3 Moo , I A 2’!) 
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W lien pKiiniilT wlio was insurer unc!er a contract of indemnity, sued to 
recover ninnei |ni'i In him on liehtlf of tne person he mdemiiifieil, and iii appeal 
II w as ohic> led that the person insured should have been made a party, the suit 
« as not ihsmis'e i, hilt reinandeil * Where three brothers were interested in 
reitam rnorikiai;'" ii.ansa* tions entered into bv their father, and two only sued, 
It was held that the suits were not ba>red fur non-joinder uf the third brother.® 
In ,a nni in wln.h it w is olnerted that the plaintitThad not made his undivided 
hroiher a i o nlanitifT, die pl.iintiir .amciidett his plaint by describing; himself as 
mao ( » pir».ener and represent itne of the joint family Iiehi, ihat the 

miissi,)!) Ilf plamMtT to jiim his brother was a mere formal defect and was not 
fai il lo the »uii ® When two nut of three defendants liable for a joint debt had 
pr-nm-ed to pav separaiclv. it i\ is held that the suit could proceed against 
them onK ♦ Even where parlies arc governed by the MitaLshira Law, an infant 
need nut be joined .is a co-phintiff in a suit b) the father to recover a Irade- 
deht.* 

Non-joinder when fatnl.— In certain classes of suits the plea of non- 
joinder. if laiscd in time, is f iial — such as a suit on a joint contract when all the 
contractors are not panics,* or one m which only ihrec out of four managers 
sue for trust property .ind the fourth h«s not Ircen on the record;^ or for 
recovery of x joint deht bv one onlv of two or more surviving partners ,8 or 
b\ onlv one member of a joint Hindu famd) ,* or on a mortgage governed by 
Chapter IV of the Transfer of IVopetty Act or for maintenance by an 
illegitimate son. when all die persons in possession of the father's property are 
i)0‘ parties." or for recovciy of land by the managing member of a joint 
fini'Iv without m thing hia undividetf broihera part) or by a ienainidar for 
possession of land without making die beneficial owner a plaintiR* ,>* or one 
f »r .a declantion of a fight to a ceri..in sum of money without making all tlie 
p*rsiin» interested in the same pirtie» ' * In a sun brought bv a pl-untiff for ihe 
e>t ihbshment of h'S right to teri-tin property, it appeared that ceriain persons 
had obtained decrees aiainst the defendants ami had atiached the property m 
dispute and had successfully resisted the plaintilTs claim to the property 
field, (hat the absent decree-holders vvere necessary parties, and that the 
plaintilT not having brought them on the record, the suit was not mainiainable ’ * 


' Clncf uf Limdi f Sreretarj of State, (18^) 14 llom , 200 

* Maluhali r. Knnhsiin.'i, 21 Mad , 117.1 

* Itiimajja !■ Venkataratnam, (I8'M) 17 Mad.. 122 

• Jlhiiguhutli Tlnkiir f MndlniU Kri*to, ( I Vlfi) 2.1 Cde . 5.7.1, note As to joinder 

(if nil niortgngK* in moitg^ge suite, sco Jlira I.nl t Kisli«ii Lai, (IHOjj jg AH 
and Kri-liiiui v CKadijaii, (1804) |7 Mad . 17. 

• Luuhiiiini M r hiva I’i<ika.i,i. tlSOiljecCiilc.. 310 
» It. m .‘delink r Itsni lyill. ( I8S|) I, Tale . 815. 


’ Haj-iidro Nstli r Mnhonie.l. ||HS2) 8 Calc , 42 , L U,8I A., 13.7 ; see niso 
J’Lir.imithvii r Sitikaia, (J'HIO) *23 Mad, 82, nl-o Unnmvnrar » Krislincn 
(18S0I 3 Jlad , 270 

• Imanniddin f Lil.idli.ir, (1892) 14 AH , 524, but wc 0 XXX, jio.r 
» Kabdss r Xatlni, (1881) 7 Rom . 217. 


(IhuUm Kftdir v Mnstakim Khan, (1890) 18 All, IflO, and the eases oitecl 
therein ; ace also Amiia Chalani, (18921 JS 3Iad , 4S7 and RamLaksli 

V Moliimt Ilnni Lall, (1874)21 \V. U , 428 
” Nar.sjnn tj Laving. (1878)2 Rom., J40 


' Angiinutlm i- KoUnd vvfl«. (1000) 21 Mad , 190. 

> Knlee I’rosiiiino v Dino Nath, (187.1) 19 W R., 434 ; see 0. J, r. 1 anff. 

' Tlarrnn Cliunder f. NuodoBopal. (1874) 22 W R, 71; or suits of the nature 
refcrrcl to in Kendvl r Ramilton, (1879) 4 App. Cas., 604 
‘ Dorga Charan Sarksr e Jotindr* Mohan Tagore, (1900) 27 Calc , 40.1 See 
also Pria .Nath Dis v. Ram Tanin, (1901) 7 U W. N, 601 As to tlie 
j j-phuntiffs, MaKabdasv Naihu. (188.1) 7 Rom , 2'71 : dissentcl 
n Ltli, (IS8I)6Calc , 815. 


n Rsni Sebuk v. Rar 
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' Liviilal'on — A suit was brought for partnership accounts. Upon the objec- 
tion of the defendant, it was found that a necessary defendant had been omitted 
and he was afierwards added as a party at a time when the suit as against him 
was barred HelJ, that the whole suit was rightly dismissed ^ A suit for 

. e -ii.- 1 • - ■ r ... TV. . -T- 

• objection 

■ a party, 

, , . . . aim was 

then barred by limitation Held, that the whole suit was not barred.® 

10 (1) Where a suit has been instituted in the name 

of the wrong person as plaintiff or where 
Suit in name of jg cloubtful whether it has been institut- 

wrong pl.iintilf. i • .i /• , » . » . . -/». 

ed in the name or the right plaintiff, the 
Court may at any stage of the suit, if satisfied that the suit 
has been instituted through a hona fide mistake, and that it 
is necessary for the determination of the real matter in dis- 
pute so to do, order any otlier person to be substituted or 
added as plaintiff upon such terms as the Court thinks just 

(2) The Court may at any stage of the proceedings 

either upon or without the application of 
either parly, and on such terms as may 
appear to the Court to bo just, order 
that the name of any party improperly joined, whether as 
plaintiff or defendant, be struck out, and that the name of 
any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court 
inaj' be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the ques- 
tions involved in the suit, be added 

(3) No person shall be added as a plaintiff’ suing with- 
out a next friend or as the next friend of a plaintiff’ under 
any disability without his consent. 

(4) Where a defendant is added, the plaint shall, unless 
wi«,o .Wm.i.nt .j. the Court Otherwise directs, be amended 

tied, to i)c nni ill such maimer as may be necessary, and 
amended copies of the summons and of 
the plaint shall be served on the new defendant and, if the 
Court thinks fit, on the original defendant. 

(5) Subject to the provisions of the Indian Limitation 
Act, 1877, section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun only on 


the service of the summons. 

Act XIV' of i88’. Sects 27 and 32 


R. S. O j 6, rr 3, 1 1, tn 


’ lUm Dojnl r. .lunm-njoy, (1SS7) I4 Calc., 791. 

» Jagdi*o Singli B raclnritli Ahir, (IS98)23 Calc., 285. 
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This rule applies to H. C ami Frov S C C 

This se'lmn Hoes nrii Court unlimited poucr to lemodel the pro- 

ccedinjjs * It il ie-. nut n>e»n that a piny* case shoulil he so framed as to 
succeeil. liul it should l>c so fr.imrtl that it «an he adjudiralLd on by the Court ~ 
A p! iintiff c in nnls be added under this sec non ishere there his been a I'ona fide 
mistake W here certain persci i-. hi\ in^ only an tspei laticm, and not an interest, 
brmi*:ht in action for adnunislntion, the persons directly mlcresied not being 
pi'lies and apiarcmlv oh|ec ting, it was held tins section did not apply ^ The 
mistake mi\ be of hw as well as of fail One shareholder sued on behalf of 
himself and oiliers to set aside i conn ict not menttoneil in the prospectus • on 
demutrer the Court uldc.i ihe Compim as co pliinnfT ‘ictlhoul their consent*' 
This proMsiun applies where i Collector institutes a suit w ilhout right in bona 
fide misiike * W hrre a per-on has been made a plainiilT under this section, a 
njoiion to stiike out his n inie iin only be made bv himself " A defendant who 
has as'igned all hiN rights III ihe subtec I matiei of the suit has no right to be 
made i co pi lo iiiT A plainiitT, who his no right of action when he brings Ins 
sim, rinrot leincds the defei i and ac nunc the light by joining with him persons 
who ha\c the iigiii of iciion ^ When a summons by misiake purported to be 
t iken oil! b\ ilic tllTi id \ssignee of llombiv, when he should ha\e been describ- 
ed as the consiiuucd cltorney i»f the <>iTi iil Assignee of Madras, it wis amend- 
ed iindri tills sec non at the heating * \n amendment of the plaint may be 
allowed in second anped, when tlic smt by mistake his been instituted in the 
name cif the wrong parties’' \ plunt may be amended so as to show the 
pSamtilT ns an ndmimstintr.i if he first sues eiToncously m his personal capacity 

Appeal — This section duo not apply to an appeal filed in the name of a 
wrong petsoii ** 

Costs Amendment IS an incjulgence and It IS usual to make the applicant 
pay the costs thrown away 

STRIKING OUT AND ADDING PARTIES. 

At nny st'ii'c of the firoieedinzs 'Ihese words have been substituted for 
“ on or before the first heating” in section 3:, Old Code thus following the 
English lule t® 

' 'liinpuiid I' riiuini. t it 1> , 

> koiig c Ci'^dc-i. n C II . 3SH f>pe ahoRmith r H.isiltire. W N . 1873, 
p i'O .Vo, liirwirtc.f. the Vnl do Tiaicis Co r. Loiuloii TianiWiiyRConininy, 
4S L .T., C V . 

■ Clowes i Hdliiicl. 4C I), I1.J. 

* Dutkettr (ifncr.OC 1) , 83 5 >Jo>coiif Uatm.llC. D.lllO, fcv also Smith 

t Ila'crltme, Weekly NpIc«, 1875, p tiVI , Long i) Cn.'S'cloy, 1.10 I) , .IBS ; 
Ais'fiugli V Biillur, 41 C 1> , 541, Iluglics v Pump House C. (lODi) 2 
K U , 4>i3 

‘ Krishna r Coll of Tanjcjrc, (19(47) 30 Mad, 419 

* Duckett V (Joicr, G C. D , 82 ; Jncloopnteo CliaUcrjco i’ Chundcr Kant, (18CS 

9 \V U , 309. 

’ AIhIuI link 1' (iiilitm Jilani, (180C) 20 Bom,, C77 ; Dhanu v. Kasliinath, (1806 
21U Bum , 5-37 

* Sardarmal r. Ar.insnyal Sabhap-ithy, (1897) 21 Bom , 205. 

* Scdiamma y Clu'imappi, (1897) 20 Mad , 4G7 

*“ (iopilDisse iiul-ice D»ss.{190C)3.3 Cal, 057, (1900) A. M’. N., GC2. 

“ Dwarkan ith BHwas r Uilccndraiutli Tagcae, (1899) 4 C.ilc fV N., 58 

*’ Sec Oi lentnl Bank V i ^ 

the suit lias reaihcd 
All . 312. It has be 

at a late stage in t , , 

Bum ,116. contra ■ 

Narain (1903) A. W. W., 33. 
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AJUr decree — Under Act XIV of 1882 

Where an applicant possessed an ei>{ht anna interest in the suit, his name 
was added after decree,' and where in execution of decree against a Hindu widow 
as representing the estate, a claim was made on behalf of an adopted son, it was 
decided that he should he made a parlv.s And in a suit for partition a party 

, • • . • - . . — c — s n .. fh,s 

ound 

.ardi- 

‘ can 


General rule — Courts should not dismiss a suit merely on account oi 
defect of parties, hut should exercise the discretion vested in them by this sec- 
tion.® The general rule is that all persons having an interest in the subject of 
the suit, and in whose absence the subject-matter of the suit cannot be fully 
investigated and disposed of, ought to be made parties, so that the questions 
raised in it shall not be raised again between the parties to the suit, or any of them, 
and third parties and th tt a person whose interests might in any way be affect- 
ed should be put on the record but a person who has no interest, against whom 
there c.an be no relief given, ought not to be a party;® and persons should not 
be made cn-plamtiffs, unless their cause ol action is the same as that of the other 
plaintiffs.'® Thus, a person claiming adversely to both plaintiff and defendant 
should not be made a party " If a person, objects to be added as a plaintiff, he 
should be made a defendant ** The obiect of this section is to prevent needless 
litigation and there are cases when a Judge should exercise the discretion vested 
in him by this section, even if the plaintiff omits to ash him to do so It is 
discretionary with a Court to add persons not before it as parties to a suit,'* and 
the provisions of this section are permissive, not imperative,'* and if embarras- 
ment or inconvenience would be caused to the other parties the discretion would 
probably not be exercised 


‘ Lingammsl v Cluiins, (1881) C Mad , 227. 

’ - • Suhhaniia v 

• I. (1885) 0 Uom., 

il I’ Corporation 
• ■ 106 , the cases 


* Jotindra aioliuo Tagore v Bejoy {ItWJjJ 32 Calc., 482. but see O. t, r. 13, post 

‘ Han Siiran V. Bhubanesfrari, (1889) 16 Calc., 40; L R, 151 A., 195 ; and 
comp.ire Muognir.ini r. Garsahi. (1890) 17 Cek , 347 

* Goocl.iU V Mussoone Bank, (1888) 10 All , 97. 

• « Ruuhpaul V Johuree, (1806) 1 Agra. 147 ; Jonah Ah r nolam Assad. (18741 ‘^1 
W. R., 187 KoiidanLale FaqirCUand, (19Uo) 27 All , 75 


' Vjdiansdajyan v. Mitaramayysn, (1882) S Had , 52 

• Ahmedbliov r Vullecbhoy, (18841 8 Bom . 323 ; SaiUja Nanda Diitta t- Umnili. 

ananda Dutla, (1900) 4 Calc W. IT., 462, 

» Abdool Gunneo r. I’ogose, (1869) 12 W U, 436 5 Ferqussaii f Goveinraeiit. 
(1868) 9 W U., 158 ; ?>ga Tba Y*1i r Mee Kimn Hhoiie, (1870) 13 W R 
413 ; Puddolochun r. U1 Chand, (1868) 10 W, R , 283 ‘ ” 

Go\crtimctit r Dourio Bhoomiz, (1865) 2 W. R , 280 
' ‘ Joy (Jobiiid i’. Courepproshail, (1867) 7 VV. R., 202. 

*’ Uma Sundari r Raniji, (1S8|) 7 Cale , 242. 

“ Metre Chaiid t. Murali, (1871) IS \Y. R , 432 
** flyiimini- lasur, (186 ») 2 3V. R., 158 

Vorou Miiiidulr Sham Chan<1. (1864) t \V R.,228. 

>• The (terminio, (IsOu) p 81 Cf. 0. 11, r. C,i>osr. 
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or communu) of interest w ith one or other of the p.irties they do not refer to 
questions arising; between co-<iefendinis or co pl.nniifTs* ** such as deciding; oho 
IS inc le.;al represent. iii\ e of a plamiitf or defendmt.® 

j\'ew i.iijtf ff ,2i/ji>ri - And no new cause of action should be introduced * 
Thu<, It has been held tli.tt a Conn is not competent to allow of the introduction 
into a suit of a person aj^amst whom no relief is sout'ht by the plaintiff ; nor has 
the Court any .authoriiv to receise a written statement from such person, or to 
j'erniit him to .appear at the heannj; .* and in a suit for damages by the pur- 
chaser of goods b\ ‘.ample, -an apphcitton In the tendors to ha>c their vendor on 
the same samples made a party was refused * 

A'alute of unt jAoii/ii no! l-e — Hut care should be taken that the 

nature of the suit is not changed U here plaintiff sued for his share of the pro- 
pert) of a person deceased, u was held that the Court could nut add parties, and 
turn It into .1 general adminisiiatiun suit,* and so where one person sues for 
himself and oiheis, the names of the parties jointly interested will not be added.® 

Party must be added —If the suit cannot go on without so doiny such 
as a suit on .t joint cuniract, contractors not parties or for possession of 
prupert) and complete lusiice cannot be done in the absence of one trustee, 
the sim should be dismissed, unless he should be m.ide a defendant provided 
ilie objeciiun has been taken by the p.irties and an issue has been decided on the 
point * * 

Addition of Phiintiffs —This provision so far as the add. lion of plaintiffs is 
concerned, only .applies to those cases in which the origin al party who brought the 
suit had some title to sue ,* ® but if a plaintiff .at the time he brings the suit has no 
interest in the subject nutter thereof, the joinder of a person who has an interest 
oinnoc alter the plaintiffs position or confer on him any right to sue.* * Where n 
party desires to be .added as the representative of a platntifT after judgment, he must 
satisfy the Court that he is (lie proper person to be so added.*® A defendant who 
has assigned .all hi> lights in the subject-matter of the suit and has no longerany 
interest in it, has no right to be in.ade a co-pi.ainliff.*> 

Where a Hindu widow sues m respect of a right inherited by her from her 
deceased husb-and, and afterwards adopts a son, the latter should be made a co- 


• llarXarainr Kharag Singh, (I8S7) 9 AIL, 417. Knlmn Rai e. ICim llotuii, 

(IS'JliJ 18 All , 3'i(j, 

• Mulianiniad Tlusaiii v. Khushalo, (1881)10 All, 223} Villiu v. Dhima, (1891) 

15 Com , 14,7 

• Dalton V. Guardians, ic., 47 D. T., 349. 

‘ fjunio Moyeu v. Bykunt Cliiinder, (1876) 25 W. R , 17. boo also HotwcII v. 
I/’.iii'ion Omiiilius Cu., 2 Es. D. 3b5 

• Mahomed Cadsha v. Nicot Fleming, (1879) 4 Cnlc., 355. 

’ Oh Ling Ttc t>, Awkiniee, (186S> lO W. R., 80 

• Do Hart f Sleplieiisoii, Weekly Notes, 1870, p 83. .See 0. I, r. 8, gtijjra. 

• lUmaelmk r. Uamlall, (1881) 6 Calc., 815. 

'« lUjemJrooatli v. Mahomed, (ISSi) 8 Calc., 42 ; L K., 8 1 A., 135 
*' Jugg'xlumba Djsi V. Haran CHiandor, (18CS) lO W. R., 109. 

** fjliirekuli t>. Ajjibal, |l89l) 15 Corn , 297. See O. I, r. 9, Vido Non-j’oiader when 
fatal. 

*• Cbunder Kumar v. Gokul Chundcr, (1881) 6 Calc., 379. 

'* Chanu Tukaram t> Karhinalh, (1896) 29 Bom., 537 I SuLbaivarv Kriatnan-ar 
(1870 1 Mud., 383 xxrisinaivar. 

“ Muhammad lluiaiii t>. Khunhulo, (18H7)0 All,, 131. 

** Abdul Uak c. Gulam Jilaui, (1996) 20 Bom., 677, 
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And where a Hindu sued his brothers for his share of the family 
properly, and was transported, hts children were added as co-piamiiffs.' In 
general where the plaintiff has assigned a share in the pioceeds of a suit, and 
the agreement is not void, the defendant can apply to have the assignee made a 
party 

o/ 'f/’/i’w/frtwfa —Where an action IS brought against one of seseral 
joint contractors, the defendant is entitled as of right, to have the other contract- 
ors added as defendants.* And in a suit on a bond the obligor was described 
as manager of an endowment His sons, the defendants, pleaded that the money 
was borrowed for the endowment held, the representative of the endowment was 
rightly added ^ 

Foyff/oiM/e.— In a suit for foreclosure by a puisne mortgagee, the prior 
moitgagee should be made a party under s 85 of the Transfer of Property Act ® 

Joint Hindu funvly —A manager of a joint Hindu family who, as such, has 
gr.anted a lease, is during his lifetime the only person to sue for rent due under 
the lease After his death, his son. who has not succeeded his father in the 
management, cannot sue wuhoul joining the other member-, of the j’oini family 
as parties.' 

d/’K/rtZww— The Collector of a distiict is a necessary party to a suit by a 
purchaser against his vendor to compel mutation of names in a register 

Partition— \v. suit (or pariilion, the mortgagee of the plaintiff need not 

be made a party,® but all the shares must be brought before the Court.'® 

Fnrintrshiji —\n 1887, the plamiifF appointed the defendant to serve for 


m the ab»ence of the other partners m the business , (2) that the name of the 
plainiiff could not be taken as designating his pannets also , and (3) that the 
names of the plaintiff’s partners could not be .added in .appeal, as this would 
be to deprive the defendant of the defence of hmuauon " Except possibly 
m the case of an assignment bv the oihei surviving partner or partners, it is 
not competent to one only of two or or more surviving partners to sue 
fora debt due to the firm*® In a partnership suit for account in which 
there were twenty-one defendants, plVmtiff, having settled with most of them, 
wished to withdraw Two of ’the defendants applied that they should be made 
plaintiffs, and the plaintiff defendant The application was granted 


* r.iravarlam r Ainhalav.rna. (18621 1 Mad If. C , 107. 
’ Byrcddi v. Chinna, (1883) b Mad , 331. 


» ChandcrKantv Rtm Coomir, (1874) l3 B L P. , 331) , •> ^\pp ^ jgg 

* Pllley V Robinson. 20Q B.D,155; RsnHeWk c. p.4nil.l) nsxn fi r«I/. 

815 and Sec. O.I..t.O supra Vide e. Non joinde, wheuS ‘ ^ ’ 

‘ Thirthasaini r. Oopala, (189l>) 13 Mad , 32. 

* Sorabji 1’. Rattonjt, (ISW) 22 Bom., 70l 

> D.ijabhni Lsllubhai v (bT»ilji Dajal.hai, (IS91) 1& Bom 41 
^ ViM«atm c P.atnadasB, (1892) 15 Mad., 351). 

» ifoliindtuMiaosuii t. S»..iKC Ithoovnn, (18811) 5 Calc 8S * 

Knh KanU v. fiouri l’ro-.-id. (ISPnj 17 CjI" non 

2,.', ' ' “-'I 

U Mud., 324 * ^‘'-‘'’<‘11 r. Kunliamed, (IS! 


• ‘ Abgppv r. YcllUn, (159*,) 18 Mad., 33 

1* ImamuJdm I-. Lihdhir, (IS92) 14 All 511 
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— Nor *' tn one meinbrr of a jomi fiiuily sue for property belong- 
ini; 10 liiin-c!f and t!is oiliers even if he be immgcr ® A share-holder 

cmnot iue for po-'.cjsion ot i -Hhire of property, utiliout making all llie 

< o-vlnieii piroes and all liie triiitees oi sebvti must he parties in a suit for 
reco>er% of ilie trust pr-ipciu * In an ejcctmenl-suit tlie persons in posses- 
sion arc ne< C'-arv piritc% * 

i./ -I nder the old hw. a xhare holder could not sue for a fractional 
port "in ot I CM 11 lies- ilfre had been i separate a|;reemcnt or separate collec- 
tiiui> iho i.;h o 1 C shirer could sii* for appartionment but he should make 
lin CO >lnierv ptriics,' and under the same circcimitances a co-sharer could 
n cnliancr.® ii .r me isiirc,*'' mr ejei t ,•* otherwise on the original side of the 
tl ^li Lo-Jrl * ‘ \ r<t ihufr «/nj fs mirtagerc.ioncf et-en mtlt ffre consent af 

Ills CO 'haters nia ntam a mdi b\ himself and in h«s Oivn name to eject a tenant 
»ho his fa led to compic w nh a notice railing on him to pay enhanced rent 
( 'ne < o si irer cam >i! sue for a Ijusdncnt of rent after mrasitremcnt Pii/intiifs 
aie p’o;.cri\ made parlies In a sii I bioOitht to have it settled whether plaintiffs 
nr ihe /-i/jw./irj ire cn’iited in rent from tenants** Now, as regards Itengal, 
«ee s It'S, \( i \ 111 of ihHj Sec note to O i, r. i. " Ri mt." 

I he piamtitT, c’aiming a remote reversionary interest in the 
es lie fl a <lc'eas»d Hindu, sued for a declaration of the invalidity of an 
.1 lu])l i.ii nia le l.v the widow The nearer reversioners who refused to call m 
<[ue>tiiiii the v.ilulitv of (he adoption were joined .as defendants. f/fM, that 
the hiler were nghii) iin deaiKd iii tlie suit 

fa —W here .» sun is bronjthl to obtain .a seltlementofa 

i/r//r, lu ohMin a dec iaration of tide with possession, and to set aside a settle* 
iiieiu of ihe c/iur made with the defendant ; /icAf, that the Government should be 
ina‘tenpaiiv .ind lu a suit regarding a /r////</r^r settlement in IJombay, the 
Seilleinent ( Jltircr must be a j> 


' tiiikoi'l l*cr»liiid e ntwarc*- (l.sT.'t) d*» 'V It., l.TS i N’lindaii I>il f. 

hlnvil, tv K . 71 : Itvlkri'lina r. Municijvality of Mithad, (ISSO) 10 

Iluiii , .‘ti 

» Jfin (loptl r (Jok.d.lav, (ISlfS)l2Uom. lo-l. 

* Cliunihe Chiuilhiy V Macnnghten, (IS7'*) 2:1 W It , 3SG 

* llajendro X.ii|i f M«hutiiid, (IMl) g Cdc.. 12: L- ft , 8 I. A., 13.1 ; licchu 

Ul t OholUh, (lb«*5) II Cate , 3.3S. 

' iiinul.i > N'flrciiigr.tii, (I1MI7) 31 Itoni.. 2.1<>. 

• Miiiioliar r Jr.inritr, (IHII) .7 All, 1»: Cum Mahomed v. Moran, {1879J 4 

Calc., 00 

’ Iibwar Chuiider r. Itani Kri>>hiia, (ISSO) .1 Cwlc , 002 ; 0 C. L R. 121. 

• Ohlioy fiiiliiiul r. Ifiirv Churn, (ISS2) 8 Calc., ‘277 ! Turn Chiindei v. Ameer 

JliiniUil, (1871) 22 W. It., 391 ; Rehnreo L.»U » Radh.v Natli, (1871) 22 W. R . 
‘J2V 

» Itlieckou r. Oomar Khan, (I8C9) I AH H.C, 230 i [hut Beo Doorga rros.ul 
ilyltee v. Joynirain Ila/rah. (1877) 2 Calc.. 474 ; Itadihelinii v. Sakhi, (ISS.l) 
llCalc., 014, Jogendru C3iunder r. N'olan Chunticr, (1833) 8 Calc, 353 ] 
Santee Ram I'anj.vh v. Bykimt Paii'a, (1873) 19 W, R , 280 5 Alidool Ilosseiu 
f. L.iU Chanil, (1881) lU Calc , 3b. 

•' Tulsi I’.iiiday « LaU lUebu, (18S2) 12 C, L R.,22Jj Dali v. Ikram All, (1870) 
4 C. L. R, . 0.3. 

v> Dbialiini V. Cumetji, (1837) 11 Huri., (ill. 

•* BalUrislma V. Mmo, (1897)21 Bum., 151, 

*• Bindu Badiini r I’cMri Molmn,(I893) 20 Calc., 107. 

>• Hridoy Kath 1- Mi)hulnitn«s*a,(l89.1)20Calc.,2S3. 

Ciurulingaswanii e. Rami EAksbmainma,(1805} 18 Had., 5,1. 

Krirliiio Lull v. Dliyrab Chundcr, (1874)23 W, R,, 53 ; Caiiaoii v. Bissoiuth, 
(1880) GO L. R,, 161. 

> • Sirdarsmgbji v. GanpaUingliji, (1890) 14 Duin., 305, p. 309. 
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Ot/iercascs.— On the death of the obljgeeofa money-bond, one heir cannot 
sue for his share but a surviving partner can sue for a trade debt without 
making the representatives of a deceased partner parties 2 One member of a 
Malabar cannot swkarnavan for maintenance or to set-aside a deed bind- 

ing the property without making the other members parties and in a su't for 
ledemption all parties interested must be on the record,* and so in case of 
foreclosure or to enforce a vendors hen ® or to deteimme the rights of con- 
tending mortgagees,® 01 for contribution ’ 

Plaintiff sued certain persons for money due on a contract entered into by 
A as defendants’ agent ; defendants denied the agency ; /itld, that the name of A 
could be added and the plaint amended so a? to sue for alternative relief 
against the agent ® A legatee is entitled to sue an executor for a legacy 
bequeathed to him, and in such a suit the executor may apply for his own 
protection that other legatees shall be made parties ® 

When unnecessary. — Plaintiff having successfully sued for possession 
a person holding his land, subsequently brought a suit for mesne profits. Defend- 
ant applied under this section that the plaintiffs sister, to whom be had paid 
the tent, might be made a patty Archibald, 3., held that it was unriecessaiy to 
make her a party A sues his lessor for possession of land, Cmteivenes, 
claimingit to be his , C should not be made a party to the suit A sued the 
widows of B, declaring that he was entitled to 13 annas of H’s estate, and asked 
to set aside the cenficate obtained by them C intervened, claiming a portion of 
the property as heir, and was made a defendant m the lower Court , it was decided 
that 11 should not have been allowed'- In a suit between parties, each con- 
tending that he js the judgment-creditor, the judgnient-debtor need not be made 
a party 18 Xhe plaiiuiff, an importer and seller of watches, sued to restr.njn 
the defendants from imporimg into or selling m Bombay or other parts of 
India wsfi-hs* '-i-r- atclies imported and 

sold t if the plaintiff to add 

them application should be 

refuse ni that of the maiiu- 

faciurer.t* 


* Kandhiya t*. Chander, (1885) 7 All , 313 ; Parsotam i Mulu, (1S37) 9 All,, C8 

* OoMnd Prasad r ChandAr, (1887) D All , 480 . contra Ram Narairj u. r..im 

Chundur, (1801} ISCjIo , 8I> See f'artnei ihip, 0. XXXpoif. 

* Moidiii t’ , Krislmw, (1887) 10 Mad , 323 ; Maiiim vh v Pakki, (1884)7 M.id , 428 

* Ragli'j V. BAlkrialiiiA, (1883) 0 Rom , l28 , Bhmdiii v Ismail, (1887) ll Bom , 

4i3 , DAttaiam f OAngaram, (18!)9) lit Bom , 287, [ihoughttih.uerfAiiit deem 
tlic whole — ilor.i Juslii c f^iiiclundiA, (1891) 15 Uom . 21 ] 

* Attoiney General f Sittinglionroe, L R., I Kq , 645 

* Hoghe-, r Dain Bank, (18SS) t5 Calc , 35 
I lijn Husaiii V Ramd-ii, (1890; 12 All , 110 

* Bnddree Dois v Hoire:, Miller A Co , (1382} 3 Cak., 170, 

“ I'lirshottarti V Knl.i Govhidji, (1896) 20 Bom,, 391 

‘o Lo'cUv iWUiid, Wcobly Notts, 1876, p 51 


‘ lluchii Siiigli r. MasIiooK All. (1871)15 W It, 57- ! Joy Govmd i UrMir-n 
(1887)7 w.E. 3>2 i j„,- Ki.ii.,, „ ,1,, 

W r,,I01 .,b«t Jo, N.ro,o, (uA, ii ni'i?",’,;® 

Iikiiplito fn Itim Cooioar r. Clioudei Cu’ito, (lf<77j 2 Caif. im -r^'ou,’ 
dim Tanick f- Radba BuHal., (1871) IS W It , 97. ' ' T • 


t\ Vdltceblioj, (18S41 S lji>m.t32i 


V' 1, J diaiiackiyyaj, 

Vidleehfioy, (isS4)8Bom , 

chasei penUenle lite nnr) a. 
executor, iuve been added^Ahniedbl.oy 


»* AbdutCiiuDio r (ISHO) 12 W. U , 430 ^ 

'* Jfeinigur r Broz, (lOtU) «5 IJiqn., 4 
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—Where a cnTnorate body «a« sued tliroiiyli its .■'gem, .'ind not 
.IS a coipor.Ttton, it «.ss held that the roiporaiion could not be afTccted by 
the res'jit of the suit, and that an application to m.''ke it a part> was properly 
rffu-ed ' The Secrtnr> of State is not a necessary party to a suit against a 
Mumcipalil)." 

(Jo 7 'c>>rit(n/ -(tovernmeiu is not a necessary party to a suit for a declaia- 
ticn that ll.c p'.aintilT is l.t.itn rail of a sil'agc "* In a suit to set aside a 
ic'cnue sale, the Sccrctar\ of State is not .1 necessary parts.* 

Where a Magistrate was sued instead of the Secretary of State, an amend- 
ment waj .allowed in special appeal ' 

/i':nt Htn.i'i fimtly —A loan was m.ade to the defendant out of joint family 
funds and a bond for the amount was gnen in the name of one of the members 
of the joint f.imilv /if/J, that the other members of the family were not necessary 
parties '■ 

-A person interested m one of three properties subject to a 
moitgage need not h» joined in a sim upon the mortgage instituted after that 
propertx was redeemed ’ If .a mortg.agce sues for foreclosure of part only 
of the mortgaged properl' he need not join persons interested only in the property 
not sued for.® persons claiming .irheiscl) (o the mortgagor and mortgagee are 
not proper panics to a sun to enforce . I mortga-ge neither is a first mortgagee 
a ncces'ary part,' to a suit to enforce .a second mortgage*'’ It is obligatory 
upon a mortgagee to bring b'fore ibe Court all persons interested in the equity of 
redemption ut whose interest he Ims notice, if he omits a party of whose interest 
he h.is no nonce, his electee does 001 iheiebv become mfruciuous.** 

AV/// ar/r/ - - to wheihcr.'n inier'em>r in a rent suit sliould be made a 
part) or not, the Litest decision 111 lteng.il is toiheelTect that he should not 
In an ejectment suit by .t l.mdlord ag.iinsi Ins tenant, the Court should not bring 
on in the re' on] the pet'ijn from whom the plamiilT holds the land or persons 
claiming to hold it fiuin a third pTly. or such third pirty If the plamtifT in 
.in ejectment suit m.akes out a legal title to the hand, he is entitled to maintain a 
suit against the person in actual juridic.al possession of such land for its recovery 
without making the person under whom the latter claims to hold a party to the 
suit * * 


' Nuhetii Cliiindec I’.iul r. hitplieiiaon, (1871) la W It , ail , Ameer baliib v 
\ eiik.it.ir.iiii.i, (lelfi; ib Mail , ilM> 

‘ Kii-Iuyy.i f. Belliiy Sluiuupil Couixil, (t8*li) 15 Mail , ‘292 

• Irapj f Ain fjalith. (IVJi) 10 Com , 010. 

‘ h il M ikonnd i' Jii judicuii, (IHSJ) 0 Culc , 277 s Udllti'licD L)aa f Smip'-oii, (1898) 
‘2a C.ili.., 833 ; L It , 2a 1. A lol, and 2 (J.dc W N , 513 . hut 2 u u suit tu 
cet aiidc a Kdla under the I'lililic. Ih-muid-^ Itct-o'cry Aut, he is — Uovmdi 
Cli.iudra i' Ilein.iuta Kumai 1, (19<>i) 31 Calc , lO'J i 8 Gale W 27 , Ca7 

‘ Xdkantlniii >’ Magistrate of bholipur, (1882) b Bom , 671 ; nud see JInnni 
KttS.iunrllun V. Ciu'ikf, (1»7») ‘2 All , 290 

• Ilan Vasuduv v. JIatiadu, (1890) 20 Uoiii , 43a 

’ Nazlc V Sihal ll'Mj) A tV. X, 156. 

• bheo Tiihal I’ fehcodm, (I90a)A W N,‘21l, 

• .loggeswnr V Bliuhim, (I9iJG)3J Cak , 4‘»a 3 Oak L. -f , 20a. 

*■' Sufjiraiii V. Barliaijideo, (lOO.)) I C-do L. J, 337 j Gurdeu r. Chandtikah, 
(1907) .5 Calc L J.,Cn 

" fiangaHisv Jogeiidra Xalli, (1907) 5 Cak L J , 3la 

** Ia>dai Ifothb V Kallv Dj«s lloj, (1882)8 Cak , 2J8 See aho, Choohe Lall 
f. Kokil SiDgli, (1873) 19 W. K , 1248 , 1 
16 W. U., J32 , Ooorii I'icHunno i* 
llalakar t>. Sristeenarain, (1874121 W 

llfilimi, ^(H74) 2'2 \V. R, 526, Katt.><*‘><-v % uii'.u v^iiuuuer, (ISrO) 23 

•» S.inkaran V. Anaiitlia Nnrajan.iyjwi, (1897) 20 Mad., 375. 

“ Kashi V. Kad.ishiv, (1807)21 Bom., 229. 



IIIK CODE OF CIVIL I'llOOBDUKE. 


[SCIILU. 1. 


m 


0//ic> Ciisfs,— On the death of the obligee of a money-bond, one heir cannot 
sue for his slnrc but a surviving partner can sue for a trade debt without 
mahin^; the representatives of a deceased paitner parties - One member of a 
Malabar tanvad cannot sue htrmz’au for maintenance or to set aside a deed bind- 
ing tbc property without making the other members parties and in a suit for 
icdemption all parties interested must be on the lecord,* and so in case of 
foreclosure or to enforce a vendor’s hen :® or to deteimine the rights of con- 
tending tnorigagees,® or for coninbuiion.’ 

I'lamtilT sued certain persons for money due on a contract entered into by 
A as defendants' ngcnl ; defendants denied the agency ; /leld, that the name of A 
could be added and the plaint amended so as to sue for alternative relief 
against the agent ® A legatee is entitled to sue an executor for a legacy 
bcciueatbed to him, and in such a suit the executor may apply for his own 
pcoicctioa that other legatees shall be made patties ® 

’V' ■ . - . - ossession 

Defend- 
had paid 

ilic rent, might be made a paity. Archibald, J , held that it was unnecessaiy to 
inahc her a party A sues his lessor for possession of land ; C intervenes, 

e suit '' A sued the 
B’s estate, and asked 

• claiming a portion of 

• Court j It was decided 

, en parties, each con- 

tending that he is the judgment-creditor, the judgment-debtor need not be made 
a parly,*® The plaintiH', an importer and seller of watches, sued to restrain 
the defendants from importing into or selling in Bombay or other parts of 

v.itri... rt,..!...- if « Mclies imported and 

of the plauiiiiT to add 
‘ le application should be 

■ • • . rom that of the inanj- 

faciurcr.** 


* Kiuiilluje V. Cliau'lvr, llSiW) 7 Alt , 313 ; l*ar>ota)n r. Mulu, (1SS7) 9 All., CS 

* OvMiul Vrn-iul r Oi.imt.ir. ltS$7) & Alt., 456; Miitni Ham iCar.-nn r. Tlam 

Chwu.U'i, tlsOi) ISC.ili , S(> S.'O PartutriKip, 0 XXXpO'f. 

* Moulm r,, Kri«hiMn, {lsx7) lOMa-t , 322 : M'min ili v. I’aWki, (ISS4)7 Mini , 42S 

* ih-vcho V. H.vlt.ri-.1ui.v. IH<*) ® b.>m . t2S : Ithvmiui r. Ism.vil, (JSS7) 1 1 Bom., 

425 ; It vlt irnm i. t* mgil^ni. tiyri) Bom . *257, [ihou’li a -.barer c.ui re-deem 
thv wliolo— M um Jtv-hi r. itainilumtr.*, {IS'M) ID Uimi . *24 J 

* Attoiufj-ticiioral v PittingUnirnc, U F,. I K<j , IgW 

* lliigbv* «■. IMlii Bulls, IDCate . 35 

’ H'U tliivuiv !• Btmdvi, (IJ-W; 12 .411 , 110 

* Bud Irro l>>v« r. llivir.-. Miller A Co . (ISS2I ^ Cvlc , 170. 

* Ihir-.lu'ttim r. Kali V>o\ indji. OS90| 2U itom , -tOl, 

*“ l/ivell r. ll»11tu-l, WcvWly Xotis 15-76. |v ->3. 

“ tUuhv Small I. Mi>h.»'k Ah. »'«71» 15 tV. F , .”2 : J>.\ CoMnd i- i’„.. 
urw-lul Mislia. ilx67)7 "'.U, tfr'; J«vv Kj-.5,rii r. Kt-heo 
W It.. 101 ;biit lVr«h*d r J«y X.vraiii. llvi,j, xr ‘ ILl** 

rxfrrrt-.! t.> 111 V.itu Coi>m»r r. d«in.l»r C.uuo. IlsTTj •> i«,i„ 

lUmTanuV r.F.xdt.-»BBUiKUvTl)15\V. jv. -240 ; 

*• .\btu«l r Kh>»H». IlMti) JO W K.,3Cy; ^ 1 ,. 1 - , 

r '•u >rHtu «v v«u, "t H"2| M v.l ..52 ; Alin>r\U*hox r Vull»..l i 
a-23. jv TAl ■ l.ul * moitc<cee Uriiop mil a '‘.V’ S Bom., 

t,.-,l« m « .mt agxm.i eiuut^r, 1. xf bltV/iYT'* * 

T \utt«xV.Wj.U'-'*41''r.x*wx..S2S. “udetl—Ahniexlblmy 

' • AUhd Ituuu.^ *•. 12 \V. It. 436, 

“ Ihmi^jrr r. l*rva, OO”!* 25 lV«n., 133. 
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Jcmt f-l.iintijT —In .1 snt{ on a jcint contnct a'l the parties must be ftHtlcd, 
whether the cUim v\as birrcil a^junst them or not, .ami if barred .as against some 
of the lonl plaintitls, the sii t must be dismissed but if wlien the plaint is 
presented a person is named .as one of the pi.ainitiTs and he does not repudiate 
the suit, he must be cf)n^ldereJ .as a party from the commencement of the litiga- 
tion * And the sa ne rule applies if .i necessary defendant has been added after 
time’ A and hi» three brothers fotmed a joint Hindu family. A with ihcir 
ronseni sued fur a j uni debt, and v\hen .an obict tun « as raised on the ground of 
no 1 jni 1 ler. it w as ton late to mak- the brothers co plaintiffs. The suit was dis- 
mt"ed ‘ la a suit for pie emp -on, il the cl iim is b.irred against either vendor or 
sendee, It must be dismissed ' 

III i/-/‘ «/ — If .a per-oa H a puty to the suit, but not .a party to an appeal 
from the de' isi m m u. he • in be ni tdc .a party .after the periOil for appcalin,* has 
c\[.)icd 0 

s !uc<l K and \ jointis for monea The first Court decreed the suit against 
N and dismissed it in regard to R \ .ippeilcd, but S did not. At the first he.ar- 
m..' ut ihe .ippe il R w ts in iilc .1 respondent, the period allowed to S to appeal 
having eapired I lie a|>|>eil.tie Coiiit <li<missed tlie suit .as .against N and gave 
a d.. rce i n-i U « >f lb»\ the Cuun w a> not competent to give S n decree 
a^iin-i U, the fjiiiaer not h i\ in,, anpetlril within the proper period.^ On ap- 
pc tl kj the H jh (.miri, ihe plaint tT in ide ic^pundenis i ertam persons who after 
the pa-’ing of the dc' ree h id uun based at execution silcs the rights .and interests 
of Ihe defendant in pjrtiyiii of the fimila c^tltc Ae/ii, that such persons not 
bei ig affected bs the decree had been unnecessarily made parties to the 
appe »l * 

riic power of an anpc]l.aie Court to make a person .a respondent under 
<1 \I I. r 20 Is not .affected bv Ihe Limitation Act ” 

\4signees must be added within the period prescribed by the 
law uf liiniiaiiiin, uihei wise the suit is barred ** 

C'lfi.iiation --Liniii.ation docs not apply where .a Corporation is sued in the 
name of the wrong officer “ The I'oona Cantonment Committee is a Corpora* 
non ' -t 

Application.— An .application m.ay be ev-patU to add parlies i'® but not, 
if It be to strike out or change the partiei on the record in the case of n 
pUmiilT, consent is necess.ary but the section does not require that the 

‘ Ilamscbuk t‘ r.ainUIl, (iHHi) (< Cnlc , kl.a 

’ Miiliiiu Molniii V. Uiiiigxi.d^'iii) 17 Cilc., HV*. 

• Ramdova! t- .Jui.menjoy, fl887) 1 1 CjIc . 7«n. 

• Kalnl.ix r Nitliu. flSsrii 7 Ik'iii . 217 Sew. however, Umn Riindau ?'. Ramji, 

tl U h It., in , 7 Calc , 'dl’ 

‘ If.abibull ill e .\cliaibrtr, (Ihs2> J All, M" See, ratmabhii r Piibliai Virji, 
(IW')7) 21 Rum , .'iSd. 

• M.nitkya n Haiud.i, (18S2) J1 C. L R , JIO, 9 Calc , n.>5 

' lUiijit biMg v Slico Pr.i’.iil, (I879> 2 All , 487. And see, Kri'hua f. Gosln, 
{iyb7j5C'iIc L, J., 471 

• lUdlui Kisheii v. Racldimnii, (I.SSO) 3 All . 118. 

• holiimv Klirthk Sing, (IS')1> 13 All , 73; Uiiiili!«>li«i »• Oanga Saran, (1892) 14 

All , 1 34 See rt!«o, Court of Watxls r Oaju Fershud, (1879) 2 Ail . 198. 
llar.ak Cliand f Doomtli SahVi 2-3 Calc. 4(I9 , fi>U m, Abdul Halinnn v. 

Amir All (1997) 34 Cab , 612 ,5 Calc L. .f , 480 ; 1 1 C.do W. N . 521. 

Maniii Kasauiidliin r, Ciookc, (1679) 2 All , 29G 
Caiitoiimeiil Cumniittic r Barjorji, (1899) 14 Ihriii , 28l> 

** Weekly Xotet, 187G, p 23. 

“ Tildedey o. Harper, (1876) .3 0 I)., 277. Peo howe'er, Ilorwell v, London 
Omnibus Co., (1877) 2 Hs. D , 303, 379, 382 3. 

” Umasundaii i, Ramji, (1881) 7 Calc., 212 ; 9 C L. R , 13, 
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consent of a person proposerl to be added as plaintiff should be gUen in writing. 
It IS sufficient if any solicitor consents on lits behalf' 

H'Aci //lay apply.—k. person not a parly may apply to be added ^ The rule 
does not contemplate .an .ipphcaiion bv the peison proposed to be added ^ 

A plaintiff applying under this section to join anoiher as co-plaintiff must 
have a cause of .action A company transferred all its property, estates, and 
effects with appurtenances, “including a moitgage with the benefit of all 
securities’’ to a new company. At the date of transfer, the old companv claimed 
a right of action for bre.acli of trust in respect of tins mortgage The new 
company sued ; htid, that the right of action did not pass to them •, and as they 
had no right of action, they could r.ot join the old company as co-plaintiffs * 

Consent —According to the English practice if a necessary party declines 
to join as a plaintiff he should be indemnified against costs and made .a 
defendant ® 

Name struck out, effect of. — All the evidence produced by the party 
whose name has been struck out, should he removed from the record.® If, 
when a name is struck oni, the Court has not jurisdiction to tiy the case, the 
plaint should be leturned to be presented to the proper Couit ' 

Name added, effect of. — In a suit to recover property from plaintiffs’ 
vendor, who did not substantially contest the claim, a person claiming the 
property was made a defendant Held, the plaintiffs having proved their title 
against the original defendant, it was for the added defendant to prove his 
possession * Where a person vs added, evidence alieady on the record cannot 
be used against him without his consent ** 


lull, viiiici uiiuei sec 104 ui uiuiei .m.iii aim me uuiei iimsi ue attacKecl, in 
appeal from the final decree,'® and then only if the order has affected the decision 
on the merits or the jurisdiction of the Court '* If no objection is raised in the 
original or first appellate Court, the order cannot be made the subject of a special 

‘ Cox V. James, (1881) 19 0 D , 53. 


* Atbiappa f Avanna, (IS.85) 8 Mod . 30Q ; Oriental Bink t' Charnol. flS8C) P 
Calc , OJJj Uobbaba t> Koorjehan, (1886) 13 Cole., 90 


• Mobindrolilioosttn 



1' Shosheebbii* 


■an, (18S0) scale., 882 


70, p 215, Dwaika 
T Cnomar v. Gocool 
(1892) 15 Mad , 54; 


• Cullen V. Knowles, (| 89 S) 2 Q, B , 380 . 

• Buclia Siiigli f. JInsliook Ali, (IS7I) 15 W. R , 5 

• SbridKar «. Cbiin.v, (1873) tO Coro II, a, 17. 

' Bilma Ivnndii r 


■ Bvlma Kumhi r. Adikomlj, (IbSft) 7 C. L R , SCO, following Ju'-irodanniid „ 
l amul. nSfiSJlOW. R . .72 bee 1, owner; R.am Tarnck v. Sia Bn lah! 
(1871) 15 \\ , It. , *)» ; Blijrob Nath r Mohesli Chnnder, ( |S70) 1.7 W R 108 


' tVutsnu A. Co r. llnrgobind, (1874) 22 W R., 35 
' Iteckfttf Atlwood, (J88I) 18C. I), 5« 

' Kannant- M.«ri l.sl, (1879) 2 Aik, OdI ; AbiruniiKa 


. Koimuuniiissa, (ISSC) 


n C.\le , ton 
krtk-hmiiiv r. P.ram.isiva, (1889) 12 Mac! , 489. 
t;i>Mlee 8 ,i„„ PremUU. (18H1) 7 Cilc . 113. 
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.nppcal nnd pnssibly if the order IS not objected to, .n first, it cannot be con» 
tfSted in regular .appeaP In .a suit for rent the defendant allegtnj' that a 
person not a party had a joint interest «iili the p'.aintifT, got his name put upon 
the record against the uish of the ptamlilT htUt, m special appeal, that if added 
at all, It should be as <iefcn«lant * Where an order adding a defendant uas not 
appealed against, and no objection was taken thereto in the memoiandiim of 
.appeal from the decree m the smt in which it was passed, an oral objection taken 
in appeal to such order was dirallowcd * 

Af'f'fU.ite Ccurt —The Court in second appeal is competent to bring on the 
record persons nholiad been originativ joined in the suit, but were not joined in 
the lower appellate CourP An appclUte Court has power to add as parties to 
the appeal persons who were not parties to the original suit, and in a case deal- 
ing null a public trust an appellate Court h.as inherent power to add such new 
parties as may be ncces-ar> for the protection of the public interests ® 

^ ^ 11. The Court m.ay give the conduct of 

■ the suit to suc)t person as it deems proper. 

.\ct .\IV of iSSj, sect 32 ; K S O, 16, r 39 
This rule applies to H C .and I'rov S C C. 

As to the English practice— See Ann I'rar- 11908', i,pp. l8S, 189 notes to 
O ift, r 39 

12. (l) Wlioro there nro more plaintiffs than one, any 
\iii«.iianrc of OIK i.f more of tliem may be authorized 

...x’.rai'i.iuiititr.oi d. b}' any other of them to appear, pleader 

findaiififorotii.is otlicr ill Qiiy proceeding) 

and in like manner, where there arc more defendants than 
one, any one or more of them may be authorized by any 
other of them to appear, plead or act for such other in any 
proceeding. 

(•J) Tiie authoi'Ity sliall be in writing signed by the 
part}’ giving it and sliall ho filed in Court. 

Act \IV of 1882, Seer 35 This luleapphes to H C and I'rov S C C 
A derree-holder fur hiii»S'1f .and .as .agent for lus nephews applied fur execu- 
tion of .a decr>>e passed in favour of ihe a ipl'cini .tnd the father of the nephews 
The appluaiion was rejected on the gtouijd»—(i). that .ilth lugh applu ant pro- 
duced a inukhl'irittima anihon-ing him to execute the decree, it was special and 
on a stamp of 8 annas, ami nm .a gei.er.il power under s 17, cl I, Act VIII, 
1S59 , and ''2) that the mukht-n wa^ not produced with the application It 
wa> held that under this section no geneial powers-of-attorney were necessary , 
and, as titc mukhtarnann was filed before ihe Judge had parsed his order, the 
applicaiion should have been granted ^ 

' Ilaklial Mundul i' I’rutap Chunder, (IMilf) 12 \V. Tl , 42.? , Beei (JIninder 

Hoy V rumee/ixjJcLij, (J86‘f) 12 iV R S7 , I.»U Jlcihoiiuil v I’eer Niuur, 
(1872) 18 W H,112 

> KewalSUioou l«-ur Djul. (1809) 12 \V R , .%I4 
’ Googlee S.ilioo i> I’leml.ill Sahoo, (1881) 7 Calc , 148 
* Daiisi Lai v Raniji Lai, (189S) 21) All., 870 
‘ Pj\a Sf.iiathil r Ko> amcl Aniina. (1806) 19 Uad . lol. 

® (ijananinda Asram e. Kriatu Chandra. (1004) 8 Calc W N , 404. 

' Ambaram i. Himatsing, (1884) 2 Boin 11 C , 102 
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Bys 40, Act XX of 1865, any suitor may appear, plead and act in any suit, 
appeal or other proceeding on behalf of any co-suitor ; but he cannot recover 
any fee or reward 

13. AH objections on the ground of non-joinder or 
niisjoxnder of pArties shall be taken at 
j-SV^ormiVindTr” earllcst po.s5ible opportunity and in 

all cases where issues are settled, at or 
before such settlement, vmless the ground of objection has 
f-ub'>eqvxently arisen, and any such objection ixot so taken 
shall be deemed to have been waived. 

Act XIV of 1882, Sect, 34. Tins rule applies to H, C and Prov. S C C. 

Issuti fire settled etc words are substituted for “befoie the first 
hearing" 

Appeal. — A Hindu widow sued for parlition, pending the suit adopted a 
son, but still carried on the litigation in her own name It was held that it 
should be assumed as a matter of law that she litigated as his guardian, and the 
suit should not be dismissed because the son was not a p.irty^ and where one 
member of ajomt Hindu family suedfor f,imily property, and it was contended 
in the Court of first appe4 that he could not sue .alone, the contention was 
considered too l.nte * Plaintiff* were the widow ami .alleged adopted son of 
defendant's uncle and they sued on iiilc. The fir^t .appc1],aic Court considering 
that the interests of the plaintiffs were anugonistic, ihsmissed the suit for 
misjoinder ! hetd^ the ohjeciion had been taken too hate ® In a suit to enforce a 
right of pre-emption the vendor w.»8 not made a party 5 held, this objection could 
not be raised in special appeal.* So, when inamieuancc w.as decreed to a mother 
and her two children jointly, an objection in special appeal that there 'vcie three 
causes of action and scpar.ite sums should have been adjudged, was rejected * 

Subaequently Arisen.— Tins role does not prevent a defendant from 
objecting to the want of a proper p-arty after settlement of issues, if the objec- 
tion did not exist at that time * 

Prnctice —If a ouesiion concernini; parties is raised at or before first hear, 
jng, It probably should be ined quickly* and if the Judge finds that the objection 
is v.alid, he should act under O 1, r. 10 and not dismiss the suit ^ 


• lUninii D.ia V. Winnia fioondri, {18>1) 3 Mo<». I A., 229;llaii Paimu 

lthuUaiKsw(iri,(1857)L R.,I51.A,in55 lGC.ilc .,411 

• rarnma«ivft r. Krislnut. (IS91) 14 Um1 , 49S. .Sic nl-o, Ooma hmitlan i Ttamu 

(l88t)7Gilc.,24>, (189I)»C L. U,I3. ’ 

• yalir«i« r. I'unlrnim, (tS92) 1C IJi»in , 119, 

• lliralnlr U»iiija«, (J8S4) C All., 67. 

• Tul.hj r. Coj.,.! Jlai, (IS^) 0 All , 6.32. 

• (1S91)5 Bom., C 119 . 

' UirbartK e. Ituiclicr. CJL.T.,8C7. 

"f Itowrii ,7., Ill Van (Ithler r. .S mi it \ .Cf< k ( 


It. (1870) 4t C. I) 
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onpEU II. 

Ft'ttmf ot Sttif 

1. Kvorv '■uit f*u* be fratned .so 

ji'i to afbud <;ioii}ids for fiiiiil decision 
>r«nie'ifs„i nj»'>n tlu* siibjoets 111 dispute and to pre- 

vent furtlier litijiation cuiieeinini' tliciii. 

Act .\I\’ of ifSi. Sect 42 

Tilts rule .ipplici (•> H C. 

'•Su'iiC'-ts in <iisp.iie metus the jur.nl rcliiion tiftwcen the p.nrues for tlie 
deicrniin.ttion of ih* «.uit i» ‘ 

2 tl) K\eiy suit .sli. ill inclutle the wliole of the claim 
winch the pl.unldf is entitled to innhe 
HiMlii'.hin"’ ' rc'spect of the cause of action ; but a 

* plnintiir may rchmpuslj any portion of 

his claim in ordei to biinjr tin* Mijt within the jurisdiction 
of any Cnin t 

(2) Whore a pl.untiflT omits to sue in respect of, or 
iMiN-nu*iinuiit of intentionally reli<|ui.shes, any portion of 

pirtofchiin liis claim, hc .shall not afterwards sue in 

respect of the poition .so omitted or loiinquished. 

(3) A Jl(3^^nn entitled to more than one relief in respect 

of the same oau.so of action may sue for 
of ."uch reliefs , but if he omits, 
e-veept with the leave of the Court, to 
sue for all sucli reliefs, he slmll not aftei .vnrds sue for any 
relief so omitted 

E.vplrinat/on — For the purposes of this rule an obli^M- 
tion and a collateral security for its poiformance and 
.successive claims arising under the same obligation shall be 
deemed respectively to constitute but one cause of action 

Jllnsiration 

A lots a houbc tu B .it a 3 eaiJy i^ot «*f Its 1,200 Tiie lent for 
tlio whole of the j-imi'j |M05, l!)0h .uid 1*H)7 is due ami unpaid A 
sues B in lOOS only l>n the lent ihu' loi l‘K)U A shall not nttonvaids 
Pile B foi the lent due foi 1905 01 1907 

Act .XIV of 1882 , sect 43 This lule applies to H. C. .and Prov S C C 

' ninusimii' Vj tliiiiath-i, (IWIJ 20 Mail , 7 Ga 
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' By s 40, Act XX of 1865, arjy suUor may appear, plead and act "m any suit, 
appeal or other proceeding on behalf of any C0'so5tor j but he cannot recover 
any fee or reward. 


13. A.11 objections on the ground of non-joinder or 

niisjoinder of parties shall be taken at 
ioS£nr„“i«,d"”"' possible oppovtonity and in 

all cases where issues are settled, at or 
before such settlement, unless the ground of objection has 
siib.sequently arisen, and any such objection not so taken 
sliall be deemed to have been waived. 


Act XIV of j88a, Sect 34 This rule applies to H. C and Prov S. C C. 

Issues nre stilled f/r.— These tvords are substituted for “before the first 
hearing.'’ 

Appeal. ^A Hindu widow sued for p-artition, pending the suit adopted a 
son, hut still carried on the litigation in her own name It was held that it 
should be assumed as a matter of law that she litigated as bis guardian, and the 
suit should not be dismissed because the son was not a part>' and where one 
member of a joint Hindu family sued for f<mtly property, and it was contended 
in the Court of first appe 4 that he could not sue alone, the contention was 
considered too late* Plainieffs were the widow and alleged adopted son of 
defendant’s uncle and they sued on title The first appellate Court considering 
that the interests of the plaintiffs were anwgonistic, dismissed the suit for 
misjoinder : held^ the objection bad been taken too late ® In a suit to enforce a 
right of pre-emption the vendor was not made a party ; held, this objection could 
not be raised in special appeal* So, when maintenance was decreed to a mother 
and her two children jointly, .an objection m special appeal that theie 'veie three 
causes of action and separate sums should have been adjudged, was rejected ^ 

Subsequently arisen.— This rule does not prevent a defendant from 
objecting to the want of a proper party after settlement of issues, if the objec- 
tion did not exist at that time.* 

Practice —If a ejuesuon concermoi; parties ts raised at or before first hear- 
ing, It probably should be lited quickly* and if the Judge finds ihat the objection 
IS rahd, he should act undrr O I, r. 10 and not dismiss the suit ® 


Dhunii Da'll* Simms Soondn, <1841) 3 .Moo I. A., 220; Han S.iran f 
Dliulmiicswnn, (IS’iT) L R , 15 1. A., 103 ; IG C.dc , 40. 
ruraiimiivft f. Kniliti.v. (1831) 14 Wad . 498. fwc nlio, Ooma Sundari r. Ttamn 
(!8SI)7Cak..24J. 11881) oa L. U , 13 ^ ’ 

Fakirnimr. Itudrapn, (1892) ICVom, 119. 

Hirain) r. llniujas, (Isst) 0 All , 67. 

T\iWm »•, Coiml Thu, (iSsW) 0 AU , Ot* 
tlSSl) 5 !!.«», Ci»3 
lticlmril«f. jtuutur. C2 L. T., 867. 

S.;j^r.matV»ot ItoHti. . 1 .. mVanC.hlpr I*. Sw.ilj Friuij, (if,ro) 44 c. I» 
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OIIPEU II. 

Fnime of Staf 

1. Evorv ‘■uit sh.»ll a'< f.ir Jis (nM3tic iIjIo f>e framed so 
as (o aflojil jjioinnis for (Imil dceision 
irt«ni(!-' •'lilt. ujvm tlu* si\Ujoct> in »U*'iH\te and to pre- 

vent furtlier litiumtiem coneei iiinj; tlioin 

Act .\ 1 \' of if8i, Sect 4: 

This oile applies to H C. 

“Subjects in dispsite inetns the lur.tl rcUtion hetucen the panics for tlie 
tleicrminalion of \\lr<l»ih» viju i> brow^lii * 

2 (1) Every suit all. ill inclinie tlie ndiole of the cl.nin 

winch the pl.untiif is ciitttlud to inalco 
«iM>li''fhim" ill roapect of the c.iusc of action; but a 

plaiiitiir may iclim|in'‘lj any portion of 
his claim In order to biiiijc the suit nitliin the jurisdiction 
of any Court 

(3^ Where a plaiiitifl* omits to sne in respect of, or 
lMinqiii*hnuiit of intentionally lolitjuishes, any portion of 
part oftivttij liis claim, he .shall not afterwards sue in 

respect of the pouion .so omitted or iclinqiiished. 

(.3) A person entitled to moie limn one lelief in respect 
of the same oau.so of action may sue for 
<.ii[*oflcv<'’idruhlu^ of such reliefs , but if he omits, 

except with the leave of the Court, to 
sue for all sucli reliefs, lie shall not aftoi wards sue for any 
relief .so omitted 

E.vidanntlon — For the purpo^ies of this rule au obliga- 
tion and a collateral security for its fiorformance and 
successive claims aribinjj under the same obligation shall be 
deemed respectively to constitute but one cau.se of action, 

Illustration 

A lets a lioiiso to 13 at a ycaily I'-ot of Rs 1,200 The lent for 
the whole of the }»uis l')05, IJlOh an«l 1907 is clue anil unpaiil A 
sues B lu lllOH ou\y Im the lent due tm lliOG A fcli.dl not atterw.^ids 
.sue B fell the lent due foi lOO.j ui 1007 

Act XIV of 1882, sect 43 This rule applies to H. C and Prov S C. C 


* R.»ma.(aini !• Vj tlinialh.-i. (ifHll) 26 Mini.. 7CI 
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Cause of action. —see note to s 20, p. 141, 

Principle and application of this rule.— The principle on which this 
rule is founded, IS that where the cause of action 15 the s.ime, and the phintiff 
has had an opportunity in the former suit of recovering what he seeks to recoier 
in the second, the former recovery is a bar to the later action.' 

This pro\ision contemplates a separate suit in respect of each distinct cause 
of action, the rule, however, being subject to certain modifications as set out 
in O II, rr. 3-5 « 


It does not apply 10 cases where the 
to bring a fresh suit* but where 
a condition (e. g. as to payment of 

rule will bar a fresh suit in respect of any portion of the claim which he may 
h.ave omitted to include in his previous suit.® 

The rule applies to suits by minors, in which their guardians have 
relinquished part of their chaims.® 

Award— IK applies to a person appljing to have an award filed in Court 
.and asking leave 10 abandon part of his cl.iim.' 

Sel-off, —TYit rule applies equ.any to a chaim for set-off ® 

Ptevious suJt.—'XhtTt must have been a regohir suit; the rejection of an 
application to sue tn /anna pau/tris does not bar a fresh suit.® 

Exeaition-procecdinqs — This rule does not .apply to proceedings in execution 
of decree.'® 


Leave of the Court.— The lease maybe obtained when the case is called 
on for first hearing." 

The pleadings must be compared —A second suit by the same plain- 
tiff will not be birred unless the same cause of action be found within the four 

* Nc1«oii u, Couch, ir» C D (N, S ) 99 ; and sco Hanuman u Haiium.in 

(1890) L R . 18 I A . m ; |9 Calc . 123. unless i„ thr first action plamtiffTwi 
no opporliinitv of e.ati‘.fsing Ills claim — iSriuisdcn v Huninhrev flSStl li n 
1; 1)., U8 ! Serrao r N'oel, (I88») IS Q It 1) , 549, p 55i;. ' > •* W 

• K'fiiit !• ftfiro I’lrjJbafl, (I 89 iiy 23 ClvJf , 82 }, p 82 J 

• Slotli-ior Sli'luni i. KiKiminkim«..(lS6fi)5 W R., 182 This lule niiiihcs to 

MiitH uiidir the N. W. P. Rent Act— Madho c Murh. (ISsS) 5 All., 400 and 
to suits iindor Act X nf 1859— Purbhoo r. Raini<-inw un, flSCOl 1 All H c 
I'l; Run Sioiidirc. Kmhno. (1872) 17 W. I! , 380 ; N.uain Kumari v’ 
Itiiilliu, (1.8S(0 l2Calc , 60; and to auua uiidci the Dcrcan AttnculturiRti 
R.lie(Att-I!hauU.ilsjir Han. (188.1) 7 Dc.ni , 377. ^ cuuunsts 

* Viiikainr. R.inga. (1887) iOMad, ICO; Mukh.uid f Blukari. (1833) 7 All , 

* llnic Nath P IS c Sjed Hos'wiin AIl (1905) 111 Calc. W. N , 8 

• f.oi.d Rao f. Nara«iiij:n, (1899) a* Mad , 309. 

Pridi CUiiu'It r Brojoiialh, (1871)20 W. It , 56. 

* Nawliit I’cvtiuck r .Mohesh Narajanlal. (190>) ,32 tJalc , (154 ; 1 Calc L. J 354 

• ^^111^^^11^*99) 21 All. 3.19; hut oec, Vnjeram r. Purdiot 
'* I’nlonji . Al«lo<il I’.ahtmsn, (|H8|).5 r-«m , 4C3. 
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comfrs of the phint in the first suit .'iml if the question is that the second 
claim should Ime b*en imlutleA in the first, <he pleadings and ludRment of the 
first case can be referred to* A sued B for a declaration of Ins title to certain 
p'opertN of which he abeejed hunself to be in poises»Mn The suit was dis- 
missed on thtf ground that he was not m possession at the time of filing the 
suit A subsequent suit for pos'fssion was held not to be barred ® 

Tins rule gO'crns oplp the second suit .and not the first-* If it has been 
bcld in the fir^t <uit that the plaint discloses no cause of action, the second suit 
will not be barred * 

A peison h.avmg been hilled in a railwav accident, his widow took out 
leiters-of administrat'on to his esl.aie She then sued the Railway Company 
und*r Lord Camphcll’s Act (see the cfirrespondmg Indian Act. XIII of 1855) 
for damages anil go: a de'-ree bv consent She afierwaids sued the Railway 
Compans foi damage suff'reibvthepeisonilesiateandeficctsofthedeceased- 
//<•/./ that the former siiu was no bar to maintauiinj; the second one* The 
plaint)(T while drnmg his cab came into collision u'lih a van of the defendant's 
through fh^ negligence of the d'^fendani ■» sonant, wbeieby be sustained bodily 
tniura and his rib was damaged Me then sued ibc defendant in the County 
Court for damage done to the cab The defendant paid the sum claimed into 
Court, and the action was discontinued The plamtifT again sued the defendant 
in the Queen's Bench Uni»ioi> foi the boddv iniury sustained by him //c/o', tliat 
the second suit was not barred ' 

The true test of the aophtation of this provision is whether there has been 
a splitting of the cauie of .action.* and it h.as been siid that one test in deciding 
whether the cause of acti-m m two suns is the s.anic is to see whether the same 
suit would support both 

The follow mg ileciMons under the former I’rocediire Codes will serve as 
evamplcs for the determination of this question in c.ascs under this rule — 

C/m'/it htld to bi in rttfieil of the i<tme <<une of fc/rt?« —The following suits 
were held to be barred by this proaision - 

.\fisif‘/'r')fnitioH-Vte%h suit for further property misappropriated, claim 
omitted m first suit through ignorance *•' A second suit against the Kutta of 
a joint Hindu family, and ag.»mst a gencr.tl Agent** for alleged mis- 
appropriation 

Afnnt^n.ifue Where a tlmdii widow suing for maintenance obtained a 
decr ee drrla '-i iu* h er enti tled to in.ai>iienan< e .it t snecifietl rat'*, a second suit by 
' Tiliiiiiti N itli ' htiiliS'iib. (Issi) X ChIl , KI5) , follnweil in, Koinol-i Kiiiiiuiv 
r Lulvv X.iili (IKSilSI'ik Sif , iind in Noiioo Singh «' Anaiiil Siiigh, {18S6) 
liCal. 201 

. T . -IW«>...W. I L It , IS 1 A. ll>3 

'• ,'ak .S|9 Ram Sew ik r. Kakched, 

" fw. (Iftbi) li Aft , 512 , Am’lui r 

mi r Cdtig-iraiii, (1870) 1 All . 252 . 
and IloU'-tuuii v Maiijaii »)f Sligo, 

' C'fioi Sing I' li.iliadooi Singh, (ISOfi) I Agra, 55 . Soomler i’ Khilluo Mull, 
(IS7 ) 2 All II C , 90 

‘ Ram .Sooiictur 1' Kndino Cliuinki, (IS72) 17 W R , 

‘ Leggott r (treat Xorthern Railway Co , (>870) I Q R D , .’09 
’ BriiiiscJeii r lluraiihiey. <IH84) 14 Q B I> . 14! 

" fiohb Siiiyh r Rao Kuriin Singh, (1873) lU B L R , I P C 
* liiilii'dtii f HumplKTV, |I8S4) 14 Q B I). nt |> 149 

Bu/loor Rulicein v Slivtm'ooni'isa, (18(>6) 11 SIo«> I A , 55l , Uduya Teiar v 
KiUhiiih Natclniai {1801 1 2 Mad , II C , 131 , but if there ba fr.uicl the second 
suit will not lie bji rid — Liclnnaii Sing t Samval Singli (1S7C) 1 All , 543 
‘ ‘ PLadlii Kishorco r Rant Cooinar, {1800) 3 B. L R , A. C.) 205 , 12 W. R , 79. 

“ Moiiohur Djs r Seefal Pro«ad, (I875)23 \V R., 418 
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her to have the ntalntetiance cfrarged on the family property was held to be 
barred, 1 

Immoveable pioperty.—fw%l suit for land and trees, second suit for value 
of the fruit of the trees, barred - 

After dismissal of plaintiff's suit for possession of a piece of land and for 
damages on the ground that no dispossession had taken place, phiinliff obtained 
a decree in another suit for possession and mesne proiiis of this piece of land, 
tog-eiher with other lands A third suit by him for damaaes winch was the 
subject-matter of the first suit was held not barred * 

First suit for possession of land, second suit for declaiation of title to palm- 
trees on that land, barred.* 

Partihon — The first suit was for partition of ceitaln debts due to the joint 
famil}', the p’ainiilT alleging that all ihe rest of the joint family property had 
been divided ; the suit was compromised and withdiawn The same plaintiff 
again sued for partition of certain lands which had been left joint on the first 
partition Hehiy that the suit was barred ® 

Specific xferenee — First suit for specific performance of a contract to sell 
land decreed against vendor and subsequent purchaser ivith notice, second suit 
for damages against vendor for breach of contract baited,® 

In a still by purchasers asamst vendors for specific perfoimance of their 
agreement, it appeared that both parties had previously sued, praying relief 
only as regards possession of the property sold or conipensaiion for us distiir- 
bante, the purchasers in their cross-suit omitting to seek the relief now claimed. 
Hehi'w. was haired.^ 

— Sec p 443 ////m ; a mortgagee holding two mortgages on the 
same propertj cannot sue for the sum due on the latter bv sale of the properly 
comprised in the e.vrlier mortgage,® nor can he maintain a suit on liis later 
mortgage after ho has got a decree on his e.irlicr mfirtgage without mention of 
the later and brought the mortgaged property to sale ® 

A suit to redeem on the ground of the mortgagee being o\er*paid will bar 
a subsequent suit fur the over-payment In April i£79, 11 gave a usufructuary 
mortgage to A for four years certain and after until redemption, A never got 
possession, and in 1882 he insiiiuted a suit for interest unpaid Subsequently, 
he sued for other interest and the principal sum it was held lliat the non- 
delivery of possession was the cause of action m both cases, and the second 
suit would not he’* When a mortgagee had brought the mortgaged property 
to sale in execution of a money decree against his mortgagor .and such sale w.as 
set aside ; held, that he w.as not debarred from bringing a suit for sale on Ins 
mortgage’" \x\ Covmd IIin Pmaihramp^ there was an agreement to pay 
a debt partly in cash and to secure the bal.ance by moitgage or in default lo 

' r.nngJiutii.a v. Vnli.il, iy\ a, (I8SS) II Mad , 127 ; and see, Riimard,^im r Phauniuga. 

(IS'<2) 5 Mail , 47 ; f-.iininolbv r. Itnngatliammnl. (ISRD) 12 JJiul., 2S.". 

• iKbi l)i.vl r AjiibSingb, (lS81)3All,5n. 

’ Mahnberr Singh 1 . Ham llltajjan, (ISS*)) IC C<le , 64') 

‘ Mnksnd Ah v Narmc Dye, (ISOI) 20 Calc . C22 ; *eo llQiiga^anii n Kndirin 

(IS‘19124 Ma>l.,2'.0 
•Ukha. Dagi, (lsS6)71Joni„ ISi 

• ShihKristoi Alulool, (1371) 15 IV. It , -lOS 

’ Itniig^yja 1 . XAiij’ippv Itao. (1000) L T5..2-4I A , 221 

• KrOinvr.iiii f HflnfI.bn-!,{lf»OC) Wilkim , 1.10. 7 Rom , I,. 1! , 81 1 ; r / Snuopal 

r I’tiihi l’.il. (10OJ( 21 All 4>0. Q<^re, j-er I\ C nt p 4a<). ‘ 

' Kami Kri-tiiii r Aimngara, (1007) 30 5.V5 

llvt.ip r Tnii.,.iig..uiU, (ISCO) B Rom., 11. C . 07 
*' niVimitiill^ Imam Ah, (IHOO) 12 All . 203 
’* Ilhnlt Xiiii f Miih.ammad (IP0|) 2B .Ml . 221. 

“ f...vii.il llarir l‘*rrt*l.ram. (l»lfi|) 2*. B-wi , Ifil . 
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execute .t njortj^^e fi>r llic whole atnou it The defenilant failed lo pay part in 
rash and the pli’iuiiT sued and oh aiacJ a decree for that part He subsequently 
hronttht a suit for the t,’«‘tnK of a fnorii;.ige for the l .il mce /AAf, tint the 
stcoid suit ms barred This senion docs not prei lude a niortiiaftee from 
o'ltainin,: relief under s 90 of the Transfer of I’lopcrtv Act, 1882, alihough a 
a claim to sucli relief has not been included in Ins suit * 

AV«/ Sec ■' Arrears of rent,’ p 449, r«/>(r 

/u/zcic/r/r/ii'c -Where certain iius'ccs had f.iileil to ash for an acroiint 
in a suit brought b\ tbcni the Advocate <»eneril rcpiesent'ng the same interest 
«as held barred from bringing a subscijaent suit f«»r an account * 

Cc’/i/r.r,/— \ suit for llic price jf {.ouds ‘old and deliv cred bars a subse- 
cpient sun for non- Kcep'ance of other goods iindci the same contract of sale ‘ 
1 Its! suit fur dam igc‘ for cvrongfol di«nii«sal decreed, second suit for wages for 
,1 peiiod subsequent to dismissal held to be baired * 

CW/r'c/.r/rctMCi/r —1 Jarred by c\pl mat ion, see, diniMiii v I\ I'/i Padinxlh.^ 

Xol th. c,f»« i.nht cf .1, \ Mabomtd.ifi widow sold a portion of her 
d-teasecl hu'haiui s proptily to A, .ind afterwards sold .anothei portion to J> 

I he belts c>f vbe liusbcrwi sued the widow and U to set aside the alienation to the 
iaitcr, uod (he\ subse()ucntl\ sued the widow and A tu ‘ei ,iMde the aheiiation 
to hirn /A/./, il at the second suit w.i$ not bailed '* A sued IJ for possession 
<if his share rl properi) bought with joint funds in the name of X His heir 
■afterwards 'ued ll lur po'sesaum of Ins share in other prupeiij bought with )uint 
funds 111 the n.ame of V /A 4 /, that ihc ‘eond suit was not haired ^ A, by 
will, left part of her immove dde picpeiij lo ll and p.iit to C and directed her 
moveable proper, y to be ci|ually divided between then' Aftei A’s death, C 
tried to get liis name registered for l(x portion of the immoveable property 
IJ then sued C far possession, and for a declaration of U’s 1 ight to legistraiion 
it .ifierw irds sued L for a half share of the moveable properly /fr/tf, that the 
second suit w.is not barred ” 

■l/irr/j'n^t' — bee p 448, /////cl .A mortgagee obtained ft decree against his 
mortgagor fur sale of the mortgaged properties At the date of the institution 
of the suit, some of those properties h.id been t<iken up by Government for public 
purposes .and the sale proceeds deposited in the Collector's Court to the credit of 
the mortgagor \ subsequei t suit >iy the mortgagee .igamsi attaching creditors of 
the mortgagor to have It declrrc.l that his niorigage covered the money in the 
hands of the Collector, held, not baned • The puicli iser of the equity of redemp- 
tion of a share of cen iin mortgaged propei ly »ued the mortg.ngee in possession 
fur the recovery of his share by redeeming the whole, .'iiid obtained ft decree under 
which he got possession of his shaie He afterwards purchased the mortga,jor's 
interest in the remainder of the moitgaged ptoperty and sued the mortgagee 
for possession thereof Ihld, ili.it the suit was not bjired 


' M.-is-ilicti Ziiiiivn Kiiin >■ Iiiivetullib (IS'U) 14 All, 118 . HaniuUiddin t 
Kedai Xalli, ( inUS) All , rtO 
- Advocate OciKiai ot lJi,mbii\ v Tuiijalm (|sOt) IS Itoin ."il 
’ l)ww' viv brvji V JceUnwll 'trceiUvaico Lilt. {tW'*2) 111 Calc . 3”i bee, Pieoiiath 
i Bisliniih (I'tiiT) i'f All . JUj A W X 41 
‘ bitnpiun V Cltghoirt {IW5*0 0 C L U , 91 » 

' Cimiuni n Itani I’al.iiatli (lS7aj2All 5>JS 
0 Jehan i Saiwak, (180l>) 1 Agia, F 1} 109 

’ Kamliiiiij i’ Mothyoi Moliun, (1874) 40 W R, 4oU , tut a Rimilji deci ‘1011 
etc Rmyatullali f Na-n, I ISSl) 0 All , lilO, wIicto llio plaintiU who claimed 
two houses uiidci till) •'amc title had been tlispovscsscd of them nt diflorerit 
timea by the clelundunt’s auccstoi 

• I’Ulapur Raja v .Suitj.i Ran (|8So) 8 ilad , a2il ; L R,, 12 I. A , llC. 

“ Kri-t(xliaf Ranikant. {l8SI)eCalc,. 142. 

‘ Itiiihaniiajaki 1 . KiiRlina, (1889) 9 Had., 9*2 
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A Sint on a second mortgage is no bar to a suit on the first. ^ The breach 
ofa covenant in a mortgage bond to p.ay interest each year, which covenant is 
not confined to the fiKed period of the mortgage and is distinct and independent 
of the cbiin of the mortgagee to rccoier the principal sum, and the performance 
of which IS secured in a different mannei, gives rise to a distinct cause of action, 
which cm be sued upon without suing for the principal, and a decree obtained 
on such bond for overdue mteiest does not bir a subsequent suit to recover 
the principal and interest by sale of the mortgaged propeity.^ 

A got a money decree on a mortgage bond against lus mortgagor, and then 
sued a puichaser of part to enforce his lien He afterwards brought a second 
suit against the purchaser of the remainder It was held that he might have 
sued, but was not bound to sue, both purchasers m one suit :* and as to the 
propriety of suing all such persons jointly See * A suit on a mortgage bond against 
the mortgagors does not bar a subsequent suit to enforce the mortgage-lien 
against the mortgagor and subsequent mortgagees who denied the plaintiff's 
right to priority over them * 

Jhavf —A Mahomedan widow first sued for her dower. She then sued the 
same defendant for a declaration of a life-inlerest m the estate of her deceased 
husband and for possession : /leM, lh.it the second suit was not birred “ 

I'artnei shp — Certain partners who had been defend.int8 in a certain part- 
nership suit sued on the allegation (hat (he partnership account had been 
adjusted by an amin in the previous suit They therefore prayed for the amount 
due to them under the amin's adjustment heUt^ that the suit was not barred 
Viv tthou p. 447 tnfra. The plaintiff in execution of a decree pur- 
chased the properly of his judgment-debtors and got a sale certificate. He next 
instituted two suits, one after another for possession of parts of properties pur- 
chased by him and obtained decrees, basing his claim on the sale certificate. 
The remainder of the Linds being held by the heirs of the judgment-debtors 
jointly with others, he instituted a suit for partition, basing his claim upon the 
sale-certificate Held that the suit w.is not barred ® 

When the plaintiff sued the drfefld.int to comnel him to execute a deed of 
sale and the Court executed a deed of sale in plaintiff's favour and the plaintiff 
sued on ihis deed of sale, (he suit was held not to be barred ^ A suit fior 
possession of joint property, a portion of the property being omitted from the 
claim, does not bar a suit for partition of the joint estate, including the portion, 
previously omitted 

TttU — When a Judge has before him a case consisting of two rnrts, a 
question of iitle and an incidental question of account depending on title, it does 
not require any provision of the Civil Procedure Code to auihnrire him to decide 
the first question, .ind reserve the second for further investigation 

The pUmtiff sued in a former suit for certain land He then sued for some 
other hnd The ground of title was simil.ar in both suits, but the defendants 
were different .and the lands were different. Held, that the suit was main- 
tainable 

' Moro I-. Hihji. (ISMl) 1.1 Honi , 45. 

» Y*»livai,t r Yulia). flSOJ) 2J Horn., 207. Sco aI,o, JJarJ, bibi v. hdmi rilhi. 

(IMi'O IN Ma.) , 2', 7. 

• Hiirie Moliun I'liriimHiMtli. (Ig'l] 13 W. It, 486; seo Ram Tewnri r Lucli- 

uiui, (lti07) 8 W. n . 13 

‘ Ilirnti) r rroMinno, (ISS3I 12 C. L U , -wC 

• nui.-ht.Singh I. Su(li-t I-al,(lSSl) IOC L R.,2C5? 7 Calc.. 730 

• M.ili'initcl Iti.x-jit .All r. ilasin ILtnu. (IK9I) 21 C«le., 157 , h. It , 2i) I. A , l.'ij, 

• niini.iram Sail! e. Dlia^inith Siha. (ISO'.) 22 Calc., 1.02. 

• Xnr.ijaii t- .^liam Itic, (IWn) 27 IIolii., 37*> 

• Nalhuj- l!, (IKM) iS p.mi , 5.17. 

Al.lm. N‘,.irr It.Mil-iii, (ISOI) 20 Calc., 3v3. 

>» /vt.Iut Mftji.t r Al.lut A*ir.{IsOCl L.Il..2t I A., 22 

•• M,i p. AdduU ItamaswAmi, (lpO'23 25 Sfinl., 73U. 
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Where the jil.Tintin I1.15 susWined an injutj, in respect of his propnet.iry or 
pernnnent interest in an estate, and also one in respect efa temporary or lease- 
hold interest and hied tuo suits, the causes of action are nut ideniK.il ’ 

—1 he plainiifT sued for .m iiijunctiuii to lesirain the defend- 
ants from reniOMnc slictls stored on certain land This suit «.as dismissed <is 
not inamtam.ahlc The dcfend.ants then conteited the shells to their o\mi use, 
.ind the plainl'iT sued for tlieir value //«/«/, th.it the suit nas not barred - 
One K 1) sued M and (1 for f.»sh and ornaments betonjiing 10 the estate of h 
U. R and II applied to be and were .iddcd as defendants H L , the son of 
R D, then sued 11 R and 11 for possession of a house, belonging to the same 
estate //(hi, tint the suit was not barred * 

5/.viyf.’ f(r/oi >»!»:(( — A 1‘I.MntilI h.id obt.ained a decree for specific peifor- 
mance of .1 contract of sale aj^.iinsi defend.iiiis nos 3 to 7 and subsequently 
sued them and other persons m whose faiour they had executed a conveyance 
for possession tint the claim ag.ainst the two sets of defendants did not 

arise out cf the same c.ausc of action, ,ir.d that ilie suit for possession was not 
birred.* I’luntifTs had paid the defend.ints a sum of money on a contract 
under which defendants undertook to renew a iitnom, and had previousi) sued 
llie defrndints for specific peiformance of ifi.it contract I’laintifF then sued 
to recover the nionev //cAf, that s 43 of the former code did not bar the suit® 


CancellatiOD of a documont^A suit to cancel aducument on the 
ground that it had not been executed, is not the s.tme as a suit to obtain a 
dccl.trahon ihai it had been evetuied only <or.i nomrn.tl puipoe “ 


Partition —In a suit for partuion, a ceiiam field in the possession of a 
mortgagee was not included It was aficrw.nds redeemed by the defendant in 
the partition suit and by him morig.iged 10 X The plaintilT in the p.artiticm suit 
then sued ihe defendant in that suit .ind .\ for possession of his share of the 
land it was held that the suit was not b.trred, .as the land included in the second 
suit was nut av.idable fur partition at the time the first suit was brought ^ 
.\ suit brought by some members of a family agnmst other members of the 
same faintly fur parutiun of the joint family property does not preclude .1 
second suit by the same pUmtiffs for partuion of other property belonging 
jointly to their family and strangers* Ihe plaintiffs having obtained a declarii. 
tion of the title to continue to enjoy separate possession of cert, am land sued the 
former defendant again fur partition of the same lands //(hi, that the suit 
should be dismissed ‘ And where the land could not h.a\e been included m the 
first suit Without the previous permission nf the (•oveniment, It was held not to 
be incumbent on the plaintiff to .isk for such pcimission before bringing the first 
suit ** The plaintiff having previously ubtaiiied .against liis brother, defend un 
no 1, who had been the managing member of their family a decree for partition 
of the family property, including cert.un debts sclie.luled in the pl.iitu therein, now 
sued to recover Ins share of ceitam other family deots collected by the defend int 
no 1 with jjr the pj iTOJ rT Ae/ii, ihat rbe rJaun ivis not ixirxec} 


UlKiiclta Lil p bc».iel.in of bute, (Iha.IJ d*i Uak . 7;i> 
ClitU'loiii I'liolai V Knkkctli Kiuihambii, (ItNU) J.'i Miirl , ub'l. 


» Iliiigii f-il t>. Ualdeo R.in), llJW/i) ^4 All 

• Ab'lul Mvjid Ilouliiiiili Uhui, (1901) 6 Gilt W N , 314 bt-t also, Vviikata 
Riiua V. Vmikata biibialimaniau, (19()1) 2l Mail , 27 
‘ L’aiJiigodiii Nair v I’ersiiiUiduka, (19114) 27 Mad , 3^i 
” Xagathal v PiJiumijini, (189(1) 13 Mad , 44 
’ Xaniyan c Paiuhiraiig. (187.1) 12 Ilo-n IT C . t4'< 


• I’liriuliott'im i' atmiraii (1x9')) 2itt>n . 597. citlii 
ahlu— Uldiv f Digi, (H'S) 7 IJin , 182, b'liiuj v 
2). Moiov lUUp, (i8S‘Ji ldl)i»n,4> 

» Audi (' Tliath.i, {ISj 87) lb Mad , 347 


rwt'.v if It liad bnn av.al 
bihohLil, (ISrjj) 3 \V. U , 


I'attimvy r Audiiiinla, (I8C9) 5 Mad, H C, 419. [Coininie, Jamoon 1 r 
Bnma'ootiderce, (tb(}5)2 \V R, 14S] 
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by s 4 ^ fornier Code (O 11 r 2 )' The plamliff was the zamorm of 
Calicut and he >uecl in 1887 for a moiety of certain pioperty m Malabar 
alleged to belong in equal undivided shares to Ins sianovt and that of the 
defendant and to be in oicopntton of tenants The cause of action was 
stued to haie arisen in 18 S 1 , when pirmioii was demanded by the r<iwit>rr« 
of Cahrut and relumed by the defendant It appeared that the zainoiin 
had pi eviously hi ought suits and obtained decrees for partition of certain parcels 
of land as belonging equally to the two stanams the defendant m each case being 
ihe preedit defemlant and tenant in occupation of ihe land held, that the sun 
waa not barred - IM.itnnfls, beliexing that certain buildings hart been partition- 
ed by a Kexemie Court, brought a suit for recovery of tlieir share m them, alleg- 
ing that they had been dispossessed They were defeated upon the ground tliat 
onl) ihe sues of the houses could have been partitioned by a Court of Revenue 
I pon ,i second suit being brought by the plaintiffs in .1 Civil Court, asking for 
p.inil'on of the house piopertv, u was held that the suit was no' barred."* 

Mortgage Possession —A sued B to redeem the land in dispute which 
he alleged had been moiigaged to 15 The sun was dismissed as the mortgage 
w.is not p o\ed A then sued foi possession on title. Held^ the suit was not 
b.incd* Nor docs failure in a suit for Simple ejectment affect x subsequent 
suit to tnfoicc a mortgagor’s right to be redeemed * When a plaintiff had sued 
and olu.nned a personal decree on a mortgage against a mortgagor, this provi- 
sion will not bar a sun against the mongagor’s sons after the death of their 
father' Cettaiti hind morig.iged to A, was sold toll A biought a suit on 
his moitgige wiihoui joining H as a party, obtained a decree for sale and became 
ilie puiciusi r under the decu c H then sued to eject him, prav mg for a deda- 
1 .U 11 J 11 that the sale was not binding on him The suit Imiitig been dismissed, 
he now sued to ledeeni /W./, that the suit was not barred ^ In a previous 
suit, plaintiff had sued to redeem Vikanom of 1859 The hcinom not being 
established, the suit failed. At the time of bringing the suit, plaumff was awaie 
that the defendants in possession h.vd m various documents admitted that they 

were kanomdus under ihe plaintiffs predecessors in title On the pJamtiff 
bringing a suit based on the admissions refered to held, the phamnff could and 
should in the previous suit have based his claim in ihe alteinaiive on the admis- 
sions, instead of confining that suit to the specific morig.ijie wlmh he failed to 
prove, and that ilicrefoie the suit was baired * When a usufimtuaiy mortg.'igee 

ilj, a subsequent sun by him Air 
IS of the Uei can Agnculiunsts 
• , . , can, noiwidisirtnrtmg the 

provisions of s 43 , former code, sue for an afiount without at the same tune asUinir 
for recleinption.Jy There is nothing in tiie Code to prevent the liolder of two 
independent mortgages over the same piopertv, who is not restrained by any 


jvenant in eiiher of them, from obtauinig a dcviee for sale on each of theni m -i 
sep.ar.vle suit.** ’Ihe defendant hivmg agicevl to sellland to the plaintiff, but 
having f.itled to cvccuie a conveyance, the plaimuf sued for specific performance 
.ind obtained a decree, and the Court executed a convcvance of the land to him 


' Msri.vtliodi r. Appu, (lh92) I!> Mad ,'290 
' Ittappan r Maniivikraroi, (lS9t) 21 Mad , lo { 

• nal'.liiiJdiir Nath t. It.im Lvl, (I9ii|) 2b AH . .vol 

* Xarij Hvlvrtiit V lUnichaiiilni, (ISSO) ri B,,| 

‘ Mirulliar Vinsjivk v Knravan. (l^Tt) ij ij 


321, 


lui.Ud Husain, (ISH 7 J L. V. , 15I \ , pm '*'13 (■ 
kalAuarAViiiia, H> Mad , 4^1 
Ilani.avya r. VenVntarntnam, ( 1 S 911 17 ijnd 122 
Kujipn Nftvu'lii f, VnjVat'iVndini, (Is*)?] jif 
r. Kridini. fls‘>9j 2 j Mid , -vyi^ 

Ijvljmi d r. HuU-i. 3 All , Cbi) 

hundvr r. llholu, (lyjs) C»j All . 3 »». 


"■f, p _23U ; Anianat v. 
■ , Nuro^ingft v. Vi.ii- 


“bo. balmakund «• S,ir 
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He non' sued for possession hihi, that the right to possession liaving arisen at 
the same time as the right to the execution of the conveyance, the sun was not 
maintainable ’ 

Possession find title —A purchased a share of joint property from a 
member of a Mitakshara fimily, but his suit to rcco\cr possession of it was 
dismissed. A subsequent suit brought by him to recover the purchase-money by 
reason of failure of consideration was held not to be barred* A plaintiff who 
seeks to redeem a specific mortgage or to eject on a specific lease and fails, 
because such mortgi’C or lease IS ni prmeil, is not thereby precluded from 
seeking to redeem the ^ame propeiivt or a portion thereof from another specific 
mortgage or to eject on the strength of hi* title the person in possession.® 

Possession and mesne profits —A suit to redeem does not bar a suit 
for mesne profits for the period between the date of the suit and the delivery of 
possession in execution of the decree nor does a suit for possession and 
p.irtiiion do so * And a suit for me*ne profits does not bar a subsequent suit 
for possession.* \\ here a plaintiff sued for possession of immoveable property 
upon a forfeiture .and for rent in rc*peci of the said pioperiy up to the date uf 
the allegcii forfeiture, and, having obiaincd a decree, subsequently brought a 
separate suit for mtsue profits the period /iom the date of the institu- 

tion of the farmer sun /t..'<4th.»t the claim for mesne profits for the period 
above-mentioned was barrevl * 

A summiry suit for possession umler the Specific Relief .‘\ct will not bar a 
subjequjat suit for nijsae profit* ' 

Arrears of rent • Instalments. Illaetration —On .a date vvhen the 
rents for isSi, (j 83, and laSj. were due, ihe lcs>or sued for the rent of 1281 
only //thi, a second sun for the rent* of ij8j and 1283 was barred® In 
Alai^u \ AI‘i>oli^'^ i.vo SUMS for rents of successive veais were filed on the 
same d, ay in the b C Court I he High Court allowed plaintiff to withdraw them, 
and bring one suit in a competent Court A suit for the rent of <289 at an 
enhanced rate will not bar a subsequent suit for rent of the same year at the old 
rate^* Though this rule m ly preclude a itndlord from suing for rent not 

* Is’arn^ana r Ksnilssimi, (t899j ‘J2 Mml , 21 

* Hanunnii Kumute Il.tiuiman Mandnr, (IS's'S) 15 Culc., 51. 

* Rims Sami 1 ' Vytlunatiii, (llVlS) 20 Bind, 700. Vevroniv v. Sluthukumara, 

(tool) 27 Mail , lOJ 

* Gour Kiilivn t- .\jlriv, (ISC") 7 W R., SCI, Surooinoyeo t Protap Chunder 

(IB70) 1.3 W It , d’ 15), 15, 

* Imid All r Bnonyail Ali, (1870) M W R , ft > , .SiUraiii v Bhagvnnt, (18GD) 

0 Bom , II C , 109 ; Veukobv v Subbaiina, (I3SS) 11 .Miid , 151. 

* Monotiui V. Guuii .Sutiltui, (1«S3) 9 Calc , 233 , Tirupati v Narasimha, (188S) 

11 Mad. 210 

’ llewa Kuar v. Banarasi Prasad, (1895) 17 All , 533. 

* hlieo Kum-ar v. Nnrain D.-is, (1902) 24 All . 5»jl 

* Taruck Chiindt-r v I’.inchn, (ISSI) C Calc , 791 , Wadtio Prakash Singh v, 

Blurli Blnnuliar, (1883) 5 All, 405, Naraiii Kunnri r Riighu Alohapalro, 

(1880) 12C.ilc, 59, D.ihji Nura.ii t> Ithiknji. (1884) 8 Bom , lOf; As^nnull.i 


after principal and mteieat became due. 

‘® Alagii V. AldooU (1835) 8 Mad , 147. 

Sudi1uru<lJin v. Beni Maihob, (1383) 15 Calc., 143, overruling Kunnock 

29 
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. . 1 1 •_ i-- • 4u;, ....11 .^ot prevent him from adopting any 

, h\s rent, e g , distraint ^ Plaintiff 

' 1305 under a registered mucMUka. 

respect of FaiU, 1306. Suit held 

barred.* 

A suit for rent in the Revenue Court will not bar a suit in the Civil Court 
to realise a mortgage given by the lessee to secuie payment of the rent.*’ 

“Omit to sue m respect of, or mtentionaUy relinquish.”— The 
words ms. 7, Act VIII of 1859, were “relmqish or omit to sue for” and it was 
lield, that these words included “accidental or involuntary omission as well as 
acts of deliberate relinquishment,'** of portions of one whole claim arising 
from one cause of sction, t e, the c.ause of action for w’hich ihe suit is brought.® 
This pouion of the rule assumes that the pliintiff was, at some timeprior to 
the suit, aware or informed of the claini, or aware of the facts wliicli would give 
him a cause of action ;* for a right which a litigant possesses without knowing 
or ever baling known that he possesses it, can hardly be regarded as a ‘portion 
of hi5 claim’’ A plainliff cannot reserve bis right to sue again by asserting 
in lus plaint that he intends bringing a second suit for the portion omitted.® 
But a portion of a claim abandoned in order to bring it within the pecuniary 
jurisdiction of a Court, may be revived m the Court having jurisdiction 
over the entire claim, when the suit is transferred to such other Court.® So, 
where a plaintiff Originally sued for a certain sum upon bis khatta books, and 
on objection by the defendants, amended the plaint by suing for the amount 
admittedly due upon a hafchtHa^ in addition to the amount be claimed upon 
hiSi(^(i//>r books, held^ that the causes of action which were before amendment 
of the plaint distinct, became arteTw.-irds tiniied and that there was no relinquish* 
ment within the terms of this rule 


A person entitled to more than one relief m respect of the 
same cause of action, &c— A suit for rent would bar a second suit to 
enforce a forfeiture for non-p-ayment of the s.ime rent,** and a suit for specific 
performance of a contract will bar a subsequent suit for damages fur failure to 
perform,*® 

Since the passing of the Transfer of Property Act, IV of 1880, a mortgagee 
holding a money-decree against lus mortgagor cannot execute it against 

Cliunder v. (Junid.w, (|8S3) 9 C.xle,. 919, as the cause of action is differont. 
!Sec also KheJaroonissa r Boodhee, (18701 13 W R , 3I7, and Sura Bnndari 
Dell f. Gholam Ah, (IS73) l9 tV R . U2 ; 15 B L R., 125, note. 

‘ Kswara Doss v VenUatnrojer, (1808)21 Mad , 23G 

* Shiiiniugam TjUai •• Chiihm Ghosh, (1901) 27 Mad., IIC. 

» Clmimi Liil 1 '. r)in.i*pat, (1887) 9 All , 23 , Banda f. Abidi, (1832) 4 All , 180 ; 
liinmi Uegnm r, (Jovind Prnsad, (1882) 4 All , 3l8 

* I5u?loor Kuheem r. bh«insooiii<>SA, (1857) 8 W. Tl., P. C., 3 ; 11 Moo. I. A., 

551, at ji 005, full, m, Sjeil r. Ilorkisscn (1905) 2 CaIc , L J. 490. 

‘ Pitlmnir Itajahf. Sunpa, (1984) L. U , 12 I. A, 110; 8 Wail, 020; see also 
lUm Churn r. Drnpornoyoe, (1872) 17 tV. R.. 122 ; Bulw unt v Cliittan, (1871) 
3 All It. C . 27. « 1 ,» 


• Virnrngiis r Knshmsvmi, (|883)C Mad, .3tl 

’ Atiiinati Innhd Husiin. (1887) L P. , 10 I. A , 100 ; 15 Calc , S')0 ; Ambu f, 
Kctlilnnimv. (ISO!) 14 Mad. 23; ManuhrKli r. Appit, (1892 IS JIad.. 290 : 
SuAnran r Pnnathi, (1890) I9M«d., 113. 

• SoorrlcT »• Kl.iU.i-J Mull. (1870) 2 All H C . DO : Maksud All f NarcU D\e 

(ISOI) 20 Calc , 322 ^ * 


• I’.aiii I.ill r Drajt H»ri, (|80C) ] Calc W. 2,* , 32 
UamTsrimr Il-r-em JtuWi, (1878) .3 CiK-., 7h5 
'* SubbAraj,\P Krulmi, (ISHtjCMad, 158 

•• Sliib KmUti r Atilnal Sohhin, (1871) 1.5 tV 11 . 408 • 
i:»\ja« S'trjipps (to-r*) fl Calc. \V. X., 17 • 28 I. A,, 
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llie mortpa^-d propeit)’, hut must bring n suit under s 67 of flie snme Act— see 
Transfer nf Property Act, s 99 * A Hindu mdow? ulio has obt.nncd a decree 
for tmintenance against her iiuibind cannot bring a second <iuit to haie it 
declared that it is a charge on certain lands because he had alienated other 
r’roperties to <lefr.aud her of her maintenance - 

\ n the h ilder of a bond, m which propertv is hypotheiated sues for all 
his remedi's r. 1 1 obtains a decree declaring his liei>. but w hu'h is infructuous on 
account of the Court having no jurisdiction over tlie land, he can bring a 
second suit to enforce his lien against a subsequent purcliaser from the 
mortgagor.^ 

Prmout ‘ t<r (‘milttni; ia n.ijudicafe . — If the Judge in the 

first case refiKCS to adj- ale on the effect of a document, a subsequent suit will 
lie, though It IS on the same cause of action * A suit for redemption of land 
without specification of details inrhides a ctaiin for restoration of all accretions 
and improicmeni which it may have rcceiverl vihile in the hands of the mort- 
gagee ; and if the Court omits to adjudicate upon parts of the claim, the mort- 
gagor IS not precluded from bringing a second suit in respect of ibat part ® 

Sf.itnp duty — The plaintiff in a suit upon a certain iiisirument not duly 
stamped w' compelled to pay the amount of duly and penalty Tlie defendant 
was the r’ .on bound to bear the exp-ose ofprovi.hng the proper 'lamp The 
plaintiff “d the defendants to recover such amount. Hehi, that such amount 
could ti i be regarded as nart of the costs of the suit in which u wa» pt'danda 
separate suit to recover it was maintainable* 

3 (I) Savc as otherwise providdl. n may unite in 

Joinder of cau'ca of tlio samo suit scvcral causes of action 
"ction against the same <lefondant, or tlio same 

defendants jointly , and any plaintiffs having causes of action 
in which tlie}’ arc jointly interested against the same defen- 
dant or the same defendants jointly may unite such causes 
of action in the snino suit 

(2) Where causes of action are united, the jurisdiction 
of tlie Court as rcgard.s the suit shall depend on the amount 
or value of the aggregate subject-matters at the date of 
instituting the suit. 

Act XIV of 1882, sect 45 , see R S O, iS r i. This rule .ipphes to H C. 
and Prov S C. C. 

Save as othen,jise provided See O. 1 1, rr. 4 and 5 post, and <ect^ — so 
ante. And as to joinder of parties sec Order I a 'te, particul.irly noting the newly 
added provisions contained in Rules 1 .-ind $ This is an enabling provision and 
should not be regarded as restricting O i, 11 3 and 5 ' 

» Ksven r Ananthayya, fl8S7) 10 Mad , l29, and sco on tlm point— Durgayya 
1’ Anar, tha. (1801) 14 Mad, 74 5 Dioendra f>. Cliuuder (1880) 12 Cals , 4J6 ; 
BboliO Sundari t Rakliil, (18S6) 12 Calc , 5S3 

» Snminatha i>. Rang.iihammaJ, (1869) 12 Mad , £585 

• Grish Chundra r Piamossurca, (1874) 22 W R , 308 . Bung^ee Singh ». Sudist 
Lai, (1881) 10 C L R , 26.8 , 7 Cole , 7J9 Aa to a doeUiatori decree, see the 
Specilie Belief Act, I of 1877,8 42; Soixlarsingji r Ganpatsmgji, (1890) 

1 1 Bom , 39o 

‘ Bccharji v I’lij'aji, (1890) 14 Bom , 31, p 55. 

’ Ddkiheram v Darktt Tukaram, (1873) 10 Bom. IL G , 369 

B Iihar Das v. Masud Khan, (1881) 6 AIL, 70. 

’ Nar«ingli Das f. Mangil Ditbej, (1S83) 5 Alt, 178 ; per Mahmud J 
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Application of this rule —This rule applies to cases where there are 
onlv one plaintiff, one defendant, and several causes of action, and to cases 
where the plaintiffs, (or defendants), though consisting of two or more indivi- 
duals, rnay be considered as a unit with reference to all the different causes ot 
action.^ 

Under the former Code it was held that distinct causes of action .against 
distinct sets of defendants, i e. causes of action in which all the defendants are 
not jointly interested, could not be united in the same suit,- but it rernains to be 
seen how far the Courts will sanction such suits under this Code having regard 
to O. I, rr. I, 3 and 5 an/e. See generally the notes to those rules 



Juriadiction.— It is a prc-requisne of the right to join in one suit more 
than One cause of action against a defendant that the Court in which the plaint 
s presented should have jurisdiction over all the causes of action.* 


4- No cause of action shall, unless 
hojoint'iVfoV'rccmiryot With the leave of the Court, be joined 
lt 1 mlo^M 1 >lol>^)lH^ty. wRli a suit for the recovery of immove- 


Onlj’ccrtsin claims to 


recovery 

able property, except — 

(«) claims for mesne profits or arrears of rent in 
respect of the property claimed or any part 
thereof ; 


(6) claims for damages for breach, of any contract 
under which the property or any part thereof is 
held ; and 

(c) claims in which the relief sought is based on the 
same cause of action : 


Provided that nothing in this rule shall be deemed to 
prevent any party in a suit for foreclosure or redemption 
from asking to be put into possession of the mortgaged 
property. 


Act XIV of 1885 , Sect 44 rule a. /?. 5', O. /<?, f. 3. 


This applies to H. C. 


» e. Msnp-v! Uabej, (1S31) 5 All, 1C3 j Bhagw.Ui v. Bmdeshri, 

{lilij 0 .ni., JiW Jt doe* not apply to cases of niultiftriou9ne»«, strictly so- 
rtU«l. Sio tlie remark* i>f Selloarne. L C , in Burstall i. llcNfiis, (1834) 2G 
C. p as. S»o notes to O I,r, 0 ‘ 

» Ki(.»it llo*cinr. Shco TtrslHKl. (IS9C) 23 Cole . p 82G. For other oinmiilcs of 
•iif-li eints li'lA tolre muUifanuus under the old Co-le. geo Uom Unnad r 
Mthi lUssi, (IP'in OCnJc. W. X.. 5S5; Snral v r. Sarncli. (1003) 2 Cnlc. L. 
•).. Cir’. J'artK s chiming athenwly to ninrtL'at;nr nmt nioi!L'a''co not to ho 
.. - . - , {)^,C)3CaK L J,2(V>. But 

' . J., Oj 5 nnd tnges colkctcd in 


• Jitmjue I’unidiotom, (1931) 7 Mad.. J73. 
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Lenvo of Court-Application for lM\*e should be made before the plaint 
IS filed,* tho.ich possiblj, on good cause shown, lease may be Ki'^n afterwards.® 
Leave given - Lease w dl be Risen to pom ss-henescr it is sought to recover 
immoscable and moscsble propcnycomonscd in the same mstrunient Thus 
lease his been given to jom in one suit cliims for recovery of possession of land, 
an iniunction to resitain the defendants from receivini; the rents of the land, the 
appointment of a receiver, and delivery up and cancellation of a deed under which 
the defendant cliimcd to be entitled to the land sought to be recovered and 
chims for the administration of person.il estate and to establish a title to real 
estate have been joined, where both estates rested on a common gift m the same 
Hill * The law does not compel a pliintifT to get leave to join distinct causes of 
action * 

Procedure on objection— .\n objection for mis-joinder of causes of ac* 
tion must be ial.cn in the Court of first instance,® and c.innot be raised for tlie 
first time in appeal,' and if the Court instead of rejecting the plaint or returning 
It for amendment proceed tn trial, it should not subsequently dismiss the suit for 
misjoinder, but dispose of it on the merits “ 

Meaning of rule —This rule refers to a suit formed upon an evisting title 
in which the plamiifT asLs for a declaration of such title oi for possession® It 
docs not prevent jomiier of several ciuscs of action to recover immoveable pro- 
pert), but only the joinder with such cauves of action of certain other causes of 
action of a different character Nor does it prevent a plamtifiT suing for move- 
able and immove.tble property, if the cause of action is the s.inie ** Civ ms for 
possession and mesne profits are distinct cLaims, and separate suits will he This 
rule only permits their jomder *- When a temindari share and tlie sir land held 
with it were sold to the same vendee by two separate deeds of sale etecuted on 
the same day, it was held that a suit to pre-empt both the ramindari share and 
the sir land was not liable to be defeated on the ground of mis-ioinder of causes 
of action*' ‘1 hia rule 1$ not applicable to a suit, unless it is for the recovery 
of immoveable proper!) Even in these cases the defect of multifanousness is 
cured, if the leave of the Court is obtained previous to the bringing of the suit 
It has no application to the case of a pbiniiff who holding two mortgage deeds 
over separate properties joins both m one suit for sale or foreclosure *® 

Sale.— A suit for recovery of a mortgage— debt with an alternative prayer for 
sale of the mortgage property is not a suit to recovei immoveable property *® 

* I'llclurv. lliiidv, (18TD) 11 C U , IH»5, 

•Muvgiuvci- btcvuH. \V N, 1881. lb.3,Cla«hf Wiay, (188o) 31 C D, 
08. luid Kt Mole kein t DMCrki, 5.1 L J . Q C . 520. 

* Cook v niitliniaitli, (1870) 2 C D.lJl. 

* Wiietvtoiic e Divviv, (1875) 1 C I> , 09 

‘ Hheo Uutan v Sheusitiji. (1884) b All , 37S , , Bccbaiji r. Tujjji, (1690) 14 Com , 
31, ]i. .13 

° Dhoiidiha V. Ramchundia. (1831) 5 Com . 554. 

’ Mania V. GuUar ft’ingh, (1894) IC All . 13U 

• Kishiii Ram v. Kakiiiiui, (1887)9 All, 221 &tc “ Returv of 
O Vir.r. 10 

0 Cutti V Blown, (1880) 7 C L. U , 17J (18S1) 0 Calc,, 32S 
*® ChidanilKira t'. Raiiias.viiii, (1882)5 Mad , IGl Sec also, Slieo R.itan v Sheo«;ahai, 
(1864)0 Alt., 358 

’* Giyanav. Kandi'ami, (1887) 1(> Mad., 375, p .106; Jlarhnr Ah Kliaii r. Saiiad 
Hu-inm Khiiti, (l9iJi)2l All . 358 , Glcclbill f. lluiitc-i, (1880) 14 C. D , 493. 
Oaiicsli Dutt r Jcw.tdli Thakiujin, (1903) L R , 31 I A., 10 
'* Liilown Balnii v Jaiiki, (1892) 19 Calc , bl5 

** Anihika Uat »•. Ram Udit, (1895) 17 AIL, 274. ^ 

“ Niitid.i Lall f Niitai.m, (1902) 7Cn1c W N., 313 
»• RaghubarDiyalt Jvval.i Singh, (1903) 25 AIL, 229 
Govinda v, Mana Vikrainsn, (1891) 14 Mad , 284. 
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Foreclosure.— In England, it has been held lhat a suit for foieclosuie is 
not a suit for land under this rule and leave has been given to join in one suit 
claims foi the administration of the trusts of a mortgage deed, and for foreclosure 
of the moctgase and it seems desirable in such suits to add a claim for 
possession.- The proviso to this rule now settles this question in India 

Suit to establish title. — In England, an action to establish title to land 
and recoier rent, hut not claiming possession, is not an action for land® and 
this case has been omitted from this rule in redrafting sect. 44 rule a, former Code. 

Specific performance. — A suit for specidc performance of an agreement 
to sell a share of a house may he joined with a suit to recover a sum of money 
due from a defendant on promissory notes t 

Court-fees.—A suit upon one and the same cause of action for possession 
of immoieable property and for mesne profits or damages for the wrongful deten- 
tion of such property is not a suit embracing two or more distinct subjects within 
the meaning of 5 17 of Act VII of 1870 * 

5 No claim hy or agAtii'tt an oxccutor, iidministr.itor 

CI,.,m,l.yot Ol' “'‘“I' '>=> 

evieutor, administrator claims by Of jtgatnst him personally, un- 
le«s tlio Inst mentioned claims nro alleged 
to arise with reference to the cstnlo 111 respect of which 
tlio plaintiff or <lofcmlartt h\wh or i.s .sued ns executor, 
administrator or heir, or are hucIi ns ho wns entitled to, or 
liable for, jointly with tlio doccaHcd jierson whom he 
represents. 

Act XIV of 1882, hert 44 ; H. S. O. 18, r. 5 

The ineiniti^ of the rule is this. In suing an executor or administrator, it 
frequently li"<-o(ncs a (luostnm wheihcr be sh'mlil be sued as legal representative 
or person iHy, and Ihr fiiitiils of the ff.xm<rs of that rule were directed to Aihby 
V. Aihhy'‘ a' (I cases of the 5.i»»e class,’ where the executor or administrator has 
been lie ilm;' with the ,is>ct«, or mating contracts, in the course of the adminis- 
tration, pro(t' riy and fiirly 01 his characier of executor or administrator ; and then 
it bcroni'-s a qiK-stion iilicllier, the contracts ocmg personally entered into by him, 
he should hr sued in li'S cbar.icier of legal personal representative or in his 
personal rlnncirr, being left aficrwards 10 get payment, if he could, out of the 
assets, in the course of adminislration. The object of the clause was to get over 
Mich difficuiiic-s " A suit by the assignee of a Mabomedan widow for the re- 
cov cry of pin of the as-.i,fnoi’5 dower and of ptrt of the estate of the .issignor’s 
hue husband d^es not contravene the provisions of s. 44 rule (former Code) 
unders.ee 33S, Act X of 1S65, an adminisTator is liable for neglect to get in 
.any part of the property of the deceased petson.”’ 

‘Tiiwtllr SJito Comjnn/, flS76)3 C. I» , C2D. 

• Willnle. Nison. (1}.S'>)2SC. 1) , 413, 

• Clcllull r Iluiitvr, (ItSOl Ij a I) . 49* 

• Cutter |l.sy»j7 C I* R , 471 J flSXJ) 6 Cule., 3>3. 

■ lUf.rci.cr nii.kr tliu C-jurt Ties Act. H»70. » 5, (ISOl) IC All , 41H. 

• A.libj r A«U1.}.(1827) "IhAC.. 444. 

» F«rl.-iir, (ISTIIU U . 7 Ch. App., l-»3. 

• r. (1S7C)2C. I>.,73n. 

|„,U,",._S,U„,T.r,(lsO,|l,All.aM, S.o .l.o S»i.U J 

•• K»iuirul.t.»i r. llornujiha, fi«93) IT |t.jin . MT. 
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Hoir ns such —Tins means tint the pIiintilT rests Ins claim entirely on the 
alle^iiion tint he IS the heir of another, and as sticli asserts a nylu a;;ainst the 
eJefendants ’ 

6 Wlii^ro it {ippf'uis to tlic Court thut any causes of 
I’.iMfr cf t-nit I', action joined in one ^>uit cann<.»t be con- 
f.rd(r «(r.ir,>tc irui'. voiiieiitly tried or disposed of together, 
the Court may order separate trials or make such other 
order a-' may he expedient 


Act \l ijf It.''', Sect ^5 . «/ I\ s tl i 6 . r 1-9 and O 18 , r. i 

The i t^e «>f ih a rule h»s heen niodiiied to follon ilino»t exactly 0- tS, r. 
I of the Cn,.-ii'li lule-, under whuh 11 his been said that this provision assumes 
that the suit h'i> dreaiiv ucen properly cunsii uted as re^'anls parties ^ 

It seems ill <i an appliciixm b> the pxrtiea i» not necessary and that the 
Court can a'-i uf u, unn motion amkr tins rule • 

Multifanousnesa • procedura to be followed —In Subiiimniiy.iv 
a suit u.ts biou^hi hy a Hindu foi pirntion nf joint family property 
against Ins f ilher, brothers, and > \lecn other persons to nlioni, it u.ts nlleyerf, 
the father had iinprupeib alimiied nuiocrotis pin eU of the said pmpertvnt 
clifTerent time' I he alienees were the only defendants wlio onnosed the plaiiui/T's 
claim, and as to them the smi ms dismissed on the merits On appeal, the High 
Court said tint the Court of lirst nis-ance should have directed separate trials 
in respect of the nlitnation* And >n -1 suit of a sniiiiar kind the Hi^th Court, m 
special appeal, 'aid the liist appellate Court should ha\e tried the suits 
separate!) 

The result of the older decisions had been thus siated“ - 

“ If an objection on this cround IS pressed and earned tn a decision m the 
first Court, this Court uiH. even upon special appeal upon its being shown to be 
well founded, tiive die objector the b'lielii of It lUit, on the other hand, if it is 
not pressed and carried m a ilccsion m the first Couit, and if the parties go to 
trial in the same way as if the objernoa had not been m ide, then the objection 
will not be i^iven ctTect to it a later stage, unless it appears clearly that there was 
a defect in the oii^inal trial in conseQuence of the misjuindei of the causes of 
action to winch iht objection is diected” And in some cases the High 
Court woul 1 110 ! in 'peci il ap|H i1 interfere «ilh the oider of the lower Court, 
disallowing the objection ’’ Whcie several plaintilfs instituted separate suits 
against the same defendant in respect of the same subiect-mattcr , /ic/d, that the 
proper course was 10 consolidate the suits, and try them as one, as tlie defendant 
requested, or to ity each case stparate/y on the meiiCs , .and f/iat 11 was wrong 
to try only one case and treat the others as goseined by it " 

* Asliibai I IIiji T)eb, 6 Bom , 30i>. 

’ PerBuwenl, J in IIiiniia> i Smutthwailo, (1S9.I)2Q B , iit p 425 

» hc-i. Alin. (iriOS) p, J25 noU to O 18, i 1 

* Sutnnmarivii u bad isisn, (1895) b Mad , 73 

* blwioopi' M'llliooi Mohiii, (1863) 4W R, 109 •bit also .is to piocodure 

whicli cmglit tu bo tollowfd -Rutlu V Uumroe, (1870) 2 All II C, 15,{ • 
Vitim t’ N.ii.-iyaii, (l8(»7) 5 Bom. If C, 30, Kuonduii r Himmut Sin''!/ 
(1871) 3 All n U, 80 

Per Plitar, J m Tuiinei. v llmisman, (1873) -0 W. U , 210 See iiNo flaio 
U).il »•- Ram Uoolal, (1869) II IV. R., 273 
Mahomed Ilos'eiii ti. Polan, (1873) 20 W R, 147 ; Shimhur v. Lala, (1870)o 
All. H. C, 443 ' 

Nthal Singh v. Ali Ahmed, (1871) 15 W 11., UO. 
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Where a landlord sued four tenants holding three distinct tenures to enhance 
the rent of each tenure, held, that separate trials should have been ordered. 
Where A sued B for possession, and C, claiming the lands sued for, was made a 
party without A or B objecting, held, that this section did not empower the 
Court to strike C’s name off the recoid, but only to order separate trials.' 

Return 0/ When the Court of appeal reverses a decree on the 

ground of mis joinder, it may return the plaint for amendment.® In Calcutta 
the practice has been to reject the plaml ; if this has not been done and the 
objections are raised in the written statement, the Judge should raise an issue 
on the point and decide it ;* or in doubtful cases, an issue for mis-joinder rrmy be 
raised with other issues, evidence taken and the case dismissed for misjoinder 
without recording a finding on the other issues 5® or the plaintiff may be called 
on to elect against which defendant he will proceed.® In Allahabad, the 
appellate Court dismisses the suiL^ 

7. All objections on the ground of misjoinder of causes 
Objections as to mia- of actioii sTiall be taken at the earliest 
possible opportunity and, in all cases where 
issues are settled, at or before such settlement, unles.s the 
ground of objection has subsequently arisen, and any such 
objection not so taken shall be deemed to have been waived, 
Act XIV of 1883, Sect 34 ; R. S. O.^O >6, r. 13. 

This rule applies to H. C. and Prov. S. C. C. 

Earliest Objection for want of parties should be taken at the earliest 
opportunity and before the first hearing.® 

Plalntijf.^^ Hindu widow sued for partition and pending the suit adopted 
A son, but still earned on the litigation in her own name, ft was held that it 
should be assumed as a matter of law that she litigated as his guardian and the 

y't and where one 
It was contended 
• he contention was 
. .,bic luv n)u<nv .luu alleged adopted son of 

defendant's uncle and they sued on title. The first .appellate Court considering 
that the interests of the pbamtiffs were antagonistic, dismissed the suit for mis- 
joinder : /irA/, the objection had been taken too late.^s In a suit to enforce a 


» Jaggut Cbuoder v. llsr Mthoronl, (1875) 24 W. R., 217. 

* Khadar v. ChotibiW, (\8S1) 8 Boro., 616. 

® Lmgnmnial v. Chinna, (1897) C tlnd., 239. 

* Ram Tewarj v. Luchmnn, (1867) 8 W. It., IS. 

* Irarit Nilh r. Dhnnpat Singh, (1871) 9 D L. R., 241. 

* Ilnrro Mooce 1. Onookool, (ISG7) 8 W, R., 401. Seo also Kachar v, Dai 

Rathorc, (IS93) 7 Bom., 239 ; Mohomed v Knshn.in, 11 Mad., IOC, p. HI. 

’ Karan fiinpli t> Muhammad, (1885) 7 All., SCO But m Behan Lai r. Kodu 
Ram, (l393) IS All , 399, It was said 10 tU« High Court that the plaintiffi 
•houlil haio been oUoxed to imcml their phint by striking out the name of 
one o! them 

* Rajnarain Bo«o r. Universal Idfe Asmrance Co. (1691) 7 C.rle., 594 ; Obhoy 

IJoviml r. llury Churn, (1892)8 Cslc., 277; seo nho, I’hootbas Koodmuc v. 
3ogc*hur (l875)L.lt.,3J. A., 7 p 25 ; I Calo., 22C 

* Dhorm lU* r. Sliama Sooiuln, (1917) 3 Moo 1. A , 229 ; Han Satan r. Bhubnn- 

(lHS7) I., !•., 15 I. A . 105 ; 10 Cate.. 40 

'• I'aramaMU T Kmlina, (1991) || Ma.L, 491, Sio aUo, Sundari r. Ramji, (1691)7 
l-»Ic., 21 2 ; 9 C. U 1 ; , IT. j . > 

»' FaVlraja r. r.nJrap.a, (1992) 10 Dorn.. 110. 
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right of pre-emption the %endor was not made a parly; this objection 
could not be raised in special appe.al * So, when maintenance uas decreed to a 
mother and her two children )0intl>,an objection m special appeal that there 
sserc three causes of action and separate sums should have been adjudged, was 
rejected * 

Su'-se^uenlly <rrittrt. — This rule would not prevent a defendant from object- 
ing to the want of a proper party after first hearing, if the objection did not 
exist at that time ® 

An apparent objection to parties may sometimes mean an 
attempt to sue on a ditTerent cause of action * 

—If a question concerning parties IS raised at or before the first 
hearing. It probably should be tried quickly ;• and if the Judge finds that the 
objection is valid, he should act under O i, r. lo (2) and not dismiss the suit.*’ 
Aff'tal — Misjoinder of parties is not an objection which should be allowed 
to be taken in special appeal ^ 


‘ Iliralal t>. Ramjas, (18S4) C All., 57. 

» Tulsha i' Gopal Rai. (J88i) C All , 632. 

* Modlia V. Dofigro, (iStilJ 5 Com , GOO. 

* Scarf »• Jardiae, (1882) 7 App Cas , 311; I^gndon Dank v. Bhanji, (1878) 2 

Com., 116 

' Ilichard» v Cutclier, 02 L T., 867. 

* Seu jemarks of Bowen J , in Van Gelder v Soweeby Society, (1890) 44 C. D , 


’ Tiluck Chimder V Muddon ^foh^ll. (1869) 12 W R, 604; Lall Mahomed r 
Peer Nuzur, (1872) 18 W R, 112; Liitcbmjcdhur v. Ruahubur nSTi'i 

21 W. K.. 2SG , Nujmo.^deeo *»• Zuhoorua. (186S) 10 W. R,® 45, Mailuri 

f. harayanu, (1881) J MaiL, 359. fa ** 
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ORDER III. 

Recognized Agents and Pleaders. 

1. Any appearance, application or act in or to any 
Appcaraiitcs, etc , Court, required or authorized by law to 
may bom person, by made or done by a party in such Court, 

rccopiueu agent or by a ^ ^ • t 

pieoiier. inay, cxccpt Where otherwise expressly 

provided by any law for the time being in force, be made or 
done by the party in person, or by his recognized agent, or 
by a pleader duly appointed to act on his behalf ; 

Provided that any such appearance shall, if the Court 
so directs, bo made by the party in person, 

Act XIV of 1883, sect 36. 

Th« tulft appl>es to H. C and P»ov S. C C 

Appearance.— If a recognued agent, though able to do so, does not think 
proper to conduct the case on behalf of his principal, his mere presence in Court 
IS not an appearance in the suit.* 

Attorney.— An attorney who has acted for a party to a suit and has dis- 
charged himself, cannot afterwards act for the opposite party, and the Court will 
restrain him from doing so.® 

Authority.— The Court rn.iy enquire as to the agent's authority. If under 
O. t, r. 10 it substitutes the name of the princip.t 1 , it does not decide that the .agent 
had authority. ** 

Recognized agent.— Under this section a recognized agent can file an 
application or enter an appearance on behalf of his principal ; be cannot institute 
or defend a suit or appear in his own name;* nor can he address the High 
Court as a suitor himself may do.* 

Ohjiction tio! tiUowetl.-^h suit should not be dismissed by the first appellate 
Court on the ground ihr.l the plaint has not been filed by a recognized .ngeni ; 
such an error does not affect the merits of the case * 

Pauper suits,— Applications to sue r«yhrr«j/ 5 rtr(/fr/j cannot be made by 
. recogniied agent.* 


' SocDiler L-'il r (Soorpras.'id, (1SOO)23 Bom , 4|). 
' Bam Lall r Moonia thbi, (ISSl) 6 Calc , YO. 


’ Kam Nafiiin f. IVsghu Nath, (IS93} 19 Calc., 073 ; L. It , lO I A , IS't 
• Mothi llQiTuet.hraJ r. Uisar«sar, (187») l3 W, Ih, 3ll;51t L It., App , li ; 
(iwlfr r. Miirce, {tS7li)2 All II. C , 170. 


* rrsnnith ChoWlIhry r. UaiiciHlro Mohan, (130-7} 3 W. It., ]iiS 

• Mun.xi I>oi«..« r. lihan Chundvr, (1371) IS W. It, 2t'i. Sto " OairCTlo.^ TO 

A'.f<T AcTi’m," (Mir, r S. pL 4G«) po-r 


• iMvirirtloru Sumbhigir.e* mrte, (ISCTM Bom. 11. C.. 91; 

r. Ili'>«*,.r,(t‘.T0}3B. U, U. Ap^. 11 : (1370) 13 W. It 


Mokhn llurruckraj 
.311. 
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2. Tlic recognized agents of parties by whom siicli 
appoaraiiceN applications and nets nmvbe 

lio^-'nirol njciit*. * * i ^ * 

made or none are-- 

(a) persons holding pawers-ol-attorncy, authorizing 

them to make and do such appearances, applica- 
tions and acts on behalf of such parties ; 

(b) persons carrying on trade or business for and in 

the numoR <d parties not resident within the local 
limits of the jurisdiction of the Court within 
which lijuits the appenratico, application or act is 
made or done, in matters connected with such 
trade or business only, wliero no other agent is 
expresslv aiithorizcd to make and do such ap- 
pcrances, ajiplications and nets 

Act Xl\' of iSSs, sect 37 Thi> rule applies *o H C and Pro\. S C C As 
to Oudh, see Act NVIII of i87t, s 18 and as to Ajmere and Mernara, see the 
Ajmcrc Courts Iteijuhnon (I of 1S77', s 28 

The terms of this rule aie more estensne than those of section 37, (former 
Code) There is no restriction m para (a) as to residence outside jurisdiction and 
all powers of attorney are included according to their terms * 

Power to refuse —A person holding a power-of attorney authorising him 
to appear and defend suits may act or not, as he ipleases, upon the power. He is 
at liberty to refuse to accept service of summons ' 

Mukhtara.— are included m para (a) 

Special power.— A mere power to sue does not authorise .in agent to do 
more than employ a vakil on the terms of paying him .a reasonable remunera- 
tion It does not enable him to terminate a suit by the oath of the opposing 
parly ;* and a mere authority to look after a case does not make the donee of the 
power A recognised agent under this rule * 

Para (b)— In Act VIII, 1859, s 17, the words "where no other agent is 
expressly autliorued” imply that the persons so carrying on trade or business for 
or in the names nf parties not withm the jurisdiction of the Court, are purely 
agents • and the words “carrying on tiadc or business for or in the names of 
parties not within the jurisdiction of the Couits" lefer to a gomasfti or agent, and 
not to a partner ‘ 1 his decision was subsequently dissented from in J?eim 

Chandni Besev Snead,’’ so that the point may stiH be considered as undetermined. 
Mukhtars and karpardazes carrying on ramindari business are not servants or 
agents on whom summonses can be served ^ 

Not agents. — I’ara (b) of ibis rule and O. V, r 13 are to be construed 
together, and are intended to carry out the same scheme of relief, which rests 

> III the Calcutta High Court nodci Rales 743 of the Rule and Orders the Court 
may require further evidence of the vcrihcation of a powei of Attorney In 
the goods of Mylue (190t>) 33 Calc , C2o 

* Luchnice Chund, in re, (1882) 8Calc , 3l7. atp 3-C. 

» Keshav v. Narajan, (1S86) ID Bom , 18. x 

• Hadashiv v Maruti, (1890) 14 Bum., 453 

* Bhugwan v Xuiid Lall, (I886) 12 Cate., 173, p. 178 

• Luchmeput Dogaie v. Sibnarain hlundle, (18Ci 3) 1 Hyde , 97, 

’ Ram Chandra Bose t* Snead, (1871) 7 B. L R , App , 58 

« Nobin Ghunder 0. Buroda Kant, (1873) 19 W*. Ik, 341 : Reference, 23 W. R., 
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upon the idea that \vh 
place of his principal 
such principal (at th 

proceeding that may i .. , j v 

been virtually a local principal. The manager or agent contemplated by the 
Code is one who has an initiative and independent discretion, although subject 
possibly to principles and general orders prescribed for his guidance. A mere 
servant employed to carry out orders or to execute a particular commission, or 
a factor, or common agent who is not identided with the firm for which he acts, 

: . .V 1 \ eirr.r.i» v.,r the owners, resident 

er for a particular 

. . carrying on bust- 

deemed authorised 
note at p. m of 

Vol. 7, Bombay High Court Reports 

As to the recognized agents of Government, see O. XXVII, rr. 2 and 4 and in 
the case of Princes and Chiefs, see s. 85. A Political Agent is not, as such, a 
recognized agent ® 

Objection to agent acting.— An agent cannot act under this rule so 
long as his principal IS withm jurisdiction. Thus, where the m.inagcr of a firm 
instituted a suit torecover a sum of money while one of the partners was within 
jurisdiction, it was held that the partner and agent should have joined in present- 


the same'Court.® See “ Ohjection not allowed," 0 HI, r r, p. 458 

Agency ceasing.— A gomasu of a firm cc.asos to be a recognized agent as 
soon as the firm ceases to exist® but the munim of a firm which has ceased to 
transact business, who is engaged in collecting the assets of that firm and other- 
wise winding up its affairs, is a recognised agent of the owner of such firm and 
can, on behalf of his .absent principal, maintain or defend a suit brought in res- 
pect of the business of the firm whose affairs he 1$ engaged in winding up ^ 

Hesident —See Ramchandra v. Keshav.^ 

Carrying on trade or business. — Sec note under s 16, p 11 % ante 

3 . (1) Processes served on the recognized agent of 

s,.nicc of i>roce«i on u party sliull bo as effectual as if the 
recognizuinguit. same had been served on the party in 

person, unless the Court otlicrwise directs. 

(2) The provisions for the service of process on a 
party to a suit shall apply to the service of process on his 
recognized agent. 

Act XIV of i88j, sect. 3S. 

Tins rule applies to II. C. and Prov. S C. C. As to Oudh, see last rule. 

' OocnMi* r (iancslihl, (J8Srt) \ Bom , 416. 

• lUUnii r. SaunJen. (IS7l)8 Bom. 11. C , 15®. 

• Veiikatrai r Madhavrav, (1SS7) II Bom., .SI 

• I.iitnilat v. LaWhmicIianJ Ki«liii''liifi>l, (ISI/*} 0 IHni. H. C., ISO. 

• Parvitibii r \ inajek, 12 Bom., 6S. 

• Moklis llurruckhraj r Bi««««mr, (IHTft) 17 W. IL, nil 

f llolkwo P‘UnilftrJ»%(lb7l)OBom. H C.. 4-*7. 

• (IS'-') 0 Uohj., t(f}. 
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This rule does nol bir scr\ ice of notice on the parties themselves.* 

Scr\ice upon .an attornev's clerk of an order directed to be served on the 
attornej is not Rood * 

A person to whom .a power of attorney has been Riven may refuse to accept 
scrsicc of summons, th.at is, refuse to act on the power.® 

4. (1) Tiic appointjiicnt of n pleader to make or do 

nnv appearance, npjdication or net for 
Arrorntmoni „{ pi, a shall bo in writing, aiul shall 

bo signed by such person or by his recog- 
nised agent or by some other person duly authorized by 
power-of-nttorncy to act iu this behalf. 

(2) Kvory such appoiutinciit, when accepted by a 
pleader, shall be filed iu Court, and shall be considered to 
be in force until doiermiiicd with the leave of the Court, 
by a writitig Rijiiicd by the client or the pleader, ns the case 
may be, and filed in Court. «»r until the client or tlie pleader 
<iics or until all proceedings in the suit are ended so far as 
icgards the client. 

(3) Xo ad\<icate of any High Court establi.shed under 
the Indian Iligli Courts Act, 18C1, or of any Chief Court, 
and no advocate of any other High Court who is a barrister 
shall be required to present any document empowering 
him to act. 

Act XIV of i88j, Sect 39 

This rule applies to H C and Prov S C. C 

Para 3 extends the privilege to all barristers enrolled under .any of the Indian 
HiR'h Courts 

Appointment in writing— A letter is sulTicient authority, if sufficiently 
st.amped * The appointment must be in wntinR and that writing must be exe- 
cuted by ihe party or by a person acting on his behalf and acting under the 
autlioriiy of a general power of ailorncy, unless the person is a recognized agent 
of the party within the definition of O III, r 2 ® The appointment of a pleader 
must be m ' ' 

A legal pre 

High Court ■ 

over his bn 

not delegate h)s authonty in this way and that the suit as regards the defendant 
whose pleader did not attend, was decided « p<ir/ir ® 

• Ratn Lall Cliowdhry v Sunlaree Juh, W R , 180t, Mis , 21 

> Rmntlall haligrani i- Kid-1, (1864) 2 Hyde , IIC 

’ Luclimeo Chund, i« re, (18S2) 8 Calc , 326 

♦ Bliogolian Prosad Pandih v Baidi Sethi, (1897) 1 Calc. W. N., ccviii. 

* Badri Prasad v Dliagwati Dliar, (189() )6 AH , 240 

* Sh ima Piosad Chose v, Taki Mulhk, (1901) 5 Calc T\’. N., BIG 

’ JIatdfhn f. Cangaliai, (|8S7) 0 All , 613. 

• Shivdayal V IClietu Gangu, (1896) 20 Bom., 293. 
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Tu-., principal or 

itar or not,' 
•en executed 
)nsibility of 

all such documents beinj' properly executed rests with the vakii.* 

The acceptance of a vakalulnamah should be unconditional in all cases.® It 
remains in foicc until revoked, with the leave of the Court, in writing by the 
client.* 

All I — 3 - — >.T_ «».-Ai!C‘»..»»r.or«oear m any pro- 

Privy Council,® or 
* or to appear in a 

d given a vakalut- 
Wards.® 

To act.— Subject to the rules of the High Court, an advocate may perform 
all the duties of a pleader without producing a vakalutnaniah.'® 

Court of Wards — The Collector of the District as Agent of the Court of 
Wards ga\c a vakalulnamah to a pleader whom he'retamed toj conduct the case 
of a ward. The Collector died before judgment Held, a second vakalutnamah 
was unnccess.sry." 

6. Any process served on the pleader of any party 
or left at the office or ordinary residence 
piMdm' of such pleader, and whetlier the same 

i.<3 for the personal appearance of the 
party or not, shall be presumed to be duly communicated 
and made hnouTi to tlie party whom tlie pleader represents, 
and, unless the Court othcrwl.sc directs, shall bo as efFectual 
for all purposes as if the same had been given to or served 
on the party in person. 

Act XIV of iSSs, Sec 40. This rules applies to H. C. and Prov. S. C. C. 

It his been held that service upon the .utorneys on the record is good even 
.after a decree nisi in n diiorcesuit 

6 (l) Besides tlie recognized agents described in 

Agent toftwept T person residing within the 
jurisdiction of the Court may bo appoint- 
ed an agent to accept service of proces.s. 


' Nul«e This, iTtitinner, (1857) 7 W. R > 4S1. 

• Mabarsjs of nurilnno. pelUioncr, (IS67)7 W. Tt., 475 

• Goop^naih pclitioncr, (1870) 14 W. R., 7. 

• Kinpr. King, (]S^2) G Bom , 410, p 420;Walkiniv Pox, {1895) 22 Calo., 015. 

• Sfixfi M.xLhun r Srot kiMicn Siog. (IS67j 8 W. R , OC 

• Suttf) Oiurn Oliot^al, iv>lHioncr, (IS69J I3 W. R., 4C5. 

' (Jfijul .Til 1 Cliind r ITsrcm in<l, (|i>C7) 5 R-im. II. C , 83 ; Sidarbii Conintrao 
r. Viithil.fii NrtnrfiiD.1, (ISOGJSiiRnm.. )»8 

• (l«'-.'*)4 Sti'l II.C., sbii. 

• Krufini V')*J» 1. MirodinaragMii, (H0>) 1.5 .Mid , 1.35. 

'» riVfitkHAf r Sint I/il, {18'i7j SAIL, Cl". S<w* 'T’LCtnErj avd Varils." 

•.2 (I*.), p. Odnnf/ ' 

" Krf-firii ViJijir .'firwltniyigini, (IS 02 ) 15 Sfi-l , l.t' 
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(2) Such appointment may bo special or general and 
ApiWntmoi.i to 1 - Iti shall bo made by an instrument in writ* 
M-ntjn^an-i to ).c JiJoi) jng signed by the principal, and such 
instrument or, if the appointment is 
general, a certified copy thereof shall bo filed in Court. 

Act XIV of i 8 S:, See. 41 This rule applies to II. C and I’rov. S. C. C. 
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ORDER IV. 

Instiiuiion of Suits. 

1. ( 1 ) Every suit shall be instituted by presenting 

Smt t.v» « p’s;"*- 

bj plaint. appoints 111 this behalf. 

( 2 ) Every plaint shall comply with the rules contained 
in Orders VI and VII, so far as they are applicable. 

Act XIV of 1882, Sec. 48 This rule omit applies to H. C. and Prov S C. C. 

According to this role a suit must be commenced by a plaint, and 
any proceeding initi.ated othenvise would not appear to be a suit within the 
meaning of this Code.' ' 

Court setting out a cnu 
word does not necessari 

Orifers y/anti • • •• • • 3 observe 

strictly the new provisions orders. 

Under this provision .a plaint hawn in 

accordance with the rules of C>vavi.» v 4 u»u « ri. 

Time of presentation —The date of institution must be reckoned from 
the date of presentation of the plaint, and not from the date on which the requis- 
ite Court-fees are subsequently put in,’ nor from the date of acceptance, A suit 
IS not instituted within the meaning of the explanation of s. 4 of the Limitation 
Act by the presentation of a document purporting to be a plaint, if that document 
while not under-v.'ilumg the claim, is written on paper that does not bear the 
proper Court-fee.* When two suits are filed on the same day, it must be presumed 
until the contrary IS proved, that they were presented and admitted m the order 
in which their numbers appear in the Register of Civil Suits ® 

Sunday . plaint may be received and admitted on a Sunday or any other 
holiday,® but there is no necessity to do so ; for under the Limitation Act, s. 5, if 
the period of limitation expires vvhen the Courts .ire closed, the suit may be ad- 
mitted on the day the Court re-opens ; and so may any application.^ 


‘ Venkata Chanilrappa r. Vrnkataramx, (ISM) 22 Jlod , 

* A»‘>an r. I’litliumnia, (tSW) 22 Mad, 49.”», iwr Subraroania Ajyar J., So" 

O.VU.r.l.,,o.t, 

* Moti Pidiu f Cliliiitri (l‘*92) 19 Civic, TbO Sco also, VnUiitunnisviv e 

Kuhorco Mohun, (1S92) 19 Calc., 747. • 

* Vciilalramnj ja r Krisbnavya, (tS97) 2ll Mad., 3l9 

* Marti r Uhol.v RAtii, (IS9t) 1C All , 1C3 

* Cnun\i> Itam r Vrotab Cliundrr. (1S711 10 \V. P, , 230; Kunivr p ITarponal, 

(Ivf.Oi 3 1$ I. It., App , 72 ; II W, U , S37 ; Ram Hass r. Olhciat Li.iuidator, 
tl‘'i7)0 .\IL, 301, p 3sfl 
’ IVarj Mchun r. Annud.v. (IMI) IS Calc., C.1i. 

* -UiKairr He ra IaI, (IST.'O 7 All II. C., 5. 
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the clffk of Small CaiiJc Cotin Ins been belli to hate been properly filed,* 
and where a phmt. sent bj post, »sas accepted, the institution was considered 
tuflictent in Madras * Uni m Bombay, a plaint iircsented to the karkun left in 
charjje of .a Court diinnj; \ac.ation \v.is held to be ini.alid ® The Nanr of a Small 
Cause Court is not auihortied to rcceisc phaints , they cannot be filed with him * 
For the officer appointed tinder the corresponding section 48 of Act XIV' of 
lESi, for the Chief Court of Lo'ser Burmali, see ISurmah Gazette, 1900, I’t I\^, 
P 264 

When the Court of a Subordinate Judge is temporarily closed, the Court of 
the District judee does not become the Court of first instance in which the 
original suit should be filed, and the proceedings are loid * 

2 Tito Cum t •'liftll cause tlic particulars of every suit 
Fe iMer.i.mi outcrcd iu a book to be kept for the 

•egi <1 uii purpose niul called the register of civil 

suits. Such enliies shall be nuinbcrod in every j’ear accord- 
ing to the orrlcr in wltjch the are admitted 

Act .\i\’ of 18S;, sect 5$ 

Tins rule applies to fl C , and I'rov S C C 

For poAcr to prescribe seoar.ate regi'tcrs for suits between Landlords and 
tenants, see Cenirai I’rounccs Tenancy Act (l.\: of i88j), sect 66, and llengnl 
Tenancy Act (\ III of 18S5', Sect 146 


' JluiMiiii llotiim Clnic Kerliutty i> Tobeer Diiwa?, (1863) Suth , S C Ilef , .^6 
’ Sinkaraiiamj.m.i v Kui>ji|>pi, S Mad , 411 
’ .\a;i,|,ivalia!.fi i' AiliWiai, (ISC'!) 6 Horn H C,2»< 

‘ Bij Cinmder Gope v Joogil Cwpe. (1873) IS VV. 11 , 172. 

‘ RamijaKhpir ilul. iraadbhai, (1873) 10 Bom II. C., 49o . Motilal Ramdis 
y, Jamn.iJjs.Iaier.U», (l804j 2 Bora H C , 40 ; -ee al«o, Lctlgard f. Bull 
(1SS..)L R., 13 I. A., 134, 9 All, 101. 

30 
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ORDER V. 

Issue and Service of Summons. 

Issue of Summons. 

1. (l) 'When a suH has been duly instituted a sum- 

mons may be issued to the defendant to 
Summons appear and answer the claim on a day 

to be therein specified ; 

Provided that no such summons shall be issued when 
the defendant has appeared at the presentation of the plaint 
and admitted the plaintiff’s claim. 

(2) A defendant to whom a summons lias been issued 
under sub-rule (1 ) may appear — 

(а) in person, or 

(б) by a pleader duly instructed and able to answer 

all material questions relating to the suit, or 
(d by a pleader accompanied by sonic person able to 
answer all such questions. 

(3) Every such summons shall be signed by the Judge 
or such officer as he appoints, and slnill be sealed with the 
seal of the Court 

Aci XIV of 1882, Sect. 64. 

This rule applies to H. C. and Prov S C. C. 

Fortii^n Summonset — The provisions .as to service of foremn summonses 
in Dritish India, which were contained m Act XIV of 1882, sect. 650 A, have been 
reproduced in Sect 29 of this Code. 

Dtftniiini (iyini; before f'latnt fi^ed —\{ tbe defend.ml dies before ibe fil- 
ing of the pi lint, the case cannot proceed.' 

Defen f.tnt n minor. — When a plaint has been filed, it is the duty of a Judge, 
to summon the defendant, whether he be a minor or not.* 

Toaffear. — This refers to .appearance under O. l.X, r. I.® 


• Mnhuo CliuM lor T Atoom, (ISC9} 12 W. R , 45, followe^l in Vtcranpa r. TiiidsI 

Fonoon. (imw) 31 Slsd , 

* Soreeh r. Jugut, (18S7) 14 C*le , 201 

• llira Dil n nir« L«l, (1885) 7 AIL, MS. 

* (l‘‘T0)t4 W.IL.MB I.vor Chiimlor r. Auihotodi, (180C) I 
IfwL Jnr., N. B , 2s3. 
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hi«, thit he htil fu'cd ’ Ihit in //»«/»»» \ Initt P>u\iKh Rn a new S'lm* 

mons «as Rtanicd on an o‘»jeiti«m to the suiH lenc) of service, without any 
pciiii'in. 

Fresh nP!::e of — \Vh»re t pariv Ind fuleil for tweh -» months to serve 

notice of appetl on the respiinJent a second notice wa> refused ® 

Summons not to is^ue — If the defernfant voluntarily appears, there is 
no reason to is'ue a summons. See proviso supra 

Form of summong.— See App n Nos. i, 4 and 6. 

2. Every summons .shall bo necompanied by a copy 
Copv or stutemcnt of tho plaiiit Of, if SO permitted, by a 

annettd to •iimmuna. COlieibO St.ltcmOnt. 

Act XIV of i£S 2. sec 65 

This rule .ipplies to H C and Pros S C C 

O'nctse Slattiuenls be ‘C'vcd with the leave of the Court where the 

phmi 15 of yrcni lenj;th See O \l|, 1 t)Post 

3 . (1) Where the Court secs reason to require the 
Conrt msi or.i.r .lo I'orsnimI nppcar.iiice of the (lefentlniit, tlie 

fcndmi or piMiniiT to summons .shall order him to nppenv in per- 
appear III person uj Court on the d.iy therein specified. 

(2) Whore tho Court .sees reason to require the per- 
sonal appe.iraiice of the plaintiff on the same daj', it shall 
ninko an order for sucli ttppearance 
Act XlVof i8Sj. sec C& 

This rule applies to H C and Prov J> C C 

No party to u 4- No party shall be ordered to 
"> '»> resides- 

witliiii certain Iiiiiit< 

(а) within the loctd litnitb of the Court’s ordinary 

original jurisdiction, or 

(б) without feueli limits but at a place less than fifty 

or (where there is railway or steamer communi- 
cation or other established public conveyance 
for five-sixths of the distance between the place 
where he resides and the place where the Court 
is situate) less than two hundred miles distance 
fioin the court-house 

Act XIV of 1882, sec 67. 

This rule applies to H C and Prov S C C 

The lonRer limit of clisl.ince in force tinder sec 67 of Act XIV of 1882, is now 
altered from two humlred miles 10 less than 2- o miles , but the personal attend- 

* Urquliiitf Ciilljpit, 1 liicl Jur , N S 224 
' Iluiiluii t’ India Eiunch Itailivav, (I8G2 3) 1 Hyde , 197. 

> Doolce t. NirLan, (1873>20 W. R , 62. 
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mce of a party in such a case can now be required, not only where theie is rail- 
way communication for fite-SKths of the distance, but also wheie there is 
communication or other established public conaeyance for five-sixths ot the 
distance 

5. The Court shtiU determine, at the time of issuing 
„ 4 1 -.1 the summons, whether it shall be for the 

to settle hsuta ' of'ior settlement of issues onl^’, or for the final 
final disposal (lisposal ofthe suit *, aucl the summons 

shall contain a direction accordingly ; 

Provided that, in every suit lieard by a Court of Small 
Causes, the summons shall be for the final disposal of the 
suit. 


Act XIV of 18S2, see 68 

This rule applies to H. C. and l‘rov. S. C. C 

6. The day for the appearance of the defendant shall 
Fixing <i.\3 for appear, bc fixccl With reference to llie current 
nnceuf ikfendaiii. business of tlic Court, tlic place of resid- 
ence of the defendant and the time necessary for the service 
of the summons ; and the day shall be so fixed ns to allow 
the dofondnnt suftioicnt time to enable him Tt> appear and 
answer on such day. 


Act XIV of >882, sec 69 

This rule applies to 11 . C. and I'rov. S. C C 

SuffUienl itme — The Ust paragraph of sec 69 of Act XIV of 1882 with refer- 
Lticc to determining what is sufTicient time has beep omitted. 


■fhe nature of ihe rights in\obcd, the importance of the claim, the distance of 
the piriics from the Courts, and often various other circumstances, mil be 
elements essenli.d to the determination of what time is reasonably allowable. 
Ttitf hire Jwrt JfcJd sufTicicnt in a ciatm for stK thaassnd rttpees rrtmJvffTi^- 
questions of .Mabomedan l.aw.® 

KuiiTiii.iis i< 111 I’hc summons to appear and answer 

ii.iiii'iu.i 10 i.rmVa nhall order the defendnut to produce nil 
.i,.oum.nii nii<d ill iis documciits III liif} posbcssioii orpoucrupoii 

uliich he intends to roly in sujiport of 

Ills enso. 

Act XIV of 1882, sec. "0 

This rule applies to H C. and Tros. S. C. C, 

An imporixni alietaiion h.xs been riidc by this rule, in .as much as the defen- 
clint IS now only requued b) the summons to prorluce ihe documents rehiing to 
imowncasc; .and nut, as in sec. 70 of Act .XJVofiSS:, any document in his 
' k-Vlittisih r S..lMniitli.(tsrt<5|S W. It, AetX."!iii 
• Kl.r.Ur r. Itit.msi.. (ISiVt) 3 Msd II. C , IC7. 
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possession or power relating to the merits of the plntnlifTs case. I’roduciion of 
documents of the list mentioned description, uhich arc in (he defendant's posses- 
sion or pow cr, c.in be obt.amed by discovery at a later stage See O X I post. 

Ofii‘*n<*.if umimnn^ 8 WliCfo tlic suiiininns i.s for the fiiml 
f'nii7i\ '*b^"^Vrr tlic siiit, it-slnll nlso direct 

to pri»iuc<- ills w't tlie dofeiidiint to produce, on tlie day fixed 
for Ftis appearance, all witnesses upon 
wiio>u e\ idence lie intends to rely in .support of his case. 

Alt \l of iSS;. sec 71. 

Tills rule applies to H C and I’rov S C C 

The derend.ant cm -ippiy f<>r summonses to Ins witnesses under 0 XV't, r. t 
.tt ari) time .ifier the sun h.is been instituted 


Sfft to tij sttmnu>n'<. 

9 . (1) Wlicro tile (lefend.uit resides within the juris* 

neiixory.r tniMiiMi diction of tlio Couft ill wliicli tho suit is 
»tuii Ilf tummyiis (or instituted. Of has an agent resident within 
tliat Juii^diction who is empowered to 
nccopt the service of tho summons, the suininons shall unless 
tlie Court otherwise diiccts, be delivered or sent to the pro- 
per ofKcoi' tu be served by him or one of hi.s subordinates. 

(2) 'i'he proper ofticcr may bo an officer of n Court other 
than that in which the suit is instituted, and, whore ho U 
sucli an officer, the summon.s may be sent to him by post or 
in such utlier manner as tlie Court may direct. 


Act \l V of i 8 i 5 ?, sec 72 
riiis role applies to H C and I’rov S C C 
The words “ unless the Court othei wise directs" are new 
Foreign territory —A special baililf of any Court cannot be sent to exe- 
cute ft cull process m a foreign territory • 

Proper Officer —The Va^ir is the piopei officei in Mofussil Courts ® 

10. Service of the summons shall be made by dehver- 
, inj; or tendering a copy thereof siijned by 

uo senice Judge 01 ' sucli officer as he appoints 

in thi.s behalf, and sealed with tlie seal of the Court. 


Act XlV' of 1882, sec 73 

This rule applies to H C .and Prov S. C C 

From the similarity of this section to s 15^, Act \ of 1872, it would appear 
that merely showing the summons to the accused, without tendering or delivering 
a copy, is not good service 

Corporations and Companies — See O XXIX, r : 

' Uissim Azini v Cassim Mahomed, (IbGS) It) W R., 319, 2 D. L. R., o9. 

» I’drsotam r Abdul, (lbS 9 ) I.l Bonn, 30 iV 
’ Itvg V. Karsatibl, (ISC 7 ) 5 Bunn H. C., Cr , 20 . 
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Bent-suits, Bengal.— Thf Court can direct service by registered letter— 
Act VIII of !88 s, s 148 cl. (^0. s i. 

11. Save as otherwise prescribed, where there are 

S.mceo....v.r.ld.. more defendants than one, service of the 
fendants. suiTimons shall be made on each defendant. 

This rule corresponds to the first paragraph only of sec. 74, Act XIV of J882 
The remainder of the section, which relates to service on a partnership, is 
embodied in 0. XXX, r. 3, q. v. This rule applies to H. C. and Prov. S C. C. 

12 Wherever it is practicable, ser- 
f.Sr"np°™°wi?.n vice shall be made on the defendant in 
praoticdbie, or on hia persnii, unless be has au agent einpower- 
ed to accept service, in which case service 
on such agent shall be sufficient. 

Act XIV of 1882, sec. 75. 

This rule applies to H. C. and Prov. S. C. C 

Agent empowered . — Comashtas and ttm-mookuars looking after the 
affairs of the defendant are not ordinarily empowered.^ See also the notes 
under O. Ill t.z * 

Where by the custom in India, a Hindu woman of r.mk could not be per- 
sonally served with an cder of revivor, the Judicial Commiitee allowed service 
to be substituted on her Dewan.’ 

13. (1) In a suit relating to dny business or work 
SerNice on neent by ag-^iDst a person who does not reside with* 
whom defendant carries il\ tho local litnit.S of the jurisdiction of 
onbusiiiiai. Court fiom which the summons is 

issued, service on any manager or agent, who, at the time 
of service, personally cairtes on such business or work for 
such person within such limits, shall bo deemed good service. 

(2) For the purpose of this rule tho master of a ship 
shall bo deemed to be the agent of tho owner or charterer. 

Act XIV of 1882, sec, 76. 

This rule applies to H. C. and Prov. S C. C. 

To satisfy the conditions of this rule as to service of summons on an 
agent, there must be a p-rson re'i ling without the Inc.il jurisdiction, but carrying 
on such business or Moik within thcs>> limits by a nnn.«ger or agent, .and sued 
on account t'f such work, ihit is, tuisinesi eiih-r .iciu illy nself carried on by the 
agent or mmiger or forming pirt of the business in the sense of a connecied 
course of tram ictions to the m m-igement of which he his been duly appninted.a 

S<r\i;t cn Pormeily, sersice on n ship’s agent, to whom the 

ship was consigned, was good sersice on the owner in respect of maticrs con- 
nected with the ship * 

‘ lUm JO. .11, lure., r, .‘•urul NxxKlun-e, (IS72) 17 W. It., 33. 

• astV r. UuUick, (J»itf|)2M„v I. A.,e33. 

• C-KullMtc lioi.tsh Ul, (|H<.0)4Doin.. 410. 

• I’jjsr.mv. brown. (1970) 7 Dwa, II. a, 07. 
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14 Where in a suit to obtain relief respecting, or 
s*Triec on dp-ni in conipon«;atioii for wrong to, iniinoveable 
ciiirge in »uiii for im jiropei I}’, servico cannot bo made on the 
muxrai <• rrp|<Ttj. (leffndant in person, and the defendant has 
no agent enipowered to accept the service, it may bo made 
on any agent of the defendant in charge of the property. 


Act XIV of iSS2, sec ;? 

This rule .ipplics to H C 

In .1 suit for foreclosure ag.imsl the moUgagor and two trustees to whom 
the prop-rt) had been ronxejeil, ser\ ice on the agent of the trustees tn charge 
of the property is sufficient * 


15 Wheicin any suit the defendant cannot be found 
wii.reKcrMcenns t- aiul has iio aigout ciiipoweied to accept 
on m»ie memiRr of 'd.' .«t'r\ ice of tlio summons Oil liis bohalf, 

fendini* faniiis scrvico Ilia}’ bc made on any adult male 

member of the family of the defendant who is residing with 
him. 


Explanation . — A servant is not a member of the family 
within tlic meaning of this rule. 

Act XIV of 1882, sec 78 

This rule applies to H C and Prov S. C C. 


16. Where the serving officer delivers or tenders a 
Person Kcrsed to sign Copy of thc suiniDons to the defendant 
otknowiedgmeiit personally, or to an agent or other person 
on hih behalf, lie shall require the signature of the person to 
whom the copy is so delivered or tendered to an acknowledg- 
ment of service endorsed on the original summons, 

Act XIV of 1882, sec 79 

This rule applies to H C and Pro S C C 

Shewing summons — Merely shewing a summons is app.irently not 
sufficient * 

Refusal to sign or receive — Refusing to sign a receipt for a summons,® or to 
receive a sumnuins,* is not an offence wnhin the meaning of s 173025 180, 
Indian Penal Code 


‘ iMiclia»l V Amecna, (ISS3) 13 C L R.. 161 . (18S3) 9 Cnlo , 733. 

’ Queen t> Karsanl/it, (I8C7) Bom H C, Cr. Cos, 20 And see Maruti r. 
Viihu, (1S92) IG Bom . 117 

* BIiooHur’CsliAMr Dutt, tnre, (I87S1 3 Calc , 621; Reg i. Kalva Bin Fakir, 
(16G7) S iiom H C, Ci , 34 , Queen Empress » Krisn.ia Oovinda, (1893) 20 
Calc . 353 ' 

‘ Queen f. Punamal.u, (1882) 6 Mad,, 199; Queen V Animutra. fl8S2) 3 Mad. 
200 note. ' ‘ ’’ 
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17. 'Where the defendant 'or his agent or such other 
person as aforesaid refuses to sign the ac- 
knowiedgn.ent.orwhero the serving offi- 
emicp, or cannot be after using all duB and reasonable 

diligence, cannot find the defendant, and 
there is no agent empowered to accept service of the sum- 
mons on his behalf, nor any other person on whom service 
can be made, the serving officer sliaU affix a cop 3 ^ of the 
summons on the outer door or some other conspicuous part 
of the house in which the defendant ordinarily resides or 
carries on business or . personally works for gain, and shall 
then return the original to the Court from which it was 
issued, with a report endorsed thereon or annexed thereto 
stating that he has so affixed the cop 3 % the circumstances 
under which ho did bo, and the name and address of the 
person (if any) by whom the house was identified and in 
whoso presence the copy was affixed. 


Act XIV of 1882, see. 80 

This rule applies to H. C. and I’rov. S. C. C. 

The viiords using .til due and rcason.nble diligence are new 
The old practice of making three several attempts to serve personally "'ll! 
probably be continued under this Rule 

In the case of Rajendra 1'. Uadjee Jan Mcah,* Jenkms J. obser\cd “It 
must be shown that proper efforts were m.vle to find the defend.ants, as for 
instance that the serving officer wcni to the place or places and at the 
times at which it was reasonable to expect he would be found. Whether 
or not these conditions ate established to the satisfaction of the Court 
mast in each case depend upon its own particular circumstances These 
requirements are prescribed by the Code and not by any rule of practice 
outside the Code Thus there is no rule of practice that it is necessary to 
make at least three visits before affixing the summons to the door etc". 


TJie provision that the summons may also be affixed upon some other 
conspicuous part of the house, tint that house may also be the house in which 
the defendant ordinarily carries on busiricss or persomlly ivorks forg.iin ; and 
that the return or report oflhe serving officer shall specify th.e warwe wwii 
of the idet]iifier. 


’lit of pre'i- 
ist proceed 
duly served 
service be 


AV/wvi /j iicfl —Where ibe defendant personally refuses to siun ihe Court 

should proceed according to rr. 17, 19 and =0 /or/.® Service is riot oronerlv 

effected, when the signature of the person served »s not .affixed, and there s no 

evidence of refusal to sign.* 


* Uairtwlr* r. Jan Mrxii. (|‘.9s) "i; CiK., lUl ; >> C. wTx., 374 . 

* Nu,iir .M»li',licil r. K<izbsi, ItSxO) )0 llnm . , JItrut, r Vi,l „” riaiv^, 

Jnn Mesh, {Mt) CaJc.' loi’} 


• <5*n.-vl!,ur r (lOiCiJ 7 IW L. It., J51i, 

• (1-.X3) S Jinn. L. It , 5SI. 
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Orn^et fn.itht deffndtnt —\{ ilie sen inf* officer finch the defendant .ibsenf, 
bntVnocrs nhere he i', it is not cochI service if he afn’ces the summons to the 
o-ner c3oor,* or other conspicuous part of the house. 

A summons or notice »s not duly served unless some attempt is made to 
effect person.al service, .anci such person.ll servjcc cannot be effecieci for reasons 
st.iied * It must be shown that proper eliorts hive been made to serve the 
defend.vnt pcrsonilK,® .and tint he is keepinj; out of the way * There must 
be rca'on to believe the defendant IS b-ccpinj; out of the way, or that, for other 
reasons the summons cannot be served in the ordinary way So where defen- 
d.ini's wife said her husband h.ad i;onc to a specified place, and she did not know 
V hen he no'ild return and no fuitber cffuit vvas made to serve the summons 
pcrsonallv, the substituted service was held not good * 

Wl.cic a defendini is icmporanly absent from house, and is not represented at 
Ins house b\ an .a}jent or male member of his family, the summons should again 
be sent to liie defendant s house to be served upon him, when the enquiries made 
show that he is likely to be at home ' Hut when it appeared from the serving- 
officer s return that according to the information given to him, there was no 
piospert ii{ lua being able lo serve the defendant personally within a reasonable 
ume, ii was held that he w.i» justified in alfiaing the summons to the door of the 
house ^ 

Ordinarily resides —The defcnd.ant should reside or carry on business 
or person dly work for gam in the house in such a manner as to make it probable 
that knowlcge of the summons will retch him* There is no proper service 
(inless the defendant IS ac(o.i>iy duelling or carrMng on business or personally 
working for gain in the house upon which the summons is fixed and cannot after 
diligent search be found * It is not sufficient to affix a copy of the summons 
on the defendant’s house, if he has left it and (he vilUge two years before.^” 

Return —The report should be made iii the words of the rule " the house 
in which he ordinarily resides or carries on business or personally works for gain” 
as the case may be In /i’uw Coomitr v. /!am Sco/idnr the word ‘’bati’ 

was held to mean a dwelling-house 

A report that “respondent vvas not found” is not good, it should state that 
he could not be found 

Siffire of iumino/is on serxant of a /fm/tc'dy Compnny or of any local 
aul/iority—\\\\ttz the defendant is the servant of a Railway Company or of any 
local autlioiity, the pr.-ictice in Hengal is ordimarily to send the summons for 


' f l.fturi, (iyij2) J4 All , 3U2, IMvv v Nirhan, (1873) W R , C2 ; 

Kah Naiaiii Uo.v v Uajoo, (IbbS) H C. W N , 3U7 

* Kakhal i bicietarv nf State, (IS8C) 12 Cak , G(i3 . RiiroiU Kant i- Ilaj Churn, 

(1875) 24 W R , 381 , uiul see. Kashln.liaiv r Kliultioimtli, (1877) 1 C. L. R , 
418 

* Culivn T’ Nulling, ((892) 19 Cak , 201 ; Rajiwho v Hatljcu Juu Mtali, (1898) 

20 Cak , (111 , 2 C W N , 574 , Subramaoia Pillai i Suluuiiiaiii.v Avvar 
(1898) 21 Mail ,419 

* Rama Rai V Srtdliur, (1879) 4 C L R , 397 

‘ Abiahaiii FiUai v Smith, (1906) 29 Mad , '124 

* BUonuhttti V Umabai, (1897) 2l Bum , 223 , Subiaiuaiiia Pillai c. feubramania 

Ayyar, (1898) 21 Mud., 419 

’ Sankaralingiiv R.ituanabhapvti, (1898) 21 Mad , 324, .uid see case atiiote(5) 
supra, and note under rule 20, sub rule 2, pp 475, 470, po'f 

* Aiiantlia v I’eiijana, (1869) 5 Mad H C., 101 

» Khudeerun t). CbaUeidliarte, (1874) 21 W R, 242 ; Raiendra f Jan Meah 
(1898) 28 Calc , lol . 2 C \V N ,574 ' 

*“ Anaotlia v. Rerijana, (1SC9) 6 Mad H. C., lOl 
*• Ram Cooraar v. Raiu biiundut Siiigb, (1872) 17 U' R., 362. 

** Sakbaiaiu V. RadumaLar, (19<JG)30 Bom., 62J ; 8 Bom L, R , "57. 
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ser\ice on luoi to the hetd of the office in which he is employed, as Is done in 
the case of public officers under ru'e 27 nf this order. 

As for service of 'ummons on Corporaiions and C^mpanie', see order XXIX, 
rule 2 and m suits ajjaiiist imhlary men, see order XXVI II, rule i. 

The procedure Uid doun by this rule and bv rules J9 and 2 i (i) has been ap- 
plied to the service of nonce of appeal on the respondent where the appellant was 
unable to find the respondent at the place which he described as his place of 
residence where he bioujjht the suit* 

18. The serving officer shall, in all cases in which the 

Endorsement of time summons lias been Served Under rule 16 , 
nnclmauner of service, endorse or annex, or cause to be endorsed 
or annexed, on or to the original summons, a return stating 
the time when and the manner in which the summons was 
served, and the name and address of the person (if any) 
identifying the person served and witnessing the delivery or 
tender of the summons. 


Act XIV of 1S82, sec. 8r. 

This rule applies to H. C and I’rov. S. C. C. 

The name and address of the identifier has now to be stated in the report on 
return of the servinu officer. 

The report or return of the Karir is not sufficient proof of service.* 

19. Where a summons is returned under rule 17, the 
Kzsmination of ser- Court shall, if the return under that rule 
vingoffieer. not been verified bj* the affidavit of 

the serving officer, and may, if it has been so verified, 
examine the .servhig officer ott oath, or cause him to be so 
examined by another Court, toucliing his proceedings, and 
may nmUo such fuither enquiry in the matter as it thinks fit ; 
and .shall either declare that the summons has been duly 
served or order such service ns it thinks fit. 

Act XIV of 18S2, sec. 82, para. t. 

This rule applies to H C. and Trov. S. C. C. 

See (fool note 1). 

Where a reiurn his been made that the affixing required by rule 17 has been 
tn-ide, service is insutTuient oniil confirened under this rule.# The delivery 
of a summons by past to a person not shown to be the defendant is not good 
service.* 


20. (1) Where the Court is satisfied that there is 

‘•uUmutni •rrvice reason to believe that the defendant is 
keeping out of tljo way for the purpose of 
avoiding service, or that for any other rcu‘«on the summons 
‘ p R.iKifinlr.., (IHO) 11 W. It., 4JK. 

» Ct.nn.lrr p JV.V.r.-. W. It , MU . 11 ; Uij Ki«hopp r. llvdmatli 

llvr.OU'W. n.. ai;*.; .M-..h UU r •'hib r.r.livl (IX’iliT CsU., a,'. Com. 
I-Ir». M.b'.n.f-l At.lntr AmtAl, WC*!''.. ICI, xt p 171. 

• Sn.iifp (ls*.C) in Itom.. sro 

• N»«h p S.»v„n. flMI) IH Bom., 6r« 
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cannot l)Q served in tho ordinary \v.aj% tho Court shall order 
the suininons to b? served by aflixiiig a copy thereof in some 
conspicuous place in the Couit lious% and also upon some 
conspicuous part of the house (if any) in which tho defondant 
is known to liavo hist resided or earned on business or 
pcrsonallv worked for gain, or in such other manner as 
the Court thinks fit. 

Act XIV of i 832, sec 82, pita 2. 

This sub-ru!e applies to H C and I’rov. S. C. C 

See note (1) to rule 17, page 474. 

Court IS satisQed — Xo order for substituted sernce should issue until the 
Court record that it is 'atl^f>e>l, and «he Rro inds on which it i» satisfied, that the 
defendant is tcepnij o it of the wav in order i.> ivoid sen ice ^ Merelv recording 
that the defendant cannot he found, ins'ead of chat the Court is ^atl^fled he was 
keeping out of the uay for the purpose of. nonJioff service, ivouW not be svffi- 
eient* lUii m A' ij iWf.un \ Tek Lit Shahit,^ substituted service was 
allowed on proof that the defenJant could not be found and that his uncle and 
father did not know wli-re he was The cudencc of the serving peon that he 
had searched for the defendant but could not find hmi, if bi'lieved by the Judge, 
IS perfectly legal evidence of tne fact th tt summons was served.* 

Evidence — As a rule the return by a coninetent Court that the summons 
has been duly served or substituted service elTected raises a presumption in 
favour of service * 

Any other reason the eutnmons cannot be served m the ordin* 
ary way— In the case of XWtrburg, ex furie,* the Court of appeal granted 
substituted service, aUhou.<h there was no express provision therefor in the rules 
of Court, on evidence that it was impossible 10 serve the debtor personally, and 
the 8.ame procedure was adopted by ihcir lordships of the Privy Council under 
similar circumstances.* 

La^t resided —The articles of Association of a Company often provide 
that service on a member at his registered .iddress shall be good service This 
convention cannot override the law .ind make scivice of legal proceedings at that 
address good, unless 11 is also his hast residence ^ 

(2) Service substituted by order of the Court shall 
EtTeot of suhctitulcd be as effectual as if tb had been made on 
the defendant personally. 

Act XIV of 1882, sect 83 

This sub-rule applies to H C, and Prov S C. C, 

Effect of substituted service —Substituted service is as good as if 
the defendant had been served m person 

' RdtinRiio Si 1 Him, {1879)4 C L R , 397. following Bodh Smgli DomUioona 
V Ounescliuiid r Sen, {1873) 19 W R., P C , 336 aee note undei sub rule 2 

’ Shcwdyal v Onban, (IfcCiO) 0 W. R , C C , 73, 79 

’ P.aj Niirain Gliovo ti Toll Lai Slivha, (I89U) 1 C W N., 104 j follovvint; Wolver- 
h iiiipton and Stiiflbrdstiiic UdiikiDg tjo v Rinvl, Cli Uiv , 29 W R., 599. 

‘ Rvm C'lomir r Rum .S vniclar, (1872) 17 AV R, 362 , and see Noor Ah ». 
Ahsanulla, il8S7) 11 Calc , 608 

• Nusur V Kazb,ii. (1886) 10 Bom . 202 

• Warburg, « pac«. (1833)24 0 1), 364 

' Clark V. Alulhck, (1840) 2 -Moo , I. A , 263 at p. 263 

• Ex pane ChuittiiB, (1875)L. B., 10 Ch. App., 227. 
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EffiCl where notice in Jact does no! reach defendant . — Substituted service 
h.-iving been efTected on a defendant, he applied to set aside the decree on the 
ground of having no notice, and that he had a good defence on the merits ; it 
was held that it could not be set aside.* 

Means effectu.al for proceeding with the suit ^ 

Object of substituted service . — The object to enable plaintiffs to have relief 
niore promptly, not to relieve them of any difficulty in pleading. Plaintiff, treat- 
ing a Colonial Government as a corporation, sued it as “The Government of Kew 
Xe.aland," and attempted to proceed upon substituted service on the solicitor for 
the colony, although the latter stated he had no authority to appear. /feW, that 

. u-.-. ...I \ . — _ .1. -t. -ould be (if there \vere no 

intended to be allowed 
• plaintiff did not know 

Endorsement — An endorsement :s required only where personal service 
li.is been made, or the summons returned under rule 17, no endorsement is 
necessary app.arently, in cases of substituted service.* 

( 3 ) Where service is substituted by order of the Court, 
\vi,e,..»rvicc.„b.ti. ‘ho Court shall fix buoIi time for thb 
iiittd. time for appear, appearanco of the defendant as the case 

Act XIV of iSS:, sect. 84 

This sub-rule applies to H C. and I'rov. S C. C. 

A sufficient time ought to be given for notice of the substituted service to 
re.ach the defendant wherever he may be.* 

21 . A summons may bo sent by the Court by which 
it is issued, whether within or without 
province, cither by one of its officers 
wiUiin jurisdiction of Of by post to aiiy Court (not being the 
Biiythir urt. High Court) having jurisdiction in the 

place where tho defendant resides. 

Act .\IV of 18S2, sect 85. 

Tills rule applies to H. C , and I'rov. S C. C. 

Section 85 of .Act XIV of 1882 has been entirely recast in form, part being 
cunt.imed in this rule, .and p.irt in rule 33, and the power given by it is general and 
no longer limited to c.asci where the defendant h.as no agent resident within the 
local limits of the Court in which the suit is instituted. 

t> ~ . tiansmiitiiig Court should not act .as 

■ ■ • 'here the Court serving the process 

■ ■ It may be presumed th.at cither personal 

■ '17 and 20 or rule 17 has been m.ade. 

'Iliis presumption may be rebutted by the return. Thu<, where the return 
w as as follow s ; — “ Re.-vd bailiffs endorsement on the back of the proccs<, stating 
th It summons h is been .affined lu the dcfcndim's house on the 2:nd of December, 
t8!i4, .at If \ M , ami proof of the same having been duly taken by me, it is ordered 
that the summons be reiorned'’ insufficient, inasmuch .as the Judge h.ad 

‘ Ki-*ur Clijud r. ll!i'wl>uin'sur, Rotirke., tf7. 

. * AIK IW-tanre r. Hydcr, (t'> 7 a) 2 D»iii > 4tll 

• .‘■iJtawi f, (..,vpfi,ru'r»t of N*f» ZtsUml, (ISTC) I C I'. Ik, ^<>1. 

• I'ym't. t r, Croft, (I'CCf 3 C. !».. Sli 
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not staled that ser\icc was duh effttni, or tliat the affixing tinder rule, I? liad been 
sanctioned under rule ro * It is for the Court from which the summons ongi- 
tiafiy issued to determine whether the service of summons by ihe Court to which 
It has been sent for senicc is suflicient or not “ In order to render the service 
of process prompter and ebeaper tlie Court may, in its discretion, upon the appli- 
cation of the plainiilT, deliver it to him or to such person as may be appointed by 
him for prtscntaiicin in the Court basing jurisdiction at the place where ilic de- 
fenda-.t icsides , such a practice is at present obsened in some Courts in Bengal. 
Forms —See forms r\pp 11 , Nos. 7 and 10 

22. Where j\ sutnmon<5 issued bj’ nny Court established 
beyttud the limits of the towns of Ctil- 
cutta, Madras, Bombay and Rangoon is 
to be served within nny such liniit.s, it 
shall be .sent to tlte Court of Small Causes 
within whose jurisdiction it i.s to be served. 

Act NtV of iS 82, sec 86 

This rule applies to H C and I’rov S C C 

The s*conJ para 'rapli nf Sec 86 will be found in lule 23 


Stnice, within l'rc»i 
dt n c\ -tow nn • nd 
B.aiijrujn, «if »nTnnioiis 
ii‘u» (Ihj Courts out *i'le 


23 Tlio Court to « hich a Mimmons is sent under rule 
Duty of Court to -1 Of rulo 22 shall, upoii I’cccipt tliorcnf, 
whicii Bummons is sent piocecd a.s if it had been issued bj’ suoli 

Court and shall then return the summons to the Court of 
issue, together with the record (if any) of its procoediiigs 
with regard thereto. 

^ci XIV of 1882, Secs 85,86 

Tins lule applies to H C .and I’rnv S C C 

24- Where ihe defendant is confined in a priaoii, tho 
Scruccon dvfoiKhnt sunimons shall be delivered or sent by 
post or otherwise to the oflloer m clmri'-n 
of the pri.son for service on the defemlant. ^ 

Act XIV of 1882, Sec 87, 88 
Tins rule applies to H C and Prov S C C 
The second paragraph of Secs 87 is not contained in rule 29 (i) 


25. Where the defendant resides out of IBritisli JniJ' 

feervicewliere defend nild hasno agent in Britisli India eiil" 

^ ‘ ' pow’ered to accept service, the turr..., 

shall be addressed to the defendant at tl*^ 
place where he is re.siding and f,oi,t t 

him by po.st, if there is postal communication hetaeo" ^ 1 

place and the place where the Court is situate. 6uch 

Act XIV of 1882, Sec 89 


resides 
ntisli Indue and has 
o agent. 


* Nasur ti KazUi, (1886] 10 Bom , 202 

* Bomanath r. Ouggodonandan, (1803) 23 Calc , 8SD, 
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Th'is rule applies \o H. C at.d Piov. S, C. C. 

Pracllct. In praclice, ills summons is forwarded under a registered co\er, 

and if the party does nni appear, a verified statement should be put in to show 
that he is or has recently been residing in the place to which the summons was 
sent.* 

Proof ef receipt.— \\. is essential in the case of service under this rule to prove 
that the summons has not merely been posted but receited by the defendant.* 


territory through Poll- 26- "NVllOFG — 
ticnl Agent or Court. 

• (a) in the exercise of any foreign jurisdiction vested 

in His ^Majesty or in the Governor General in 
Council, a P«.litic.al Agent has been appointed, 
or a Court has been established or continued, 
with power to serve a summons issued by a 
Court under this Code in any foreign territory 
in which the defendant resides, or 
{h) the Governor General in Council has, by noti- 
fication in the Gazette of India, declared that 
any summons so issued may be served by any 
Court situate in any such territory and not 
established or continued in the exercise of any 
such jurisdiction ns aforesaid, 

the summons may bo sent to such Political Agent or Court, 
by post or otherwise, fm* the purpose of being served upon 
the defendant ; and, if the Political Agent or Court returns 
the summons with an endorsement signed by such Political 
Agent or by the Judge or other ofiicer of the Court that 
the summons has been served on tlic defendant in manner 
hereinbefore iliiected, such endorsement shall be deemed to 
he evidence of service. 

Act XIV of lESi, See. 90 

This rule applies lo !1. C- and Prov S C. C. 

The rule Ins been considerably altered m fjrm, li) and (b) being .ilmost 
entirely new 

27. Whore the defendant is a public oflicer {not belong- 
s»rsi'-«c n ii u>, Mniesty’s military or naval 

hr nP or forccs Of Ills ^Iajcsty’s Indian ^rmino 

Service), or is the sertant of a railway 
company or locil authoiity, the Court 
may, if it nppi-ars to it that tlio Mimmons may bo most 
crtnvenionily so served, send it for sr-rvico on tlic defemlant 


• S. t.*iun r. Cl.ui..l«r. (ISTI) |5 \V, It.. 31. 

• IWhrodl.n r. OhtfaraJint. I|{>n|}‘>3 AIL. 
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to the liG.nd of tlie oRice in which ho is employed, together 
witli a copy to be retained by the defendant. 

Act .NIV of 1SS2, Sec. 422 

This rule applies to M C anJ Prov S. C C 

The « oTcJs “ Public ofTiccr* are now conAncd to civilians ; in the former Code 
they were left quite general 

Judicial Officer —n> Act XVIII of 1850, no person .acting judicially is 
liable to be sii^d m the C«» il Couris for any act done or ordered by him to be 
done, in the disch.arpe of Ins judicial duty, whether or not within the limns of 
Ins jurisdiftion , pruxided ihai he at the lime iii g‘<od f.mh beliexed himself to 
ha\e juri'dictioa to do or order the act compltiocd of 

w-fc/i *<•*<>« —No acnoa at all will lie .against a judici.al officer 

while acting m the exercise of his junsJitUon ^ 

Kno’vU'fce I'f of — But if ,a ludge has not jurisdiction 

•and has the l-now ledj,e, or excn it he has the means of knowlcge, of liis want of 
jurisdiction, he is li.ible * 

yAwj/('v/;c/‘ — Unless It apoears that he h.ad .an honest belief, framed on 
enquiry and cot‘Sideraiiun, !h.at he was acting within Ins powers ' 

A’.f/«er fir", jVj —T his im nuo ty extemU nut merelv in re'pect of acts in 
Courts stdemt cu'ui , but m re>i>e<t of <11 .acts of a judicial n.atu>e, and 
issuing a tt.arr.ini of .a-reM .* .kIiu.Ii' aung .a penalty under 5 34, Act VI of 
1863 ,® postponing a sale m cxecuiion.'’ are I'uIiCmI .acts 

Oopd fu/k ~\i on the other hand, tlie act is within his 

junsdinion, he is protected absolutely, .and the question of good faith does 
not arise ^ Thus, whcie a juilge was sued fur words spoken, f.ilsely and 
m4]icioudy, .ind it appeared ih.it they had been spoken while the Judge 
was itying a ca>e in wliKh the plainiiAr was a party heU^ no cause of action, 
on the ground that no action would he for words spoken or acts done in 
liisjuditi.al capacity in a Cooit of Junmcc ,* hut this imnnmity is m respect 
of the character of Judge, which if a mm .issume knowing th.it in fact he is not 
so either m respect of ihe subject matter or ihc parties he has no imniim ty ° 

A'o cause nf action -A plamt declaring that a jiid,;e knowingly and mali- 
ciously issued .an illegal order docs not di$< lose a cause of action Nor is 
Slating that a Judge acted “in<luiou>ly and without autlioniy " sufficient 


* I’r.ddad u Watt, (Ih73) 10 ISom H C , JltO | and reu Vciikat f A'rn«trong 

U80.'>) d IJ'ini H C. A C, 47 . Scdijiyatig'i v Baglnuiailia, (J8C0) 5iJad. 
H C , 3t5 , Apjj C.i« . (1802; p (»4 

*Caldere Ualket, (IS39) 2 Moo I A . . /« re. Fov, 1 Tay and Bell, 219 ; 

Collector of bea CiiHtoms e Chithaiiibarwm. (ts76) 1 Mad , 89 ; Amiappa 
V Mahomed, (I8(>l) 2 Mail II C , 443 

’ Rapunada r Nathamiini, (1870) 6 Mail H C, 42 {, T.-irakn'Ih r Collector 
of Ilooglily. (1870 4 « L R .37, Vinayak r lUi Jtcha, (18C5)3 Bom H C., 
A C J , .30 . Vitlmba r Coihcld. (1805) 3 Bom H. C , App. I ; Tejen i- 
Ram Lai (IbOO) t2 All , M5 
*Cal(leri> lliilket, (}819) 2 JJoo I A , 293 

* Collector of bea CiisCoina v Cliiihainbjiam (|87C) 1 Mad , 89. 

* Megliraj v. 5llakir(l870) I All , 280 

‘ Meghraj f. Zakir, (1876) I All. 280. Ousley v Plowden, 1 Boulii , IGj j 
Tejen f Ram L.il 1 1890) 12 All , 115 

* Soott r Stanford, (1837) L R , 3 Eq , 710 , Allv Kiirreem r Sandys, 1 Bouln., 

1 : Seaman v Netlaiclitt, (1870 I C 1*. D , 540 , 2 C P. D., 53. 

' Calder r. Ilarket, (1830) 2 Moo. I A , 293 
Girdbarlat v. Jagannath, (1873) 10 Bom H C , IS2. 
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It must not only a\cr that he had no jurisdiction, but also that he had no 
reasonable and probable cause for supposing that he had jurisdiction.' 

Municipal Commissioners when acting as Magistrates are entitled to the 
same pn\ lieges - In Bombay such a suit against a municipality can only he 
heard by the District Judge.® 

Governor and Council of Madras —The jiadras High Court has no 
jurisdiction over the Go\ernor and Council.* 

Governor and Council of Bombay : Secretary of State —The 
Governor of Bombay and members of Council aic by Statute exempt from the 
jurisdiction of the High Court so far as acts done m their public cap-icity are 
concerned No action lies against the Secretary of State in respect of such 
acts. The Secretary of State can only be sued in respect of matters of which 
the East India Company could be sued, vis, matters for which private individuals 

• ’ - -- 'i . -r {hose matters for 

■ ■ ‘ against the East 

y, and, therefore, no 

Executive Officers — Tfiere is no such general protection granted (o 
execuiue officers and iheir acts may be questioned® They are exemnted in 
special cases— Act X\T 11 , >850,5 1 ; Act V, 1861, s. 43; and where they are 

allov\ed any specia' — - •— -i-.-r. r ..f 

Ian more firmly csta 
that ihey are acting 
entitled to the spe 

although they have done an illeg.al act.' 

The following rules vverc l.aid do-»n in OuseUy Plotvtfenfi 
/j/— If an ofiiccr is auihorued by law to do the act which be does, he is 
justified in doing it. Wh.aievcr Ins object or intention may be at the time he 
docs It, he IS not confined in his defence 10 the authority which alone he may 
have produced when he acted, and may resort to any authority which he 
possessed to justify his proceeding. See, however, Gdsfitr v Afyl/on ® 

' • • ■ the 

• • i'lm 

• * was 


f’crfcnnUti' J./— The removal of an oh.iruction by 

a M.iRisir.ite in ihe exercise of powers given him under Act VI of ig6S (B C j, 
Sch K, IS an executive act, and even the (itcunisiance that a fine has been im- 
posed on Ihc person who set op iheobjtruction does not protect the Magistrate 
under Act NVlll of 1850, from an action to try the right of the person to have the 
obstruction there."' 


The Madras High Court has junsdittion to try suits against Revenue 
Odlcers for acts ////rj t/rrr, done in their oflficial capacity " 

« iVfllitad r Wntt, (1S73) lOIfom If. C, SIC. 

’ llilirii'vo/utiiih r Clisirniaii of ITooghly, (ICTO) IS W’. B., 3tu. 

• AhiiitiUbv'l Mmucijulity r. Mstiapnn]. {|{>7h) 3 Uoni,, HC 

• In rt. U‘*lla'r, (|SX',] S M/uJ , 21 

• .Irhvngirr hfcrct »ry «^f Ftitr, (19'*3) 27 Ihim , jsp 

• B. r Cotlmi. 2 (}. B !>., M j .•'iwlairr Hroiight..,i. (|Ss*) fl J. A., t.7’ : 

MiiV'^jiid r doy (I‘>l.l) I W. ‘ ■' 

’ Sl-.Hi-rr JuiMiw, .Mo.,, I. A.,3.VI 

• in-— I. .i. 

»'•« rmi r Hurl, i • • . ■ . .» p. 

Ht-ah-.r M.iton, r ■ . . 

• Cl*!- r r .\t_vlt. ii, I ' j, . 

•• (1,111. Irf N»,„„ Ilf,.j,(|s7lj21 W. IL,5!>| 

" < ( hra ('iir|.Mi,« e Cl>ill*»ml«niii, (lS7C) 1 Mail., SP. 
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23- AVborc tho dcfcmlnnt is a soldier, tlio Court shall 
send tho suninions for sorvico to his 
Fem«- on soidicri. commanding oflicor togcthor with a copy 
to bo retained by tho dcfuiulant. 

ActXIVofiSS:, Sec. 46S. 

This rule applies to H. C and Prov. S. C. C 

23. (1) Where a summons is delivered or sent to any 
person for service under rule 24, rule 27 
or rulo 28, such person shall bo bound to 
Tcrni Of «nt for ff- porvo it, if pos*«iblo, and to return it 
under bis signature, with the written 
acknowledgment of the defendant, ami such signature shall 
he deemed to be evidence of service. 

(2) Wljere from tniy c;vuso service is impossible, the 
suminnns sliall be returned to the Court with 11 full state* 
meut of such cau«e and of the steps taken to procure 
service, and sucli statement shall be deoincd to bp evidence 
of non-service. 

Act .\1V of 1882, see 468, p.ir.i» rand 3 This rule .ipplies to H. C and 
I'rov. see 

Proof of Service —A copy of .1 summons was sent to Secunderabad by post 

.»--j ..,ee.. r. • . st.ationed, and n was returned 

• • ‘ and with a certificate that 

• • ){ service Ae/ii, that service 

Coiumindtrif' officer mus! seix'e^—lt\ to recover money, a summons 

having been sent by the Couit to the Commissary of O'diianoe to be served on 
the defendant, his subordinate, the Commissary of Ordnance returned it unsetved 
and referred to s J44 of the Army Act, 18S1, as his reason for such action 
Ifelii, th.n the Commissary of Ordnance w.ts bound to sei ve the summons urder 
this rule although the defendant might be entitled to the privilege given by 
5 144 of the Army Act * 

Civil paf cf soldier — The Civil pay of a non-commissioned officer in civil 
employ can be made avail.able in execution * 

30. (1) The Court may, notwithstancling anything 

Snb.titut,on oi Utt.r hereinbefore contained, substitute for a 
forBummonn suminons A letter signed by the Judge or 

such officer as he may appoint in this behalf, where the 
defendant is, in the opinion of tho Court, of a rank entitling 
him to such mark of consideration. 

(2) A letter substituted under sub-rule (1) shall 
contain all the particulars required to be stated in a sum- 

* llfirnsonv Hope, (1871) 9 B. L R. App.. 4S 

* Mahomed Saib v. Aggns, (18S7) 10 Mad , 319 

• Abraham v. Holmes, (18SS) II Mad , 475. 

♦ Cohen »•. McCarthy, (1870) 14 W. R., 231, 441, See note to see. 60, p. 230. 
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mons, nml, subject to the provisions of sub-rule (3), shall be 
treated in all respects as a summons. 

(3) A letter so substituted may be sent to the defen- 
dant by post or by a special messenger selected by the Court 
or in any other manner which the Court thinks fit ; and 
where the delcndant has an agent empowered to accept 
service, the letter may be delivered or sent to such agent. 

Act. XIV of i88:, Secs. 91 and 92. 

This rule applies to H. C. and Prov S. C. C. 

A special messenger cannot be sent to serve a civil process in a foreign 
territory.' 


Ai iQi r K».,m (Urt) *» «. 1. ^ 
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OKDER VI. 

PlewUngs generally. 

1. “ PJe/idingf ” sJmlJ mean phiint or 

riciding. written statoinont 

2. Evciy pleailiu" shall contain, and contain only, a 
rk\'!in * tu «no statement in a concise form of the inateri- 

m»terial facts and not nl facts Oil wlllch tllC part}’ plcacHng TB- 
lies for his claim or defence, as the ease 
may be, but not the evidence by M'hieh they are to be 
proved, and shall, wlion necessary, be <livided into paragraphs, 
numbered consecutively D.ates, sums and numbers shall be 
esprossod in figures. 

R. S 0 19 , r 4 

This rule Ins been imported bodily from the English orders and it is no 
doubt intended to introduce so far as IS possible the present system of English 
pleading The success or failure of this attempt depends in the main upon the 
]udiciar>, and upon the manner m which they deal with pleadings under the 
new state of the 1 tw of procedure The following remarks of tlte Select Committee 
are worthy of nonce m this the first Edition of the new Code. 

“ The committee have added a few rules relating to pleadings based upon 
the sy>tem uf pleading introduced by the Judicature Acts m England, which 
IS generally admitted to be the best form of pleading in civil suits In this 
country outside the Presidency town, the pleadings are seldom artistically 
drawn They are neither concise nor precise, but contain vague and general 
statements from which it is diflirult to ascertain definitely the retl question m 
controversy between the panics The sole object of pleadings is thus frequently 


from c’cercising his discretion , for the amount of detail must necessarily vary 
with the nature of each suit It is, however, made clear that there must be 
particularity sufficient to apprise the Court and the other party of the exact 
nature of the questions to be fried " 

Upon this rule is founded the whole system of pleading as current in the 
supreme Court in England , it involves the following principles 
(o) Pleadings must state materml facts only 
(^) They must state those facts in a concise form. 

(f) They must not state the evidence by which those facts are to be proved, 
(r/) They must not state propositions oflaw 

■.r , • ,-r^ .1 . T,. 1 materialfactsupon 

.essential to the 
■ say, every fact 


* ppe Ann. I’lac (lOOS) j. 236, notes to B S. O 19, r 4, For an extemive treatise 
on those rules, sec Odgers on Plewliog, 6th Eilitioii 
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But the party pleading must state his whole case and set out every material 
fact, upon which he intends to rely at the hearing, and the general rule has been 
Slated as follows by Colton L. J.' 

“ In my opinion it is absolutely essential that the pleading, not to be embarr- 
assing to the defendants, should slate those facts which will put the defendants on 
their guard and tell them what iheyhase to meet when the case comes on for 
trial. 

The question whether any particular fact should be pleaded as material 
depends in the main on the peculiar circumstances of each part'cular case, and 
these Rules, although stricter than the practice of draftsmen in the Indian 
Courts both in the Prcbidency-tf>«ns and the Mofussil in 1907, still leave a con- 
sidcmble latitude to the discretion of the pleader. 

Coaditiont Precedent. — See 0 . VI, r. (ifost. 

Contents oj Documents See O. VI, r. 9 post. 

Fraud— Particulars of fraud, undue influence and similar matters must be 
fully pleaded, see 0 . VI, r, 4 post. 

Maiice. — Or other slate of mind, see 0 . VI, r. to post. 

Notice. — See 0 . VI, r ii post. 

Presumptions of Dtw.Sted not be pleaded, See 0 VI, r. post. 

Series ofleuers or converstdions may be pleaded generally See 0 . VI, r. ja 
pest. 

There is no necessity to allege any matter of fact ns to which the burden of 
proof lies on the other side ; See O VI, r ij post. 

The plaint need not anticipate the defence ns it has been said “like 
leaping before one comes to the stile**^ and similarly the defendant should not 
plead to causes of action, which are not set out in the plaint.° 

Conclao Form —This rule provides that pleadings are to be divided into 
numbered paragraphs according to the pre-esisting jiractice .and that .ill dites, 
numbers .and sums shall be expressed in figures. 

The forms given m Appendix have been revised and increased and Rule 
3 of this Order insists upun their use for future pleadings. All immaterul facts 
must he omitted and material facts should be pleidecl with as httle detiil as 
possible. 

Documents.— Where a plaintifi sues upon any d icumeiii hi his po>session or 
jKiwer he must siill flic It annexed to Ins phnnt as heretofore— Are 0 . VII, r 14. 
post, but other documents upon winch he intends to rely as evidence of his 
claim, arc to he merely set out in .a list annexed to the plaint — See O. VII, r /j {2) 
This iasi-meniioncd rule merely repeats the proiiaiuns of sect 59 of Act .\I\' of 
iRSj., which were igTvi'tcd by practiliontrs in sovae Courts, aofxViVy on the Ortgiwat 
Side of the High Court at Caicutia, where a practice has been established of 
annexing to pt iints oiipirals or copies of euJentiary dociimenis such as Unught 
and Sold Notes The words of these rules seem to conteinplate the annexure of 
such documents as flundies, bills of exchange, prom\ssur> notes and morignaes, 
and of such documents only. 

Unless ihc precise words of a document are material it is sufTicient to 
briefly state their effect— O. VI, r. gpost. 

As aUe.xdy st.ned no party should plead 10 any frets which have not hecome 
m»ieri.al to hi$ case, even if he aniicipnes that they will become material .at a 
later stage and he must not plesd lu facts which arc not alleged a/ainst him 

Evidence —I’lesumptions of law and performance of conditions precedent 
must not be pleaded But pleadings must be "pierije " .and should give all 

' I'hniii'. r. rhiiht.*, Q.'n. i». i> tsu 
• Fir lUljh Ituvey'i ca.e, JIC; 3 ) Vent. 1117 . 

' 1 « n.nil ...Ann p,.-, (][»,), Vol 1. |,„I. 1-. 
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nnt'rhl <hte5, mines an I oshtr iicnis to avoid applications by the opposite 
piriv for pirtiriihrs There is no tteneral rule to ^'uide a draftsman as to which 
details he should in<ert and uhiclt omit, bm the forms Riven in Appendi'c “ A " 
will pive a sirooR ndic.tii in as to the particulars really necessary and Cotton L. 
J's dirtiim abo-il pjttinp the other side oil their guard (p. 4S3 may also 

be Usefully referred to in this connection * 

FtcU nit EvitUnce — “It is an elementary rule m pleading that, when a 
state of facts Is relie I on, It IS enough to allege It simply without setting out the 
subordmte facts which are the meanj of pro lacing it or ilte evidence sustaining 
the allegation 


fjriii>h further esamplcs of this principle 

Facts not Law — I’leadiogs are in tended to be statements of facts only. The 
draftsman must not he content with pleading the section of the Contract Act or 
ether enactment by force of wh'ch he hopes to succeed m hu cUiin or denial, but 
he must set out the ftcis wlnrh bring hi> case withm that enactment For ex- 

I of the plai 

heir of A, ■ • ■ 

plaintiiTs rel , ' , . 

Further, where misrepresentation, fraud and the like are relied upon in 
axu'dauce of an agreement the ficts supporting those pleas must be fully set out, 
0 \T. r. 4 post A bare denial of the agreement will be held to refer to the 
f.ictum of the agreement only and »v>ll bar .any defence based upon the legality 
or sufficiency in law of the agieement O VI, r. 8 post Similarly a simple denial of 
a debt is not sufficient, the defendant must state the facts showing his non* 
liabilit) to the plaintiff * 

3. The forms in Appendix A when applicable, and 

where they aie not applicable forms of 
Forms of pleading. jj].g nearly as may be, 

•shall be used for all pleadiii‘'s. 

K. s o 19, r 5 

This rule contains an express direction that the forms in the Appendix are to 
be followed as closely as possible, but in England it has been held under the cor- 
responding rule that the forms need not be rigidly followed .and that the pleader 
must exercise his discretion * 

4. In all case.s in which the party pleading reh'es on 
I'articuUra to be any misrepresentation, fraud, breach of 

given wh«e necessary trust, wilful default, or undue influence, 
and in all other cases in which particulars may be necessary 
beyond such as are exemplified in the forms aforesaid, parti- 

* Oil tliLs subject see Ann Free 1908, Vol. I., 238 ct seq, uiid Oilgcrs on Pleading, 

Clh Ed , p. 108 et M<{ 

* Pei Lord Denman C J , in IVillianw v, Wilcox A ami E, p. 33l cited in 

Ann Pia«. (lO')S) (1) 23S 

* Per Crett L J in Pfiilijips r. Pliilippa, (1878} Q. B D. at p 133, cited in Ann. 

I'rac eiipra 

* Sec generally Ann Prao (1903) 1, 236 ; and Odgurs on Pleading, 6tL £d. p. 82. 

* See Ann. Prac. (lOOS) i, 241, for other forma aee Odgera on Pleading, 6th Ed , 

App. of Precedents. 
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culnrs (with dates and items if necessary) shall be stated in 
the pleading. 


H. S. O. 10, r. 6. 

The s.ime principle applies in tlie construction of tVie com- 
pliance with this rule as untler rule i ante. Sufficient detail must be pleaded to 
apprise the Court and the oppo>ite party of the exact nature of the questions to 
be tried ' The p.trticulars to be stated will depend on the circumstances of tttcb 
c-tsc and the draftsman is gncn a discretion to be exercised according to ordinary 
common-sense rules. 

When misrepresentation, baud, negligence, or misconduct arc alleged, the 
facts upon which the allegations are based must be stated with especial P^tti' 
culanty and care.® This h.is been the rule m Indian Courts for years past,^ and 
the alteration aimed at by these Orders VI and Vll is rather to shorten and 
curtail the existing forms of ple.admgs In respect of allegations of this nature, 
howe\er, very full particulars are still required. In defences to suits for wrong- 
f.\ » ...1 t j-.. - . .-ijicged inroinpeiency or dishonesty 

■ ■ iilarly of all charges of negligence, 

• tnt of skill etc.* 

Thus in suits upon promissory notes, bundles or bonds and the like, where 
the defence raised is that of fraud or undue influence, the facts supporting those 
charges must be very fully stated 

This rule IS gener.tlly understood in India but the following examples from 
the English books may be useful for reference 

/Ifrt/f«r/r/.--Pariiculaf& h.tve been ordered of a defence of “inevitable acci- 
dent” • 

—In matrimonial suits exact panicul ITS of the time and date of 
each act alleged, whether of adultery or cruelty must be pleaded , the general 
allegation will not suffice and can only le.id to an application by the opposite 
parly under O VI, r j * 

/ls.Trr«irflf — The date, and names of pari'cs should be pleaded, also whether 
terb.il or in writing , in the I.attcr case specifying the document or senes of docu- 
ments retied upon. 

B.vn.x^ti — .\ny special damage alleged must be fully and specifically plead- 
ed For inst.snce where (he plaintiff states tli.at he h.as been injured in his pro- 
fcsijon Of business and has lost clients or customers, he must set out their names. 
Hut jntticulats of general damage arc never required ^ 

Faf Camment Di^by \ lAe nnancial Nexvs Ltd^ 

The Court will not take nonce ol any general .allegations of fraud. 
The acts aheged tube fraudulent must be set out and then it must be slated 
that such acts were done fraudulently.*. See note to Order VI, r. to fos/. 

/n///.i,’.i//4’/r —Where It was alleged that ccrt.am persons Jnd jnstignled the 
defendrnt to tfo something, particulars of such instigation whether verbal or in 
writing and the date were ordered to be delivered 


' Awn. I’rM ltO>iH) i, 'iti. 

» Ann. IVa?., (ID-NJ i,2il. 

* h*'* Itrbji r O/tngvdhar, (IP'isJ 32 Itom . 23.t 

* i-l 

* M»ninr. .MeTuggart, (|{»»I 21. R . ISit cited in Odecr. on cu. i:r, 

“J.^y ri’^r^fUrtopp, 1. T.lfcH Ittvlirrpr. Ihdiop, (llNIl) 1*, 3-JJ ; ,c0 Odgerf 

Iy.n.r.r, lUnit r. Newn-s Timei Rep 131. cited in v\nn. IVac. 

* l>i;U r. The Finifv-UJ Xp«» l.td , (Ifm;)!. K. ll UtL 

rn.tV'a. Mnl.nrs.TMj. 5 .Ipp C.ii, CO;. Till 

n Vnv.e. Mr,l,r.,lA..<,ci.M«nr MriUniiK Firr. A.-ocMion, .-I? I.. T.. Ms. 
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— In .1 suit for cbmagcs in respect of a libel or slander, uhere 
the defendant pleads justification, he should guc the instances of misconduct on 
which he relies sufficiently clearly to inform the p'aintilT of the precise charge 
made against him * 

Misref-tescnl.if.on — The nature and extent of each alleged misrepresenia- 
lion must be set out* by whom and to whom it was made and whether verbal 
or in writing , if in wrning the document must be specified. "* 

— Full particulars of any alleged neghgencc must be given 
whether contributory or otherwise * 

Piij-ifunt info Ccio /. — The written statement should .always give particulars 
of such payments where made in addition to the notice under Order XXIV, r 2 
but in England it has been held that the omission to do so does not 
make the pajmenl nugatory " 

— In suits to obtain a declaration of right of way, the plaint 
should set out ihc exact course and termination of the alleged way.* 

5/tjnz/<r —The precise words used and the names of the persons to whom 
they « ere uttered .and the d.ate of publication must be set out in the plaint ® 

5 A further uud better statement of the nature of the 
I'urtiKr nii -1 i<iur cfajui or tlefciice, or further and better 
staumeut, .t piiaKn- particulars of any matter stated in any 
pleading, may in all cases bo ordered, 
upon such terms, as to costs and otherwise, as may bo just. 

R S O 19, r 7 

" . • under this rule will be settled by the Rules 

h applications .are mnde upon summons to 
• in chambers ® 

The general rule seems to be that fuither particulars should be ordered 
whenever it is apparent that the applicant will not otherwise know what his 
opponent means to try and prove aK.atnst him at the trial of the suit.**^ He is not 
entitled to the names of the other side's witnesses nor to other particulars of their 
evidence, but even these cannot be withheld if the information sought for 1$ 
necessary to enable the applicant to properly prepare for tri.aP* In England 
particulars are not ordered of immaterial allegations nor of allegations as to 
which the burden of proof bes on the applicant ** 

Leave to Amend — \ parly is bound by his particulars and oii^ht not to be 
allowed at the hearing to go into matters not included therein except by special 
leave of the Court granted upon terms * * If therefore a party discovers new 
matter as to which he desires to give evidence at the hearing, he should appfy 

1 . T rt n BiM T -enberg r Labouchere, (1S93) 


> rac (lOOS) 1. 246 

‘ and Oilgers op cit. pp. 77, 

• Ann.”Piac flOOS), i.2^6 

• Oclgers on Libel and Slander, ' 
4 U 1 1.11. oa., 

• Sec Ann Prnc (1008) 1. 249 
“> id. 251. 


n D., 154, 161 i Zievenberg v. Labou- 
lAnn Prac (1908) i, 250. 
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for 1 ea\e to amend or add toh'is plead'mgs.'^ This should be done ia good time 
50 as not to prejudice the other patty in the preparation of his case and appnca- 
tionsfor lea\c to amend particulars at the time has generally been refused m 
England.* 

6. Any condition precedent, the performance or occur- 
rence of which is intended to be contested 
Condition precedent, distinctly Specified in his plead- 

ing by the plaintiff or defendant, as the case may be ; and, 
subject thereto, an averment of the performance or occur- 
rence of all conditions precedent necessary for the case of 
the plaintiff or defendant shall be implied in his pleading. 

It S. O. 19, r. M- 

In terms tins rule covers conditions precedent of every kind and it would 
.at first appear to be lechniCHlly correct to omit all reference to those of which 
due perrurni.\nce will be Alleged .at the trial Rut it has been held under a 
sinwUr rule in England that nllCRMions which really form part of the cause of 
ftciion should he set out.* The best e<.-imple is that of the notice of dishonor, 
required by the Xegoti.able Instruments Act to support certain actions upon bills 
of exchange and hundies. This should always be alleged and so should 


ueienuant uesires to raise the point ol notice he may do so in his written state* 
ment, but the pbmiiff can watt until he does so specifically. See O. VIII, r. 3 
faif. 

7. No pleading shall, except by way of nmondment, 
Depatiure claim or Contain 

^ ' any allegation of fact inconsistent Avith 

the previous pleadings of the party pleading the same. 


R. S. 0. 19, T. i6. 

This merely bjsdown a role which would be followed by every cautious 
pleader as a matter rf course. If necessity arises, through the discovery of 
fresh information or otherwise, to put forward n new claim or defence di/Terent 
from that already raised the best and now the only course is to apply for leave to 
amend the original pleading. 


8. ^Yhoro a contract is alleged in any pleading, n bare 
, denial of the same by the opposite party 

l>fm»l of contract. \ u« t. \ \ o.lw 

slmU be construed only as a denial in fact 
of the express contract alleged or of the matters of fact from 
Avhicli the same may bo implied, and not as a denial of the 
legality or sufliciency in law of such contract. 


R. S. 0. 19, T. ca 

This ruteiiin efiect an example of the principle l.ii(ldonn in f. 2 ,tu/ira. 
n,.w,v. 4 . - at! agreement he must dearly state upon what 


If a piny i1r,i|i 


rMr.it C«.. r.^nij»<rt, (15?^} 2Q. R, 143. oUier c*bm 


O. n, r. 12 .] 


rLEADisaa oeneballt. 


489 


ground he me-ins to contc't It, whether he denies that he ever entered into it at 
all or whether he was induced to do so by fiaud, niisrcpre:>entation or mistake 
ttc. See also O. VI 11, r. /jr/. 

9. Wherever the contents of an}’’ document are 
Effector dcwunicnt to material, it shall be suflicient in any 

^ pleading to state the effect thereof as 

briefly as possible, without setting out the whole or any 
part thereof, unless the precise words of the document or 
any part thereof are material. 

R. s. 19, T. 2t. 

In suits for damnges for Libel, the precise words are material, and where the 
construction of a Will or other document is asked for the ecact wording, when 
material, should be set out in the p]e.-idings.‘ 

10. Wherever it is material to allege malice, fraudu- 
ifaiiee, knovrU-dge, lent intention, knowledge or other con- 

dition of the mind of any person, it shall 
be sufficient to allege tlio same as u fact without setting out 
the circumstances Irora which the same is to be inferrecL 

R. S. 0 J 9 , r. 3 :. 

This rule, IS an application of (he general principle that material facts only 
and not the evidence by which they are lo be proved should be pleaded 

Frau(f-~M^st be distinctly alleged. The acts alleged to be fraudulent 
must be stated, and then it will be sufficient to aver that they ivere done 
fraudulently * 

KnowUdgt^\\ is sufficient to plead “as the defendant well knew at all 
times material to this suit ” or “ whereof the defendant had notice ’’ without setting 
out when, where and huw that knowledge was acquired or notice given ^ 

11. Wherever it is material to allege notice to any 

person of any fact, matter or thing, it 

^ shall be sufficient to allege such notice 

as a fact, unless the form or the precise terms of such notice, 
or the circumtances from which such notice is to be inferred, 
are material. 

R. s. o. 19, I. 23 

This rule is no doubt intended to put an end to the former practice of setting 
out in pleadings the entire letter or menioranduni containing the notice. 

12. Whenever any contract or any relation between 
Implied contract, or uny persoiis IS to be implied from a series 

relation. q{ letters or conversations or otherwise 

from a number of circumtances, it shall be sufficient to allege 
such contract or relation as a fact, and to refer generally to 
such letters, conversation or circumstances without setting 

* Darbj'shire r. Leigh, (]808> 1 Q B., 553, 659, See Ann. Prac. (1908) i, 264. 

* Kedgmvo v. Hurd, (1881) 20 C. D., 1 j and Ann, Prao. (1908) i, 264, and other 

cases there cited. 

' Id, 265, and cases there cited. 
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them out in detail. And if in such case the person so 
pleading desires to rely in the alternative upon more 
contracts or relations than one as to be implied from such 
circumstances, he may state the same in the alternative. 


R. s o 19 . r. 24 

13. Neither party need in any pleading allege any 
matter of fact which the law presumes 
irf'iuiiiititJiiiofUw. in his favour or as to which the burden 
of proof lies upon the other side unless the same has first 
been specifically denied, {eg, consideration for a bill of 
exchange where the plaintilfsuesoiily on the bill, and not for 
the consideration as a substantive ground of claim.) 


R S. O >9, r 25 

These iwo rules are also intended to shorten pleadings and aiC taken direct 
from the English rules 


14. Every pleading shall be .signed by the party and 

, his nloador (if anj’) ; Provided that whore 

coMiigto «*iguc , ^ p^ix-ty pleading is, by reason of absence 
or for other good cause, unable to sign the pleading, it may 
bo signed by any person duly authorized by him to sign the 
same or to sue or defend on Ins behalf. 


Act XIV of 1S83, sec sr. This rule applies to II C. and I’rov. S. C. C. 
Siffned- The mere fact that the pUiol has not been signed by the plaintifT 
Of by his .authorised agent will not necessarily make the plaint absolutely void. 
Such a defect m.i) be cured by amendment at any stage of the suit.* 

As to Ccrpontftotit timl Cernfanret, see O. XXIX, /or/. 


16. (I) Save ns otherwise provided by any law for the 
Wiiflsati.m of pknii tiiiio bcitig ill forcc, ovory pleading fchnll 
bo verified at the foot by the party or by 
one of the parlies pleading or by some other person proved 
to tlie Hfitisfaction of the Court to bo acquainted with the 
fiict.s of tlie c.s'ic. 


( 2 ) The pcr.son verifying shall specify, by reference to 
the jiiunbered paragraphs of the pleading, what ho verifies 
of his own ktiowlcdgo and wlmt ho vorific.s upon infornmtion 
received Jind heliovcd to be true. 


^ (3) Tlio verification .shall bo signed by the person mak- 

ing^ it ^ ami hIijiII st.ato tbo date on which and the place at 
whiclt it ^^as Rigttetl. 


ActXlVoftSS:. tgctt. 5, and $2 This rule applies lo H.C. .and Prov. S C.C. 


Sm-li.tlOur)?* An.M Aktotho 
jvl .*r lu>i r. }h U<..| 


(tuturv of lltilerato pi.r»f>n*, 
tn., 5'<J. 



0 VI. r. 15.) 
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Who should verify — h his lonj; be^n Jhe rule lint ilic Courls are bound 
lo see tint phmts ire 'cnhcd Ij\ the |il.iiniiiT<, tintess the htier .ire iin.ible to do so 
b\ retsf'n of .ibsencc or in\ «•>>.! nuse, when they nny be allotted lo be verified 
b\ conipetcnt per>orjs ,* .ind if a phimiff charges fraud on facts knoivn lo him 
he should >crif\ * \ (aphintilT added must venfv the plaint, unless ihe f.icts 

.irc admitted ^ Where i plinit n subsinbed and senfled by a person oilier than 
the pli'niiiT nonce should be gixcn to the defendant , nothing more formal need 
be done bv nay of nunce to suppoil an aiiplir.ition for ilie -idmission of the plaint, 
if the prison xer. fun;; it is in other rc-.pccts cjualified * The Administrator- 
(•eneral a> i pihln officer is exempted from verifying otherwise than by his 
siitniture anv petit. on presented bv him under the provisions of Act II of 
1874 ® A ^jinrdiin mother having on behalf of her minor son brought a suit m 
aMimliidirs (. ouri, that the pleader appointed by her could sign and 
verify the p'lint ' 

Practice —llvceptions m favour of persons unable to verify should be 
pleaded. consii'creJ. and decided in c.irh cascT Wliere .1 pl.aint has been 
verified bv a person who his not shown Ihe Conri that he is competent to verify it, 
the Court his remuveil it from the file but if once verification by an agent has 
been sanctioned, the Louu, it seems, cannot of us own motion object to it after- 
wards .x bui the ippell.re Court miy re(|uirc the omission to be supplied.''* 

-Under this CckIc an order reyecting a plaint is treated ns a decree 
bee Set 2 (j un/. ice /V.»e<r .ind p i.antc. 

Form of Veriflcation — Ihira (2) embodies the case Jaw oi this sub- 
ject >» 

Ihe subsianii il pornon of a plaint consisting of the statement of the claim 
of (he phiintifTs and the pr.iyer VV.1S ivritteii on two sheets of plain paper and 
veriiied by the pI.untiTs bubsecjuenily to the afriving of the plaintiffs’ signatures, 
a front sheet consisting of a piece of stamped paper with the name of 
the Court and the n tmes and addresses of the parties was added, and the 
plaint thus composed died in Court ; helti, that the verification was defective, but 
the plaintiffs should have been allowed (0 amend the plaint by making a proper 
verification '* 

Acquainted with the facts —When the plaint is verified by a person 
other than the phiintitT, the Court must he satisfied that he is acquainted with 
the facts of the case, but m the case of a person holding a general power-of- 
attorney, or of any other recognised agent, the Court will not insist on any 

' Kccnixi Singh v Esbaii Chunder, (IHC6) 6 \V. R , 213 ; Leelanund Singh, 
pctitioniT, (1807) 7 W. K , 103. 

• Jardme, Skinnci & Co v. Sburno Moyee, (1875) 2i W, R, 215; Raja of 

Toniknhi e. Rrnidvvood, (1887) 9 All , 505 

’ Jloban Liil f. liishnu CIuiiMlra, (18G3) I B. L R, 100. But see Mohmi 
Mohun 1 ' Bungvi, (1890) I7 Calc , 580. 

• Puddomokey Dossee r. bh.imaClrarn Chuckerbiitty, (I8CC) 1 lad. Jtir., N, S., 220 

‘ Avdiill, m the goixls uf, (1899) 2G Calc, 401. See also lilcConiisKey, in the 

goods of, (1893) 20 Calc., 879 

’ SaifuIIiV V. Ilaji Miya, (l990) 21 Bom., 238. 

’ Uuhe^sur Buksh, petitionsr, (I8C6) 5 W. R., Mis 33; Mohessur Buksli r 
Sheo Naroin, (1806) 0 W. R. Mis , 69 

" O.-i-enJ f}.iriiiy k C> v. Stsjl, {IS6B 1 In-I, Jiir. N. S., 39. 

• Sutto Churn t' Suioop Chunder, (1809) 12 W, R , 405 • 

1'^ Raja Ilf Toinkulii v. Braidwood, (1687) 9 All., 505. 

" Uptiidra Lull Bo'o, m tlio matter of, (1831) C Calc., 675 ; Solomon v. Abdool Aziz, 
(1879) 4 C. L R , 366, 

‘r Fateh Chand V. lfnn«ali Rai, (1693) 20 All., 442 , Ganga Sahai v. Muhamnud 
All, (180S) 20 All., 444, note ; Fakir Clinnd it. Mohesh l).i8, (1898) "0 All, 
415, nolo. ' “ ' 
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extreme stringency of proofs Where a plaintiff sets up a case of a fraud rest- 
ing merely on his personal knowledge, he should verify the plaint - In order 
to cnnsluute a proper verification of a plaint, it is necessary for the person 
verifying, if all the facts are within his knowledge, to state distinctly that they 


plaint .are true to the best of my knowledge and belief, ” — is m substantial com- 
pliance with the provisions of this rule.* 

Where verified. — The rule does not require the verification of a plaint 
to be made in the presence of an officer of the Court ; but having regard to the 

• ' '• . .U-. — .1 — j {jjg plaintiff, who 

is desirable that a 
of the Court, un- 
dispensing with his 

attendance.® 

Objections ■when taken —Objections to verification should be taken 
before the settlement of issues ; after that, the case should be disposed of on the 
merits, and not dismissed for insufficient verification ® If the verification of a 
plaint IS discovered to be defective at any time whilst the suit is before the 
Court of first instance, the plaint may be amended by the Court If such defect 
be not discovered until the suit comes on appeal before an appellate Court, such 
Court mav, if it think fir, return the plaint to the Court of first instance to be 
amended by It But when the defect is such that It is covered by the provisions 
of s 97, there is no necessity for the appellate Court to take any steps to procure 
the amendment of the plaint. In any event a defect in the verification of a 
plaint will not of necessity result m the dismissal of the suit.^ 

16. The Court may at any stage of the proceedings 
StnkiDg out plea. Order to be struck out or amended any 
matter in any pleading which may be 
unnecessary or scandalous or which may tend to prejudice, 
embarrass or delay the fair tiial of the suit. 

R. s. o. 19 , r. 22 

Under this provision the Courts can enforce the rules of pleading contained 
in this order. 


‘ Kastolino v. Rustoniji, (I860) 4 Dorn,, 46S. 

* Drolap Clmnder r Kristo Kishore, (183^8 Culo , 8Sj } Roja of Tomkuhi r. 

llraidw'ood, (1887) 0 All., 505, 

* Ginlhan V. Kanhaiya Lai, (1893) to All., 59. 

* Rajit lUm r. Katesar Netb, (1396) 18 AIL, 390. 

* Knstolmo r. Itustomji, {1880> 4 Bom., 403. 

* Shama Soonilarco r. naliimuodfleen, (1875) 21 W. IL, 71 , 0 VI, r. 17, h/ra. 

’ Ihkjii lUm V Katewr Nath. (1890) 18 All , 300. 

' i'^*7**' other cases cited in Ann. Prac. 
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hy »he trnl tlic Court mty acl ; and it is essentnl therefore upon an application 
on this pround to slicrt some prcju lice or embtrrassnieui.’ 

If the onn?cc«-irv muter conii'ns any chtrpe of misconduct or bad fiith 
apamst the op.'o-ite put) or indeed .tgainst any one else the Court ivjjl 
order it to be 'truth out as scandalous* 

<<,!/•, f i/cMi — \l!epat»ons of dishonesty and outrageous conduct are not 
scandtljut if relc'ant to the I'sues of the case® lJut if degrading charges 
be made. ttliKh are irrelevant, or even if relevant, and unnecessary details be 
pnen, the p!ei<hng becomes scandalous • 

Tc/ids /.» fr/ju.ittf t‘, —Where a pleading is defective merely in that jt does 
not c mr tin all lue pait>fulars which slmul.l be given, it it not embarrassing within 
the ineaniifg uf ihii> lule but an apphcatiun should be made for a further and 
better statement uuder ' I, f 5 * 

17 The Court nitty at aii}* stfigo of tlio proceedings 
Ani-ndincni of i.i.a.i ttllow oitlicr party to alter or ninencl his 

'"s* I>le.tding> in such manner and on such 

terms as may be just, am! all sncli amendments shall be made 
as may he iKces^ary for the pin pose of determining the real 
quc'ilKMis in controver-'V lietween the parties. 


Att MV vf i 8 Sj. Sevt S3 K b O 28. r t. 

Atnsndfiietits of pleadings .are divided by /,>f lilabc Odgers K C. into three 
( lavses 

1 Amendinenis in <an opponent’s pleadings .against his will. 

2 Amendments bj the Court of its own motirm in order to determine the 

real questions m controversy between the parties. 

3 \mendmenis by a party in his own pleadings 

I his rule deals only with the second and third classes, and the first kind of 
amendments have been considered under rule 16 of this order. 


Gettcr.il r///^ — Leave to amend shotdd be given in all cases where it c.an be 
granted without injustice to the other Side, .and e*en if expense and delay wiJI 
be occasioned by the order fur amendnieni it should be made whenever that 
expense and delay can be recompensed by costs." ‘’There is no injustice if the 
other side can be compensated by costs."^ 

Subject to this rule an amendment should always he allowed if thereby “ the 
real substantial question c.an be raised between the parlies" and multiplicity of 
legal proceedings avoided,® .and however negligent or careless may have been the 


> Knowlear. KoUiU, JtS Cli D. p 270 Ann. Prao. (1U03). i, 207, Kassam v. 
Jtudge, (ISOI) I Q A tpass of evidence in'crted in the plcndinca may 

be struck out, United TcltphoncOo *>. Thaclcpr, 09 L T., 852 
’ Lamb t'. BeaujiKMit, -tO L T,, 772} Jfiirray r. £p>oin Local Board, /J897) J Ch 
3o. See Ann. I’rae, (lOOS) 1, .1263 ; Otigeis Op. Cit. 172. 

* Millington f. Lormg, (I83rt) C Q. It D.lOO; Fisher v. 0« en (18781 8 C. P. at 
p 05.1 j Chrutieo. Chrialic, (1S73| L R , 8 Ch -199. 

< Blake v Albion A'suranco .Society 45 L. J. C P. 603 ; and other cases cited 
in Ann. Prac. (t908) j, 268. 


» Brtvis V. James, (1881)26 C. D. 778 Ann. Prao (1903) 1, 269, 

' Australian S. K. Co. v Rmith, (1889) 14 App. Cas. at p. 329. 

' Per Brett M. R., Ciarapede •>. Cim-narcial Union Association, 32 W. R. 
p. ‘20 1 rfoe Ann. Prac. ( 1908), i, 35) * There is one panacea which heals every 
»ore m litigation ond that is coats ” per Bowen L J., m CrooDcr r Smith 
26C. P, atp. 711. ’OaiiD, 



494 


THE CODE OF CIVIL PROCEDURE. 


[SCHEO. I. 


first omission, and however late the proposed amendment, it should still be allowed 
if an order for costs will recompense the other side ^ 

Not allowed — But an amendment should not be allowed save when the 
plaintiff has an honest case, and, by some mistake or misapprehension, has failed 

. _ . ■ .V.. 2 «,», ,f affect the rights of third 

>f action are added * So a suit 
' inserting a clause that even 
j!e of the testator’s property.® 
d, if the new defence places the 
plaintiff in a different position from that in which he would have been, if the de- 
fendant had pleaded properly at first ® 

A claim for rent on contract cannot be changed into one for use and occupation 
of the land,^ unless there be an alternative claim to that effect,® nor can a claim by 
a eo-sharer landlord for his fractional share of the lent into one for the recovery of 
full rent,® for hire of cargo boats, to a suit for accounts as agent,^® for account as 


ot me otuer neirs “ I'.ur can .* smuor uowet on .i wimeii agieeiuem oe tiungcu 
to a suit for dower on custom'® The plaint of a suit for a declaration of title 
cannot be amended on appeal by the addition of a prayer for possession'® A 
suit for recovery of money due on a contract cannot be altered into one making 
the defendant liable in tort for misrepresentation,'^ nor a suit brought on the 
ground of fraud into one for redemption '* 


Specific ptrfonnance suit for specific performance cannot be changed in- 
to one to cancel the contract and retain a deposit, even if the defendant says he is 
unwilling to complete,'® otherwise, if plaint iff had pie.tded in the alternative.®® 

‘ CUrnpedo e. Commercial Union Association, 32 W R, p 263. and an 
order may of course be made for security as in Xoitliampton Coal Co. v. Mid- 
land Wagon Co, 7 C. D.. 600 


* nUjro f LeWiranee, (1871) IC W. R , 123 j Mukhoda v Ram Churn, (1882) E 
Calc , 871 ; Ueddmgtoti v Atlee, (1887) 36 O D , 3(7, p. 320. 


* Ruglioon undun v fiopal Clnind, (1873) 20 W. R., 17, 

* Norayan f H.rn, (1880) 13 Bom , C04 

* Dnmoilar v, FurmananJas, (1883) 7 Bom., iSo 


• Steuanl f. North Jlet. Tram. Co., (188C) 10 Q R D , 530 
(1880) 41 C. I) , 503 Atm I’rae. (1908) 1. 335 


ndevain v. Colien, 


' Luchmepul V. Enaet Ah, (1874) 22 W. R , 3t(; . Lul.hee Kant f. Sumecrooddi 
21 W. r. , 208 5 Siirendm Naram Singh v. Bh,\i Lat rii.vUur, (1893) 22 Crtl., 752. 
I Xlschhea Singh v. Upcndra Chnndra, (1900) 27 Calc , 239 
» Ram Saran t. Neni Naram, (1901) 6 Calc. W. gig, 

’ Shibknsto v. AIkIooI, (1880) 6 Calc , C02 ; 5 C. L. R , 455. 

‘ Hamilton r. Land Mortgage Bank, (1833) S All , 450. 

• Umhika Churn v. Nadir, (1869) 11 W. R„ 133 


•• Goi>co Lall V. Chundraolee, (1873) 19 W, R., I5 (P. C ) ; L. R. 1. A.. Sup. Vol. 

** Sreo I’oralmd r. Trumbnek Nath, (1870) H W. R., 3SC. 

* * Mahomctl A«ghur v. lilanija, (1887) 14 Calc , 450. 

*• Nn^a^.lna f. Shankunni, (1892) ISMacl , 255. But see, Abdulkadar v. Wahomcil 
(1V22) 15 Mad , 15. ’ 

” StolR-ndra Nath Mookerjee, (1863) 0 W. U , 20(! 

“ Ram l).»a i. Indronnni Utsl, (1898) 3 Calc, W, N-, 323. 

Stoner Smith, (1SS7) 3>C. I»., I8<». 

•* Kmgdon V. Kirk, (1887) 37 C. D., 141. 
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Avjm/.’ff A cliim to Iind as OTinifrfi/'c.innot be turned into one 

.IS an occup.anc)-f)oi (noi in the altemalisr,) * a suit for possession .and mesne 


and genrrall) ihou^li a person in a suit based on dispossession need 
not state bts title \ei if he docs, he ought not to succeed on .a perfectly 
different ore * In a sun for |M*sscssion based on .a ZiiArA/, the Privy Council 
refused to rraVe the defcn.iint repiy athances, though the real transaction was a 
mortgage * Where A sued for properly as desisec under a mil, he could not set 
up a want of title in the testator lo devise the estate;^ .and where A sued as a 
mortgagee, asseriing that she hadadvanced the money out of her o«n moneys, 
their lordships declined to hear it urged that the money came from her reputed 
husband, .and that transaction w.asb) way of gift or provision for her,® .and a claim 
to icuecni one m'irtgage c.annoi be eh.anged into a claim to redeem another.® 
In a suit for pasucssioa on the gtound of forfeiture, the plaintiff failing to 
prose that the defendant was a tenant under him, was not afterwards allowed to 
succeed on the grounil that the defendant was a trespasser.'® 


/inm.irert,i! timeiiJmenfs — \n inconsistent or useless amendment will not be 
allowed** and if at the hearing It appears that an amendment has been made 
uselessly, the part) who applied for it will h.ave to pay the costs occasioned there- 
b) ‘-f 


• (h-hind Sloliimvtiiiri- irudhuh PirMil, (ISCC) C W, R., 211 } B. L. R, F. U., 

SSI 

• Noi, in Clmii'lor e. Jfohesh Cliunder, (1809) I2 W. R , CD j •ce, however, WaIikI 

Abm f. S.ifat Alim, (ISDi)) 12 All . C3C 

• NiUe. Soini, (1874) 21 W R.422: Ki'licii Cliumler i’. Kalecnath, (lS72) IS 

W. R., COT but etc, Piikcer D.in OopAl, (ISCO) 12 \V. R., 107 j nor n 
cl, mil for upon a nioknrnri title into one for recovery of posvovsioii 

hj previous occupation,— a Debu v. Bydonath, (1875) 24 W. R , 444. 

• If - _ 1 .... tr..,. y> ... t.h 


Hakim, (18T0) 1 All., 507. 

* Pcrhlad Sein t>. Budlioo Singh, (1867) 12 Moo. I A., 275 ; and see llunigaser 

«. Do Soysa, App. Cav., 1891, p. 69; Babg Ram v. Har Charan, (180U) 12 
All., 648. 

* Mylapore v. Yeo Kay. (1886) L. R., 14 1. A., 168 ; 14 Calc , 801. 

' Chowan v, Mahomed Ilossein, (1869) 13 Moo I. A., p 362, 

* 6'yhindrav t) Righo, (1894) 8 JJom , 543. And eee, Ramanaclan r. Pulikutti 

(1803) 21 Mad , 288. 

*° Laljeo Smgli t) Bunwary Lall, (1876)25 W. R., 448. 

** Sinclair tv James, (1804) 3 Ch at p 357 ; Seo Ann. Prao. (1003), I, 364. 

»» Litchfield V Dreyfas, (1900) I. K, B.atp. SOa 
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Limilittion.—h plaintiff will not be allowed to amend by setting up fresh 
claims on causes of action which have become barred since the filing of his 
plaint.' 

Changing the character of the suit. — An amendment entirely altering 
the points of contention between the parties ;* converting the suit into one of a 
different character or inconsistent with the case on which the plaintiff came 
to Court,* should not be atloned* The Courts of this country are_ to decide 
according to equity and good conscience, and the substance and merits of the 
case are to be kept in view, not merely the wording of the plaint but the issues 
settled for trial.® The substance and not the mere literal wording of the issues 
is to be regarded ; and if, from inadvertence or other cause, the recorded issues do 
not enable the Court to try the whole case on the merits, an opportunity should 
be afforded by amendment, and if need be by adjournment, for the decision 
of the real points in dispute but the amendment must be either involved in 
the pleadings, or consistent with the case as originally laid, and the state of 
facts and the equities and ground of relief originally alleged and pleaded should 
not he departed from ,® and acting on this principle, the Courts of this country 
have allowed the plaint and issues to be amended in special appeal ;® and 
where, on the f,ice of the plaint, no relevant case was made against certain de- 
fendants, as where the suit was on a money bond executed by A, and against A 


the channeter of the suit It is the intention of the legislature that all matters 
in dispute should be disposed of in (he same suit. It is not intended to prevent 
an alternative case being set up So, in a suit for enhancement of rent on a 
kubuUat^ which is not proved, the plaint may be amended by adding an alternative 
claim for rent at the old rate 1 he amendment of the plaint is in the discre- 
tion of the Judge and not the right of the suitor. It is not enough for the plainiiff 
• ' ’ ■ ■ ‘But 

for 


‘ See. Weldon v Neal, 19 Q B. D., 394 , Aim. Prac. 1903, i. 353. But 
nee Barkatonnisss V Mah.nn.maJ Av»d, 0895) 17 All , 28S, and eases cited in 
0 Kinealy Civil Proeedore Code, 6lli Ed. p 192 

• Narajinfav t. Javhervalay, (1883) 12 Dom , 431. 

• Musvoeve Bank v. Bartow. fWST) 9 All , ISS. 

• Nritto LaU v. P.ajendru, (1895) 22 Calc.. 502. 

» See also Binismi Ayva i v. Rvmu Mapan, (1860 )3 Mvd H. C.. 372 : Releigh 
f. Goschan, (1893) 1 Cb . 81. 

• Rup Sinjh V Bsisni, (1933) L R., II I. A., 149, p 155 ; 7 All., 1. 

’ Tlunoonvnpersvad t\ Babooce, (1819) 6 Moo. I. A., 393. 

• Esh^hunder Shama CTiwn, 0860) 11 Moo I. A_, 7; Ameeroonnissa v. 


• Itim Dijal Khan r. Ojoodhia Ram Khan, fl876) 23 W. R., 423 ; Mahomed 
Zshoore Rutta Koer, (1866)11 Moo 1. A., 463; 9 W. R., (P. 6 ) 9 ; 
Uhaniram Sliaha r. Bhagiratb Saha. (1893) 22 Calc., 692. 

® Mnhufnmed Zshoor r. Rutta Kocr, (1866) 11 Moo. I. A.. 463 ; also Indur 
Chunder r. Radha Kisbore, (1892) 19 Calc., 507 ; L R., 191. A., 90 
» Kasinath Djv r. Sadaviv patnaik, (1893i 20 Cale , 803 


»*^aralChandMitterr Mohnn, (189S) 25 Calc., 371 ; 2 Cale. W.N.,20l. 
»• RWhvnBibeav. Uurray.Kriato, (1882) 8 Calc., 926. 

'* TajVramv Sadu, ((897) 2l Bora., 670. 

" Pros'^wao Chonder r. Gouree.(1807)7 W. R., 478. 
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pi’tiTinii cinr.o! h; bj m^ktnff n .i suit for pirtilton without entirely 
chm^in; i;< rlnr irrrr * Itj? ih* p'tint m i suit by .1 p.nrtncr for exclusive title 
to pr •,T t\ « IS I'ln *r.| I * be .injcn‘le<l by cnnvertmff the suit into 

o'.c f >r .1 .li" ilii.i 01 lit inttnnslitp anj in .iccount.’ Where the object of .in 
.Tiiifnil nrn' < t i ,’!i til n m"rel> I.* seek relief ancill.iry to the pnncipil pr.iyer 
of (fi- pi. Hit. s I h ini' niinieiit nnf .liter the ch.irric(er of the suit.* A 
ni i-l. n. to I lip. lee for ‘lie or any Other rchef, may relinquish his 

fuirti { .f ulr Hi,; pi 1 .r 1 smip'e money decree * A suit for possession may 
smiC'im*5 b» ( iin erie.l mio oic fur rrdcniption * 

Tlip nJcj ! .n M ihc ptiiiiiiTs nime of .i description of him .is an adminis- 
tnfor dues not ibrr the < h.ii.ieter of a suit * 

/>tu{ It 1^ Uie uniiersil prutice except m the most etception.il cir- 
cumMnnir- not to tt..KV .in amendment f«ir the purpose of adding a plea 
t’f fiTul binl hi-, not »>cei* pleaded m the first instance.^ The 

chir^- of fr lud nii'i be sobst.intiilly prosed .is laid, and ; svheti. one kind 
of f/,1 id hi' h'rii I h ir,;rd. .mother kind of fr.iucl cannot he substituted 
fur I*,* 111 I tilii.t tttii-li lontiins general .illcgitions but no specific 

in'iin.ei.i fiml . in lo; b»“ .iineixleil in second appeal* Charges of fr.iud 
musi b; i ib-i inf lied ,u the hcann,* of the case, ami cannot be reserved and 
proieti 111 lb* < .iiji.e oftiknig .ii..o«nts'® A pl.iintiff failing to prove charges 
of fr.iud and I'lllusion will not be .lUoiveil to change his case in.ippeal.^t 

V ‘'X f^h- gencnl rule i>th.it a party must be limited to the c.ise 

whirli he i>iiti fuiwird m bn phint . he miv, indeed, from the commencement of 
the sm>. pii' f jrwar.l in h's pUmt an .iltcrnatue case, and the defendint will have 
notite ill ii he li is nmre th tn one case to meet, .ind will not be t.iken by surprise. 
Where the p'untid Ins not put forviard an .tUernative c.ise, he m.iy have 
Iciic tu amend Ins plaint ami to s are his c.i<« therein correctly, if the Court, 
thinks that lie h IS reitc.l ini claim upin wrong grounds, from misinformation 
Ignorance of la-v or fict. mistake or misconstruction of documents. The Court 
will then in.ike such , in order .IS may seem to it just regarding the ndjournment 
ef the he iftig .iiui co-is , but, as a general rule, a plaintiff must abide by his 
I ■ ■ ' • — ..-.l Im, 


' (a.ridi.i.ik.arr Atmaniin. (ISO]) |8 Hniii , Cll 

* Karinihli II !■ O'OW’iialer of Foresla, (1830) 4 liom , lh?J 

’ IVaiy 5Ioli.an v. Xaitndra Krishnn. (1900) .I Calc. W. X.. 27.3. 

* .'iukhili’o f. Lathman Siiigh, (lOlO) 24 AU , 45C. 

* K«k']a"ari r. Mohimt {H>47) 5 Ci(o„ D J,, SS7- 


• OoniMas .• ]3,).lrftdis (j908) 31 Calo , Oj?. Sec Ramo v. Kinumi. fl906) i CaL 
U J . oO, Slisn .Tan v, Aldn), (1007) A. W. X., 203. 

’ IVtI.okI Usher 51. n., in Bmtloy p. Black, 0 Times Rep. 5.S0 ; AnnPrac. 
1, 35.1. 


' Al,dul Ifi.'Seii, 1- Tiiiiicr, flSSC) I. R., 14 I A, lilt U Bom., 620 
Kunhanicd v. Kutti, (HiOl) 14 Uad > 167. 

■ Kndinajiv W.amnaji. (fStM) ISiSom., 144 
’ Ailvocate-Cluncral n( Bombay v. Punjabai, (1894) 18 Bnm., 531. 

' DursunSihnov Prajag Uam, (1877) S C- L. R, 5.33 See aUo Earn Duo 
Uondilv. Indromom. (I803)3 0ttlc W. N.. .32,5 ‘ 


lev, 

o( 

incl 


• Krislina Cluirii v. Profab Cbuiulcr, (ISSI) 7 C.dc., 560 ; but see .ei, 

5XudIiOo, (1837) UCnlc., 592, where the plaintiff WHS allonetl to suec^lon a 

32 
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strictlv, for in a casein which a plaintiff claimed an easement by prescription, 
their lordships of the Privy Council dealing with the case as a special appeal 

• ' I" • .1 — _f . .!« ...■tetn.T n frrint allQ if a 

deed or 
•d.2 And 

wiiere piaiiuiii suea on casiom diiui.iiii.u m ....... . - succeed 

on the general haw and in Bombay, a suit for partition as co-p.xrcener can be 
amended by adding a claim on the general law to one on the basis of a com- 
promise * A plaintiff cannot allege that the defendant IS his tenant and, failing 
to prove this, succeed on the ground that the defendant has not proved twelve 
years’ adverse possession ® A plaintiff may set up two proprietary rights m the 
alternative ® A tenant cannot deny his landlord's title and sue to recover 
' ” ’ -»•«-- - - -« -»-• variance between a plaintiff’s 

lot been misled thereby or 
’s suit should not be dismissed 
• the proprietor of a certain 

building and had leased a part of it to the defendant, who refused to pay the 
rent agreed on, and sued to eject him, it was held that, even though he had failed 
to make out his case as to the letting, he was entitled to a decree on his title * 

Mo.ie of proof — "Xht doctrine that a p-trly must prove the particular title he 
• ’ ' ...... -r ._,j Thus, if a person 

I suntiud and fails to 
And changing ihe 
, succeed, unless he 

proves the allegations in his plaint, or if some of them are untrue 

Amendment allowed —Amendments hate been nlloued in India in 
the following cases . — In an action on promissory-notes brought under 
Act V( 1866 , defendant got leave to appear and defend, and the suit was dis- 
mtssed on the ground that part of the consideration for the notes was illegal j 
the plaint was amended in appeal so as to recover so much of the consideration 
as was not illegal 1 * A suit for khas possession of a onc-third share was allowed 


* Das? Chunder r 


Issur_Chunder KatU. (lS7S)3 Cale, 221, aoluck Chunder v. 


» Rup hingli V. Dai«ni, (1885) 7 AIL, 1 s L. R , 11 I A., 155. 

• Itecharjic riijaji, (1890) 14 Bom., 31, p, 47. 

• Haji Khan r. BaWeo Das, (1902) 21 All., 90. 

• Ulna Churn Gho«o v. Bi^hwft NbUi Ghose. (IS98) 3 Cnle. W. X., cxlii. 

• Lalu Oagil r. Motan, (1893) 17 Bom , C31, 

• RanchonLi^sr MancUlal. (1893) 17 Bom., CIS 
, • Balmakuinl e. Dalu, (1901)23 AIL, 498. 

Y Rii.h Dehartc ®. Xobayc, {18G9) 11 W. U,, 403 
• >>v lAlt.hman r. lUn {I8S4I) 4 Bom , 6SI- 

* MohummudZahoorf. Rutta 

'«1 Ml. Moo I. •* . 4C8;autlFee I’rohy r. Hell, (1873) 20 IV. B., 6. 
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to b“ chanced into one far joint p-)s«e5Sion ;* a chim of rent in kind to rent in 
money® In a suit for a declarniion of title it appeared in the course of the 
trial that the defendant ».is m possession of (Mrt of the property The plainliff 
«as permitted to pav add'tional stamp duty, and .amend the plaint by addinjr a 
pn\cr for possession * In .a suit for specific performance of a contract, it «as 
iicM that .amendment of the plaint so ns to make it include a claim for a refund 
of ihe earnesi-monej should have been alloned. altlioush not asked for till a late 
stage of the case * In case of a defective verification, the plaintiffs should be 
allowed .an opportunity of amemfinij the plaint by m.aktng a proper verification.^ 
An amendment by sinking ofi the names of some of the r.iiy.ats of a vill.age, who 
had been joined as CO plamttff> m .a suit brought by a person to restrain inter- 
ference with .a right vested in him severiliyns well as jointly with the other raiyats, 
w.as allowed ® In a sun for c-dlision originally filed against the owner of a ship, 
the plaint w.as allowed to be amended by adding the ship .as a p.arty defendant ^ 
/-.-..-n / .t. e- I , -v. — « — -c not altered, 

■ . t it c.annot 

■ ■ ' . • • * involved in 

II IS irrelevant to me reiiei ci.iimcu *” vvnere a reversioner sueu to nave it declared 
th.at certain alienaiiom made bv .a Hindu vvidoiv were not binding, and* pending 
appeal the widow died, it w vs held (h.ai he could not be allowed to claim posses- 
sion.'^ Uut when (he plainpff sued for a declaration that tlie defendants had no 
right to certain land and when pending the proceedings he purchased the land, it 
was held that he WAS not disentitled to the declaratory decree prayed for.’* In 
a suit for confirmation of possession and to set aside deeds, .although the con* 
fiimation was refused, the deeds vvere set aside and a pj<amiiff who has been 
dispossessed .after filing .a suit for confirmation of possession, may add a prayer 
for possession 

a suit on settlement of account and an agreement to pay if 
the agreement is denied, plaintiff can ftllbackon the current account,** and 
where in n suit for maintenance an agreement is put in and it is asserted that the 
suit must lie on the agreement and stand or fivll by it, othei wise it should not be 
used in evidence, the objection must be taken m the Court of first appeal.’* 

Co/tjfr//ta/>M c/potsetstaa.— A SMit (or conRmiUon o{ j)ossessiDn has been 
changedinto one for recovery of possession •* 


' R.VJ Kivliore r Hiirce Mohuii, (iKTJt) 19 W. It., 193 [di'^aptnoviiig Ucojoynath 
t', Lucklieu Muiico Dobi.i, (18C9) 12 tv. R., 248; hut eio Iv’ila r Sonai, (1874) 
21 tv, R , 422nlK>vc J 

* Bike Juii V. Bhajiil, (1874 ) 21 tV. R., 433. 

' Ab>Iulk.i(Ijr V. Mahumed, (1892) 15 Alad , 15 
‘ lliraUnvhluii f, Flulthtfc, (1897) 2l Bom , 827. 

‘ Fatcli Chaiid v. Slativab llai. (189SJ 2*1 All , 412. 

« VenkatacIiaLv v Kuppu Sami, (18S8) II Aliwl., 42. 

^ Bombay and Persu Steam Xavigatioii Co c. Shcpheul, (I8S8) 12 Bom , 2J7, 

* Pulainada v Raviitiui, (I8SS) II Mad , 94 

» Ramchandra r. VAiudcv,(I8S5) 10 Bom . 451. 

Ram Singli V. Dvpy, Cimjinr. trf Bam Baiiki, (1889) h It, 17 I. A., 54 ; 17 
. Culc , 444 

“ Goviiida V. Pvrniiuluvi, (1889) 1*2 Mad,, 130. 

tVdiiianra'J i'. Rostoinji, (1897)31 Bom , 701. See ‘ki-tcitic PtittOiiM v.nci;.” 

■ > Thakwnkeii v. All Ho^Kcin, (1873) I.- B , 1 1. A., 192 ; 13 B b. R., 427, 

*• irellus r Viciir of MiilaUir, (1878) 3 Mad , 293 

“ Shcopcr^li.ul t‘. Juggei until, (1882) L. K.. 10 I. 74 ; 13 C. L. 1’., ‘206. 

‘ * AUincd irosseiii f N'lbaliiddin Khan, (1883) 0 Calc., 915 ; L R , 10 I, A., 45. 

'* Abdooolali w Miijeevooildecn, (1871) 10 W. R., 27 t Amir IIo^Kirin r. Imambandi 
(1882) 11 C. L. R., 44.3;Clumiiu t. Unia, (ISS2) II C. L. K , 45l ; Rn"li 



tr> prove the ctle set up aiiir:caf»eip hat d yaarr adreree po ge s s ugs is raS- 
aent for a dectaraaea ta ccld rear free.* 

ll’rcttr p,u^-is . — Aaeadaieat shoaia he allOTet* whe“ dra ceeathiahis 
wraojly descnaed or pones are **» >n 

— A soit cader Aat VtH S. C.V iSSc. caald. be canned iota aa 

ordinary avil 

5/t.wa/ — Ataeodmeat -s a matter « -tint tae tHtoroaca cT die Ccert, 
and Its refusal u no grouad for special appeal^* 


18 - If a j>t\rty n^Uo h.\$ cbt:*iu«?u art ocucr- for leave to 
ttuioml dooii not atitcud acccrdajly ^thin 
tUo tuno Uuutvxl for that purpose by the 
o^lor. Of if uo tuuo is thewby limited 
tliou wUliln itnu'toou dti.p'* ftvux tUo duo of the order» he shall 
)\u\- by pyi'mlttod U* «xx»vud aftox' tUo c\plratioti of such 

in, .Mi.il *i NitOii- «i»sS UtT-Us'i \Y Xl . 3i'l . K»c»^v Nalbn MibetbCIioader, 
tlnii»lv‘a\V U , XOH I \um ^^a». V. IJ MjA. iSseot so, 
In At'd.mhti f tl>M> X,' \\ , Iv. N.^ »jd ^usssr t^TSsan, 

|lH7(')«a W XI . U t X'vUMnxt » ^^v'^^^v*».xX'^OMCJ.h^, 4St^“An»viiu r. 
HlmnViiiiiii, IlM*,*) X.N Mrt»t . v*vV 

* IIui'.'Ii.MhI V IViVlitini, (XSsii 0 X*''»n , XtW s K.»»umutuuu'isa r. JTilrsiaa, 
lUs'Jj fU'idiV. *» I NiUKam »•. ilV'tM xeul.-.. -XU i L. K.. Id 1. A., 

171 1 linW«U«nM» lVv«, XX>M>) 10 XVu'K. SS ; but 5«i Mumrisvr r. 

Do hnymv, XlSl'l) .\l'lvX*a», XA 

» Urtdlmbd f. Slismnn. (IvSHH Uom., ll"H j S-iVsiu r. Yiniivikshipa, (1SS3)7 
Horn., UO I Xmt sro Hirgojwl ••. lU'likco, (XS'iO) fl Cwlo., OiW. 


• Annnpft t’. iTniniwO’, 

• Krl»linnji v. Sitnrnin, (XSSl) 3 JXom., 41HJ, 

• MidiP'Xt Sinpli v. Clinnharja Singh, XXSS*) 4 All., 215 ; Shoonsrain r. Jai Gobind, 

(18S2) 4 All., 281. 

• Jf«n Odblicd r, Umbika, (1871) 1C t\'. B., 218 j JU'n CJimidcr r I«sur Cbundcr, 

(IM78) 3 Cnto., e.’l 5 J«>:r«ni r. OanHii, (ISSO) 3 All., 435. 


» Tomb Ally r. Msbomed Tukkee, (1873) 19 W. R , 1 ; Goluck Chunder r, Nando 
Utv'innr (1371*) 4 Calo., 699, «mi hh iio^iscs^ion— TAkoordeen v. All Hossem, 
(IMTII) L. U., 1 I. A., 192} !3B. L. U, 427 ; Tenetput V. ISudcrsan. (1879) 4 


♦ Abbny Churan ». KaHv rerjHad, (ISS0)5CaIc.,919, Seocasea under “SpECiric 
Tixi.t,” O. VI. r. Ii nud 0. VII. r. 11. 


» ^^AbttrrtJ^ of Vhiamgram r. Lskshnil Chaltayn, (1873) 12 B. L. R., 443. 

* Kedarnaulb t’. Prolab Gliundcr, (ISSX) Ciilc., C20{ Delhi Bank r. lliller, (1871) 
* hji 7 11. I* R., App , C-'n Mnliammad Yusuf r. IlinnUya Bank, Ld., (1896) 
18 All., 103. 


'bind Chunder r. Bykuntnath, (1873) 19 W. R., 61. 
‘*on A Co. V. Nidlioj Digwar, (1863) 10 W. U., 87. 
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liinited lime as aforesaiil or of such fourteen days, as the 
ca‘:c may be, unless tl»e tune is extended by the Court. 

R. S O jSr 7 

If a part) mikes amendments olher than ihose ordered stringent orders as 
to Costs m.jv be made * 


■ Bee Ulackmore « Blaekmoro W. N., (1879) l75 ; Uosere v. Colter SOL T 
Aim Prao 119031 1. 303 • . . 
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OUDER Yll 
Plahxt 

r..rt,c.u,, to I,c coo- 1. The plaint shall coniain the follow- 
tmneii in pl.unt particulars : — 

(rt) the name of the Court in which the suit is brought > 
(5) the name, description «and place of residence of 
the plaintiff; 

(o) the name, description and place of residence of 
the defendant, so far as they can be ascertained j 

(d) where the plaintiff or the defendant is a minor or 
a person of unsound mind, a statement to that 
effect ; 

(e) the facts constituting the cause of action and 

when it arose ; 

(/) the facts showing that the Court has jurisdiction ; 
{(j) the relief which the plaintiff claims ; 

{h) where the plaintiff has allowed a set-off or relin- 
quished a portion of his claim, the amount so 
allowed or relinquished ; and 
(/) a .statement of the value of the 'subject-matter of 
the suit for tho purposes of jurisdiction and of 
couvt-fees, so far as the case admits. 

Act XIV of 1882, sect. 50 This rule applies to H. C anil Prov S. C. C. 

P/tWflOjT' '—Suits by oe against Cotporations are provided for 
under Order XXIX P^st, but it does not seem to be stated anywhere m this 
Code as to what companies or associations are to be regarded as “ Corporations ” 
within the meaning of these Rules. Presumably associations registered under 
the Indian Companies Act or other Indian Statutes may be so reijarded. and 


i^.-.je iiui siy sj 111 as iii.iny words, inis lias for very many years been the 
piacuce.* 


On the odier hand an unregistered or unincorporated company must disclose 
the names of us members when suing * 

' t*^*^*^'* r .lackson, (ISSj) liCale , 41 ; the report of tlic judgment 

ricUi J. in thu is a little diflirult to follow , 

I fUr,. • ‘•Vin r. Mi-plKnvro, tlRGiH) iQ w. p. , SCG, 

• Koij, «liC.n,Hi.,i.rr. iniw. (1807) SW.R. 45 nnd sec notes to O. XXIX 
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Firms — See O fesf 

D:s:nf<tifn — To describe the plaintifT as ‘‘AH, an infant, residins in 
Chitpnre Roid in the Town of C.ilcuiti,” is not a sufficient description of his 
phee of .•ih'>ile nor is it sufli tent under this section to describe the defendant as 
‘•formerly of Ctlcu'ii." wnhout al)ei;in^ that the plaintilT has been unable to 
ascertain his plire of residence more definitely.* Givinjj the initials of the 
panics IS not a S’lffi.'irnt comDli.ancc with this rule* In a plaint the Manager 
of M Hank be.;an thus — “ Genrge Henry WebH, Manager of the above named 
plaintifT’s bu'in»ss, siaies as follows," ami s-enfied it thus For the M Bank, 
Limited G H Webb, Manager'' //r/r/, the It ink and not Webb was plaintiff.® 
When a person sues on behalf of his principal under a power of 
attornev, the pr-ncmai's name should appe.ar ns pI.aintifT* 

031aial Liquidator —In a plaint, the plaintiff was described as “The 
OTi I •! L"j liJa O', Hi nah\ i Hank, Limi cd, ’n liquidation." It svas subsequent- 
ly .am*0'led s’ .as lo real — “The HiRia1a>'a Hank, Limited, in liquidation, 
pUinnff ’ HtH, by the Full Hench, oserroling Ghuhtm Muhamin^d v. Himalaya 
liank,^ that the pl.aint as originally filed w.as valid in law.® 

I,iol — \ suit relating to property .alleged to belong to a temple cannot be 
brought in the name of the idol of the temple. ' 

Defendants —The description contemplated by the Code includes all the 


: Manea Sultan Bahadur 
eek to amend, but did not. 
Court, that with the excep- 
natter of description than 
Council, the Judge was 
It on non compliance, as 


Corporation — A corporate body should be sued tn its corporate name. A 
suit against “ A li, ” agent of the Corporation, is bad.^ 

Unincorporated Company.— In the case of an unincorporated or unregistered 
company, the names of the persons composing it must be set forth as a rule;*® 
but if the plaintiff cannot find out the names, he may sue the company in the 
name m which they are carrying on business, stating his in.ability to give a better 
description ** 

' Solomiii V. Abdool Aziz, {IS79) •* C L. R , 3CC. '' 

» ifarkoe: Tflkdc, {IHWJU.CjIo, IT. N., Ivtu. 

* Muisoone Bank v. Barlow, (1887) 9 All , 18$. 

‘ Choonce Sookul i- Hur Fershad, (I8C9) I All. U. C , 19.'}. 

* Ghulam lluliammad v. Himalaya Bank, (1897) 17 All., 202 

* Muhammad Vusuf r. Himalaya Bank, (189G) 18 AIL, 193. 

r Tliakur Raghunathji v. Shah Lai CHiand, (1897) 19 AIL, 330. 

* Sc ' " - . - . ^ 

‘ ourt 

* Nubeen Cliunder v. Stephenson, (1871) 15 W. R , 531 ; Mohendronatli 

Mookerjee, Overseer, (ISOS) 9 W. R , 200 
•® Fulin Behari v. Watson, (1861) B, L R , (F. B.) 901, p. 906. 

“ Koylasli Cliimlertj Ribs. (1867) 8 \V. R., 45; Cannon r. Kylasli Cluimlcr 
(1876) 25 W. R , 117, But tt was held otherwise in GanesLa Sin"!! r, Mutuli 
Forest Co , (1899) 21 All , 3*6 As to Foreign Companies seo supra” p, 602 
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Cause of action. — The pl.unt must include all the existing^ grounds on 
which the planiifF can succeed.* ** The diflerent titles should be set forth in the 
alternative, otherwise the title whith has been put forward will al ine be put in 
issue, and if the plaintin" is not successful, a second suit will be barred,- 
And when in an action in ejectment .against a teiani holding over, the owner 
failed to prove the lease, and he did not amend ; held^ he could not fall back on 
his general title, and the suit was dismissed * 

A defendant is entitled at the earliest stage of the hearing to obtain the 
declaration of the Court upon the question whether the plaint discloses a cause of 
action.* 

Inconsistent chums — A claim in the plaint to set aside a document as a 
forgery cannot be combined with a subsequent claim to set it aside on the ground 
that no consider.ition p issed or undue influence or fr.iud hid been practised on 
the executant ,® and where an adoption was denied m the first Court, the plea 
that the adoption, if any, was only conditional was not allowed ® 

—As to when It is not necessary to ask for partition of the whole 
family property, see Subbarasst v Verkalarjtnjm.'^ 

Prt-e'nfition — The omission in a plaint, in si suit to enforce the right of pre- 
emption, of anv allegation that the pUintiff is re.idy and willing to pay any price 
fixed by the Court is fital to the suit, and the Court i$ not bound to allow an 
amendment of ihe plaint after the suit is finally disposed of ® 


—In a suit for a declaratory decree, the title and the cir- 
cumstances requiring the deciar<aiion should be set forth ° Such a suit is main- 
tainable, even though the land in question is not propsily described 


Where and when it aroee —In the case of Pirhlad Sem v. Rojend'-a 
their tordships of the Vr •* 
would be justified in compelling the 
action was not barred and see Snlu 
O. VII r II are imperative, and the 

ground of hmilation at .any stage Where a phtint d<sclo>es no cause of action, a 
Court 18 justified in examining the pleadeis ot both sides, and from their examina- 


‘ I’rcmanund v Ram Chom, (1873) 20 W R„I8I; Dcnobimdhoo Kristomonoe, 
(1877)2 Calc , Io2 

* Kalidhun r Slnhi Xath, {1882) 8 Calc . 487. p 501 j but rce IJctbarii i> Piijaii, 

{1800) 14 Horn, 81; JibuntiP blub K.»lh, (.882) 8 Calc, Slf* , Amanat n 
ImiUd lliiMin, (1887) L. It . 15 I A . |0G , 15 Calc , 8i)i) 

• Unniibandrac Vawidev, (1888)10 Dorn. 451. Bat *ce llidmnltaTid r Dthi 

(lOnU 25 All , - f 
actiuii alleged I>v 
405 .‘'oonl-o3{i 
e Idi'in CliunJer 
12 W. R„ 248 


• Umaniojec I).»9«co i- Rajkntto Xnrtilan, (1898) 3 Calc. W. N , 220 

• Mahnnicrl Diikdi t Hosseini, (IS87) L. U . 10 I A., 80 , 15 Calc 084 ; 

r. RamaUkshmtninia, (Ib90) 13 Mad , 549 


Ijjapiift 


♦ Nara>«ii‘\9imi f. ItaniA-Ami, (1891) 14 Mad , 172; but sec 0«en r Alorcin 
.rso. l» , 492 ; Howo r.Sinitli,2ra U , 80, p flO. ‘ ^ ' 

» (1892) 15 Mad , 271 


• Durga Prashad r. XawMish All, (lS7ti) 1 All., 591. 

• Khadini Ah v. Xariir Ilcgum, (1871) 3 -\U II, C , “262 

*“ lUJnnmni r. .81i«nianand<p. (l899)2(>Ci»1e. 845; 4 Ctdc W. X, il.J. Sco nbo 
Azimudui Klim r Zis ul-iii«‘a, (IS-tJi 0 Itf.ni , Oiri, cnn'-irnm • the settin" 
aiidc a sale im the gT'iuiHl of ■ni-n-)>ivi<ciitati''ii. ® " 

** I‘r|hlacl Stin r. pjtjeinUr KisWre hiiig. (Ib(>7} 12 Mou I. A, *292; 12 5V R 
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cl ciJ’t;: .n 1 fixing the reni i««ue iii'l de'crmintoq; the c.ise on the trial of 
'•j;h l'^:e* rh" I'.i'i; .ml jdiic *'f the.tt.crJil of .a cause of action must be 
i.i<er.c.l n a j’lv 't • 

E 3 ‘ect of stntemont in pltvint — \ '•tatcmciu in a pi unt that the plamiiJT 
IS n^ne is r >• e»i'!e'i> r ih i? he 'Vi's e\<.!u led from inheritance by reason of 


Objections to ticgcnption —Ohieclioiii for «ant of description should 
.app'.'cnil be ti*n n '.he c irl-e'i oppor'uims an'l before first hearing * 

Vnlustion - 1 ne \ d • imo.i of i ni t mu't be nlscn from the plaint, even if 
It he fr>jti 1 ih II t !■ irtit -ii ir I'em has been improperly claimed so as to oust the 
j'ii'.s a 1 sa o' andihci i.o- * 

Forms of plaint — ste Schedule I App A. 


2 Win-rc tin* .seeks the recovery of money, 

the pliiiiit shall state the precise amount 
" " ' i-l.thiie»t ■ 

P>ut wheP* thi' pl.imtilf sues for mesne profits, or for 
ail .uii'iMiit wliH'li uili i>o I'ouikI due to him on taking imset- 
tU'd .VO 'Uiit^ botwceti him and the defendant, the plaint 
slhill st.it" ap[ii o.Mm.itoly the jiniount sued for, 

\c\ \l\ of iS 35. S'ct 50 This rule applies to H C .anti Prov S. C. C 


3 Wliere the subject-matter of the huit is immoveable 
When tin «uhjwt property, the plaint .shall contain a dis- 


'it ths 
u |hl» pPi 


cription of tlic property .sufficient to iden- 
tify it. ill case such property can bo 
identified by boundaries or numbers iti a record of settle- 
ment or survey, the plaint shall specify suoli boundaries or 
numbers 


Act Xl\' of 1882, Sect 50 1 hi» rule .applies to H C .and Prov. S C. C 

— a suit to fix a boiiniliry should show that the boundary has 
been transgres>ed * It Ins been held tint a suit cannot be dismissed on 
the ground th.at the I.iiid m dispiUe, as described in the plaint, cannot be 
identified,^ or that the pl.iint does not cont.am a specification of the land in 
defendant's possession * 


• Min Oobind f Umbik^T Moiine. {tS71) I6 W. U, 21S See ribo Rccrctarv of 

State. V Viiii Rn.in. (l88C)0Mi.l . l7o ; M jiu i'. Cr.p.il, (1S78) 2 liom . 12(1. 
I’.irnianin.l r Sihib All, (IS-tO) 1 1 AM 4S.I ; .Iifar Huwiii r Mashun, MSO’I 
U .All , 105 , Ksdiiiiath i. Shn.lhu, (1S92) 10 nom , 34.5. 

^ Uinil’rimdr Siahi Di«i, (1901) C (Mlt W. X.. 553 

• It.ni Bijai f J.igatpal, (1891) 18 Calc , 111 ; and sec N'arappa v. f:jTi.iia MSdIi 

2]!oin II C,nu. 1 4 .11 nil 


‘ Iljjnir.iiii t Uiiii er*il Lift* AssaraiKc Co , (ISSj) 7 Calt., .Wt. p. (ai-J, 

• Ilimidunutasa v Gopal CltamUa, (1890) t Cale W. N , 55(1 

• Amttrooiin.«si t Gypal, (1874) 2^ AV. R., 134. 

’ Kszeni Slicik v Diiie.h bhoik, (IS93) I Calc W. N., 574 

• Uc*i All i- Pamnniniil, (1879) CB L R. Api)., 81; 14 W i« y-, i, 

also Jonah Ah i- Galam Assad, (1874) St W. K., 1S7, ' * *’ 
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4. Where the plaintiff sues in a representative character, 

When piaintifT sues the plaint shftll sliow not only that he 
asrcprc=>ei.tati'e l^jig «actual existing interest in the 
subject-matter, but that he has taken the steps (if any) 
necessary to enable him to institute a suit concerning it. 

Act XIV of 1882. sect. 50 This rule applies to H. C and Prov. S C. C. 
Representative capacity— II a Hindu sues as repiesenPug a joint 
family, he should state it in his pl.amt ^ So, if a widow is sued as represen- 
tative of her deceased husband, she should be so described,® and this is the 
general rule where a person is sued as a representative,® unless he is the 
manafrer, and the debt ts a family debt.* Mahoniedan evecutors need not 
take out probite hefiire suing, Unless there are several, and one wishes to sue 
ai'tnc ; and the same rule apolies to executors of Hindu wills since the passing 
of Act V of 1881 s A suit ai-ainst defendantdescribed as .Mrs Sarah O Barlow, 
MuS’Oorie, and siatini; m the bodv that she was executrix of the debtor, is a 
sun against her as executrix “ 


Ctrltficnte of hiU’Ship — See s 4, Act VM of 1889 The assignee of a deceas- 
ed crednor cannot sue for the debt .iss-gned without a certificate of heirship*' 
A certificate may he granted f’r the collection of a Specified debt or of specified 
debts ;® but not fnr the rolleciion of nart only of a debt.* The Succession 
Certificate Act apphes to suits in a Village Munsifs Court in Jladras.'* A 
certifirate 1$ not required when the proceedings were instituted before the 
Succession Certificate Act came into op-ration*’ An unliquidated claim 

:• -1 - .i-* — — -c.v » . 'ought by a widow who 

* a debt due thereto, 

of heirship did not dis* 

• ■ Curators’ Act (XIX of 

* • No certificates requir- 


‘ Oiin Siiiant t> Korajnn, (I8$-1) 7 Bom , 4C7 


’ fllrJlmrUl v, Bai Sim, (ISSt) 8 Bom , 30d, Loki ilahto f. Aghoree, (18S0)5 


* Paiik.iran r Parvathi, (ISxsy) 12 Mnd , p. 437 

• ITnri Vithal r Jnir.am (1890) 14 Bom , S97. 

' Kri^hn-a Kinkur r. Ttai Mobun (18X7) U Calc., .S7 : Kndina Kinliur v. Tun- 
cluiram. (ISOD) 17 Calc , 272 ; Kaidiaxtt Lnl T Muiini, (18D0) 18 AH, 2G0. 

ijV-s.. skSS-MA 'i.WV.xxVMWr-'rrfiiib^Vjtfs 

an rxfCntiT of o iiUI of a do'" ^ctl MuiKrmcdan. smcc ilie dito on which Act 
/•rition, cauiKit claim to represent the estate 
/ taken out x>robate— othcnviso with a JJji.du 
Anns Act-5(o..(.a r. K'-sa, (1884) 8 Bom., 241. 
hard»«, 0882) G B<>m , 73 Where the esreators 
' I should ^ 


V of IfiSl ha- 
nf the Itstslnr, imtil 
ixeeiiinr under IL^ 
But SCO tlhagvar 

irintlu ^ 


added. 

reprt--p 


*37) D AIL, J8S. 
Vl.iM 


vered in thor 
VI. (1871) 8 B. 
7 Calc., 504. 


.^ iMad , 419. 
<^;9C}I8 All , 45. 


^ <^"^897) 19 AH.. 129. 


V.5,*'c.897) 19 

=«■ (ISOXISI 3lad., 115. 

\ (1893) IC ilacL, Cl 5 Fateh Chsnd r. Muh« 
- , 279 

^09) 22 Mad., 139 

/levamms, (IS97)20M»d., IC 2 ; R., 2 l I. A., " 3 , 
flXflR -lO It .m . ai7 ' 
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ed when the applicant’s claim is for family property by riRht of survivor 
ship or for a debt due to a family jointly ,* or for debts falling due ajter 
the death cf a deceased person ’ If icni sued for became due afier the death 
of a decea'cd, It formed no put of his estate and no succession certificate is 
necessary.* Itui m Hcngal, rent is not a debt nithm tbc meaning of s 4 of 
the Succession Certificaic Act" A decree «as for the sale of certain 

morigagetl properts . hrldy that this nas not a decree against a debtor for pay- 
ment cf bis debt, and tint no ceiiilicate was required, and that it was doubtful 
whether the Act would apply in the case of a phintifi subsliluicd for a plaintiff, 
who having liken oul a leriific.aie had died* The legal leprcseniative of a 
decc.ased plainiiiT ni.iv loniinoe ihe »ui: without taking out any certificate of 
adminisir.nion \I1 tint the drtemlanl cr.n insist on in such a case is that repre- 
sentation sh.ill be complete btfoie decree ' 

//»«./» t. \ n ndu widow may represent a son adopted during the 
luign.on but noi brought on ihc record," but on the death of one member of 
3 joint Hindu fmiilv subject lo Miiakshara law, |us widow cannot represent him 
50 as to tmkc ilie mint pioperiy liable to Ins debts * 

5. Till' pliiint shall show that the defendant is or 
I). <-l.iiins to be inleicstcd in tile subject- 
and hsiiibu to t- mattci. and that he i.'< liublo to be called 
upon to aiistver the demand. 

.\ct \l' of 1RS3, beet 50 Tins rule applies to H C and I’rov, S. C. C. 

The following illustration was given to explain this provision in the former 
Code 

A dies leaving U tiis executor, C Ins legatee and D a debtor to A’s estate. 
C sues L) to compel him 10 pay bis debt m $.atisf.iction of C's legacy. The plaint 
must shew that 13 has causelessly refused lo sue or that B and D have 
colluded for the purpose of defrauding C, or other such circumsiances rendering 
P liable to C 

Compare the provision as to condition precedents and the pleading thereof 
in Order VI, r 6. 

It has been held that no suit is maintainable when instituted by a person 
m his capacity as the administrator of the Estate of a deceased person unless 
and until Letters of administration arc issued to him to entitle him to sue in such 
Ttpitseniasive capacity but at the time of going to press the appeal against 
this decision is still pending. 


* Jagmohandns v. Allu Maria. (1895) 19 Bom , 33S j Pateeliuri r Bliagwati 

Prasad, (1895] 17 All , 578 ; Palkinraiu t*. BapAnii.a, (1899) 22 Mud., 380, 

* Rufirammian i Rakku Serial, (1897) 20 Mad., 232; Venka-taramanua r. 

Venkajja, (1891) 14 Mail., 377, Beejmj e Blm.i I’ersHud, (180G) 23 
Cak , 912 ; lJi*««ii Chand e Chatrapat Singli (1896) 1 Ciilc. W. N., 32. 

’ Nemdliiriv. Bis'csi-in. (1897) 2 Cale. W. N., 591. 

* Rttncliord.is v lihagubhai, (1894) 18 Bom , 391. 

* Nagendra Nath v Satadalhashini. (1899) 26 Calc., 539 ; 3 Calc. W. N., 294. 

* llaidnath t>. Slmnianand, (1895) 22 Oale., 143 


' TorregMSrt e. Piagji, (1892) 16 Bom , 619. 

• Han Saran v Bliukincswatt, (1889) 16 Calc. 40 ; L. R., J5 L A„ ]95, 

» Phnr.lbaR Kfonwar V Ldia Jogeshur (1876) 1 Calc., 226 ; L R 31 A 7 
As lowli,. rcpreg.^nt8 i-roperty leftby a widow, ere Jamti.a r. ’Dhaijhaiiiar' 
(1892) IG Bi.m , 2,i3, p. 2.t7 ; Ram Kish..ro t KaWy Kauto, (1881) 6 Calo , 479.’ 

* Adni. OeiA olBcng-ilv. LahtMuLaa Roy, (1908) 12 Calc. W. N., 73S 
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6. 'Where the suit is instituted iifter the expiration 
aso!ox'mi of the period ordinarily presciibed by the 

luuiiatioli law of limitation, the plaint shall show 
the ground upon which exemption, from 
such law IS claimed. 

Act XI V of 1882, sect so This rule applies to H. C and Prov. S C. C. 

Limitation — This rule is imptran%'e A plainiiff is bound to show on the 
face of the plaint that the cause of action accrued within the period of limita- 
tion, t and cannot take advantage of any giound of eaeniption from limitation 
which he has not pleaded * 

7. Every plaint shall stsite specifically the relief which 
Relief to he spwiticji the plaintiff claims either simply or in 

ly stated. tlie alternative, and it shall not be 

necessary to ask for general or other relief which may 
always be given as the Court may thitik just to the same 
extent as if it h ul been asked for And the same rule 
shall apply to any relief cl.iirned by the defendant in his 
wiitten statement 

K S O 2or 6 

This rule introduces (he English practice in respect of the relief to be 
pra)ed for in a plaint. 1» i« no longer necessary or proper to insert claims 
for " further and other ” general relief The Courts »\i!i no.v grant such 
other or general relief ,is the pi imtiflfm.iy be entitled to upon the facts proved 
alwa>s provided that it is not inconsistent wiih the relief expressly .tsked for.® 

Tins last proiiso has long been given effect to in the Courts of Indua* 
Kelicf not founded on the pleadings should not as a rule be granted Dm where 
sub>ianliil milters which constituted the title of .i!i the parties are touched in the 
issue and hue been fully put m endence .md formed the mam subject of dis- 
cussion m the Court, this c.ise docs not coin** wiihin the rule and a declaration 
of the rights of the jurties, though not founded on the pleadings, may be 
gh cn.* 

Altejiuftive tehtfs — The fact that a plaintiff cl.iims two alternative reliefs, 
inconsistent with each other, is no ground in itself for the dismissal of his suit.® 
Whcneier alternate e reliefs are piajed for, the facts belonging to each should 
be separately set out.^ 


> lin-kvr GiMxin, (ISTHI?! W'- U. 17. 


* JvU'^hw.'r Ilnj t. Itajiitriiii MitUr. (llKil) at Ciilv , 19a , K Culr.* W. N., 171. 
^. 1 .• oUi I!<*iUHlt III lixry MooLtjic- e. lUJ Xnrftiii Miltvr,’(l9a.m no ’Cale . 
C'lO : 7 Cilc. W, X., Cal. 


' Cargil r Itowvr, luC. I>. p fia? ; Ann. Trao. iprw, 1 270. 

r. Jlotl Lnl {IST'ij 5IJ L. R.,6^». 

• Kri«to .^IclllI^lc^ r. Knlh Pio-<«nn«i, IIS^l) C Calr-., ; CockirvI 
Mi«) I. A. :i.V» NioliarCIinnit r ITamiith (lb74i -I W R, 8 
» tM.I.md IU,> r hitdrnni Ki-ho. (|S0712C.ile. W. X.. C^l, L R 
»ii ) It «<iul Jvliiii r. Ram N>niii iM Ciilo , .'>s0 


cu Him Lut 
UickinS, -2 
”> I. A.. 19a. 


. Star 


ISAM.Ii* .‘•te Xui.-ajij^a r. lyjjoni 

.. .. .. ... -ai. rr. .Margin a-, u D. 


3 iT| I'hlll.,-,,.. 4 Q 1; |> at{, 1, 

U'vj r. l.arrith, "C !>.. at 1 * ISD. ■nd next rul<- 
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8 Wljcrc tlio plaintifl* relief in respect of several 
Hfiirf f.nitvini r.., (li'.tinft <•!. inns or causes of action founded 
piv-istvi. upon sppjratc and di-tiiict grounds, they 

shall be sint.-d as far a^ m ly besepiratcly and distinctly. 
And the same rul«' sh.ail apply uliere the defendant relies 
upon several tli'«tinet grounds of defence or set-ofi’ founded 
upon sepamte an<l distinct fai'ts 

R S ("l :o f 7 
see notes to r 7 -intf 

9- (1) The plaintilf shall endorse on the plaint, or 

iv.'-.inn .m «.imn aniicv tlicrcto, a list of the documents (if 
which he has produced along with 
it ; and, if the plaint isndinitied, shall present as many 
copies on plain paper of the plaint as theio are defendants, 
unlc'.s the Court by reason of the length of the plaint or the 
number of the defend. uits, or for any other sufficient reason, 
OiiiM*. permits him to present a like number of 

HIM*, h concise stateinciUs of the nature of the 

claim made, or of the relief claimed in the suit, in which* 
case he sliall present such .statements. 

(2) Wlieie the plaiiitifl* sues, or the defendant or any 
of the defendants is sued, in a representative capacity, such 
statements shall show in what capacity the plaintiff or 
defendant sueM or is sued. 

(3) The plaintiff may, by leave of the Court, amend 
such statements so as to make them correspond with the 
plaint. 

(4) The chief ministerial officer of the Court shall sign 
such memorandum and copies or statements if, on e.'camina- 
tion, he finds them to bo correct. 

Act XIV of 1882, sect. 58. This rule applies to H. C. and Prov. S. C. C. 

List of documents — Sec O. VII rr. 14 and 1$ post. 

10. (1) The plaint shall at any stage of the suit be 

Return of plaint, P^fentod to tho Court 

in which tho suit should have been 

instituted. 

(2) On returning a plaint the Judge shall endorse 
Procedure on return, theroon the date ofits presentation and 
ing plaint. return, the name of the party presenting 

it, and a brief statement of the reasons for returning it. ° 
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Act of 18S2. sect. 57. This rule applies to Prov. S. C. C. and to H. C. 
but not in the exercise of its ordin.iry or extraordinary original civil jurisdic- 
tion. See O XLl T 

Appellate Court —Where an appellate Court decides that the lower 
Court has no jurisdiciinn to entertun a suit, it should return the plaint to the 
plainlifT, in order tliai it may be presented to the proper Court ^ 

Appeal - Under Act XIV of 18S2 The older of a Miinsif returning a 
plaint on the ground that the subject-matter of the suit was beyond his jurisdic- 
tion was Inble to revision it ms not a decree® though appealable as an 
order at last until the plainiiff filed it m the other Courts as directed * An order 
under this rule is now made expressly appealable under 0 XLlIl posi 

Practice — In Bombay the practice under the former Code uas not settled. 
On the anpell ite side and m the mofussil the plaint was returned, if the Court had 
not jurisdiction, even aftei the trial had been concluded,® and even in second 
appeal P nut otherwise on the original side ^ The Court ought not to dismiss a 
suit which IS within this rule® In Madras, the practice was the same 
as that in ihe Bombay Mofussil Courts even if the Court of proper presen- 
tation IS a Revenue Court The dcci'io'»s in Calcutta are to the same effect. 
This seems also to have been the practice in the North-West Provinces*® 
A plaint praying for a dechration that a certain tax was illegal and also for 
dam.iges for illegal eiury mto the plamufTs bouse was presented to a first class 
Subordinate Judge The Judge amended the pUint by striking out the portion 
“ regarding the relief other than the relief for damages ” and returned the 
plaint for prescniation to the Court of Small Causes //«•/</, that the Subordinate 
Judge was not justified m returning the plaint ai that st.ige The shape in 
which the suit was originally instituted is the test of jurisdiction.** 

Limitation —The date of suit must be taken to be that on which the 
plaint was ongtnall) filed-** 

« , . , , . n The plnint shall be rejected in 

‘ the following cases : — 

(а) ' where it does not disclose n cause of action : 

(б) where the relief claimed is undervalued, and the 

plaintiff, on being required by the Court to 


I Daimalikor i'. Biil.iUhi CliaLu, |1876) I lioni, OtS See also Sliurut Sooiuliireu i. 
KlicmuuKviu-p, (ISCOj 5 W K , Act X. 87 , Hahtub Chund f. Danioodir. W, 
R., 1I8O*). Cj. 

* Cad-vittv Kwac V Uinw Rai, (I88G) 8, All., 112. 

* T. BvVwwv IsA, \\V3\\ \Z AW , 32ft 

* 1km .Miidhitb U.i«s V JolMidra Muhon Tugorc, (HHJT) 5 Calc. L. J , 5S0 

* rrabhnkftrlilint t VishwnmUiar, (1S34) S Soni., 313, 

* Balxijip LnkslimiUu, (188.-,) 9 Bom.. 206 

* Amrit r. Han>>Iim, |18S4) 8 Bom., 2SlX 


• Partai'lM r. NirliaUwlruf'jKi. (1903) 7 Bom. L. R., 593 

• .Tivraja r. SaVurodiotam, (1M|) 7 Mad., 171 1 Kniiihi f KouJa, {IS8.7) 8 Mad., 

Wj^aiaiulu V Komb), (1880) 9 Mild., 203; Nnsamnw u. Subla, (1S88) 1 1 


MnttiniUmli r. Kuttavnn, (1887) 10 Mad , 2U. 

*' Prosjul II.I..S Midli'k r. Ros-ii-k laill Miillick. 11881)7 Cak., I.IT • ishadcsliwnr r. 
(•.viinkAiit, (ISX’i 8 Calr-., .811 { Mmliingin r. Mor-ari, {18>0) 12 Calc 271- 
J.wiiath r, I-rtll lUhadiir. (1832J « Calc., 120; 10 C. L. R., HC 


*» At«lut .‘i.ima.l r Rajin<lfT,{t879)2 AIL, 3.*»7. 

'• Motabliai r Sural Citj Mnnicipilitv. (18%) enRom., 07,' Rut it 
in Madra* Knahnan r'ltoi VAmia, ll883) 8 Mad., 3S1. 
'* ^htdUl clundra r. Ko>vebanni««i. (IS7|) 16, W, R, 47. 


was held 
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correct tlio valuation witliin n tiino to bo fixed 
by tlio C«iurt. fails to do so . 

(r) uhcro llie n-lief cl liiijcd is properly valued, but 
the plaint is wiittcii up"ti paper insufficiently 
st.unpo«l, and the plaintill', on being required 
by Uio Couit to supply' tlio requisite stanip- 
|iapor within a time to bo fixed by the Court, 
iailrt to do so : 

{<!) where the suit appears fiorn the statement in the 
plaint to be baired by nii^' law. 

Act IV of I kS:, sect 54 This rule apiiltes tn H C. and I’rov S. C. C., 
but clauses (b) and (c) do not appl\ lull c. in the exercise of its ordin.nry or 
extrs nrdinar) uri^^m.al civ il jurisdn lion , O fii'S/. 

For iJie piiiposes of suits rcitiin]; ioIhikI in llie Ilombay Presidency, the 
following (lauve h i' been added lo die Code «l Civil I'roteriure by s. lo (2) of the 
Uombay Kecord ofKigliis An, 190J IVofiyoi), viz -‘{e)In any suit to 
which s 10 of the ll'imbiy L<n<1 Ketord of iti„li(> Act, 190J, .ipplies, if the 
certified copy therein meiuiotici is not annexed to ihe plaint and the plainlill on 
being rc<iui>cd bv ihe Court, fails lo do so vvithm the lime nlloned by the Couri.” 

Inaufflcient atamp ~<Juirrc, if iho covers a €.-00 where there is no stamp 
at all on the document > 

Can reject -•A judge can reject a plaint under this rule’ at any 
stage of the suit ’ 

Not rejected plaint should not be rejected because a wrong date is 
given for the cause of action, provided the action is not barred,— it should be 

.. ._J, • 4 f .. suppjy 

< ' ‘ • • ' • irned j* nor 

I • ■ ■ • d with It ’ 

' • joverninent 

order, was not granted and also sought for the position of a tiiuslogtr and to set 
aside the executive orders of the Cominissiuner and the Deputy Coniissioner, 
/«■/</, reversing the order of the Lower Court that upon the allegations made in 
the plaint, the suit ought tu have been tried .and (he plaint could not be rejected 
on toe ground of the suit being b.arrcd by any positive rule of law.’ 

Rejected —A Judge, in considering whether he should admit a plaint or 
reject it as showing no c.iuse of .iciion, should not refer to documents or facts 
not stated in or annexed to it, nor inletrognte the plaintiff; but should confine 
himself to the plaint itself.’ 

‘ Bidmath (' Jagamath, (1891) 13 All , 30J 

' Valiys Keeaxa V. Suppannsir, (1878) 2 Mad., 308. 


* Bheoraj Singh v X'lir Khan, (1875) 7 All. H C., 354. 

' Patuck V. Ramsoomrun, {I8C9) 1 All. H C., 17. 

* 2l2 5 Piabhikaibhat v. V’lshwambliur, 

• * Roy Namleput. (1875) 23 W. U„ 263 1 

• W , R , 335 j but see Tufani Singh, 

' RayacIiamI, (1864) 2 Dom., II. C , 369. 

* Nawab Singh v. Ciinran Rona, (1901) 6 Dale. W. N., 411. 

* Girdliarlal r. Jagannatli, (1873) 10 Boin. II. C., 182. 
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No cause of aciwn — A plaint should be rejected .ind not returned, if it does 
not disclose a cause of action but where a cause of .action exists, the plaint 
should be amended, in case it is mis-stated or not sufnciently di«cl0'ed 
but an appellate Court cannot reierse a decree solely on ibis ground 
without being satisfied that no such cause of action was established by the 
eiidencc * In a suit for contribuMon, which was decreed by the first 
Couit but dismissed by the lower appellate Court, on the ground that 
the plaint did not specify the amount each defendant was liable to 
contribute, /Wr/, that the Judge should haie tried to ascertain that from the evi- 
dence before dismissing the suit * So, if a plaint is presented by a person not 
authorised to do so, it should be rejected* When a plaint in a Cnil Court 
alleges facts, which if true, would show that dispute or matter ms olved in the suit 
was one to which s 93 or s 95, Act XII of 1S81 ithe X W P Rent Act) would 
rule (<.‘h or possibly in some cases 
IS dilTerent from suit sanctioned 
of 1863), the plaint should he 

reiected ® 

Form of order —Rejeciion, not dismissal, of the suit IS the proper order 
to piss ® A plaint cannot be rejected in part 

lutfeifect ciescriftiono/ land — This rule does not .authonrs the dismissal 
of a suit on the ground tint the l-md m dispute as described rn the plaint Ciinnot 
be identified 

AMeal undit'Slaiii/‘ed.—'T\\t proredure of this rule has been followed in 
appeals, mil where .in appeal unduly stamped was filed, it was held that the 
Judge should not Invc dismi>sed the suit at once, but should hate allowed the 
appellant an opportunity of filing the proper stampA® 

Time fixed by the Court —When a Court fixes a time under cl. (b) or cl. 
(c) It nuHi he a lime wiihin limuatioii lhi\ lule does not gne a Court any 
power to extend the ou!>it.mly prestnbe*! lime or limitation for siii'«;ta jf the 


' .Viigiir Mill f MmplKiKon. (IhS'bS All.’Cth 

• l),dH,-.]lii« huw.ijln (ISt.h) 11 \V n.iJJ. 

• I.iuUlu ol’K'ai' Iliiiidnbmi, (1800) 12 \V \X , ?,IX 

• Wnh Alniwil r Tnri-o U*i. (ISS|) 7 C-ile . 311 Followed in Sailuidra i- Karah, 

(U)0'>)t2CnI'*. L J., Ma 

• lllionof. I’ullun, U8CD) M W. It., 131. 

• Veiikatr.iv v. MiuUii'niv, (1KS7) II Bmw.. 03. 

’ Tiiriii>il V. Ham Itatim, (IS'J.1) !.'» All., 3S7. 

• KrliilMixa I'. Vi-u1intii, (18SS) 11 Mnd,, IIS. 

• Muliniiiiii.id SndiU r. Muhammad .Ian. (ISS9) 11 All., 01; Uih-intr.io r 

r.l.iiii«»liiiikni, (ISSO) 1:1 IJoni., S17 , bhridhar Knri f Ulnmx (IS731 10 Bom , 
11. i; 17; bill H'-o.Iinnilh r. Lull r.ihadwr,(lSS’) S Cull' , 120 ; and comp-iro 
iliiiign Niiiiiiii 1'. Tiluikiam, (Ih''?) L. It , lA L A., llO | 15 Cdc , 533 


UriKhulKinii r. .Tjiiti", (1007) 20 All., 22.'.. 

*' Knz-m 1' I). urn'll, (iHOitj I Ctlr. W N., TiGl ; Jul.idhir jranilal r Riiioo 
Miindd, I (.'all*, \V. X., clxssix, Scu also Durga C.'iiirn r Kal.a 

Cbuml, (IlHiJ) W. N.. Ot.'.. 

'• Nh'iiiiiiI All r MiduimeA K im.'., (ISGO) II W. U, .'iU ; I'.vrduitnm Lai v. 
l.nliiiiMi, (IKS7) 0 All., 2'2 ; Clirnxpi.i r* Ilft^huTi illu, (IS'J2) I > Mad , 29 ; 
• "iiliii- lldkitrnii lt.alr. Cubind Naili. (is<Kl) 12 .Ml., 1211. 


.lali.tl f 
r Kll 
'.’lx I 

kl.li'i 


li’liii (ts'll) l.i All., fi.' Ron nl«t> Veiiknlru Mavin 

IX'I7| giiMftd. 310; Duma M««li r. nidiO'h »r. (lO.V’l 21 a’M , 
liiti M. Itnii p NmmmMiu. (IMi'i) 20 Culc , 41; burendra 
h IWmry. (lOililj 27 Crtlc , Kt I ; 4 C»lc \V. X., SIS; Raj- 
1-il.im hingh, (lth»|) 31 Cnlc., 75. 
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deficit co'jrt.fees .ire not nTi'I «ithin the time fixed by the Court, the plaint 
even thoa.!h re.:ist*rrd mast b; rr|ccied.* 

Court Fees Act - !lv < i; ofih- Court Fees Act, evi»ry question relating 
to s.iluitioa for ihe pariv'se Ilf determining th^ .imoiint of fee chargeable on a 
pUint or memonn lum of ippeil shill be determined by ihe Court in which the 
document is filed and the ilension is fimi subject to revision * 

✓///r.i/— This di*s not prevent in .ipneil to determine the class of suits in 
which a pirticulir su i ranks —in Madr.is ;* orm Calcutta.* Otherwise, 
in llombiv * 

Excess and additional atampa — \\ here excess st.imps have been 
filed in ronseqjcncc of an overvalujiion, they should be returned;* .and 
• hen .1 plant is refirned in order that ii may be presented in the proper Court 
no adiitniial Court-fees are p.ay.ahle * 

Appeal.— \n appeal lies from orders passed under this rule as 
thev come wiihm the definition of a decree; see sect. 2 aute and such 
orders aiipevr to be subject to re*ision* An error in valuation not 
afTe tn,; ju'i*’lu tnn IS nnt one on whi.li to base .an .appe.al ;* but where it 
affects the luns lirtion of the fir-t Conn, the .ipoellite C’'itrt may dismiss the 
sjii, and return ihc plimt’* U'uen the suit «.as valued at Ks 130, it was held 
the appe.ii bum in or-Ier rejecting the pbint hay to the District Judge and not 
to the High Court.’* 

12 Where a pl-tint is rejected the Ju(Ifi:o shtill record 
Prowl in; on nj-c- rtti Order to tlmt cfiect irith the reasons 
ting plaint for sucli order. 

Act Xl\’ of J8S2, Sect 55. This rule .applies to H C.and Prov, S. C. C. 

An ufllcer uf the Court cannot reject .a p'amt, 11 must be done by the Court ** 


13 The rejection of the plaint on any of the grounds 
ivjwre of lioreinhcforo mentioned shall not of Us 

O"'" '■■"■co pi-ecluilo the plaintiff from 
p*“'ut presenting a frc.sli plaint in respect of the 

same came of action. 


Ilr.alimaniuyi l)iii v Audi Si, (100^)27 Cnic , 37C Ic lias held that the Court 

I .1.. .u. , .11. I,,,, ex|iiped— Bhag. 

i t eec contra, llahummad 

■ ■ a l-’i.n in Cl^atni Pal v. 

. «•. .Sifatulla (lpn5)PC.i1c , 

• ■ ! it, (1900 4 CbIo.L J , 421. 


• AnmimLai Chetti e Clocte, (1S92} 4 Mad., 204 ; Ksnar.ini v, Komappan, 

(1891J 14 filail., ICO. 

• Omraa f. .Tones, (1892} 12 C. L, It , 149 i and Xorth We*t— China r. Ram 

Dial, (1870) 1 All., 3(10 j BilUran r. Cohind Xath, (IS90) 12 All., 129. 

• Anopc V. Mulehand. (18S >) 9 Bom . Sir Bat »ee Kashinith f. Ooviiida, (IS9l) 

15 Bom , 82 ; Bilvantr.io v. Bhuna^hankar, (I9S9J 1.9 Bom , 517. 

• Grant, in tho mvtter of, (1870) 14 TV. R., 47 

r Pralihakarhhat v. Vishwambhnr, (I8S4) 8 Bom., 313. 

• Vlthal Kriihna ti. Balkrislma, (1996) 10 Bom., CIO 

• KaladdiTV w. Raghoji, (1862) I Com. H. C., 62 

*® Joynath ti.’Lall Bahadur. |lS93iS Calc., 126. Aa to tho difference between 
tlin cUu.o ami *. Id of the Court Fees Act, aee the case of Vahva Kesava r 
Suppanniir, (1878) 2 Mid . 309. 

« > Amba V. Pranjivnn Das. (1895) 19 Bom , 199 
'* O’Kincaly C. P, C. Cth Hd 20-» 

33 
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corresponding section covered every document used in evidence, but in the case o 
Kamenee Dossee v. Hurromoney Dcssee,^ U mas decided that the prohibition only 
extended to promissory-notes and bills-of-evchange which are in their nature the 
essence of the action, and on which the plaint is founded. In that case, which was 
to recover certain jewels, the defendant objected to the admission of a list of the 
j'ewels on the ground that it should have been filed with the plaint ; the objection 
was overruled 

Not produced \7ith plaint. — But the omission to produce a document 
when instituting a suit is no ground for rejecting the plaint * 

Received iti evidence.— Merely giving a document to a witness to 
refresh his memory is not receiving it m evidence.^ 

Appeal,— The reception of evidence afterwards with leave of the Court is 
not a ground of .appeal ,* it dots not affect the menis of the case ;* but the 
refusal to receive It m IV he a good ground • An appellate Court has no right 
to refuse to admit on tcc'miral grounds a document which has been received and 
read in the Court below without objection ^ 


' Kftmitwe I)cKS<^ r. Hurromoney DtHsco, Corjton, 101, 

* r.i.viicliaivh^ ci psrio, 2 Bom. II. C , 309 { GopM e Vwhnu, (189S) 22 

• ItAroji r lUn-ijja, (1852) I Jlad 11. C . 168 

* Tol-v Dim r. Iti'-l.muniT, (ISC9) 13 Moo. I. A , 77 ; 3 B L. n. p C 31 

• (ITO), 13 JI„ I, t., J, jj,; 

' ‘ r.ri.d., (1SJ|)8 

’ AVWrAhr. Lai, {I»8I) C Calc , CCO 
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OKDEK VIII. 

StaUment uml Sd-oji'. 

1. Tile (lefundaTit may luul if so required, by the Court, 

}'hnll at or before tlio first hearing or 

«\nttC7i ►lAicnn'nt • • • . • , i ° ‘l 

w ithm buch time as the Ooiirt may permit, 
present a written statement of his tlefcnce. 

Act Xl\ of ifcS2, sec. no 

This rule .npplies to 11 C .'tnd IVov S C C 

The dtftnJ.int uritieri st.iitement cannot be received from one wlio is 
not a part).* 

Presumption of authenticity.— credit must be given that 
a pleading proceeds from a per'oo proper!) quihfiNl to represent the psison on 
"hose behalf it is filed.* and th* mcnimn ofa per»on n pleadings purporting to 
be filed by him is evidence th.at he was a party to liie suit * 

Time of presentation. — Written st.ntemenis should not be received After 
the first he.aring (wluch shmdd be fixed so as to give the parties due and re.ason- 
able time to prepare them),* except under the circumstances clesmbed in rules 
6 and 9 .md tn ansner to written statements required by the Court In a suit 
for wruniifui dismissal, if a defendant wi>hes to ,*ive evidence of a specific transac- 
tion in justification for dismissing the plamiilT, which he becomes aware of alter 
he has filed his IV ritcen st-aienaent, he should (before first hearing) file a supple- 
mentary written statement setiinv’ it forth * 

A defendant may plead his own fraud —In a suit for possession on a 
registered deed of sale, the defendant pleaded that the deed was a sliam deed 
Without consideration, and exccoteil to save thelind from Ins creditors ; kehi, that 
the plea was good, and tint it was open to the defendant to show that the real tran- 
saction between him-elf and the plaintiffs w.as to defraud, cithei .a third party 
or his creditors generally ,* but be cannot set up as .n defence .an agreement the 
object of "inch, being to st'fie a ptoseculion, is bad in law.* 

Written statements when not allowed —Except m the case of a set- 
oft under rule 6 of this ordci no nrittco statement may be received by a Presi- 
dency Small Cause Court unless required by the Coui t itself — .\ct XV of 1882, s 
24. But see notes to s 7 p. 53 and s S, p 34 Insults fm recovery of rentm 
Bengal, .a written st.icement tn.iy not be filed without (he leave of the Court, — Act 
VIII of 1S85, s. «4S tr) 

2. The defendant must raise by his pleading all inat- 
New facts must ho tcrs whicli sliow the suit not to be inain- 

speciaiiy pleaded, tiunable, or that the transaction is either 

' .Surnomojee v HyUunt, (IS7C)2.> \V. 17. 

* Soorendronath v. Jfccioomonoc, (ISCS) 10 W. B , P C , 35. 

* Rudli.a Parvhad I'. Lai Saba, (1SS9J 1 7 I A , ISO ; It.All.SI 

‘ Xyrkhenatli i>. Sohanatli, (ISOC) S W. R., Act X, 30} lluiicliettiha"' e. New 
nhurum*cy Co.. (18Sf>) 4 Bom , 576. 

* filunchershaw v. New Dharamsey Co , (ISSO) 4 Bum , 57C eitpia ; niiil see rade 8 

perl. 

" Kmliiw, (ISCll) 18 Bom , 372 ; Preoaatl; Koer r. Kaii, (1007) 8 CaleJ 

’ Dalsukhratn e, De Bretton, (lOW) 25 Bom., 320. 
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void or voidable in point of law, and all such grounds of 
defence ns, if not raised, would be likely to take the opposite 
party by surprise, or would raise issues of fact not arising 
out of the plaint, as, for instance, fraud, limitation, release, 
payment, performance, or facts showing illegality. 

This rule as w ell as rules 3, 4, $ (except the proviso) and ^ are taken from the 
English Rules and Orders They correspond almost word for word wiih rules 
t5» *7, >9 and 13 respectively of (English) Order XIX, which is an Order relating 
to ‘Pleading generally’ and ruie 7 of this order corresponds exactly with the 
latter half of rule 7 of (English) Order XX which is an order relating to 
‘Statement of claim’ It was laid down in India many years ago that the 

.V. -t — .... t.. j _ . — its m dispute between 

■ Heretofore the only 

• ' ' Code have been those 

lam oown uy sectiyiib 1 14, 1 15, atio 1 10 of rtct Xi V 01 1002, that it should be 
brief and not argumentative ar** - —1 .. -r ♦u- 

facts (section 114' that a writt 
or contained irreleiant matter 
that It should be verified in 
sections no longer find a plat 

provision is to be found in Order VI rr 2, 3, 14, 15, and j 6 under which the 
matter has already been dealt with 

A schedule of forms has been annexed to the new Code . these hardly differ 
in any single particular from the forms to be found in the Schedule to the old 
Code I but it can hardly be suggested that in the mofussil at least, much, or .iny 
attention has been paid to those forms which were apparently framed with a view 
to the adoption of the English rules of ple.ading 

It will now be necessary for every written statement to be drawn up more or 
less upon the tines laid down by the English rules. By O VJ, r ttheuscofthe 
forms in the schedule is rendered imperative, and no doubt the Courts in India 
will consider applications to strike out (O VI r. t6) pleadings drawn in any 
other form and so contrary to the provisions of that rule. 

Fiiclt to be s/’tciolly piead(i{.~\\. has alre.ady been provided by Order VI r. 2 
that the written statement must contain n staieniem of the material facts rehcd 
upon for the defence This may be sutTicieni for a c.nse where the defence is a 
simple denial of the truth of the allegations in (he pl.-imt but there are many 
cases where ih.vt is not sufficient. It m.iy be that the allegations contained in the 
plaint, or some of them, are true but their effect m.ty be destroyed by additional 
ficVs TitA aWtged in \Vic plaml , or vVieie may be some rtason m hnv c g. arising 


the practice, which was formerly in vogue m the High Courts and gives a definite 
legislative sanction thereto. 

Muttraiie all m.\ttets~as /rr/flj/jwte i—Thc instances appear to relate to 
the whole of the rule and are not confined only to matters which would raise 
issues not arising out of the pUin( 


— It has been held that where fraud is alleged in a phiint, it must be 

alleged definitely and with pirncularity.* 

• Anui«l r. I Hjdo 1 17. 
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fjntt.irti'n —Section 4 of the Limitation Act, V of 1S77, provides tliai c\ery 
suit instituted after the ptesenhed peiiod of limitation shall be dismissed, although 
imitation has not been set up as a defence , and this proMsion is repeated in 
the Nen Limitation Act. This seems to be directly at variance with the provt- 
s on of this rule that limitation must be pleaded in order that the defendant 
may hate a decision in Ins fivour on the point 

///cC'i/i/j — Wheie an) Act is idled upon as a bar to the suit, it should be 
special!) pleaded * 

3- It .shall not be siifliciciit for a defendant in his 
written statement to deny generally the 
nit to iijHxifi. grounds alleged by the plaintiff, but 
the defendant must deal specifically with each tdlegation of 
fact of which he docs not admit the truth, except damages. 


R s O. XIX r 17 

A special insnincc is in (English^ Order XXJ rr. 1, a of some denials 
that frcqjenily occur in pi.icticc showing very plainly what tins rule intends. R. 
S O X\I rule I svys that in actions for a debt or liquidated demand in 
mone), a mere denial of the debt shall be inadmissible . .and rule 3, that m ac* 
tiQos upon tilth of exchange .and a defence m dcn-al must deny some matter of 
fact, e g the drawing, endorsing, .accepting, presenting or notice of dishonor of 
the bill 

himilarly rule 3 of U dcr XXI provides that in actions for goods bargained 
and sold or sold and delivered, tlie defence must deny the order or contract, 
the delivery or the amount claimed. This is well illustr.aled by the case of 
Cepely s. Jixclton. * 

4 . Where u defendant denies an allegation of fact in 
, the plaint, ho must not do so evasively, 

vusire una auswcr tlic point of substaiice. Thus, 

if it is alleged that ho received a certain sum of money, it 
shall not be sufficient to deny that’ho received that par- 
ticular amount, but ho must deny that he received that sum 
or any part thereof, or else set out how much he received. 
And if an allegation is made with divers circumstances, it 
shall not be sufficient to deny it along with those circums- 
tances. 


R. S. O. XIX r. 19 


does not me-in that, he should say that there were no terms of arrangement 
come to except the following terms, and then state vvliai the terms were. 


* See Colborne V. .Stockdale, 1 Sir.. 493 ; amlother cases con«idered m the notes 

to order XIX, r. 15 in the Annual Practice, lOOS, p. 25?. 

* Copley V. Jackson, 18S4, W, N. 39, 

* Thorp i). Uoldsworth 3 C. D , Gil. Annual Practice, 1908 p. 2C3 
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void or voidable in point of law, and all such grounds of 
defence as, if not raised, would be likely to take the opposite 
party by surprise, or would raise issues of fact not arising 
out of the plaint, as, for instance, fraud, limitation, release, 
payment, performance, or facts showing illegality. 

This rule as well as rules 3, 4, 5 (except the proviso) and 7 are taken from the 
English Rules and Orders. They correspond almost word for word with rules 

^ which IS an Order relating 

responds exactly with the 
. :h is an order relating to 
many years ago that the 


brief and not argumentative ar'’ 
facts (section 114' that a wnit 
or contained irrelevant matter 
that It should be verified in 
sections no longer find a pla< 
provision IS to be found m ( 
matter has already been dealt with 


A schedule of forms has been annexed to the new Code these hardly differ 
in any single particular from the forms to be found in the Schedule to the old 
Code : but it can hardly be suggested that m the mofussil at least, much, or any 
attention has been paid to those forms which were apparently framed with a view 
to the adoption of the English rules of pleading 


It will now benecessaiy for every written statement to be drawn up more or 
less upon the lines laid down by the English rules By O Vi, r. 3 the use of the 
forms in the schedule is rendered imperative, and no doubt the Courts in India 
will consider applications to strike out (O VI r. 16) pleadings drawn in any 
other form and so contrary to the provisions of that rule. 


Fads to be specially plt.tdcd-~\x has already been provided by Order VI r. 2 
that the written statement must contain a statement of the material facts relied 
upon for the defence. This may be sufficient for a case where the defence is a 
simple denial of the truth of the allegations in the plaint, but there are many 
cases where that is not sufficient It may be that the allegations contained in the 
plaint, or some of them, arc true bnt thew effect may be destroyed by additional 
facts not alleged in the plamt . or there may be some reason m law e g. arising 


legislative sanction thereto. 


Must raise all maileis^as /or instance .—The instances appear to relate to 
the whole of the rule and are not confined only to matters which would raise 
issues not arising out of the plaint. 


Ffaud.— It has been held that where fraud is alleged in a 
alleged definitely and with particularity.* 


, It must 


’ Anuiid X. WftflcnCBs, l llyde 1 17. 

’ n«">-.0»,.ndfarlherc, 

lusuer tcu note* underbeC. O and O. VII, rr. 1 to 6 and r, I", 
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(3) Tlio rules reljitin" to n written statement by a de- 
fendant apply to a written statement in answer to a claim of 
SGt-oir 


/llHiftHttlinlH 

(<i) A IJ** -.000 to H aii<l appoints C lus fxfcutor and 

residinn lojjat.f IJ dion ami I) takes oijt mliiunistiation to B’.s 
cOtHTis C p^^^ lU 1 (Ji)l) ax •‘un-ty lor 1). then D ‘.ties C lor tl»c legacy. 
C c.inn.ii X t-olV till- debt of IN 1.000 .ig.niist tlie leg.icy, for neitlicr 
C nor I) fill' til • vimi. efiar.irter with rexpect to the legacy as they fill 
with re>pect to the piMueiit ol the Its I.OOO 

ih) A dies mte-^tate ami ui debt to U C takes out adminis- 
tration to .V's ell.s:ts ami llhius pirtof the ctlects fiom C. In a 
Sint forth'' pitrch I'e-inoney hy C against B, the latter cannot set- 
oflT th" flebt ngani't the pnee, fur C fills two difTercnt chaiactcrs, 
ons as the \ on lor to H. in which he Mica B, and the other as represen- 
tati\e to A. 

fc) A sues B on a bill of exchange, B alleges that A has wrong- 
fully neglected to insure BV goods and is liable to Iiun in compensa- 
tion which he claims to set otf Tlic amount not being ascertained 
cannot be sol oil' 

(ri) A sues IJ on a bill of exchange for Ks. 600. B holds a 
judgment against A for Us 1,000. The twocl.tims being both definite 
peouni.iry demands may bo set od. 

(e) A Hues B for compensation ou account of tiospass, B holds 
a promissory note for Ils. 1,000 fioin A and claims to sot off that 
amount ngaitist any sum that A in.ay recover in the suit. B may 
do 60 , for, as soon as A rcco\-crs, both sums are definite pecuniary 
demands. 

(/) A and B huc C for IN 1,000. C c.mnot set off a debt 
due to him by A alone. 

(f/) A Hues B and C for IN. 1,000. B cannot Hot off a debt due 
to him alone by A. 

(/t) A owes the paitnciship fiini of B and C Rs 1,000. B dies, 
leaving C surviving. A sues U for a debt of Rs 1,500 duo in his 
separate character. C may set off the debt of Rs. 1,000, 

Act XIV of 1882 Sec., I r r. 

This rule applies to H. C. and Prov. S. C C. Sub-rules I and 2 mahe no 


/ssue to be franted ~\n a recent suit against l«o defendants for money 
alleged to have been obt.ained by one of them by fr.iitd, the other defendant 
claimed a set off t no issue was framed or pronouncement made thcTeon by the 
lower Court. It was held that an issue should have been framed and decided 
and that this rule applied ' 

‘ AhmeiUlied & Spinning Co. r. Lakshmisliaiikcr, (IDOuJ 3 Bora. L. K ‘’IG • 119061 
.SO Bom.. 173. ’ ' ' 



TEE COhZ or CIVIL PSOCEDITEE. 


522 


Set-cf^ at Ians’.— S-tt-c=, aiU*-, isfjzzitd ca S:z:z:t, toprsrsct 
cr'A!r-z.'A.cr.i. It «raj rtA. ir.t«idtd ta pTcrsrjr ligLis, acspt to tin p. 

grrng f'>T ti* tzf'jTcrzgd ngta whici »*re ilraadr e£f3rcsa--£ 

zr.2.r.:'jz ;zzi i: hii zzcariiz^ij always btsa htli, that a sstc- ca= ca!y bs 
jrnctiifir.r p’.tadtd wbss aa ani:03 cai 1 tare btaa cta-ziaistd f;r the saoic 
dtV_* 

Difeni'inf claimirtj' ul off it for Asi f^rfsstfttir.tiff . — Ultfa a defss- 
ixz\ ra vtn a cla:o of set-nS, oo tht iHa! cf that issoe he cos: be ccarldered as 

If t'f off claimed wriUen stalemont mutt le Underei . — Defcadaat dttiroas 
cf a stt-cf: «» hzzzi lo leader a written statentest contaisisg the partictdars 
of h's demand* 

It’o nevj la-jj trnufed. — Thts niJe is cot iateaded to enact a ne» law as to 
what IS OT is not the 5'jb;ecl of set-off It otreljr lays down the niles as to the 
way n which snh.ects of set-off can be made available.* It premises two 
Ihiogt, v/a., (ij that the raa- ter of set-off mas: _bt an asceruised sara legally 
refO'.-eraWe by the defendant from the plaintut, and (a) that the character in 
which the debt is claimed by, and from, the plainiif) must be the same.* 

Oppoung but not mutual debit cannot be sel-c>ff~-\\ is essentia! to the 
validry cf a set-off that the debts sboa'o be loutaal, due from and lo the same 
parties and in the same ngbt.* Rights merely opposing but cot inulual 
bet7/ecn the parties, cancot be set-off’ 

Time of pleading.— Where defendant did not raise ao issue m regard to 
sel-cfl iri the first Court, their lorJsb-ps of ibe Privy Council declined to enter- 
tain It.* 


Equitable eet-off— The Madras Hmh Court, in referring to the corres- 
ponding sections of Act Vlil, 18^9. said. — “These are provisions of a Code 
regulating procedure only, and whilst we think that the language used has not 
the effect of enlarging the right of set-off. we ought at the same time to say that, 
according 10 our present opinion, the Procedure Code was not intended to take 
away any right of set-off, whether legal or equitable, which parties would have 
indepenaently of us provisions It seems to us that the right of set-off will be 
found to exist not only in cases of mutual debts and credits, but also where the 
cross-demands arise out of one and the same transaction, or are so connected 
in their nature and circumstances as to make tt inequitable that the plaintiff 
should recover and the defendant be driven lo a cross-suit it is not opposed 
to the intention of the parties *® 


Set off of damages . — And when A sued on a contract to recover the price 
of wood supplied, a set-off of damages for breach was allowed, on the ground 
(h.at the coniract contained a clause indemnifying the defendants against loss 

‘ lUwly V. V.awly, IQ. B. 1> , 409, and sec WinlcrEcld r. Bradnum. 3 Q. 
B Iy,S2\. 


* Jiigr/ilambs V Crub, (1870) S B L. R , 6.19. 

» I'-.riia Cliaii-lra r. Bcliarte, (1870) 14 W. U , 473 

• n>»>1(mii>y p ilulk, (1843)9Cslc., 9I4. 

* QK.iiapps V I’a^liu Xatlis, (1893) 15 Mod , S9, p 33 

* Bh'iirub I'. llnfecronnisM, (1878) 20 L. R , 414 

’ Iluri-o KiMiore r Ilur Kiolioro, (1875)23 \V. R , 134 

• Nan Knruy f. Ko IlUvv, (1886) 13 I. A., 48, p 56 ; 13 Calc., 124. 

• Clark V. n,,t),n»val.xi. (1865)2 Mad If. C., 2965 followed in BliacUt r. 

Ilamdth, (J84.'0 H Calc., 557 ; Chivbolm r. Copal, (1889) 1C Cnlc^ 711 : 
Ivi'liorcliand r Madlifjwji. (1886) 4 Bom , 407 ; Pragi Lai v Maxwell (1885) 
* AIL, 2u ; Brujendra r. Budge Budge Co., (1S03) 2<i Calc., till. ‘ ' 

»“ KUtna^my e. Municijwvl Comoms'wueta tor Madras, (J8G9) 4 M&d. II. 
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arhirc from failure lo fuliin And so it h-is been held liiAt ivliere the right of 
set-off arises out of one and the stme transaction, it nould not be'equiiable to 
drive a party to a regular suit where the claim could be de.alt uilh in' execution 
of a decree * 

Set-cJ^cf tent agiiinst Hicrt^i^ogee ta posstssion — In a suit for account by a 
mortgagor against a mortg.>gec m possession under a zunpeshj^t lease, the 
rents unpaid by the mortgagee, though barred by limitation, were set-off against 
the mortgage debt p a usufructuary mortgagee may set-ofi rent (though barred 
by limitation) due from the mortgagor for part of the mortgaged property 
against the surplus accumulaimg in the mortgagees hands.* 

The plaintiff sold a mortgage decree to the defendants and took a deposit 
receint instead of cash At the time of the s.ale the decree had already been 
attacned, so that the defendants h-ad to pay off the sum for which it was attached. 
In a suit on the deposit receipt it was held the defendants could set-off the 
amount so paid ‘ 

The plaintiffs sued .is brokers for commission on a sale effected by them for 
the defendants. It was held th.n the defendants might claim by way of equitable 
set-off, the loss occasioned by the plaintiffs negligence in not carrying out the 
defend.ints instructions regarding the sale * 

And as to set-off of arrears of rent against improvements on redemption, 
even if the right of the person making them hjs been pledged, see AchutU v, 
A'<t/r * t 


Cross-demand must arts/ out of same transaction — The right to set-off does 
not exist when the cross-demand relates to a different trans.action.*^ Under the 
Civil Frocedurc Code, a cros>-claiin made by defendant against a plaintiff cannot, 
m ordinary cases, be set up as a defence, except when it arises out of the very 
trans.action sued upon and is m the nature of a set-off, but the special cross- 
claim provided for by $ 491, now section 95 of Act V of 1908 vU., a claim for 
compensation for .arrest on insufficient grounds, may under this section be taken 
into account in any suit— and tlie amount awarded as compensation be awarded 
in the decree, and thus pro tanto be a defence to the plaintiffs claim in the suit.^ 
In a suit brought by the trustees of a religious endowment ca]\ii^eAin(Avad 

• • •Ann 

■ ■ at if 

■ . I to 


I’ragi r Miixwvll. (1995) 7 All, 231 ; oi«d *co Kisliorcliand v. Madlioivjt, 
(1930) -1 Dotn., 407. 


' Radha Ram i'. James, (1873) 20 W. R,410; and sec further on 
the follow inu cases —Middleton v. I’ollock, L. P, , 20 Eij , 515 ; 

NoiJo. 0 ■ ^ ^ - 

Ves ,405 ■ • . 

K.,3i);£ 

Moo. I. / ’ 

697 , Pc, 

Rom , II 
Beer, 18 
199; Sit 
Stater. •' 


this subject 
Vullamy r. 


* Nursingh Xaraiii r. Lukpiilty, (1890) 5 Calc., 333. 

* Sheo Saran v. Mohabir, (1905) 32 Calc., 576 

' Khetsivas t>. Shih ftarayan, (1905) 9 Calc. W. N., 179 

• Naiid Ram v. Ram Prasad, (1905) 27 All ,’.l4o. 

» (1884)7 Mad , 545. 

• Ram Deo P. Pokhiram, (1891) 21 Calc., 419 j Fakir Chandra v. Gisborne 

(l901) 8 Calc. \V. N., 174. * 

' Houletr. Fotterle, (1894) 19 Botu., 717. 



524 


THE CODE Ot* OlVlL i’ttOCEDURE. 


[SciIED. I. 


restore to him certain private property belonging to his adoptive father which he 
had given up ; it was held that the defendant could not 'claim as a set-off or equit- 
able defence, the private property m question, there being nothing in the com- 
promise to show that there was any exchange of private for trust property.' 
When m a suit fur the costs of the prep iration of a trust-deed, the defendants 
claim damages for the non-deliveiy of machinery, it was held that they were not 
entitled to set-off this claim, as it was not a claim for an ascertained sum of 
money and there were no equitable grounds for admitting the counter claim 
as there would be great del ly in investigating it, and theie was no reason why 
plaintiffs should wait so long for money they were legally entitled »o ® In a 
suit in i838 to recover principal .md interest due on a u»ofriictitary mortgage 
executed on the ijth June, 1870, which contiined a covenant for repayment 
of the secured debt on tsth June, 1878, the defendant pleaded and proved that 
the mortg igte had permitted certain buildings on the mortg.ige premises 10 fall 
into .1 ruiiiinis con Itcion, and it appeared that the mortgagee had remained in 
posses--ion after June, 1878 , it wa> held that the defendant was cnttiled to have 
the amount of the loss occasioned by the plainiiffs failure to make repairs 
brought into the morixage accounts and a separate suit by him for that purpose 
was unnecessary 3 The pUinliffs agreed to purchase from the defendant cer- 
tain iimbir. They p ud put of the price in advance and took delivery of some 
part of the timber, but refused to take delivery of the rest, ana subsequently, 
sue I the defendant to recover part of ihe price paid alleging that the portion 
of which they had taken delivery was not of the quality contracted for j it svas 
held that in such a suit the defendant might claim by way of set-off corapen- 
s.ation for cite loss which he had incurred in the re-sile of that portion of the 
timber the subject of the contract of which the plaintiff had faded to lake delivery.* 

In a suit for rent, a set-off for costs of a previous rent suit instituted by the 
Landlords benamidar was not allosved * 

The defendant deposited money with a company for twelve months and 
being unable to withdraw it, he oniamed a loan from the company on security 
of the deposit Later on >11 creditors of the co np iny were restrained by injunction 
from suing the company. In .a sun by the hquidatoi of the company or the 
the amount of the loan, It was held that the defendant could set-off the depo- 
sit • 

Not payment A claim to set-ofl u cross-demand should not be conjound* 
ed with a plea of piyment. A sued B for arre-ars of rent. 11 stated that his 
tenure has been m in ige.i for some tune by the Collector, who, m addition to 
other demands, had realised the rent. It was held a plea of payment and not 
of set-off.' 

For monoy.— Under Act VIII, 1859, the suit must have been fora debt® 
It is not so under the present 1 »w, sec (e), though the result of the 

cl.aim and set-off must be a pecuni.ary Ji tbility ® Qutrre, if .1 sun for an account 
falls withm the section but a suit for di<!Solution of partnership with a prayer 
that the balance due should be paid is within the section " 

' Phumliraj v (lAnesli, (1891) IS Bom , 721. 

• Dobson V Bengal Spinning Co., (1897)21 Bom., 12f, 

• Shiv V. Jaru, (1892) 15 Mad., 290. 

• Keaz c. Durga. (1893) 15 Alb, 9 

» Tilufc r. Josula, (1907) 11 Calo XV. 5?.. 215. 

• Tvcference under Pronlcncy Small Ctiinc Courla Act, (190,)) 28 Mad., 240 

' Koonjo Rehan r. Xilmoncy, (IS79) 4 C L IL, 290 

• Uolcer. Greeja. (I8C0>5 U'. R., ICO 

• Pto i:t)-rlo'a IfotetiCo v. Joniw, 18 Q B. D., 459; .Miller e. National Bank, 

IISW) lOCuk , no 

'® Kan Karaj- c. Ko TItaw, (ISSO) 13 I. A., 43, p. 50 ; 13 Calc., 124. 

** lUmj.wane. Chandnial, (I88««) 10 All., 687. 
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Tho satno character — In a sun bv a Hindu ivMow for a debt, the defen- 
dant c.an ses-«'fT a det>t du^ from her deceised 1 iu«band.* Rut in a suit by a widow 
admintsierinj* her husbii'l’s estate m recover cert i,n moveable property appro- 
prntevl bv her *on, a <. 1 iim of the defendant aj^ain-t Ins father w.is not allowed 
to be sci-cfl* Anil m a «iiit by the son of a deica«cd Hmdu as his heir on a 
prom isory-noie. a set nlT was allowed of debts due by the dcceised to ‘the 
defendant * IVjt an atn nint doe as minajer cannot be set off aRainsia personal 
Iiahil i\.* \ setniate debt c.annot be se‘ off ag.iinst a joint and several debt 

and dircciors cannot set-off money due from the Company to them against sums 
which tliev mijifit b* ordered to refund to the liquid ttor-.* A took a loan from 
C under a bond p’edgmg the -h ires of himself, his minor brother .and cousin, 
and, covenanting lint the interest sho ilil be credited to the rent of the shares 
p'ed-et, !e; in firm to C In a suit for rent by A and the others, C pleaded a 
sel-olT of the interc*t The Court found ih“ bond proved as against A only and 
allowed .a «et olT as regards him. but not as regards the o'hers * Rut A cannot 
set-od against a claim mide b> It in respect of s-pirate deilings between* him 
and \. .\ de It due fro*n a firm consisting of a f.iilier and two sons, one nf whom 
IS H unless 1 ! was sole beneficial owner of the assets of the firm and could 
compel b s father and brciiber to irtnsfer rhe»n rnio his n.inie alone ;® ahd'in 
an action .against \ for money he cannot set-off his share of a debt due to him 
and others* I’iainiiff. one of several co*sharcrs, sued a lessee of a portion of 
an estate f >r his share of the rent ; the claim w.as admitted. The defendant 
pleade 1 as a set-nff tint he Iiad pud money on account of the plamtifTs share 
of arrears of the (iovernment re%*enue for the same period 5 it wms held that this 
was not admissible as a set-off under s lai of Act VIII of 1859, but was the 
subject of a separate suit m wh’ch other sharers should be joined It was', never 
the intention ofs t:t that suits entirely different in character should be tried 
together’® An arrear of Government revenue paid by a luinbardar out of the 
collections of 8ub>equent >ears without reference to the co-sharers maybeset- 
off m a suit against him by a co-sharer for Ins share of the profits, for such 
subseciuent years” Three undivided brothers mortg.aged certain land to the 
defend me Two of them redeemed iheir respective shares after separation and 

partition, paying over and above what ** ■’ * --**•' » . - .u*,j.'~i'. 

cenam assessment alleged to have been 

of this assessment was not proved. I " 

whole of the lands comprised m ihe niOf . „ . 

which remained in mortgage the amount that was paid by the other two mort* 
gagorj in payment of the alleged assessment was not allowed to be deducted 
from the amount due on the mortgige, on the ground that the 'plaintiff’s 
right to redeem was perfcctfv distinct from the redempiinn by the other two 
morigagors, a id there was no longer any joint account tn which ilie sums previ- 
ously paid could be credited In the case of l/eHan;ititirs there being no 
mutuality this principle is not applicable.’^ 


* Wat«on V Rrojo, (1871) IG W. R., 22-} ; Grish Chunder ». Ktiotnaree, (l8C4) 

MV R , Ml* . 23. 

* filmlj V. Manly, (1870) 14 TV. R , I.3C. 

* Chenapps v. Raghunaihs, (I8!)3) 15 Mad., 29. 

« Abul Hasan v. Zolirj, (18S3) 5 All , 209. 

* Now Fleming Co v. Kessnwji, (1885) 9 Bom., 373 

* Futteh Narain v. Dceii Dyal, (1871) 13 W, R., 37 ; see Lalit v. Srimbaa, 

(IbSOj 13 Calc , 3JI. 

’ Dliuiiput r, Forbes, 1 Ind. Jnr., N. S-, 354. 

* Moricr, ex pmi" 12 C. H., 491. 

* Bowyear v. Pawsan, C Q B D., 540. 

“> Ilosscna v. Smith, (1874) 2>W. R . 15; 13 B L. R., 440 
” Udii V. Jagannath, (187C) 1 All., 135. 

'* Lskshumarv. Madliab, (igOl) IS Bom , 186. 

‘ • Tilak Chandra v. Jasoda Kumar, (1906) 10 Calc. W. N., cclvii. 
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Assi^nies . — Purchasers and assignees with notice represent their vendors 
and assignors Thus, where A by ft deed of rKr't-/«i%?nets certain lands to B 
to secure a debt, and B covenanted to pay a certain sum annually ; on failure by 
B, A obtained a decree for the amount due Subsequently, C, m execution of a 
decree, bought B’s interest in the sum lent, and sued A to recover the same ; it 

. f 


a right of retainer.® 

Promissory noU — As a general rule, it would be no answer to a suit in the 
Small Cause Court on a promissory note, for the defendant to say that the claim 
is a matter of account But, if subsequently a suit is instituted in the High Court 
by the defendant in which all transactions between the parties can be dealt with, 
then It IS desirable that there should not be a separate proceeding m respect of 
tbe promissory suit, though It docs not constitute an item in a run* 

ning account between the parties * Where a promissory-note has been endors- 
ed when overdue, and a suit i% brought by the endorsee against the maker, the 
latter cannot set-off a debt due to him by the payee of the note ® 

Pent — In a suit for rent by a putnidar purchaser, against a darputnidar, the 
latter can set-off money paid by him to prevent the sale of the patni tenure for its 
own arrears, although the arrears, may have been for a period previous to the 
puttwdar’s purchase .* but the claims must be between the same pattiesJ In a 

*■ ' ' ' . - - defendant after 

* kind to the plaintiff should 

of a decree obtained by 

/nw/frfl/— Where a debt is due by an insolvent, prior to insolvency, to a 
person who owes a debt to the former, they may be set-off m a suit by the Official 
Assignee.'® 

Legally recoverable ~The sum must be legally recoverable." A defen* 
dani cannot claim to sei.oft a sum expended m repairing a house without 
authority,'® or in respect of a demand already dismissed;'* or barred by limi- 
tation}'* or an inf.ant’s debt;'* or a demand based on a decree incapable of be- 
ing enforced.'* 

A contributory cannot set-off a debt due to him from the Company against 
calls made in winding up 


' Bhagawani i'. Daijnoth, (1865) 2 B. L. It., 84 

* See Loe and Chapmau'a ca^c, 30 C D , 216. 

* Wehb V. Smith, 30 C. D., 192. p. 199. 

* l^sur Singh v Bergmann, (1903) 30 Dale., 627. 

* Snan, erporfe L. It., OEq , 339. 

* Laht )Mohan v. Srinihas, (18SQ 13 Calc., 331. 

’ Bhoirub v. nafe/unnis^a, (tS78) 2 C. L. R., 414 ; and illustration fg) supra, 

* Roy Nandeeput e Stewart, (1875) 23 W. R., 20. 

* Bharath Brawl Sahi r. Rameshwar, (1903) 30 Calc , 1066 ; 8 Calc. W. N., 118. 

• 0 Miller* Beer, (1880) 6 C. L It., 294. 

Rukhmini e. MulV Jamania, (18S3) 12 C. L. R., 534 ; 9 Calc , 9l4. 

»* Zatnmccninnissa r. Gayer, (1866) 6 W. R., Ref., 26. 

*• Aldocdlfthf.Sreekucto, (I87t) 15 W. R., 252, 

' * (l8Ct) I W. R., 297 ; l«it seo Nursingh v. Lulaputty, (1860) 

'• RnwUyr. Rowley, I Q. B. D., 400. 

•• lltiro Pershad *. Fool Kishoree. (1871) 161V. R., 308. 

Whlti-hnuw, fn rr, 0 C.D., C93; General Works Co., in re, 12 C. D., 753. 
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Ascertained sums — The sum soucht to be set off under this rule must be 
.■s sum ascen.iined, thit is, liquidated ana not daini):cs undetermined some- 
thing in the ntture of .a debt : such as a liquidated amount doe under a bond j* 
but not a chim for contribution, the amount of n'luclt remains to be determined;® 
nor money denosiiC'l «ith pUintiff, unless such money was due and payable at 
the time of the institution of the suit ;• nor for costs not awarded.® In a suit on 
bills-of-cxchance, a set-off ansmg from a cliim to damages sustained by reason of 
the phint'fTs filling to insure goods unconnected witli the hoondees was not al-' 
lowed ;• nor ei cn a claim for damages by reason of the goods pledged to secure 
the bills haaing been sol<l in aiolaiion of an agreement between the parties,^ nor 
in a suit for monc) lent on a usufructuary mortgage will a claim for damages on 
account of waste of the morigaged property be .allowed • In .a suit for money 
claimed on account of ihe carii.acc of goods. • • 

ed to the goods was not allowed * In a sui 
pleaded .a set-off on account of certain 
award, which he had paid it was held th.a 

Court must enquire into each disputed item of the demand ;**• but otherwise, where 
the claim w.as not lor debts ascertained, but for the balance of a separate account 
as jet undetcfinmed ” In this last case, some stress seems to have been laid on 
the fact that the claims were altogether of anoiher nature , but looking at tllustra- 
/mn (c^, that by Itself would hardly be a sahd objection under this Code See, 
however Af'ul I/.isun t' Xchr.t 

Ilm this limitation (as to ascertained sums) does not apply to equitable set- 
off, or where d has also been agreed upon 

Jurisdiotioa —The set-off, must be, as to its nature and amount, within 
the cognizince of the Court*® Where a suit was brought under the Small 
Cause Court jurisdiction of a bubordinaie Judge and the defendant claimed a 
set-off above that, but wnhm hi$ ordinary jurisdiction, it was held that he could 
under the law then in force try the set-off** Diit this is not the present law.** 

riy ss 89, 90 of the Judicature Act, 1875. a Court of limned jurisdiction c.an 
entertain a claim by way of counter-claim, although it is m respect of matters 
which arise beyond its local jurisdiction and which could not be put forw.ard in 
an original action ** No such power 1$ given under this Code 

Stl pff of a l(sier‘amount — \\ is no defence to a claim of set-off that it will 
not amount to the plaintiff’s claim ’* 

‘ I’ragi V, Maxwell, {18S5) 7 All , 2114. 

» Watson I Drojrj, (1871) 16 \V. R , 224 

• IfOT-itna V Smith, (1874) 22 U’ R., 15 , 13 B. L R , 446. 

• GqcooI Coomar v Bhithook, (1874) 22 W. R«. 1 

• Huro Peri-hwl v Fool Kishone, (1871) 16 W. R., 303. 

• CAj.'Jr r. nulhaarAof?, (}S(fij}2 }i}ai}. }}. C., S2&, 

» Ram Dyal t> Ram Dliun, (I8O8) 3 Agra., 43. 

• Raghu Nath v. Ashrat, (1878) 2 All , 232 . contraSJuvo Devi v. Jam, (1892) IS 

Mad , 290 

• Scanlan v Iferrold, (I8C3) 10 W. R., 295. 

Oauri Salui v Ram Sahai, (1813) 7 All H C., 157. 

“ Kalee Koomar p. lluro Chunder, (1872) 17 W, R., 177. 

(4833)5 AH , 299, p. 301. 

** ” - '-idras, (1869) 4 Mad. n. C., 120; 

*’ 114; Ileeralal fi. Bislien, (1864) 

All , 404 ; Brojendra r. Budge 


*• Barote Gaga v Sepoy I’anju, (1890) 14 Bom., 371. 
> ’ Davis V. Flag Staff Silver J3o., 3 C. P. D., 9^. 

* • Mostyn v. ^Yest Mostjm Co. . 1 C. P. D , 145. 
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Sel'Ofi arising after plaint fiUd — It is no defence to a claim of set-off that 
it arose «ifier ihe date of the plaint.* 

Written statement to be treated as plaint in a cross-suit. — The 
claim N to be treated as a pi lint in a cross-suit and is chargeable with .a Court- 
fee pay.able on a plamt of liiat nature * Thus, a defendant may deny plaintiffs 
cUtm, plead a sti-oft and get a det ree for it, though nn sum has been found due 
to the pUmtiff ® And the appeal will lie to the sima Court as if the sum had 
been demanded in a sep.uate suit O. XX, r i8 * The final judgment should 
determine both the original and the cros— cltim ; but the decree shall only be 
for ihe recovery of ihe balance O XX, r l8,® In a suit in which the plaintiff 
sued as son of a dcce.ised vakil to recover the amount of a promissory-note and 
bond executed by the defendant to his deceased father, the defendant alleged in 
Ins written statement that the plamiifTs father had collected funds belonging to 


Appeal — If the memorandum of appeal is not sufficiently stamped the Court 
can levy the stamp duty.* 

Casts — The parties should get costs as on independent actions.® 

Attorney’s lien —Plaintiff in a redemption suit, i$ entiil'd to set-off the 
amount of his tnxed cnst> .igamst ihe mortgage-money notwithstanding any 
claim winch the defendant’-* attorney may h.ave igainst the defendant in respect 
of the costs of the sun j* and the fieoer.il rule is that the light of set-off is not 
affected by the solicitor's ordinary lien fur costs.*® The second clause of para 2 
of the rule seems to have been intended to gise effect to ihese rulings, but it 
does not do so correctly. Where a s ihcitor is discharged by his client, he holds 
papers entrusted to him subject to bis hen for costs, and he has the same lien 
upon translations made by the Court-interpreter (at the solKltor’s expense} as 
upon other documents, and he will not be compelled to produce them.** 

EjStecution of dscrao —As to set-off of decree against purchase money- 
see (7<>/<r/ v Dunxviree La'y^ agamst mortg.age money— see Bnjnath v. 
Jug^ern i/'//,*® in favour of a prc-emotor — Gapal 5uran,** 


> Clhs V, Munstn, 33 L. T., SS5 ; but see Hartlepool Collienra Co v. Gibb 
0 C. I)., 713 

• Bai Shn Mijiriiybai v (ISSI) 13 Bom. 072; Amir Zamn v Naihu 

(ISSOj 8 All , :t3l> : CIlU^3pp^ V RaghunulK (ISOiJ 15 'Mml , 29; Giiiao 
r. Ammtt V.am, 11W8> lOCalc W K., 100 ; but sea ccnilia — Fukir Chandra 
v. V»is\."jriic, llYaU) B Calo. %V . 1? , 174 

• n.'iyathha r. AlKluUkhn (I8G9iCBom IT. C., 151; but see Huro Sooduree r. 

V. Bungslitc, tl80G) 3 W. B , Mis , 32, 

‘ Bnni Ijil 1*. Ijincsstcr, (I871).‘l All. H. G., Ill ; orerralms lIa«ooma r. Nazur. 
(1809J 1 All H. G..2J3 

• Potior r Cliamhcrs, 4 C. P. D., 72 

• Clunmppx r Rsvluinatha, {1892i 15 Mad , 29. 

’ Chenmppi r. R.-i^Iiunatha, (1892) 15 Mad., 29. 

• Shrapnel v Lidog, 2) Q B !> , 311. 

• Briin «0i V. Jiisgcniath, (1,S79) 4 Oalc.. 742, 

Vniiglo e Oloa,’, 10 C. D , C'Ot but see Rlwanls r. Hope, 4 Q. B. D., 922. 

>* Kes^fl.n p Xvrfinj’i,(lS'J1j 4 Bom., 353. 

•• (tssn)r.S. C. L. U., ISl. 

'• (1870) 4 Calc., 712. 

“ (IMI)C All., 
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Parchaser for rnluo— As lo »\hat n suftl:ient lo nise the question of .1 
hcn.i /.ie ptircJj.iser for \ line, see J/Mu/t i. Mtihcmeji 

7. Wlicro the <loretidaiit relics upon several distinct 
ivirn-H- of tlelence or set-ofr founded up- 

on .*^oparntc and distinct facts tliey shall 
be stated, as far ns may bo, separately 

and distinctly. 

R. S o. XX, r 7 

T1.IS rule 1$ taken from the Knsiish Order .V.X rel.Kinff (0 statement of 
claim 

8- An}* ground of defence which has arisen after the 
Xew gronid of institution of tho suIt 01* tho presentation 
of a written statement claiming a set-off 
may bo raided by the defendant or plaintiff, as the case may 
be, in his written statcfnent. 

This i> an enure)/ new pro»»s»t>B, Jnd Ins no counter part amonp the 
English or former InJi.nn rules . it 1$ mcrel) decl.nr.atory of evisting rights. Under 
the English rules, tt his been held th.u it is no defence to n claim of set-olT that 
the claim did not arise before the date of the pbmt ® 

9 No pleading .subscfiuoiit to the written statement of 
a , ... a dofciulant other than by way of defence 

u wquen p e mgs ^ fict-ofl* slial! be prcscntod except by 
the leave of the Court and upon such terms a.s the Court 
thinks fit, but the Court may at any time require a written 
statement or additional written statement from any of the 
parties and fix a time for prc.sciiting the same. 

Act XJ\' of 1882, sec itj •' 

This rule applies to H C .md I'rov S C C 

Additional written statement— In a suit for wrongful dismissal 
defendant is not all uved to give evidence of a transaction, involving instances of 
misconduct not set forth m defendant’s written statement. He should file 
supplemental written siatcmtnl ^nd tins most be done before the first hearing* 
The object of an addifion.il ♦vi'iffeo st.itement is to supply ivhat m.ay h.ive been 
omitted in the first and not to contradict it * 

IF/M/ir /i/«rr —If a written statement IS filed after the lime fixed by 

the Court, it will not be struck out of the record unless the other side applies 
quickly ® 

Court may require — The practice in the Calcutta High Court is when 
one of the parties neglects to file a written statement, to examine him as to the 
grounds of his defence and confine him to tbit statement unless a written state- 

’ Kislioiy Mohuii f Maliointil, (1891) IS Calc , ISS 

» Elhs V Jfunsoii, 35 L T.SW; but «eo Ifartlepwl Colliery Co. r. Gibb, 5 
C D , 713 

• Munshcrsliaw u. New Dhniumsey Cn , (tSSU) 4 Bom , 570. • 

♦ Dougin V Collator of Bintres, (ISSl^S Moo. I. A., 271, p. 290, 

* New Fleming Co v Ke^wwji, (iSSa) 9 Bom , 373, p. 331, 

34 
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ment seems desirable, when the case will be adjourned for that purpose at his 
expense.'^ 

The word “require,” does not prevent a Court from allowing an additional 
written statement being filed on motion made In the case of Dasimani Dasi v. 
Srinalh Ghosh , on an application by the defendant to be allowed to file an addi- 
tional written stitement, two objections were raised— (i) it was not called for by 
the Court, and (21 it was inconsistent with the original written statement. The Court 
admitted it on payment of the costs of the application, at the same time intimat- 
ing that such an additional statement would not have been accepted from the 
plaintiff A Court sliou'd not require a written statement inconsistent with the 
plaint, but It IS justified in calling for one, not with the object of adding to, or 
varying plaintiffs claim, but to supply omissions in the plaint ,* and where a 
plaintiff claimed land under an amicable arrangement subsequent to a deed of 
sale, and the defendant denied the sale and the arrangement, an additional 
statement was taken with the deed of sale, as plaintiff asserted he could not 
anticipate that the defendant would deny his right altogether.* The mere 
irregularity of the Court calling for a written statement without any sufficient cause 
is not a good ground of special appeal ; the appellant must also be prejudiced 
thereby.* 

Appellate Court.— A Court of Appeal cannot call for a written state- 
ment.* 

10. Whore any party from whom n written statement 
is so required fails to present the same 
within the time fixed by the Court, the 
Court may pronounce judgment against 
him, or make such order in relation to the 
suit as it thinks fit. 

Act XIV of 1882, Sec, 113. 

This rule applies to H. C. and Frov. S. C C. 

Defendant remained in Calcutta one month after it was ordered he should put 
in a written statement, and then went on a pilgrimage. His son applied for 
leave to file a written statement, and his application was refused, as no cause 
was shewn why his father had not filed it before be left Calcutta 


Procedure when 
party fails to pieseni 
written etatement 
called fui by Court. 


• llnmrutl'm v. Onoiitnl Strum Kavipitiun Cu , 2 Iljdo., 89. 

• Il.iHini-ini I)a«i c. .^'nnnth CSIuMih, (IMID/ 3 Tl L. U., Appx., II. 
» .l(vhnng.H;r v. Dliicknrvp, (JSCDj II W. Ih, 71. 

• IaII Mahomul i-. niio.,Uc 11 ari.(1S74) 22 W. U.. 377. 

• Lnll T, I)li.»>h.e Uam, fI874) 22 AV. U.. .977. 

• JuffT-MUff <!oi».,.Kl.lun,(18C6}5'W.R.,r.n. 

» DciKmiojc r. Turathuni. I Duarkt., la'i. 
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OKDEU IX. 


Appeanincc of Purtia nnd Consequence of Xon-n/y^fearance. 


1. On the dny fixed in the suniinons for the defendant 
Partiii to *i>iKMr to appear and answer, the parties 
"> attendance at the Court- 
amiantncr housc ill person or by their respective 

pleaders, and tlie suit shall then bo heard unless the hearing 
is adjourned to a future day fixed by the Court. 


Act XI\’ of iSSj, Sec , 96 

This rule applies to H C. and Prov S C C 

Execution firceeeJm^s held under Act.XIV'of 1S83 tiiat chapter 

Vil of thatact, which i> noA puctic.illy the same as this order did not apply to 
execution proceedings bat see rule 2 

Day fixed —Tins refers to the da> fixed for the first hearing of the suit * 

Appearance, what is not — Tlie mere appearance by .a pleader, s or by 
a pleader without any instructions.* or appearance by a pleader appointed not 
by a party, but by a third person,* or the mere film? of a vakalatnama on a 
previous date of hearing,* or mere appearance on a previous date of hearing’^ 
or putting in aiviitten statement,* or the absence of a defendant, when he is 
prevented by the fraud of thepUmti/T from appearing on the last day of hearing,® 
or the absence of the platniifr> plcadei, when the case was decided,^® or ap- 
pearance by counsel merely to ask for an adjournment is not an appearance 
within the meaning of this rule 


’ Ulionkal r I’lnUkai, (1891) 15 All . 81 . Akidiims':a v Valiulnissa, (1891) 18 
Com , 429, but see f Murli, (1883) 9 Cdlc , 163. ll C, L R , 409 

* ZaiiiuUMin v. Alimvl, (1878) 2 All . 67 . 5 I A , 23.1, 2.16 

’ Ua.lviW.eii llosvivw V MwtvUirvd, (1812) IS W R , ACW *, Kcishiva. RaAft v. Gobiivl, 
(1886) 8 All., 20 

* B-amtihal v, Ramtsh— '’oo*’* o ••• » •« . ti t>.» n i-- . t>- ii.~ /lonov 

20 All , 195, bliil-e 
R., 143 Soond-r 
(lb60) 4 Com 11 
(1871) 6 13 L R , 

Ray Dhaiipat, (18’ 

(Tooke V. Kiiuita' * 

* Raj Kumar v Jugal, (1896) 18 All , 241. 


• Denoo V Chintammiee, (|872) IS W. R , 457, 
•e Beejoj «. Raclha, (1868) l(J W. R., 348. 

>• Hingiif Muiiiu, (1001) 31 Cile , 150. 



530 


THK code op GlVlL FilOCEDUKK. 


[feuiiLD. I. 


ment seems desirable, when the case will be adjourned for that purpose at his 
expense.^ 

The word “require,” does not prevent a Court from allowiofi an additional 
written statement being filed on motion made. In the case of Dasimani Dast v. 
Siinath Gho$h^ on an application by the defendant to be allowed to file an addi- 
tional written stitement, two objections were raised — (il it was not called for by 


plaint, but It is justified in calling for one, not with the object of adding to, or 
varjing plaintilPs claim, but to supply omissions in the plaint ;* and where a 
plaintiff claimed land under an amicable arrangement subsequent to a deed of 
sale, and the defendant denied the sale and the arrangement, an additional 
statement was taken with the deed of sale, as plaintiff asserted he could not 
anticipate that the defendant would deny Ins right altogether.* The mere 
irregularity of the Court calling for a written statement without any sufficient cause 
is not a good ground of special appeal ; the appellant must also be prejudiced 
thereby.® 

Appellate Court —A Court of Appeal cannot call for a written state- 
ment.® 


10. Where any party from whom a written statement 
is so required fails to present the same 
ponTS^io pJien” within the time fi.xed by the Court, the 
caViedfoib Couib"'*"* Cuurt may pronounce judgment against 
* ^ him, or make such order in relation to the 

suit as it thinks ht. 


Act XIV of 1883, Sec, 113. 

This rule applies to H. C.and Prov. S. C. C. 


• lUiiirutloii r. Oru-ntfil Stc.tm Xavigatitni Co , 2 IIjilu , 8D. 

• lUsinuini D.i<ii r. SnimtU Ghmh, (t8G9} 3 B L. U , nppt., 11, 

• J*lmng'cr r. Bhickaroc, II W. B., 71. 

• IjiU MaIioiiiihI f. Dhooloc Ibim, (1874) 22 W. It., 377 

• L.iU Jlali.-mwl T, Dh-.W Barn. (1874) 22 W. It.. 377, 

• Jupp-wttr r. Ki.hin, (IRCflJS'W. It., 20. 

' iXiiomojc V. Tarniliuni. 1 Binirkc... 135 . 
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Court for .t fresh summons, or file a new suit under rule 4,^ but in no case should 
the case be disposed of before the day fi'ced for hearing * 

Arrest -"If a defendant is arrested, helms aright to appear, though no 
summoned.® 

Appeal. — The order is not appealable.* 


3. 

Where nei 
appear*, suit 
missed. 


Where neitlicr party appears when the suit is 
ther pirty callctl Oil for licarin", t le Court may 
to bu dis inako an order that the luit bo dismis- 
sed. 


Act .\IVof 18S2 sec 9S 

This rule applies to H C and Prov S C C 

Apf'hcahon of rule — This rule only refers to c.ases in « ich both parties are 
absent on the dale fixed for the hearing. It does not a| ly where a party is 
present, but has omitted to serve a notice as required by tl ; Court ® It applies 
to miscellancoJS proceedings,* and proceedings in cxecut )n ^ As to remand- 
ed cases, see Ra^hoonatk v Ram Coontae-^ 

Form of order — The order should bean order of dismissal Ordering 
the case to be struck off the file ss improper ® 

Appeal.— There is no appeal from an order under this rule see 0. XLIII. 

/?e'rr(7/ir — On the first day appointed for the hearing the phintifT and his 
witness nppeirei but the defeod-ant did not on ihed.ay to which the hearing was 
adjourned neither the plamtilTs witness nor the defendant appeared and the suit 
was dismissed It was held that this was not a proper exercise of discretion.*^ 

4 Where a suit Is dismissed under rule 2 or rule 3, 
i-kmt.ir m.y bring the plaintiff may (subject to the law of 
fresh suit or Court may limitation) bring n fresh suit { or he may 
restore suit to Its file. apply for an order to set the dismissal 
aside and if he satisfies the Court that there was sufficient 
cause for his not paying the court-fee and postal charges (if 
any) required within the time fixed before the issue of the 
summons, or for his non-appearance, ns the case may be, the 
Court shall make an order setting aside the dismissal and 
shall appoint a day for proceeding with the suit. 

' Abaa r. Ibrahimji, (18fi0] 5 Bom. II. C., II8. 

* Gohh t>. Jiwan, (1878) 2 All., 318. 

* Syed All v. Adib, (1891) 13 Bom., 160. 

* Lucky Gbaran v. Budurrunnixsa, (1383)9 Calc., 627 ■ 12 C.L.R., 434. see 0, XLIII. 

* Haradiiun v Protap, (1870) 14 W. R , 401 ; Alwar v Soahammal, (1837) 10 

Mad., 270. 

* Rajpal V, Chooramun, (1872) 4 All. H. C., lO. 

* Gour Molian ti Taraoh.ind, (1869) 3 B L. R , App., 17. But see Bhookal v. 

Phakkar, (1893) 15 All , 84 : and ALramnma v. Valiulmssa, (1894) 13 Bom., 
430. 

* Raghoonath v. Ram Coomar, ({870) 14 W, R , 81. 

* Alwar V. Seshammal, (1887) 10 Mad • 27(k 

i'* Alwar tl. Seshammal, (1887) 10 Mad., 270 ; bat compare Alwar v, Seshammal, 
(1887) 10 Mad., 29. 

•' Collector of Jampur i>. Tubruli, (1903) A, W., N., 020. 
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Act XIV of 1882, sec 99. 

This rule applies to H. C. and Pror. S. C. C. 

Some verbal alterations have been made from sec. 96, former Code, and an 
addition has been made as to the ‘postal charges.' 

Application of rule .— rule applies to miscellaneous proceedings in exe* 
cution.^ 

Sufficient cause . — In order to satisfy the Court “that the plaintiff was pre- 
vented by any sufficient cause from appearing,” it is enough that he should shew 
that there has been a bona fide mistake which is not unre.tsonable ® 

*" ■■ ■ • • • ... .... before the day fixed for 

ularity on the part of the Judge 
■ a new suit under this rule ® 

Cost . — The Judge when restoring a case to the file under this rule, has no 
Jurisdiction to pass at that lime any order as to the general costs of the suit.* 

Appeal. — No .appeal lies from an order to restore.® See O. XLIII. 

Review. — When a suit has been dismissed for default under this rule 
and the plaintiff neglected to make an application within 30 days to get the suit 
restored to the file, there can be no review of judgment under sec. 114, see 
0. XLVII.r i.« 

5. (1) Where, after a summons has been issued to the 

defendant, or to one of several defendants, 
and returned unserved, the plaintiff fails 
for a period of one year from the date of 
the return made to the Court by the officer 
ordinarily certifying to the Court returns 
made by the serving officers, to apply for the issue of a fresh 
summons and to satisfy the Court that he has used his best 
endeavours to discover the residence of the defendant who 
has not been served, or that such defendant is avoiding 
service of process, the Court may make an order that the 
suit bo dismissed as against such defendant. 

(2) In such case the plaintiff may (siibiect to the law 
of limitation) bring a fresh suit. 

Act XIV of 1882, sec. 99-^ 

This rule applies to H. C. and Prov. S. C. C. No .xUeration of substance 
has been made. 

The meaning of the rule was discussed in the under noted case.’ 

» Rajpilr Chooramon, (1572) 4 All H. C , 10; Oour Mohiin v. Tarachand. 
(ISG9) 3 D. I* R., Apr) , 17 ; but aee Uhonkal v. Phakkar, (189.1) 15 All., 84 ; 
and Akrnmunissa v. > aluiluniasa, (1891) |8 Dora , 430 ; and see , 139. 

* Ilardatral v. Rullion Association. (1803) 3 Dorn. II. C., CO. 

* Onlab r. Oiwaii, 0378) 2 AH, 318. 

* Kriilina v. Oanosh, (1902) 20 Dorn , 201. 

* Al« ar r SenSammal. ( 1587) 10 Mwl , 270 { id., 290. 

* KaiUtb r. NaWlwip, (1S95) 2 Calc. W. N., 318. 

* Jufalprawd r, ISwiwar (1905) 7 Bom. L. U., OCS. 


Dismissal of suit 
where plaintiff, after 
■utntDOBS returned un* 
eerved. fails for a year 
to apply for fresh sum- 
mons. 
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Issue cf iccond summont — The issue of a second summons ought not to be 
ordered after the lapse of the hmitation period for such a suit from the previous 
summons, unless the plaintiff has in the me-anctme done ivhat he could to pro- 
secute his suit with proper diligence * 

From such return. — Time runs from the date of the return by the 
Nazir.* 

Dismiss the suit —This docs not discharge the defendant, .and plaintiff 
may bring .a nev\ suit.* » 

The dismissal of .a suit against three defendants, because one of them nas 
not served, is no bar to a fresh suit .against .all three defendants * 


6 (1) Wiiere the plnintiff appears and the defendant 

Procedure whi'n only does not appear when the suit is called 
piamtift nppears. • qu for hcArin", then — 

When *umm.)na duly (a) if It U proved that the summons 

was duly served, the Court may proceed 

ex parte ; 

(6) if it is not proved that the summons was duly 
When iummons not Served, thc Court shall direct a second 
duly 8er>cd summoths to be issued and served on the 

defendant ; 

(c) if it is proved that the summons was served on 
WbenBummoaieerved the defendant, but Hot in sufficient time 
hut not III due time. ^0 enable him to appear and answer on 
the day fi.sied in the summons, the Court shall postpone the 
hearing of the suit to a future day to bo fixed by the Court, 
and shall direct notice of such day to be given to the 
defendant. 

(2) Where it is owing to the p!aintift''s default that 
the summons was not duly served or was not served in 
sufficient time, the Court shall order the plaintiff to pay the 
costs occasioned by the postponement. 


Act XIV of i 883, Sec , lOO. 

This rule applies to H C and Prov S. C. C. 

First Hearing. Qu(erc—\% this rule limited to the day fixed for first bearing ® 


* Ramkissicn « Lucklicynanvin, (1878) SCale., 312. .Seo Gerenilcr v. Juggaclamba 

(I8S0) 5 Calc., 120 ; and compire Smallpage v. Tonge, 17 Q. B. D., CSl, 

* P.icjotam V Abdul, (18S9} 13 Bom-, SOO. 

* Alh V. Mahomed, (1800) il Bom., 207. 

‘ Sita Ram v Pakhp.il, (1005) 2S All., 749 ; A. W. N., 233 

* Doyal V Kupcor (1879) 4 Calo., 318 ; Hera Bai v Hera Lai. (1885) 7 All., 533 • 

and compare Mlico Cliuran v Heera 1a11, (I6S2) 11 C. L. R., 537 ; Jonardan v. 
Ramndhone, (JS9C) 2.3 Calc , 738 ; and note to order IX, r. 13, post p 542. 
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Application of rule. When the plaintifT appears and the defendant does not 
appear, this rule must be followed, whether the defendant has been sum- 
moned only to appear and answer the claim or has in addition been summoned 
to attend and give evidence.' ' 

Proof of service. — The cause should not be tried ey parte, unless service of 
summons has been satisfactorily proved but it is not necessary that all 
the processes for procuring the attendance of defendant as a witness should 
be exhausted. Proof of service of summons is sufficient, and if this was 
given, the Judge sbouTd follow one or other of the courses laid down in 
els (i^) and (<:) ;® but unless there is a decision or some evidence of service of 
summons on the record, a decree ex-parte lia# no legal etfect.* The mere 
absence of the defendant does not justify the presumption that the suit is true ; 
the Court is bound to see that at least a^r//«<f facie case is made out.® Where 
a defendant against whom an ex-parie decree has been given in appeals, it is suffi- 
cient in the first instance to establish that in the Court which passed the ex-parte 
' . ' ' ' • .* 

of British 

' d was at 

■ ■ • erit psoof 

of service to show that the summons was posted, but there must be some evi- 
dence of its having been received by the defendant.* 

‘ not be rejected owing 

• 1 rule enables a Court to 


Clause (o)— If the summons has not been served In sufficient time to ena> 
able the defendant to appear, the Court is bound to postpone the hearing to a 
future date, and on this principle it has been held, m a case in which the defen- 
dant was served at 10 o’clock in the morning to appear at la o’clock in the 

■ ' ' ’ ’ .... nnied an adjournment.* 

• insane, and the Judge 

• 5ng, and ought to have 

Poma.^tAa.'TK. j,- .f .t jj orjjjy within the 

• r the case within 

■ . ■ il word “ review " 

■ * ■ ■ ■ jassed under this 

■ ■ " . appeal from the 

ex parte decree.'* 

The Dekhan Ryots Act, (XVII of 1879).— This rule is alTected by 
Act XVII of 1879.'® 


' Tanick v Jenmat, (18S0) 5 Calc , 3.53 

* (1875) 23 W. R., Civ. Cir. 4 ; Suresh Chundcr v, Jugut, (1837) 14 Calc., C04. 

* Tanick V. Jeamat, (1830}'5 Calc., 353. 

• Ram Loebun v. Nittyakalee, (I869j 13 W. R., 3tl. 

* Amrlt N'ath r. Dhunputsing, (IS71) 15 W, 503 s 8B. L. B , 44. 

• Fakliruil.lm^p Ohafuruddin, (1001) 23 All , S'! { and lee “ Appearnneo" p 531. 
' Lallubbai Vajeram r, Magangavri, (1891) 18 Dom., 59 

• AwUd V. AIkIooI, (1872) 18 W. R.. 141. 

» Moorut Koonwur r Dhurm Xaran, (|805) 2 W. "R., 15n , 7. 

** ^*(r873^*‘^^\''^R''*’3 ~~ Bi»1ien Perknsh r. Rnttungeer 

KWvUUr Kadvr, (l87i)l5W.R., 431. 

' • Eeo Appeal under O. IX. r. 8 p «3S ; awl aec. 00. 

*• l>u!irbandv. Dbcndl, (IS8J) S Brnn.. |84, 
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7. Where the Court has ntljonrncd tlio hearing of the 

,1.. suit«p«rt<-. A„<1 the (IcfoiKlAnt, At or 
fcniint upp'jr* on .hy boforo sucli hearing, appears and assigns 
ftM cause for liis pres’ious non-appear- 
for prcrioui nr,ti-*ppc<r- mico, hc may, upon such terms as the 
*"”• Court directs as to costs or otherwise, ".bo 

heard in answer to tlic suit as if hc had appeared on the day 
fixed for his appearance. 

Act XIV of iSS:, See., toi 

This rule .ipplies to !I. C and I’rov S C C 

Al/trnihte frocedme un-itr rule ty The mere fact lhat an order unde*" 
this rule (s loi, former Code) his been made agamst a defendant and no‘ 
appealed .a(;ainst, IS no objection to ao apphc.ition bcinj,' nnde by him under 
O !X r ij (s. toS, former Code)* 

8. Where the defendniit appears and the plaintiff does 
rro«.iure where d- not appear wlicii tho suit is called on for 

feaimonij eppeari. bearing, tho Court shall make an order 
that tho suit be dismissed, unless tho defendant admits the 
claim, or part thereof, in which case the Court shall pass a 
decree against tho defendant upon such admission, and, 
where part only of tlie claim has been admitted, shall dismiss 
the suit so far as it relates to the remainder. 

ActXIVofi 88 j, sec loj. 

This rule applies to H. C. and I*rov. S C. C 

Application of rule —Under the former CoJe an order dismissing a suit 
at an adjourned hearing for non-appearance of the plaintiff and his pleader was 
held to be an order under Order XVII r. 3 , and ihis rule, not Order XVIl r. 3 , 
and to be appealable.* 

In construing an order alleged by one side and denied by the other to be 
an order under this rule the order will be considered as one under this rule if 
the real me.nnmg and substmee of the Court's action is that it dismissed the suit 
on the view that the pl.nntiff appears and tlie defendant does not appear.® 
Where pUiniifl' failed to pay in Commissionet’s fees— no time being granted — and 
the suit WAS dismissed, the order was not considered as passed under this rule * 


Where an application for apportionment of compensation awarded under 
sec. i3 of the Land Acquisition Act (I of 1894) is struck off for default of 
appearance, 3 subsequent suit for the same matter will be dismissed ,is regards 
the persons who previously applied, but not as regards otliers jointly interested 
with them, who did not apply* The rule applies to an appeal where the 
respondent appears .and the .appellant docs not and the Court has no power 
to hear the appeal * The rule does not apply where plaintiff has adduced 
all his evidence aid does not attend a subsequent hearing.' 

* Sankara linga v liatnasabhapati, (1899) 21 Mad., 321. ~ 

* Shnmint Sagijirao V. Smith. (1896) 20 Bom,, 736; jranannissa r, Kamkalpa 

(1907) 34 Calc.. 235 5 5 Calc. 1* J., 260, but sea p 538in/rar 8. 

* Lilti Prasad tr. Nand KwUor, (1000) 22 AIL , CO. 

* Saheb V. Mahomed, (1800) 13 Hod., 510. 

* Bhandi v Rimadliin, (1906) 10 Chle. W. N„ 091. 

* Sakharam a Naro, (1905) 7 Bom L. R,, 933. • 

’ Mujappir. Gondapin, (1903) 7 Bom. L R., 201. 
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Does not appear. — The refusal of the plaintiffs pleader to go on is 
within these words, although the plaintiff himself is in Court.^ 

Non-attendance of ■witnesses — A suit cannot be dismissed under this 
rule for non-attendance of witnesses* And if a suit is dismissed for want of 
evidence, the decision is a decision on the merits, and not under this rule.* 

Judgment. — ^The suit should be either dismissed or decreed ; “struck off” 
is not a proper mode of disposing of the case, and has no -legal effect. Thus 
where defendant pleaded that a previous suit on the same cause of action had 
been dismissed under this provision, and the final order was “ number kharij,” it 
was held that no judgment had been passed, and the plea of r^i' judicata must 
fail,* but where an appellate Court “ struck off ” a case, instead of using the 
correct expression, the Court held that, practically as regards procedure, the case 
had been decided ex parted 

lies judicata . — The dismissal of a suit under this rule does not amount to 
res judicata » 

* ’ • 1.- .-n- • .... . -take 

' Court 

■cree, 

. . • y. ..i-lll ; 

also sec 2 v. decree. 

Re'view.— When a suit was dismissed for default under this provision and 
an application for review of judgment was made by the plaintiff without a 
previous application to have the order of dismissal set aside ; held, that the 
application for review could be entertained.* 

9 (1) Where a suit is wholly or partly dismissed 
Deere. »sa.n,t pi.,n. Under rulo 8, the plnintiff shall be pre- 
till by dciauU bars fresh ciuded Kom bringing a fresh suit in 
respect of the same cause of action. But 
he may apply for au order to set the dismissal aside, and if 
lie satisfies the Court that there was sufiicient cause for his 
non-appearance when the suit was called on for hearing, the 
Court shall make an order setting aside the dismissal upon 
such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 


‘ OopiiU e. Mnna. flOOT) 3® »!«<! , 274. 

* Mahomed AiccmooUvh v. All Buk»h, (IS73) 5 All. H, C., 74. 

* Knrtick Chandra v. Sndhw, {I8S0) 12 Calc., 5C7 
‘ Khcob Ull r Tonhee, (1872) 17 W. U . 219. 

* Dwjoy Oobind v Rvlha Beiwxl*. (ISOS) 10 W’. P. , 318 ; and tco Ganesh 

Ilai p. Kalka, (1881) 5 All, 59>; KuJrati Ihiui, (18S7) 9 All., 155 ; Alwar 
p. Seahammal, (1887) IS Mad., 270. , 

* Chaml Hour p I’nrtah Singh, (I8SS) L. II., 15 1. A., ISO ; 16 Calc., 08 ; Shankar 

r. Ill) a, L. n.. IS 1. A , 60 ; IS Calc , 422 *, Saheb p. Mahomeil, (1800) 
1.1 Mad., 510. 

* Aiiliru(Tunni<<a p. I^harcaux, (1882) 8 Calc, 272; Luckmidu «. Phrahim, 

(IS7S) 2 Bom., ett : KarumiinP. Avyathorai, (1810) 0 Mad.. 445 ; AbUkh r. 
Wiagiratbi, (1887) 9 All., 427 ; and w-e a 00 (*. 510 ol Act XIV ol 1832 a< 
amendol by Act VII of I88S), 

* (lilklnann r SubramanU Ayyar, (1899) 22 Miul.,'221. Conlni — Gosto Behary 

r. H*n IToban (1901) « Calc. W. N.. 313. 

* llaj Narain p Ananga Mohan. (1809) 26 Calc, .598; and “Rkvibw,” 

urwUr O IX, r. 13. |>.«t 
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(2) No order shnll be ninde under tliis rule utdess notice 
of the application Ims been served on the opposite party. 

Act XIV of iSS;, Sec, 103. 

This njle applies to H. C and Prov S. C C. 

No alteration of substance has been made ; a party applying must now 
show sufTiaent cause, instead of reasonable cause, for his non-appearance 

Same cause of action — See note “Cwse of action,” p. 141. 
When the phinufTprajed that he might, on payment of a mortgape, be put m 
possession as undcr-propnclor, and subseqiienily sued to be put in as superior 
proprietor, it u.as held that (he causes of action were the same, as the claim to 
be put in as proprietor or sub-propiictor only referred to the manner in which 
the mortgage should he redeemed.* 

A suit brought to rccoser rent and dismissed for default, does not bar a 
suit far passcision * A sued, as purch.aser of the cquitv of redemption to 
redeem the mortgagee m possession His suit uas dismissed under rule 8, 
Subsequently, A sued the mortgagor .and mortgagee for possession of the land 
on the ground that the inortg.agor had agreed to sell the equity of redemption 
and to redeem the mortgagee, and the latter had afterwards purchased the 
mortgagor's intcre>t with notice Ac/./, they were di/Tcrent causes of action ® 

Application of rule —This rule applies 10 a reference under sec. 30 Land 
Acquisition Act (I of 1894)* 10 miscellaneous proceedings;® to rent cases 
under Act Vni of 1869 ill. C)* to proceedings under s 9. of the Specific 
Relief Act * See the special procedure in he.anng appeals laid down in O, XL, 
r \(3y«tseq liy O XVII r the present procedure applies to any day to which 
the hearing of the suit may he adjourned, but not to the case of a person obtain- 
ing lime to do some act and making default That falls under 0 XVII r. 3* 
This rule applies where there has only been an application to declare the plain- 
tiff to a suit an insolvent and a vesting order made, but the proceedings are 
subsequently annulled and the party is not declared either a bankrupt or insol- 
vent. and the suit 1$ dismissed for the non-appearance of the plaintiff or the 
official assignee on the date fixed for hearing ^ The provisions of this rule 
do not imply that an application for restoration cannot be granted unless suffi- 
cient cause IS shown *0 


Does not apply —This rule does not apply to default of appearance in 
execution proceedings, ** nor to an appeal dismissed for default but to ori- 
ginal proceedings only** It does not .apply to suits dismissed for any 
other reason than non-appearance and include- suits dealt with under O XVII 

’ Sliinksrv Dryn, (t88S) L R.. H I A , CC 5 ISCnlc, 422 ’ 

» G^bin 1 Chun ler v Afzul, (1889) 9 Calc., 4*6 : 12 C. L. R , 29. 

* Ramchandra v Khatai, (1986) lO Bom., 28 

* Behary v, Kanda, (1907) tl Calo. W. N., 430, 

• Seetul tl. Mahomed Kurcem, (1873) 5 All II. C., 164 ; Kaleo Kristo v. 

Mahomed Kader, (18C9) 12 W R., 428 

• Oj.lwunt llihtooii tl Bidhecshund, (1872) 13 W R , 207. 

* ^An°"il9 • Sheo Prasad v. Kasturo, {1888) 10 

‘ Ramaja v Rangaya, (1884) 7 Matl , 41. 

• AmnU Lai Mukerjee ». Rakliali Dasai, {1900} 27 Calo., 217 5 4 Calo. W. N., 


*“ .Somayya c Suhbamma, (1903) 26 Mad., 399. 

‘ ' Madan v. Baikanta, (1906) 10 Cklc. W. N , 430. 

'* Ram’Lallti. Sunlaree, W R, 1864, Mi».. 21 nnonvmmi« i 7 t 

li^S “ ; K.i: K.,tor. DhtL^oJ; 
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r. 3 but not those disposed of under O XVII r. 3. When the first hearing of the 


dismissed, because neither plaintifl' nor his pleader appeared on the day fixed’for 
hearing the arguments, it was held this rule did not apply.® It does not apply 
to a partition suit dismissed for default * 

In such cases no review c.an be granted under this rule but only 
under the ordinary law fnr review of judgment ® 

Sufficient cause —As to sufficient cause, see Afanilal v. Ghulam.^ 
When a plaintiffs suit came on for hearing, his counsel applied for a 
postponement and not obtaining it left the Court, the suit was then dismissed. 
Subsequently, 'the plaintiff made an application under s. toj, former Code, 
1. e. under this rule ; htUl ^ — that there was no sufficient cause for the plaintiff’s 
not appearing. Dut In another suit of the same plaintiff similarly dealt 
with, where the pl.iinlifi' urged that a defendant was dead, and that he had 
not had time to ascertain who were his representatives, this was held 
to be sufficient cause for his not appearing.’ Where his suit having been 
dismissed under rule 8 the plaintiff applies for its restonation, the defendant 
cannot contest the .application in Hmtne as one which cannot be entertained 
under rule 9 by showing that at the time of the dismissal there was an appearance 
by the plaintiff in fact or In law but as an answer to the application on the 
merits, the defendant can raise the contention that the plaintiff was not prevented 
from appearing because m fact he did appear.® 

Presidency Small Cause Courts Act.— S 38 of Act XV of 1882 does 
not preclude a plaintiff whose suit has been dismissed for default from applying 
under this rule to have the order of dismissal set aside,® 

Fraud.— Gross negligence on the part of a next friend in the conduct of a 
suit brought on behalf of a person under a disability, prevents the eHect of the 
bar confined in this rule to the Institution of a fresh suit by such person when 
the dis.ibility has ceased.*® 

Limitation. — The period of limitation for an application under this rule 
is 30 days. .See .art 163, Sch 11. Act XV of 1877 A notice that an application 
will be m.ide on a future date does not prevent limitation running.** 

• Comdamnnl v. Runga^nwiny, (18C9J 4 Mad. H. 0., 56 ; Maliumcd Azecmoollab 

t* All Dul.di. {lS7.3)r» All. II.C , 74;Kaxhi Parshid r. Dcvi Das, (1875) 7 

All. n.C,77. 

• Ram btindar r. Rani nandban, (1875)7 All. II. C., 12G ; and see Saheb v, 

Mahonicl, (1890) 13 Mad., 510. 

• Rai CTiind r. Mntlnira Trasail, (1880) 3 AH., 20-2. 

• llidi?diir V. Run l’ra4»l, (I9i)3j*28 All , 627 ; foil. Nasratullah v. h'alibull&h, 

(J80l)l3All., 309. 

• tUm Sundar r. Ram Ruwlhon, (1873) 7 AH. H. C., 120. 

• iUniUlr. 01iuUm,(1889)13Itom.. 12. 

• R.im ?frtnb Mull r. .TakccraRi AgurwalUh. (1895) 23 Calo., 991. 

• LftltaPravul r Nand Kuhorc, (1000) 22 AH., 65. 


• Sender I/il r. Oi>or Pm-Md, (1*190)23 Bom., 414 ; sco nUo 
r. Provul Money (lS9S)2Cale. W. N., 490. 

•» Sheo Clmm r. lUm Xan-Un, (1895) 22 Calc., 8, 

" llmsrtr. Mniina, {I00t)3l Olio.. ISO; 8 Calc. W. K., 
Mohun r. K»».y N»tli, (1893) 20 C«lo , 899. 


Toolsy ^loney Dassce 
97 : and see 


Khcttcr 
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Appeal — An appc.nl lies from a 
a suit which is itself open to appeal i* . 
directing a suit to be rc-admitted 


Suit— Itlus, honcscr. I>een licldlint although this rule applies to execu- 
tion proceeding . still OXLII I r I (c) IS confined to suits and doesnotgivc an 
appeal when an application under O. XXI r 9^ '* rejected’ lljt see the 
meaning of suit \n Die'f'ftndrov * 


10. Where there are more pjnintifls than one, and one 
or more of theni appear, and the others 
ir,,™ <lo "Ot npi>e.ir. tlic Court niaj’, at the 
or morcof scMrai plain instaiicc of tlic jdaiiitift OF plaintiffs ap- 
peariiig, permit the suit to proceed iii 
the Fame ^Yay ns if all the plaintids had appeared, or inako 
such order as it thinks fit. 


An XW of t?% 2 , Sec 105 

This rule applies to II C and l*rov S C C 

11. Whore there arc more defendants than one, and one 

or more of them appear and the others 
noJ'^^Suncc “ronJ “o*- «PI>car. the suit shall proceed, and 
or more of scmtoI do thc Court shaji, at tlic time of pronoun* 
ciii" judgment, make such order ns it 
thinks fit with respect to the defendants who do not appear. 

Act XIV of i 88 j, Sec. 106 

This rule applies to H C. and Frov S C C. 

Dtcne tn common ground — When .\11 the defendants did not appear, and, 
the case proceeding, an ordinary decree was given against them on a ground 
common to them all, it was held th.at the decree was not an r.r/rtr/r decree 
against the absent defendants « There is nothing in this rule which conflicts 
with or limits the operation of rule 13 • 

12. Where a plaintiff or defendant, who has been 
Coniefjuento of nou- ordci ed to appeal* in person, does not 

Attendance, without appear ill porsoo, or show sufficient cause 
of ‘pa”ty “o'JderLr'To to the satisfaction of the Court for failing 
appear in person. appeal*, ho .sliall be subject to all the 

provisions of the foregoing rules Applicable to plaintiffs and 
defendants, respectively, who do not appear. 

* Hirdhamun Jlia w. JingUoor Jhtt, (I880)S Ca1° . 711. see 0 XLIII, r. 1 (c) 

* Ashrulfuimi'ssi v Lehireaui, (1882) 8 Cwle., 272, Abhkh t’. Bhagirathi. (1887) 

0 All , 427. • I > 

* Ningjpps r. Gangawa, (I 8 SG) 10 Bom., 435; Raja u. Strimvasa, (18SS) II Mad., 

.3iy ! Jung Bahadur v Mahwleo Piwad, (19(J1) 31 Calc , 207 : 8 Calc W N 

160. 

* (1H91) 18 Calc., 500 ; Akramnissa v. V«lmlni 3 sa, (1891) 18 Boin., 429 j Dhonhal 

Singh t. Pliakkar, {189JJ 15 All., 84 

‘ Doorga r Shamanund,'(I869) 12 W. R,, 376 

* Coukv. EijuitableCoal Oo,(l904)8(iile. W. N., C21. 
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Act XIV of 1882, sec. 107 

This rule applies to H. C. and Prov S. C. C. 

Party absent, pleader present — A person failing to appear in person in obe- 
dience to a personal summons may have the case decided against him, 

notwithstanding that his pleader he present ' 

Refusal to attend — Court has also power to send a party to be tried by a 
Criminal Court on his refusal to attend as a witness.- 

Appeal — Where suit was dismissed for default by plaintiff under this 
provision no appeal lay from the decree in the North-West, and the only remedy , 
was by way of appeal under s. 588, cb (8) former Code, now OXLIII r. 1 (c) from 
the order refusing to set the dismissal aside * 

Stitiny aside Decrees ex 'parte. 

13. In tvny case in which a «iecree is passed ex parte 
Sciiwe .«.!» ,lew»0 against a defendant, he may apply to the 
cx parte against defen- Court by wliicli thc decree was passed for 
an order to set it aside ; and if he satisfies 
the Court that the summons was not duly served, or that he 
was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall make an 
order setting aside the decree as against him upon such 
terms us to costs, payment into Court or otherwise as it 
thinks fit, and shall appoint a day for proceeding with the 
suit : 

Provided that where thc decree is of such a nature that 
it cannot be set aside as against such defendant only it may 
be set aside as against ml or any of the other defendants 
also. 

Act XIV of 18S2, see. loS. The words “as against him” and the whole of the 
proviso arc new * 

This rule applies to H C and I'rov. S. C. C., and to Part VII Presy, S C. 
Act * 

Application of rule —In s. 108, ActXofiSyy, ihe words were “in and 
case m which a decree is passed er parte against a defendant under s. 100,” and 
it was not cle.ir whether that section applied to cases where the decree was pass- 
ed on a day to which the case had been adjourned, or wheiher the effect w.as con- 
fined to ihe lirsi hearing. The corresponding section of Act VIII of 1859 was 
ht\>\\n Coinataiiiinal V, RungasawmyP to refer only to the first hearing ; hut ihe 
point did not arise in the case. decision to the same efiect w.ts p.xs$ed in the 

• Moonk V. (iopxl, (ISiyi). 8. U, N. W., p 37; KUtodhonc r. Kilinoney. 

Cor>tcni.,3. 

• Jankre, in (he tiia'ter of, It R„ Hup , Vitl , 710 ; Jitiiokco r. Ihikliinn. 

(lBfl7j : W. P... 519 

» Kri.hn* r Uol.in-l. (tSSG) 8 All., 

• A* to till* •(« fXMl, 

• Tyth r. AlhWiai. (19117) 31 lloin., 45 

• C^nuiUinmil r. Uuiigao* mv, {1«G9) 4 Mad H.C.,6C. 
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case Gorachand \\ On 'the other' hand,’ u 'was 'decided \n /Cuke 

CAuntw that the corresponding section ofAct\'III of 1S59 applied 

to all cases decided c.r /.tr/r on certain grounds ; but at the same time the defen- 
dant was not debarred from appe.ihng b>‘ the express words of that section (now 
omitted in Act X, 1S77) if ihe default b> non-appearance had taken place at an 
adjourned hearing and in Denoo Paroje v Chinta Monce,^ it was held that, 
where a defendant was presented from appearing on the last day, through the 
r.vjd of hii adversary, the decision was an e\ fi-xtU decision within this section, 
aiihout.h he had been present at the first hearing It has now been decided by 
the Full Dench of Calcutta High Court that this rule applies to every case in 
which a decree IS passed cr /.ir/c against a defendant either under O IX r. 6 
^\)r O XVn r 3 • The application of tins rule is not limited to the case of a 
sole defendant who h.as not appeared or when there are more defendants than one 
and none of them has appeared,* and this is now expressly provided 

Dees not nf-piy — Dut this 'rule will not apply where the case has been 
dismissed, not fur default by non appearance, but foi something else Thus, on 
the day fixed for hearing, defendant's ple.ader obtained an adjournment to procure 
certain documents and put in written statements. He failed to do either, and on 
the day fixed the case was decreed in fa\ourof the plaintiff It was held that 
the decree was under what is now O X\'ll r 2 and not under th-s rule and 
ruleta.’ 

Exparte— See note “ai’PEvRANCt” under rule r. p 5^1, Though a decree 
appears to be based on a compromise impugned as’ a forgciy, a defendant 
is entitled to show it is really <r /ir/r * A decree made in a suit in which the 
def^ence was struck out under O XI r 13 (S. 130 Act Xl\' of 1882' is not an ex 
parte decree® The expression “passed ex parte” in s 7 of the Piovmcial 
Small Cause Court Act means a decree passedVr parte against'a defendant, 
and does'not include cases'dtsmissed for default. 


The fact that an 'order, ~underirule 7 has been made'against a defendant and 



rehearing in^the'nature of an appeal.** The rule contemplates the case of a Court 

' Goracliimd V ' Hiigliu, (18691 3 H. L K, App , 121, arid see JCitinulabHiii v. 
Alimed Ku/a. (IH78) L. R., 6 J. A.. 233 , 2 All . 67 : bheo ’Chmn v Ileera, 
(1882) 11 C L R , C37. 

* Kal«t. Churn v rJloilhoo, (1866) C W, R . 86 

* lb 

‘lUuioo I’aroyo v. Cliinta Monee, (1872) 18 W.’R , 457 

* Jonarilan*. HamdhoTie, (18%) 23.Calc , 738 . aeu also Janviwii v beij Ohaud, 

(1898) 2jCaIc. IV .W., 093 ; Hildretli v Sa^aji Piraji, (1896) 20 Born., 3S0. 

£ Cooke V liquitablo Coal , (1904) 8 Calc W. N , C2l 

’ Ranga«amy"v. Siranj;an, (1869) 4 Uad. n. C , 2.74; and ate Aniintliarunia v. 
Madhava, '(1878) 3 Mad., 204 ;*niid see cases under 0 XVII rr 2 and 3. 

* Bholai Nashknr f AUch, (1897). 1 Calc W. N., cxxvii, 

* Cliunni Lai v. Chamrnan, (1885) 7 All., 159; Keshana v I’otooah, (1898) 2 Calc., 

\V. N , 076 

Jamiiiii f .Sen, (1898) 2 Calc \V. N., 693. 

” Sinkarahngi v. Rstn.is'ibhapsti, (1898) 21 Mad., 324 
** JJendoo ti Kisliori,'(1899) 23^om , 716. 

' * Ronhaidal v. Lachmi, (1890) 17 Bom., 607. 

'* I’arvati u. Shankar^Ishvenlas, (1892) 19 Bom , 203. 
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setting aside its own decree and not that of another and a higher tribunal.* ** 
Where a defendant against whom a decree has been passed e.r parle lor default 
of appearance, dies, his legal representative is,* is not,® competent to apply under 
this rule for an order to set the ex /or* decree aside The rule does not apply 
to the setting aside of an insolvency order.* 

' * 'd to apply to execution 

4 of Act VI of 1892, 
proceedings.® 

The rule applies to an order in execution proceedings where no notice was 
given under O. XXI, r. ® (Sec. 248 Act, XIV of 1882).* 

Court — The Court remiins ihe s.aro5, though the presiding officer may be 
different, and a Judge can revive a suit tried by his predecessor.® 

Sufflcient cause — A mistake which is not unieasonable is suffi* 

cient to have the case restored , such as supposing a month to mean a calendar 
month.® Where It was the duly of an attorney’s clerk to examine every evening 


transferred to another Judge, the ex parte judgment was set aside on payment of 
the costs of the day.” it is sufficient for an infant to show that his guardian 


• Monomohim t. Kara, (1000) 4 Calc. W. N., 456; see also Zimiitunni*9.s r. 

Unddun Jlolian, |18T4) 22 W. U., 637. 

’ JanVi rr.\s.id ti. SuUhraui, (1899)21 All, 274 

• Osnoda Prosad v Sliib Karain, (|002) 29 Calc , 33 

• S.irat Chau Ira p. Mahemsd Ilowin, (1991) 8 Calc. W. N., 4G3. 

' OourMolnn p. Tara Clvsuil, (1869) 3 B L. U , App , 17 ; Ram Kristo p. Tara 
Uiss, (iaS3) 12 c. L. R,4»9; IJisuasanan p. Uiimda, (ISSl) 10 Calc., 410 

• Akramni'wi t. Valiuitnissa (189() 18 Bom , 429 ; lJUoiAal v Thakkar, (1893) 16 

AU ,8(. 

’ Krishtia r. I’nitsp (lOtW) 3 Calc, T* J., 276, 

• Rughoo Moliinco r. Ka«cc, (1868) lO W. R , 156. 

• Ilardstrai r. tJullina Association. (186») 3 Bom. 11. C , ICO 

•“ Oriental C'lrpsrs'uM p Mercantile Oirpo., (ISCI) 2 Bom H. C., 2C7. 

** BurgQino P. Tajlor, 9 C. P.,1. 

'• Kcdio Pershad Ilirday, (I8SI)) 6 C. L. R , 60 ; Shoo Churn p. Ram Naiiil.iii, 
(lS0:i)22Calc., 8, 

•• Ajolhya Por.hid p. Sheo, (1901) 6 Cal-* W.X., 58. 

' • llanmantapa p. Jivn Uai, (tIN'O) 21 Bom., 517. 

*• RaJXttnimp. Akrwir. (1875)2l\V R., 141. 

’* lUnii.lur P a>noiirc, 2]!j<)e,2t6 
1' Msniihanher, *x fnrlf, (1861)2 IVtm. 11. C., 381. 

•• Aniut Moys, r. Aniinl Raanlar, (|87cJ) II W. U., 217. 

“ AwUIt. At.lv'l. (t872) t8 W. It , 141. 

• • CTiaoln'.'rpa p. lUlia-at.a, (1870)7 B-am H. C., A. C., M8 
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was sliown that — ' 


eu.' 1 Ilia IS now • ■ • 

on which the dec • 

were not duly ser»* ■ ■ 

cause.^ A suit was remanded for Inal by an order, dated the 28th December. 
It was dismissed for default on the Stb of January /irW, that the date was such 
as precluded the parly most interested from appearing,', and that an application 
made soon after by petitioner as reprcsenwiive of a former party, to have his 
name substituted and the case re\ued should hate been acceded to.* 

A case may be restored to the fde under this rule, thoiiyli sufficient cause is 
not shown * 

Proof. — SufTicient cause is proved either by the oath of the petitioner, or by 
petition supported by an nflidavit ,• and if Ihe requirements of the rule are 
carried out, the application cannot be refused on other ground, such as ihat the 
ancestors of the applicants were parties to the ongmal proceedings out of which 
the case arose ’ Where a dclendant a..ainst whom an rr parte decree has been 
passed appears, it u sufiicient m the first instance to establish that in the Court 
which passed the er /.re* decree, the necessary proof of service of summons on 
the defendint was not given by the plaintiff* 

The onus of proof lies on the appheant ,* but if he injkea out a petma facie 
case tli: other parij must rebut it ** 

Divorce —As to how a decree msi granted et parte may be attacked, 
see Stephen v Stephen •• 

Fraudulent decree —A sun will lie to set aside an ex parte fraudulent 
decree, .although no endeavour has been made to gel the decree set aside and the 
suit revived under rule 7 or aftei such endeavour has been m.ide, and the 


truth of the’ application, and 'if it be established, the decree may be set aside 
‘ ShiWj Hoy V Kailiec, (1876) 25 W II., 391 

* Ewing V. Gos3kU«, (1869) 3 B. L B , Apps 7 
’ Bholai V. Alach, (1900) 3 Calc L J , IS«. 

‘ Ilaradtian v. I’rutnp, (1870) 14 W R , 40l 

* S.iraayya v. Sflbbanima, (1903) 20 Mail , 699 

* Damodiir (■ Clioonee, 2 Hyde.. 266, Ilardatrai 0 Bullion Association, (I 660 ) 

3 Bom. II, C, CO, Anund Uoyco v Aiiund Soondiir, (1870) 13 W. R., 
237. 

' Doorgaraneo 0 . Jadul) Cliwndcr, (1866)5 W R, Mis ■ II 
‘ Fakhruddiu v. Ghafuruddin, (1901) 23 All , 99 

* Torab All v. Gliooramuii, (1875) 24 W. U , 262 
Jliutoo Kooer v. Luhta, (1874) 22 W R , 423. 

*' (1890) 17 Calc , 570 

'* Alidul Mazunul.u «. Mahomed Gasi, (1894) 2l Calc , 605 ; Pran Nath Roy r. 
Mohesb, (1897) 24 Calc , 540 
Dwarka Prosad t’ Litliom-in, (1899) 21 All., 239. 

Radha Raman !• Pran Xath Roy. riOOl) 23 Calc., 475 ; 5 Calc. W. N., 757; 
Kliagendra Natli v Pran Nath Roy, (1902) 29 1. A., 99; 29 Calc., 395 : 
C Calc. W N . 473 

’• Korooiu Mojee r Nuixjki'hore, (1866) G W. R., Mis , 36. 

.^5 



546 


THE CODE OF CIVIL PROCEDURE. 


tSCHED. I. 


Probate. — As to revoking a grant in common foim, see Nistaritn v. Brahno- 
moyi. ‘ 

Limitation. — Under art. 164, Sched. 11 , of the Limitation Act, the appli* 
cation should be made within 30 days from the date of e’tecutmg .nny process for 
enforcing judgment This thirty days begins to run from the first actual and 
complete execution of any process ;* whether against the person or property 
of the defendant and process ag.*iinst the person of the debtor is not necessary.* 
Thus, attachment irrespective of the sale under it is sufficient nor is 
notice of the process on the debtor necessary ,* for, if the process has been 
dulyexecuted, the law presumes that the judgment-debtor must know of it. ^ 
But mere notice of execution is not a process, and is insufficient ® An infruc- 
tuous application for attachment is not such a process as sets limitation 
running.^ Before a Judge can enter into an enquiry whether notice has or 
has not been served on the applicant in the first instance, when the suit was 
commenced, he must first determine if the application for re-hearing has been 
made in proper time When an .application to set aside an ev parte decree 
has been rejected, hmitnlion as reg-ards execution runs from the date of the ex 
decree.*' Process of enforcing a judgment iias not been executed within 
the meaning of this rule until the proceedings m execution have been brought' 
to a termination by a sale of property attached-*® But in Jitid/ta Btnode v. 
Digambuiee,'^^ was held that process for enforcing judgment was executed 
when an attachment of the property had taken place, and any application to set 
aside the ex parte decree must be made withm thirty days from the date of 
attachment. So also, the action of an amcen appointed under O XXVf. rr. 13. 
14 in a partition suit, to dem.arcate the shares assigned to the parties ts not the 
executing ofa process for enforcing the judgment.** 

Not debtor's property,— The limit is within 30 days from the process 
for enforcing judgment; this means process against the person or properly of 
the judgment.debtor ; and if the process 1$ not personal, time does not begin to 
run until his properly has been affected. So, a judgment debtor is not debarred 
from coming in more than 30 d.ays after ailachmeiit, provided he shows the 
property attached is not his ;** but nothing less than this amount of proof 
will suffice. Where defendant petitioned that he had been obliged to leave 
hts village and settle in a phnee 34 miles distant, and that he was not in 
possession of the lands against which the process issued, the petition was 
rejected *• 


• (1S91) IS Calc., 45. 

• Gholani Aliynh r. Sham Soomiur. (ISCT) T W. B„ 375 ; Bhubunessury r. 

Judobonilra, (18S3) 9 CaV , 80 ; S'mr.v) r. AmliiLa, (18S4} 0 All,, 144, 

• Slub Cluindcr r. Liickliee, (1800) 0 \V. U , SIis.. 51. 

‘ Dalrt Bfumh r. Diimnre, {ISOJ I AH. H. U, 234. 

• Bhulmntaiury r. .lu'lcilienilra. (1883) 9 Calc., 869 Badlia Bmode i‘. Dinuniburce 

(18C3 7)B.L U, r. B, 917. 

• Shumboo CIiuihUt !• Ram Lnl, (1879) 13 W. It., 43Q. 

' Boro Kliosiah r. Jatn, (1871) l.l W. It., 315. 

• I'aomo Chunrlcr r rrrw-mno. (1877) 2 Calc , 143 5 but seo Sunraj r. Ambtka, 

(1884)0 All . 144 ; Anoragr# r. Abluotah, (1877)20 W. R., 09 

• runcliaiion r. Hurro Lall, (IS98) 2 Calo. W, K., <cl. 

•“ I'caiee Mohun Dutt. in the mature/, (1869) 11 W. R.. 310. 

" J>ra]i V. Bamcbandra, (lOi) ICniini.. 133. 

** Itaill s Itiiintle r. Mixlhoo, (IS67)7 W. R . I9S. 

«• (1808) 9 W, It.. 3.1(1. 

• • Mnhanimt.I Khan r. llshnant. (ISns) 2«l All , 31 1. 

** Sookhmnjrc r. KurtnomU, 

•• KalM r. Digarnbtir, (|H7i.)2.> \V B , 72. 
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Appeal. — When an appfic.itlon made under this rule is rejected, an 
appeal lies acainst the order of rejection under s 104,* but not a second appeal * 
No appeal lies from an order setting aside the decree* When tm ex farfe 
decree was set aside by an order under this rule and the suit heard on the 
merits, and dismissed ;//r/</lhai such an order w.ts not an order aflectim; the 
decision of the case under s 10;, and was not appealable* And when a defen- 
dant has not adopted the remedy provided by this rule he cannot appeal from 
the ex pirte decree under the general provisions of s. 96 * The proper course 
after the rejection of an application under this rule is to prefer an appe.al 
against tint order and not against the ongin.al decree * 

In an appeal from an order refusing to set aside a decree under iliisrule 
on the ground that the rule did not apply, the only case that can be lemaiided 
by the appeal Court to be tried on the merits is the application under this rule 
and not the ori!;inal case, the decree m which 1$ sought to be set aside^ The 
Court has no jurisdiction to remand the suit, when it has been heard on the 
merits* 

Review —.An e\ pAHe decree is Ii.tble to review ® 

For defendant’s remedy where the suit has been decided er/at'/ir under 
s. iS7i formv Code, O Wlf r see AVw/uW v R‘imesh\r'^'> 

Revision —Under $ 119, Act VIII of 1859. an order setting aside a 
radgmenl «vas final, .and under the present procedure, no appeal is alloived, 
This w IS held to mean an order oassed wiihin jurisdiction, under the conditions 
specified by law , if it were 0 hcmise .as if it were passed on an application made 
after 30 days, the Court exercised a jurisdiction it dul not possess, and, though 
no appeal would lie, the order could be set aside on motion uiidei the Charter 1^* 
or on application in the nature of a review to the Judge who passed the order 

How contested.— And though a proper order is so far final that it is not 
open to appeal, its propriety may be contested in appeal from the final decree. 
Thus, where an application for re-hearing was admitted after 30 days, all proceed- 
ings subsequent to the order of admission were sec aside in appeal from the 
final decree,!* but in another case the Jniges seemed to look upon such an 
order as not afTecting jurisdiction, but as a mere irregularity, such as the ad- 
mission of evidence in appeal without recording the re.ason, and to hold that the 
Courts are bound to decide on the whole evidence in the case t* And therefore 
it was held that, if the objection is not laised in the first appellate Court, it is 

> LuckmiDasr Ebrnhini, (1878) 2 Dom , 611 See O XLIII 

* Aulnna«li Cluinder r. Martin, (1882) 8 Culc . 832, Bhagwan D.iis v. Him, 

(1891) 19 All., 

’ Sh.ami V niirbnns, {1880J IP Calc , 420 

* Chmtaniony v Ragboonath, (189.S) 22 Calc , 931 ; Giil.ab Kunwar v Thakiir 

Das, (1902) 24 All., 404 ; Tasailduq i’. Haynluomsaa, (1903) 25 All., 280. 

* U1 Smgh f Kunjau. (1883)4 AH . 387. 

* Caussaoel e Sourer, (1900) 23 Mod , 260 

’ Radha Kissen i>. Collector of Jaunpore, (lOOlj 5 Calc. W. N , 153 ; 23 All , 220. 

' • Sonankatr Beakul, (1908) 7 Calc. L J,379. 

* Mutto V Ilalii, (iSS4) 6 All . 65 ; Hanhur v Buddu (1883) 13 C. L. R , 254 ; 

Poresh Nath v Kheltro (1873) 20 W K 284 : contra Motee Clmnd v Radha 
Madhub, (ISC')) 2 W R , Mis., 34 . see “Remedies” 0. IX, r. 26 nnd Appeal 
and Review O IX. r. 8 
*0 Raiiitahal V. Ramesliar, (I886)8 AH., 140 
’ * Luckhee Moiiee t. Bhooliitn Mohtm, (1875) 23 W. R., 147. 

*’ Sheo Prosunno v. Buldli.arec, (1870) 13 W. K , 232. 

*• Runghll v. Tokbun, (1876) 25 W. R , 304 ; BimoU r. Kdlee Kishen, (1874) 

23 W. R , C. . ' 

‘ • Boro Khosiah v Jat.i. (1871) 15 W. II.. 315; 8 B. L. R , 78, 
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• * • of several defendants got the 

• a time was allowed the benefit 

appellate Court was wrong in 
s regards the latter defendant, 

Effect of revival ,— Act XIV of 1882,$. 108 (\yhich did not contain 
the wotds ‘'as against him" or the provisos which are found in this rule) theie was 
a conflict of authority. The High Courts of Eombay,^ Madras,* and Allahabad,® 
held that an application by one defendant does not reopen the case against 
his co-defendants. The Calcutta High Court in a recent case held that the 
effect of setting aside an ex parte decree against some only of several defendants 


TVmj —The Court has no p'iwer to impose terms ® The Court has poner 
to set aside an exparte decree on condition tint the defendant shall find a surety 
for any amount which may be subiequenily decreed against the defendant.® 


Defendant applied under s. tip, Act Vlll of tSjp. and his application was 
rejected. He appealed Mhe suit was remanded, and the first Court admitted 


ings subsequent to the order appc-alci against, and to confirm the ordeV of the 
first Court admitting the defendant to contest the suit 


‘ Boro Khisish r. Jat.s, (1971) 15 \V. R , 315 ; 8 II. L. R , 78 

• Koromismojco v. Kuli'*, (1309)11 W, R., IS. 

• ManaVu r. Sitaram, (1991) IS Rom , 142. 

• (lopaln V Suhbicr, (1903) 25 Mad., CU| ; Sirahisan T. Vecra, (1903) 29 Mad., 

3 (il. 


• RhaidsHmninr. Hub HuMin, {»9in)23 .\ll.,42 

• MahomNl HsmUhilU ». Tohnrennim, (IS97) 25 Unlc., 153 ; 1 Cale. \V. N., C32. 

• Jadulk^n«ar Mohunt, (1907) 0 CaU. L. J., 226. 

• Ailmiiibtrator (lencrsl of Rrngsl r. D^nram Dm, (1871) C R. L. R., CSS. 

• S«natim r. Dinanatb. (1999)25 Calc , 22* ; 5 Calc. W. X., 22S. 


•" .T»cat XarnMn «. Tiihlrani. (19C3) 1 R. I.. It., 7l 1 niid ece Joohra] Smehr. 
Ruhoori*. (IS91) 7 C. U n , 421. 


(lowrre r. do-lha, (1373) W W. It., 416. 

•• lUhiuUt.liii r. A*b,:»r, (tSsS)I..U . I". 1. A , 12 ; 10 All.. ICC. 


Xotio Kn.lo r Nn lur. {l«:»,'l) 12 W. R., 374 s mo »No Rewa Maliton r. Rarn. 
KUlirn. It.ISI A.. lOO ; MoU.-h e. (lf,nal. (1899) 

weak . .31; M,iW.» M«4tinr. AVhay.(ISHi) \^ Calc. 5.37 i KaunsUU f . 
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■ • he 

• ' n- 

. of 

obt.iininff and serving fresh summonses on the witnesses should be thrown on 
the plaintiff* 

Affidavits not allowed. — in an .appeal fiom an order of rejection under 
s It 9, .Act VIM of tS59, the appelhint then tendered an affidavit, explaining 
conduct in the Lower Court, .as evidence under s. 355, Act VIII of 1859, but it 
was rejected.* 

Practice . — After an appeal has been filed, an application under this rule 
should be made to the appellate Court ® 

When a party has commenced procecAmgs under this rule his legal represen- 
tative may continue them « 

14. No decree shall be set aside on any such applica- 
Nodeereo to ba set catioii AS afore.sAid unless notice thereof 
aside without notice to j^as been served on the opposite party. 

opposite party. * * * ^ 

Act XIV of 1882, Sec, 109 

This rule applies to H C. and Prov S C. C 

Opposite party —.An auction-purchaser of property sold in execution of 
ao ex Parle decree is not a necestary p.a«y to an application made by a judgment- 
debtor to set aside the said decree, inasmuch as the auction-purchaser does not 
come under the description of “opposite parly” in this rule * 


Chandar Sen, (1900) 22 All , 377 ; Ycllappa w. Ram Chandra, (1897) 21 Bom., 
463 , and see notes to O XXI, r 92 “Piwcliaso by a stranger,” “Purchase by 
a creditor.” 

» limed Mai v. Snnatli, (1900) 27 Calo„ 810 ; 4Calc. W. N., C92. 

* Ram Buksh v Kishoree, (1869) 12 W R., I3a 

* Bishen Perka«ih v Ruttun, (1873) 20 W. R., 3 
Leslie V Allender, (1872) 17 W. R , 390. 

• Sankara v. Subraya, (1907) 30 Mad., 535. 

• Beti t>. Sham, (1907) 29 All , 674 ; A, W. N., 176. 

' Jatindra Mohan v, Snnath Roy, (1899) 26 (?alc , 267, 3 Calc. W, N., 261 
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ORDER X. 

Examination of Parties by the Court. 

1. At the firat hearing of the suit the Court shall 
ascertain from each party or his pleader 
. thw SSt»on"*in plea- whether he admits or denies such allega- 
admitted or tjons of fact as are made in the plaint or ' 
written statement (if any) of the opposite 
party, and as are not expressly or by necessary implication 
admitted or denied by the party against whom the}' are 
made. The Court shall record such admissions and denials. 

Act XIV of 1882, Sect. It?. 

This rule applies to H. C. and Prov. S. C. C. 

The rule of law is that a judgment dcliber.aiely recording the admission of a 
,1 1, „ .* X.. ..1.— .. ....... • t affidavit or the 

■ • • e plaintiffs having 

■ ■ re not entitled to 

• • • • . which the defen* 

dant admitted their possession as mortgagees * As to the elTect of admissions by 
authorized agents, see notes to sec z ante and “ I’teader.’' p. 44 

2 At the first liearing of the suit, or at any subse* 
o™i 0 ( <l“ent hearing, nny party appearing in 

pnrtj, or compxnion of person or present m Court, or any person 
able to answer any material questions 
relating to the suit by whom such party or his pleader is 
accompanied, may be oxaniined orally by the Court: and the 
Court may, if it thinks fit, put in the course of such exam- 
ination questions suggested by either party. 

Act XIV of i88j, Sect iiS 

This rule applies to H. C. and Pro*. S C, C. 


trame the issues : nut putting in a written statement does not justify the trial of 
a suit rr/.ir/f.* P.-irties have no right to put questions to each oilier. 

• UurJjsIr. Ue^r* Lnl1,(l87U 1C W. R.. 107. 

• lUUn Kuar r. J.wan hmgli, (IS7B| 1 AIL. |0t. 

• J.ry IV.Vs.h r. IJrghniJ. (1SS9J 12 \V. IL, 270. 

• f. Kori,agn*tul«i, 2 Mad. If.C., 3U. 
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3. The substunce of the examination shall be reduced 
Sui^tnnecofcxamrni to Avritin" by tlio Judge, and shall form 

tion to l)e written of the rcCOrd. 

Act XIV ol i83}, Sect 119 

'*" ■ ’’ ’ ■ ■ orto the Punjib Chief C, in the exercise 

Prov.SCC .SeeOrderXLVIIlandXLlX 
ri884), s 16 (21. It does not appl}' to the 
■ . • Province, in the exercise of his original 

• N. W Frontier Province Law and Justice 

The examinaiion must be on orth or afilrmition , sees 5, Act X of 1873, 

Construction — Statements made by .1 pleader must not be construed 
too strictly and should be taken as a whole, and omission to deny a matter 
pleaded, does not amount to an .admission ^ 

4. (l) lyiiere the pleader of any party who appears 
Co,..,u.no. ol rolu. l>y I’IcacIcr Or any suoh person accom- 

sU or inability of plea- panving u pleadcr as is referred to in rule 
dcr to answer. 2^ rofuses or IS Unable to answer any 

material question relating to the suit wliich the Court is of 
opinion that tho party whom he represents ought to answer 
and is likely to be able to answer if interrogated in person, 
the Court may postpone the hearing of the suit to a future 
day and direct that such party shall appear in person on sucli 
day. 

(2) If such party fails without lawful excuse to appear 
in person on the day so appointed, the Court may pro- 
nounce judgment against him, or make such order in rela- 
tion to the suit as it thinks fit. 


Act XIV of 1882, s. 120 This rule .applies to H, C and Prov S C. C 
The object of this examination is not to take evidence or to ascertain what 
IS to be evidence m tlie case, b-Jt to see wh.at are the matters in dispute, and, if 
necessary, to allow the plaint to be amended ^ 

Material — Hefore .acting under this role, the Judge should be satisfied 
that the question is material, ^ .ind he should record the grounds of his satis- 
faction and the question asked * 

Lawfal excuse — Whether an excuse is Lawful or not will depend on the 
nature of the particular case ,* and before passing a decree against a person 
for non-attendance, the judge should hear what he has to say, and adjudicate 
on the sufficiency of the excuse ® It may be lawful excuse if the party objects 
to appear and give evidence on the ground that he lives beyond the limits 


» N’atlu Singh v. Jodlia, (1884) 6 AIL, 406 ; Iwt sec 0. VlII, r. 5. 

' Guoga Xaram v. Tiluckinm, ((887) L. IL, IS I. A,, 119 ; 15 Calc , 333, 

* Oopil Chundei r Molicsh Chunder, (1874) 21 W. B., 44 ; Satu v. Hanraantrao, 

(1899) 23 Bom , 318, 

‘ Makoonrl Adit r. Suttoorghun Adit, (1872) 17 W. R , 507. ’ 

* Doorga Dutt r. Jlieengoor, (1872) 18 W. R., 63. 

* Mahomed HainidooU v Diirbosh. (1875) 24 W. R„ 314; Bhally Mahomed i\ 

Nobin Chunder, (1871) J5 W. R , 269. 
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mentioned in 0 XVI r 195 ^ or is etempted under thii Code," or has not 
had sufficient time to appear or was of necessity absent on Go\ ernment service 
on the date fi^ed * Hut where plaintlfFs moo’chteir was unable to answer 
certain questions necessary for fixing the proper issues, and the plaintiff, who 
WAS exempt from attendance in the Civil Court, was called on to appear or send 
some one who could answer and he did neither ;* or he promised to appear 
but did not, and gave no reason why he could mt;* or refused to appear on 
social grounds, namely, that persons of ht$ position had a prejudice against 
appearing in Court,’ it was held that his case was properly decided against 
him. 

Or make BUCb order. — ^The Court is not bound to decree the case 
against the party who has not appeared, and may pass any order it deems 
fit,® unless all legal processes to compel his attendance have been exhausted* 


a fair cause of action or the defendant a defence, the suit should not be decreed 
or dismissed under this rule. The true rule appears to be that a suit should 
not be dismissed for non-attendance unless there is a distinct order to attend, 
that it has been served upon the plaintiff or brought to his knowledge, that he 
has wilfully disobeyed it, and the evidence he has been required to give is 
material,’* or unless there is satisfactory evidence as to the existence of the 


IS not imperative but discretionary with the Court to give a decree against the 
non*atlending party.’® It is not intended to empower a Court to decree a claim 

* OoUm Bukshee t*. Tultoa Singh, (ISCo) 3 W. R., Act X, 1D2. 

* Juggud Inder v, Soorj Coomcr, Harsh , C27. 

> Khsdar v. Rahlman, (iSdl) 3 Mad. H. C., 1C7. 

* Cowell V. Islicn ChumUr, IS W. R., 16 . 

* Nilitnneo Singh Deo r Uim llurcc, U3C5) 2 W. U., lOl. 

* Doorga Dutt f. Jlicciigonr, (1872) 19 W. U , 03. 

* Knlco Chniiilcr v. Suriit Soandurcc, (1872) 18 W. U., 13 • Nursing Deb v. 

Ttamniohiin, Marsh., 17C. 


* Rhadsr v. Rshlmatt. (ISGi) 3 Mad. II. C., IC7 , Roop Narain v Rasheorani. 

(1970)2 All. H. C., 07. 

* Baitee Narnin v. Sham Soondsr, (1803) 2 \V. R,, Act X, 43. 

I'akaktar r. Jsknram, (1SC9) 11 W. R., 5 


•' Ishan Chunilcr I'. IIurMli Chnndcr, (ISCOl 12 W. R , SCOjO B. L. R., 2J8, 
note— Ksihlnath v. Dwnrkmatb, (1872) 0 B I.. R , 215 5 17 IV. R , 550; 
Damorjdar Bhooshun r Roi;hoonaUi.(|HC9) 12 \V. U , 212 ; Thakoor Lsll v. 
llrohmo Moves, (1971) 15 W. R., 233. 

•* Pesreo Mohiin r. Huridi Chtindcr, (1872) 17 W. Ik, Ul* Ra) Chookun r. 
lJasj*et, (1873) 20 W. R, )G3;Ublioy Charn r. I’carce Dossia, fl874) 22 
W. R , 270. ' 


' LaUh Nsram r. Rohkeo Oiow.lhnry, W. U , |SC3, 21 

• Coon>j.U» f. (Jreeilhiir, (ISCO) 11 W. R., 110 

* ProsannoCoomarr. Oooroo rershail. (1801) 1 W. U., 23 : Ikiioilc Ram v. 

llrohnwomoji-e, (ISQ;) I ^V. R., 108 . 

'« Po'Iijar VatuUTsn r. Ksjak KorlUgaths, ( 18 CS) 4 Mad.H.O,23l. • 

' ' Ateh Ahmni r. Kuseehnn, (1872) |7 \V. R , 5C3 

" '‘llTOrl'w' luft.’’'’ O'®! X. S0,C.op.l 1.1 r K.l,.n,lh, 
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T\hich Is on the face of it barred by limitation inefcly because the defendant has 
been summoned but does not appear ;* and the stringent provisions of the 
rule ought to be applied only in the case of contumacious litigants.* But the 
omissions to exercise the discretion properly is a ground for interference by 
the superior Court ® A Court should not presume from the absence of a plain- 
tiff that his accounts did not contain entries showing the payment of considera- 
tion to the defendant ;* but the Court may presume from the non-appearance 
of the defendant that facts on which liis evidence is necessary are peculiarly 
within his knoT\ ledge.* 

Execution proceedinga.— This rule applies to execution proceedings « 


* Gireedharee v, Kahka Sookul, (1867) 7 W. R , 40 

* Data Hurukman v Oodoy Chand, (1866) 6 W. R , 247 ; Thakoor Ivil r. 

Brohmoraoyce, (1871) 15 W. R., 253. 

* Ishen Chunder v. Onath Xath, (1872) 18 W. R., 16. 

* Subbaji p. Sliiddapa, (1902)26 Bom., 392. 

* Hemangmi r. Kam Nidhee, (1863) 1 B. L. R., E N., X ; lO W. R., 158. 

* Deshan Hossem v. Khodeja, (1867) 8 W. R,, 6l. 
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mentioned In O XVI r. or is exempted under this Code or has not 
had sufiidcnt time to appear ;® or was of necessity absent on Government service 
on the date fixed* Dot where plaintiff’s mookhtear was unable toanswer 
certain questions necessary for fixinjf the proper issues, and the plaintiff, who 
was exempt from attendance in the Civil Court, was called on to apps.ar or send 
some one who could answer and he did neither ;* or he promised to appear 
but did not, and gave no reason why he could mt;** or refused to appear on 
social grounds, namely, that persons of his positioa had a prejudice agajnst 
appearing in Court , t it was held that his case was properly decided against 
him. 

Or make Bucb order. — The Court is not bound to decree the case 
against the parly who has not appeared, and m.ay pass any order it deems 
fit,® unless all legal processes to compel hi5 attendance have been exhausted® 


that it has been served upon the pUintiff or brought to his knowledge, that he 
h.as wilfully disobeyed it, and the evidence he has been required to give is 
material,*® or unless there is satisfactory evidence .as to the existence of the 
personal knowledge of the defendant of the matters in dispute.** To render a 
person liable to the penalty under this rule it must be shown that notice bad been 


t • • • ble and judicial.** It 

ii ■ ‘ '3 decree against the 

non-attending party.*® It is not intended to empower a Court to decree a claim 

‘ GoUm Dukiheo v. Pulton Singh, (1SG3) 3 W. B , Act X, 1C2. 

• Juggud Inder v. Soorj Coomer, Uarsli., 627. 

• Khfcd&t V. RaWman, (1867> 3 Mad H. C., 167. 

• Cowell r. Islion Chundcr, (ISTdi 16 W. R , lO. 

• Nilnicneo Singh Deo v. Rim Ilnrce, (ISCo) 2 W. R., IGl. 

• Dcorga Dull r. Jheciigoor, (l672) 18 W. R., C3. 

» Knleo Chunclcr «. Surut Soomlurcc, (IS72) 18 W. U., 43; Nursing Deb r. 
BaraTOohun, MbtsIi., 176 

• Klisdar t‘. Rahltnan, (18G7) 3 Mad. II. C., IG7 ; Roop Jfarnin v Kashecram, 

(1870) 2 All. II. C., G7. 

• Bosteo Nsrain v. Sham Soondar, (I6G3) 2 W. R., Act X, 43 
"> pukaltar r. Jaknram, (ISCO) II W. R., 5 . 

»' Ishan Chundcr r. tiorish Cbumlcr, (18631 12 W. R , SCO; 9 B. L R., 218. 
note— KsshInatU f. Dwarkanatli, (1872) 0 B. T.. R , 215; 17 W R., 550; 
Damewdar Bhowhun r. RuRhoonath, (i869) 12 B’. R . 212 ; Tliikoor Lall v. 
llrohmo Mo\ee, (1871) )5 \V. R., 253 

*• IVaree Mohuii r. Ilunsli Chnndcr. (1872) 17 B'. IL. |4l: Rxl Cliookiin v. 

0873)20 B*. R, lG3;Obhoy Ciiurn r. Pcaree Dossta, (1874) 22 

>• I.xuh Narain r. Rchkee Qiowdbary, B\ R , 1865, 21 
•• Cooroodisr Greedhur, (|5C9) II B*. R., Iia 

“ I’”"""'*® Crwmar r. (Sooroo renhae). (ISOl) 1 B*. R , 25 ; Itciiodo Ram ». 
Hrtihnraomoyee, (ISOt) 1 \V. U., ICS. 

»• Po hysr Va»alsv*n r. Keyak Korilsgatha, (1868) 4 Mad, II. 0 , 231. • 

•• AUh AVimwl r. Xuwbon, (|ST2) 17 IV. K , 56.7 

" ’'ll’.MMw' uS,'''- (■'“lO"’-''. X. M, Cop.1 Mr. K.L.n.lh, 
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whkb is on ih« face of it barred by limitation merely because the defendant has 
been summoned but docs not appear and the stringent provisions of the 
rule ought to be .applied only m the case of contumacious litigants.* lim the 
omissions to cwc'se the discreltoo properly is a ground for mtetfcrence by 
iht superior Court * A Court should not presume from the .absence of a plain- 
tiff that his .accounts did not contain entries shoiring the p.ayment of considera- 
tion to the defendant ;* but the Court may presume from the non-.appearance 
of the defendant that facts on which Ins evidence ts necessary .are peculiarly 
within his knonledge.* 

Executioa proeeediaga —Thu rule applies to execution proceedings ® 


* Gireedliaree v. Kahka Soukul, (16G7) V W. R., 4G 

■ D«. norultm.n •• Oodoy ChjnJ, (18C6) 0 W. R., 247 ; Thaloor L«l r. 
Brohmomoyee, (1871) 15 W. R , ^ 

* Ishen Uhunder v. Oaath Nath, (1S72) 18 R , le. 

« Subbaji v. Shiddapa, {i902) 28 Bom , 392. 

* Ifemangmi v. Kam Nidhee. (1S6S) 1 B. L. R , S. N , X j lO IV. R., I58. 

* Desfian flossein i>. Khodeja, (1867) 8 W. R„ 64. 
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ORDER XI. 

Discover;/ and Inspection. 

1. In any suit the plaintiff or defendant by leave of 
Discovery ^3 interro- the Court may deliver interrogatories in 
’ writing for the examination of the opposite 

parties or any one or more of such parties, and such interro- 
gatories ^Yhen delivered shall have a note at the foot thereof 
stating ^Yhich of such interrogatories each of such persons 
is required to answer : Provided that no party shall deliver 
more than one set of interrogatories to the same party 
without an order for that purpose : Provided also that 
interrogatories which do not relate to any matters in ques- 
tion in the suit shall be deemed irrelevant, notwithstanding 
that they might bo admissible on the oral cross-examination 
of n witness. 

See Act XIV of i83j, Cliap X and R S. O. 31, r 1. This rule applies to 
U. C and " • ■ I of tB&5, 

s ti8 ' ■ embodied 

in Older • • Courts in 

EngUnd are collected in the Annual Pr-tctice, see notes 10 O. 31 and the whole 
subject is comprehensively discussed m Bray on Discovery, a copy of which 
work should Una a place in every reference library. 

In any iui (. — This rule is restricted to “ iw/Vr ” properly so called, and is 
narrower than the corresponding English rule, which runs '^nny cante Of mailer” 
we have no definition of the word “suit” in the Code but the alteration in the 
wording of the English role shows clearly the intention of the Legislature to 
confine the application of this Order to proceedings commenced by a phaint. 
See O. IV r. 1. 

Dz/ffthm m/ty , — Sec note to r 12 jnfr.1 v. '' Any f-trfy” 

Dy leave of Vie C<3«r/— See note to r. 2 infra. 

/‘.irfirt. — A party on the . •• • 

is an opposite party, and ifheisa*- 

d.scorery although there may be no iss ■ • •• • 

where a person has been irregularly ni.aue a patty lor me purposes ot discovery 

this rule will not apply.’ 

Uetween co-phaintifTs or co-defendants discovery "lU be granted only where 
there is some right to be admsted between them,’ nod an application for leave 
to interrog.atc a co-defendant who had put in no defence, there being no 
issue raised between him and the applicant, has been refused in England * 

Mtn?r cr Lun See note |o O XI r. 23 infra. 

' spuke* r. fSn-sreiinr, (JSOTJSQ. n„ |2I. 

* TbOiimblioy e. Turner, (IStH) 17 Horn., 3U. 

* **'*’*^* 13 a n . ICi Wen r. WesnUle Co., flSST) 31 a D., 

‘M.r^UUr Alai. Fnw. IW3, 1, 310. 




0. XI. r. i] 


DISCOVF.UY AKD IS8PECT10N. 


555 


St.ti^e for Discovfry.—yht words *' at any time” have been omitted from 
this rule ; they appeared in section 121 of the former Code, .and the omission 
introduces the English practice. 

A plaintiff must file his plaint before applying for discovery ; this rule is not 
intended to enable him to fish for a cause of action.* Leave might possibly be 
guenon a petiiion prior to the filmR ofa plaint to interrogate as to a particular 
document ,* but no order for general discoiery will be made before the phamtiff 
has set out his case m a plaint and duly filed it ^ 

Simi!.aTly a defendant must file his written sMtement before any order will 
be given him fora gener.al discovery against the plaintiff,* but in a suit on a 
bill of exchange, a defendant has been allowed to interrogate as to the considera- 
tion before deciding whether to defend * 

The latest time for delivering interrogatories is after the written statement 
has been filed and before settlement of issues •• 

—The second proviso to this rule puts an end to the contention, 
persistently raued in India under the former Code, th.it any question which 
might be put in cross-evaminalion, could be couched in the form of an 
interrogatory 

2. On nil application for leave to deliver interrogatories, 
Particular iiitcrrogv- the particular interrogatories proposed to 
torics to iw submitted delivered slial) be snbraitted to the 

Court. In deciding upon .such application, the Court shall 
take into account any ofler, which may be made by, the party 
sought to be interrogated, to deliver particulars, or to make 
admissions, or to produce documents relating to the matters 
in question, or nay of tliom, and leave shall be given as to 
such only of the interrogatories submitted as the Court shall 
consider necessary either for disposing fairly of the suit or 
for saving costs. 

R. S 0 31 r 2 This rule applies to H. C and Prov S C C 

Application — Application under these rules should be made in Chambers 
on petition, and the order is “ phiinliff be allowed to interrogate ” This order may 
be subsequently discussed in Court The duty of the Court is to determine whether 
the applicant should be allowed 10 mteriogate the other side, but not to determine 
what questions the party mterrog.ited should be compelled to answer * If the 
interrogatories are scandalous, or if m any vv.iy an abuse of the process of the 
Court, the Court may interfere at any stage of the suit In other cases, the party 
■ ' ' ' • to which he 

Jer r II for 
by affidavit 
ted may take 

a iiioie c.iuiiuub couise, — lie may me uis auiuavit m answer, stating in it his object 

' Hancock v Guerin, 4 Et D., 3 

* Philipps r. Plulinps, 40 L. T , p. 822: Cashin r Craddock, (1876) 2 C. D , 

140 Harbonl V Sfonk (1878) 0 C U , 616 

* Rep of Costa Hiea v Stroasberg, (1879) 11 C. I) , 323 ; and aeo generally Ann. 

. I’rac 1008, 1, 336 

* Egremont Burial Board v. C^mont Co , (ISSO) 14 C. D . 153 t Zierenberg v. 

Labouchere, (1803) 2 Q B , l*- I8S ; Strong v. Tappin, (1876) W. N., 22. 

• * Ilardley v. Reade, (1876) W. N , 61. 

* Disney f. Lingbourne, (1876) 2 C. ll , 764 

‘ ’ Per Chilly J in Tye P. Willoughby, 3S Sol Joumvl, 333. 
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ORDER XI. 

Discovery and Inspection. 

1. In any suit the plaintiff or defendant by leave of 
Discoverj byinterro- the Courfc may deli vor interrogatories in 
writing for the examination of the opposite 
parties or any one or more of such parties, and such interro- 
gatories when delivered shall have a note at the foot thereof 
stating wliich of such interrogatories each of such persons 
is required to answer : Provided that no party shall deliver 
more than one set of interrogatories to the same party 
without an order for that purpose : Provided also that 
interrogatories which do not relate to any matters in ques- 
tion in the .suit shall be deemed irrelevant, notwithstanding 
that they might be admissible on the oral cross-examination 
of a witness. 

See Act XIV of j88j, Chap X and R. S. O. 31, r. i. This rule .applies to 
H. C and Prov S C. C, in Bengal, see Act VIII of 1885. 

s. 148 This Order introduces the English rules as to Discovery etnhodied 
in Older 31 of the rules of the Supreme Court. The decisions of the Courts in 
Enghnd are collected in the Annual Pr.nctice, see notes to 0 31 and the whole 
subject is comprehensively discussed in Br.'iy on Discovery, a copy of which 
work should Una a place in every reference library. 

/n any suit — This rule is restricted to “jw/Yr" properly so called, and is 
* which runs Of 

■ • * • • Code but the alteration in the 

■ the intention of the Legislature to 

■ ' • eedings commenced by a plaint, 

oee 1 1 I i« 

Plaintiff or Dtfenii.ini may — See note to r 12 infra v. "Any party" 

Py l/avt 0/ the Couri.—See note Jo r. 2 Infra. 

opposite parties . — A party on tbe opposite side of the record to the applic.ant 
is an opposite party, .and if he 1$ a neccs»ary parly maybe ordered to give 
d.scovery .although there may be no issue between him and the applicant.' But 
where a person has been irregularly made a party for the purposes of discovery 
this rule will not apply.* 

Between co-pl.aintIfTs or co-defendants discovery will be granted only where 
there is some right to be .adiusted between them,* and an application for leave 
to interrogate a co-defendant who hud put in no defence, there being no 
issue raiseil between him ami the applicant, has been refused in Engl.and.* 

Minor or t.un i//r.— See note to O. XI r. 23 infra. 

• bp>kp. r. (•r.-irnor, It,, |2|. 

• nAliimVIioy V Turner, (IS33) 17 Ilom., 311 . 

» M..ll..y r. Kiltw, (issii) J5C. 1). ICZ f:«lenr. WeisnUle Co , (|SS7) 31 C. D, 

• r Un^ley, (tSsO) \V. X , y* 2 . Aim. Pnic. 1009, 1. 3*10. 
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^■er)* strictly upheld to protect the Corporation from .idmissions by its members 
or officers who may \ery well ha\e interests adverse or cien directly antagonistic 
to Us own ' 

Quarts IS a solicitor an officer?— Sec Great Western Forest Co, tnre, 31 
C. D , 496 

Practice — The application should be made in Chambers against the com- 
pany, and if there is any objection, the company appear by their solicitor , the 
officer does not The Judge roust be satisfied that the officer selected by the 
party has a competent knowledge of the facts and the means of answering = 

Coats —The company's solicitor should act for the member or officer who is 
directed to answer, and prepare the answers for him, and charge the company 
with the cost of so doing He should not employ a separate solicitor ® 

Foreign sovereign —A foreign republic should, as far as is possible, be 
treated as a body corporate :* a sovereign as a private individual ® See note 
to r. It infra, and Uray pp 68—72 

6 Any objection to answering any interrogatory on 
Objections to interro- the gfound that it IS scaticlalous or irrele- 
gatones by answer. vant or iiot exhibited hona fide for the 
purpose of the suit, or that the matters inquired into are not 
sufficiently material at that stage, or on any other ground, 
may be taken in the affidavit in answer. 

ActXlVof 1882, sect. 125 R S O 3> r 6 
7- Any interrogatories may be sot aside on the ground 
Setting asi Jo and stri- tliat tliey have been exhibited unreason* 
kiiigoutinterrogatoriea. Of vexatiously, or Struck out on the 

ground that they are prolix, opprcs.sive, unnecessary or 
scandalous ; and any application for this purpose may be 
made within seven days after service of the interrogatories. 

R. S 0. 31 r 7. This rule apply to H C and Prov. S C C. 

Discovery — Discovery is bssed on the following propositions 

I. — It IS the right, as a general rule, of a plaintiffi m equity to e'camine the 
defendant upon oath as to all (natters of fact which, being well pleaded in the 
bill, are material to the proof of the platnfiff’s cue, and which the defendant 
does not by his form of pleading admit 


the case of the defendant,® and does not extend to a diicovery of the manner 


• r>eiK(.iey v. oiuiiudiu t-o , i/. V; ui ; v u., ih.>. 

• Bcp. Costa Rica v. EcUnger, 1 C. D , 171, 17-1, 

• Prioleau v. United States, L. R., 2 Eq , 619, p. CC3 

• Eade r. Jacobs, 3 Es. D., 33 j; Attorney-General v. Gaskill, 20 C- D , 619, 

p 629 ; Bidder V. Bridges, 23 C. D ,29 ; see however, All Kader f Gobind 
l)ass, (1S90) 17 Calc., 840 : Nittoiuoye Daasee t*. Soobul Chundcr Law. tlS96) 
23 Calc., 117. ^ 
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lions to answer such questions as, he objects to and the interrogating^ party, if 
dissatisfied, can apply under r. ii.' An application to deliver further interroga* 
lories may be made under this role.® 

3. In adjusting the costs of the suit inquiry shall at 
Costs of intetroga- the instance of any party be made into the 
tones. proprict3’ of exhibiting such interroga- 

tories, and if it is the opinion of the taxing officer or of the 
Court, either with or without an application for inquiry that 
such interrogatories have been exhibited unreasonably, vexa- 
tiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be paid in 
any event by the party in fault. 

Form of intcrrogr- 4- Interrogatories shall be in Form 
No. 2 in Appendix 0, with such variations 
as circumstances may require. 

R. S 0 . 31 rr. 3 and 4. This rule*apply to H. C. and Prov. S. C. C. 

5. Where any party to a suit is a corporation or a 
Corro.«io... of whether incorporated or 

' not, empowered by law to sue or be sued) 

whether in its own name or in the name of any officer or • 
other person, any opno.site party maj' apply for an order 
allowing him to aeliver interrogatories to any member or 
officer of such corporation or body, and an order may be 
made accordingly. 


U. S. 0. 31 r 5 Act XIV of 1883 sect 134 This rule applies to H. C., and 
Prov. S. C. C. 


Any Member or Oflicer. — The secretary of a Company or Corporation 
is, .as a rule, the proper person to answer interrogatories on its behalf,® and the 
Courts .are disinclined to direct a Member to answer unless there is no ofScer 
V- . f .. interrogatories 

’ ■ from other ser- 

■ * •• * . * 1 Qn tAbn 

.k- ..It.— .s.. .......k.. • . •-.« rictlyasthe 

■ • ' ■ * : • • that he is 

• ■ ■ ■ • • his private 

• • « ... Corporation 

interrogated.* 

On this rule is founded the decision that the answer of a Member or Ofiicer 
can be re.ad against the Corporation,* so it is obvious that the rule should be 


‘ hhitnkl'v.rv r. Phn.li(.cliboo*'im. (I8S0) B 0. L. Th, COT j 6 Calo., 707: Prom 
Sakh r, Indronsth, (IfiOtJ It CMc , 440. 

* p.-ttVe r Rieven«'m, (ItOC) I Ch, nt p. 3C0. 

* IVrVcl-y r SUn !sr,l Diwmnt Ok (1879) 13 C. IX. p. 07, jvir Jeiscl M. R. 

* fv>utM»ivl f.'-,. r. Qot»*k, (1878) 3 Q It. D.. 313. 

* wa.trt--hc.>. r. K«w 5SuMi{.V.Co. (1000)” Ch„ 1, »««noto to r. 11, ixfra, vi(I< ’ 

ol Aer-nu 

* '\*!sv5r4 Q ‘l! *' P«»»l«Bbt Ok. wpm. Chsddock r. Urithh S. A. Co., 




0. XI. r. 7.) 


DlSCOVEItV AND INSPRCTIOX. 


557 


«ry strictly upheld to protect the CorporaUon from admissions by us members 
or ofliccrs who may very well have interests adverse or even directly antagonistic 
to its own.^ 

Quare, is a solicitor .an oflicer? — See Gre.al Western TorestCo, in re, 31 
C. D , .596 

Practice —The applic.aiion should be made in Chambers against the com- 
pany, and ifthercisany objection, the company appear by their solicitor ; the 
ofticer does not The Judge must be satisfied that the officer selected by the 
party has a competent know ledge of the facts and the means of answering.* 

Costs — The company’s solicitor should act for the member or officer who is 
directed to answer, and prepare the answers for him, and charge the company 
with the cOit of so doing. He should not employ a separate solicitor ® 

Foreign sovereign — A foreign republic should, as far as ts possible, be 
treated as a body corporate ;* a sovereign as a private individual ® See note 
to r. II in/ni, and Uray pp 68—73 

6. Any objection to nnswcring any interrogatory on 
Objections to inierro- the groutul that it is scandftlous or irrele- 

gatones by answer. Yrtiit or iiot exhibited hoiia fide for the 
purpose of the amt, or that the matters inquired into are not 
sufficiently material at tliat stage, or on any other ground, 
may be taken in tlio affidavit in answer 

Act XIV of 1882, sect. 125 R. S O 31 r 6 

7 . Any interrogatories may be set aside on the ground 
SettiDgaudeand stri that they have been exhibited unreason* 

kmgoutioterrogatofies. ably Of vovatlously, or Struck out on the 
ground that they are prolix, oppressive, unnecessary or 
scandalous ; and any application for this purpose may be 
made within seven days after service of the interrogatories. 

R. S O. 31 r 7. This rule apply to H C and Prov. S C C 

Discovery —Discovery is based on the following propositions 

I. — It IS the right, as a general rule, of a plaintiff m equity to examine the 
defendant upon oath as to all matters of fact which, being well pleaded in the 
bill, are material to the proof of the filainitffs cise, and which the defendant 
does not by his form of pleading admit 

II. — Courts of Equity, as a general rule, oblige a defendant to pledge his 
oath to the truth of his defence With this (if a} quilification, the right of the 
plaintiff m equity to the benefit of the defendant's oath is limited to a discovery 
of such material /acts as relate to the plaintiff’s case or are necessary to support 
the case of the defendant,® and does not extend to a discovery of the manner 


I 'Ti. -IT. 11 «i — » .*.1. »!.* n-, c Bank of Bengal 

' • iO interrogatories 

* 1 _ f. Nortli Metro* 

* 1 . . . , D , G43. 

* Rep Costa Rica v. Eclanger, 1 C. D., 171, 17f. 

* Pnoloau V. United States, h. R*, ~ Eq , GS9, p. C63 

« Eado e. Jacobs, 3 Ex D., 333? Attorii0y*(icnoral r. Oaskill, 20 0. I)., CIO, 
P 620 ; Bidder B. Bridges, 29 C U , 29 ; see hou over. All Kader f. Uoliind 
Diss, (1800) 17 Calc., 8-10; Kittomoye Dasseo v Boobul (Ilhundor Low, (1800) 
23 Calo., 117. 
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tions lo answer such questions as, he objects to and the interrogating party, if 
dissatisfied, can apply under r. ll.' An application to deliver further interroga* 
torics may be made under this rule.® 

3. In adjusting the costs of the suit inquiry shall at 
Costs of interroga. the instance of any party be made into the 
tones propriety of exhibiting such interroga- 

tories, and if it is the opinion of the taxing officer or of the 
Court, either with or without an application for inquiry that 
such interrogatories have been exhibited unreasonably, vexa- 
tiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be paid in 
any event by the party in fault. 

Form of mtcrrogu 4- Interrogatories shall be in Form 
Tories. jijo, 2 in Appendix O, with such variations 

as circumstances may require. 

R. S. 0. 31 rr. 3 and 4 . This ru1e*apply to H. C. and Prov, S. C, C. 

5- Where any party to a suit is a corporation or a 
c rfttifiiM persons, whether incorporated or 

^ not, empowered by law to sue or bo sued, 

whether in its own name or in the name of any officer or 
other person, any opposite party may apply for an order 
allowing him to deliver interrogatories to any member or 
officer of such corporation or body, and an order may be 
made accordingly. 

R. S. O. 3 t r 5 . Act XIV of 1882 sect 124 This rule applies to H. C., and 
I'rov. S. C, C. 

Any Member or Offleer —The secremry of a Company or Corporation 
is, .ns a rule, the proper person to answer interrogatories on its behalfi® and the 
Courts arc disinclined to direct a Member to answer unless there is no ofiicer 


not obliged to disclose information or knowledge acquired by him in his private 
c.ipncity or otherwise ih.nn m the course of his employment under the Corporation 
interrogated ‘ 


On this rule is founded the decision that the answer of a Member or Officer 
can be read against the Corporation," so it is obvious that the rule should be 

* hliainV!«v,rc r. P!if>»>ics..bhoo««un. (I8S0)5 C. L. K, fW j fi Calo., 707 t rre» 

huVh r. Indromth, (1891) 18 Cnie , JJO 

* n'»vV© r .8ieTen.'.n, (jSD'r) 1 Ch. at p. 360. 

• IWVct-j r SuiiHr.lDivmmtG..(|87t0 13C.l)..r 07, per Jeiael M. R. 

• r. QuIfV, (1878) »Q B.I>,3J.\ 

• Co. r. x»w .‘Jnnligli*. Co. |IOnr>) « Ch , I, »©• note to r. 1 1. intra, vide * 

ef Ac'-nU 

* Co.. ChidJock r. Rnlhh 8 . A. Co., 
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strictly upheld to proieci the Corporation from .idmissioiis by its members 
or officers who may very well have interests adverse or even directly antagonistic 
to its own.^ 

Quart, is a solicitor an officer’ — See Great Western Forest Co, in re, 31 
C. D., ^96 

Practice —The application should be made in Chambers against the com- 
pany, and ifihercisany objection, the company appear by their solicitor , the 
officer does not The Judge ma'»t be satisfied that the officer selected by the 
party has a competent knowledge of the facts and the means of answering • 

Costs — The company's solicitor should act for the member or officer who is 
directed to answer, and prepare the answers for him, and charge the company 
with the cost of so doing. He should not employ a separate solicitor ® 

Foreign sovereign —A foreign republic should, as far as is possible, be 
treated as a body corporate ,* a sovereign as a private individual ® See note 
to r. 1 1 tn/rxi, and llraj pp 68—72. 

6 . Any objection to answering any interrogatory on 
Objections to inicrro- the grouiid that it is scandalous or irrele- 

gatones by answer or iiot exhibited lona fide for the 

purpose of the suit, or that the matters inquired into are not 
sufficiently material at that stage, or on any otlier ground, 
may bo taken in the affidavit in answer 

Act XIV of 1882, sect. 125 H S O 31 r 6 

7. Any interrogatories may be set aside on the ground 
SettiogoMdeand stri- that they have been exhibited unreason* 

kmgoutinterrogatofies. ably or vexatlously, or struck out on the 
ground that they are prolix, oppressive, unnecessary or 
scandalous ; and any application for this purpose may be 
made within seven days after service of the interrogatories. 

R S O. 31 r 7. This rule apply to H C and Prov S C C 
Discovery —Discovery is based on the following propositions ; — 

I. — It IS the right, as a general rule, of a plaintiff m equity to examine the 
defendant upon oath as to all matters of fact which, being well ple.aded in the 
bill, are material to the proof of the plaintiff's cue, and which the defendant 
does not by his form of pleading admit 

II — Courts of Equity, as a general rule, oblige a defendant to pledge his 
oath to the truth of his defence With this (if a) qualification, the right of the 
plaintiff m equity to the benefit of the defendant's oath is limited to a discovery 
of such material /.ic/j as relate to the phaintifPs case or are necessary to support 
the case of the defendant,’ and does not extend to a discovery of the manner 

* This stale of affairs was well illustrated in the Calcutta case of Bank of Bengal 


•Be . . , 

‘ Rep. Costa Rica i>. Erlanger, 1 C. D , 171, 17-1. 

• Prioleau c. United States, L. B., 2 Eq., 0*9, p. C63. 

• Eide e. Jacobs, 3 Ex. D., 335; Attorney-General r, Gaskill, 20 C D Sl9. 

p. 629 . Bidder V. Bridges, 29C. D., 29; see however. All Kader f. c’obind 
Dass, (1890) 17 Calo , 840 ; Nlttomoye Dossee v. Soobul Chunder Law f 1890) 
23 Calo., 117. ' ' 
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in which, or of the evidence by means of which, ihe defemtitnfi case is to be esta* 
blished, or to any discovery of the defendant’s evidence. 

lII_lnterrogatones far the examination of a plaintiff differ from those for 
the examination of a defendant in this respect, tint though a plaintiff or defend- 
ant is not entitled to discovery of his opponent’s case, a defendant may ask any 
question tending to destroy the case ot the plaintiff ' And if an the discovery 
of relevant facts the names cf witnesses must be disclosed, it does not take away 
the right. = 

Limit.ilioij of these proposittons—'^v.x in this country, interrogatories cannot 
be fr.imed to anticipate or supply defects of pleading or to ascertain the case of 
the other side. If the pleading of either party is vague, the Court may call fora 
further written statement, or may frame and reord issues until the case raised 
by the pleadings is recorded with sufficient clearness.® And this seems to be in 
accordance with the English rulings under the corresponding Rules of th? 
Supreme Court * 

This general right to Discovery is expressly limited by rule 2 of this Order 
which provides that discovery * ... • - • . " 

considers it necess.ary either 
Costs, rurthermore and ap: 

against oppressive and scandalous interrogatories, there are four grounds upon 
which discoveiy can be resisted under English Law.* . . . 

1. As being criminatory or penal. , ; 

3. Professional ptitilege. 

3 As disclosing the opposite parly’s evidence . . 

4 As being injurious to public interests 

1. Criminatory or Penal.— A party cannot be compelled to give disco- 
very which will lend to criminate him or expose him to the risk of any kind of 
punishment.* The objection must be taken in affidavit, and the rule is the 
same for discovery of documents as well as facts, ^ the objection must be made 
upon oath, see gefler.ally llray 321-328, and Ann. Prac notes to 0 3t r t. 

2 Professionnl Privilege.— This privilege does not extend beyond 
legal professional .agents}* it can be waived,* but only by the client.** The 
privilege will not protect communications in furtherance of a fraudulent or Illegal 
purpose 

Persons (laitnintr under c//V«r.— P.arties claiming under a deceased client can 
assert the pri\ ilegc against those claiming adversely to the client but not against 
others claiming under the client 

' rfctTinsiin e. I'oitiff, L il , 4 Cfi. C«v , 073 } ComruVfon'’r» of Fowtrs r. Cllassc, 

U R . 15 

* Msrnfitt !•. ClisintM’rbim, 17 0 D P , 1.51. 

* All Kadcrr. lioliind Pa-s (IW) 17 Cale . RtO. 

* lUnUivr p. l/iw, tO G. P , W.OS. U« htTnehau, t Cb > VP- •113, 4t?, 

41S lira}* l)ig<’«t Art r>2citi‘<l id Ann l*rnc.. iWi^, J, liO'i, 

* Dr»j’B Dige-t .Art -12 citw! In Ann. Pr*e., IflirS, I, 3x7. 

* ^c<^ Ann. Pri'" , 1, 3H7, 1T»avfcm r p. ir.o. 

* Sj-oVr* r. Grrwvpnr.r Ov, (l‘.')7J‘2Q. R , 113 5 Kstionnl AM.,c!itmn r, Fmlthici, 

(IhuC) A. C.. 4U. 

* 1t<is»«H r 21 L. J , Cli 148. 

* C*l.-r»fip.<:ap.t.{l‘.0-) t.y It., 759 ; r. Willinmv, 1 Oi. p. .*>2. 

*• Anilritnn r. ItvnV <,f C»)ttmliiv. {|S76)*2C. P , p CI9. IVoelrf r. Smdr*, 

.V. U J , Q It . .',27. r.nj 42'. 

" P'dbv.nt, (19-11) A. C,. IM; WiIliVRi* e. Qo^'lm.tv Rlr Ov, (1595) 2 Cli., 

.•■I. Ann- IW , If-rt, .rui, 

' * It. r. llaUiTftnt, tmi-n, Dray, 505 Sxs 
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Similar]/ a cestui quc trust i$ eniiiled lo see opinions civen to and taken 
by the Trustee in adTitnistcring the trust, but not of course opinions or commu- 
nications in respect of the Trustee's defence to a suit by the cestui-gue-trust'^ 

Ratepayers have simdar rights in respect of opinions taken by the Corpora- 
tion to which they belong on the subject of rates,* and shareholders may 
sometimes see communications between their Company and its solicitors ® 

Wktil IS firez'ilej^ed — Not all communications between a client and his 
legal adviser are privileged, but those only which are of a professional and 
confidential character for the purpose of obtaining legal advice * Such direct 
communications are privileged whether they refer to pending or probable 
litigation or not ® The privilege is not confined to legal adiice but extends to 
statements of ficts • As to third persons through whom such communications 
may pass see the under noted cases * 

3. Diecloaing Evidence —No party need disclose the names of his 
witnesses unless the name is m some other way a maicnal fact in the case,® 
as where certain persons were alleged to be in possession of letters, the existence 
of which was disputed In an action for seduction, where the defendant 
denied paternity, the plaintiff was not allowed to interrogate as to the name of 
any person whom the defendant alleged to be the father of the child ^ In a 
suit for damages, for personal injuries the plaintiff may not ask for the names of 
the Company’s servants who saw the .accident 

The reason underlying these decisions is that to insist on such disclosure 
would facilitate the tampering with witnesses and the manufacture of contradic- 
tory evidence 

A party is entitled to interrogate for the purpose of destroying his 
opponent's case,^* but documents relating solely to the evidence to be used in 
support ofa party’s own case are privileged In answer and to support this 
privilege the party mu,t swear that to the best of his belief after proper 
examination the ducumenis inquired for contain nothing supporting or tenaing to 
suppjrt his adversary's case or impeaching his own^® Such an oath will 
generally be regarded as conclusive.'* 

4 Injurious to Public Interests — I’ubhc offiuial documents are 
protected from disclosure, if it would be ntjurious to the public interest As to 
ptivtleged documents see Evidence Act sects i3J-ts6 


* Po'itlcthwaite v. Rickmin, (ins?) 35 C D , "it! 

» Corporation oJ Bristol v Cox, U83t) 20 C, D . j» 083 

• Gouninil V. KdisonCo., 57 L. J , Cb , 49S and ece IJiny, op cit 378 383. 

« R V. BuUivant, (1901) A C.. p 108 , Wheeler v Lo MarcHwnt, 17 G D , p. 0S2. 

* SLmit V Mocg;W, (,1873) L. R , 8 Cb , 361. 

• Woolk-y f. N. L Rlv Co , L R , 4 C. P , COJ Bray, 395 397. GoMstonef- 

Wilhami, (1899) 1 Uh . 47. 


’ Wheeler v Le Mar.hjnt, 17 C D p CS2 Anderson v Bank of Columbia, 
2 C i). 618, Southwark c Quick 3 Q D. U , 322 Biay, 397-402 and see 
Ann Prac. notes to O 31, r 1 


* Marriott v. Chaniberldin 17 Q B. D , 154 

» Hootonv Dalby 11907)2 K B. 18. 

•* llarsliall i. Metropolitan District Rly Co., 7 Times Rep., 49. 

• • See Bentxjw V Low, ( 1880) 16 C D , p 95. 

** A G e. Newcastle, (18!>7J 2 Q B., p 394. Plymoutli Co f. Traders Aasoeix 
tion, (1906) 1 Q B , p 417. 

“ ilmel r Morgan L. R . 8 Ch. 361 , B»d<Un v. Wilkinson, (1893) 2 Q. B. 4.83 
but see Johnson v Whitaker, 90 L. T., 535 ; Bray’s Digest Arts. *21 and 64. 
Roberts «• Oppenheim. (1834) 2C C P , at p. 724 ; Frankenstein v Gavins Co. 
(18'J<) 2 Q. B , 6i Bray’s Digest Arts 38,0. 

'• v-E;I- po.8 Do. O. M. & G p. 191; Chatterfon t-. Sec. of State 

for India, (lS9a) 2 Q B , p. 195 ; Ro Jas. Hargreaves,' (1900) 1 Ch , 347, 
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hi addition to these general grounds upon which discovery may be resisted ; 
rules, 6 and 7 afford special protection against oppressive interrogatories : — 

ohjeclton may bt taken — Any ground of objection may be taken in the 
aflld.ivit in answer even where the interrogatory had been allowed by the Court 
under rule 2 of this order.^ 

Scandalous — Nothing can be scandalous, which is relevant,” and interroga* 
lories, though tending to criminate or discred't the party interrogated, are not 
scandalous if they are pertinent and material to the case of the interrogating 
party.’ 

Irrelevant — Irrelevant interrogatories should not be allowed ; for there is 
a distinction between the right to interrogate and the right to cross-examine.* 
Discovery must be directly relevant to tin. matter in issue.* In a suit on a part- 
nership-deed, in which it was sMted that a certain sum was to be taken as 46,000, 
interrogatories as to the ilc.ns of which it is composed were not allowed* In 
a .suit for specific performance by plainlilfs, trustees of a married woman, defen* 
danl W.1S not allowed to ask ; (1) Whether the plaintiffs were not trustees of the 
money intended to be employed in the purchase ? (2) What were the terms of 
the trast? (jl Whether a was not a. breach of trust to entploy the funds in the 
purch.ase of an under-lease ? (4} As 10 the custody of the trust-deeds^ In an 
action for the price of a horse sold, where dcfeniini pleaded the horse had been 
falsely represented to be quiet and a good worker, he was not allowed to ask the 
plaintiff: (l) Was the horse, which is the subject of the action, the property of 
the plaintiff at the lime of sale? (2) If it was your property, how did it become 
so ?* So in an action by a principal against his agent for money received, In- 
terrogatories by the defendant to shake the character of the plaintiff ^vere not 
allowed.* 

In an action for libel against a newspaper Company and a man named 
Jackson, it was ruled that interrogatories as to whether Jackson was publisher 
and supervisor of the p.aper, whether lie was a share-holder in the company by 
whom the libellous p-aragraphs were brooEht to the office, and whether they rere 

E rimed by Jackson or the company were allowed Interrogatories as to whether 
e was editor, wrote the paragraphs, $.aw .and corrected them, and whether he 
or the company had the otigin.aU, and if they ejected to produce them, were 
disallowed.'* In an action for damages for seouciion, the defend.ant cannot be 
asked how rich he is " 

Admissions — Discovery is not limited to the nscert.ainment of facts new 
to the interrogating party but he may seek to obMjn admissions which will faci- 
litate or sas'e expense in proving the issues between himself and his opponent.'* 

Llaterinl to the suit —A third objection is that they are “ not sufilcicntly 
material at that stage of the suit.” The word ‘materiar means more than rele- 
vant, and in the sense it is here used means material to the case made and the 

‘ Fee I'cvk r Rsy, (ISOI) 3 Ch., 2H2. 

* Fiaber r. Owen, S C. I'.i p. 1x»3. 

• Allhuwn r. 3Q. B. I', CGri, CGI, CW National Avodatlon r. 

Smithies, (IIKW) A. C., 431 See Ann. I'mo , >009 notes to O. 31, r. 7. 

• Fee O. Xt. r. 1. 

• Altornev Cemral r GisWill, 2i'C. !>., 519. p- 5-30 j Owen r. Morgan, 33 
C. I) \ 310 : Kenii»il\ r Itu'Lon, (ISO.I). 1 Ch- D-. 331. 

• Wier r. Tucker, L. U , H IVi , ”3. 

' MirwfiiM r. Chihlerhonsa. W, N.,{I8;C}, p. S39j 4C. 1>., h2. 

• Fivler r lltriit, \V. N„ HS7Ch22. 

• Hiker r Newt ,n. tV. N , HH76,> 8. 

»• Carter r, Vr«, Compinj. W, N.fl'lTO) 1 1 j but lee 

Ulrhar.l,. 13 Q II. 1) . 4JP, 

•* T»yJ.,r. L. It.. 9 g It,. 79 * 

•• A.O. V. Cukiil 1).. p 6*H 
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rtUef prayed for, at the statre of the case when discovery is sought (Wigratn, 45 ) 
or the first issue to be incd.* What is materul at one stage of a suit may not be 
material at another. For instance, if defendant moved to t.ike the plairt off 
the file on the ground ih.at it shewed no cause of action at “ 11 , or a cause of 
action barred, interrogatories on the merits would not he allowed until the 
motion had been decuied, for if the plaint wcic struck off, nn necessity for 
discovery would arise Hut if he files a written statement and joins issue, he 
will be h.able to answer on the whole suit, though whether lie will be compelled 
to do so or not vvill depeml on the peculiar features of the case ® In tiloote w 
C'r'-U’e/r,* Hefendint who was sued as a liop agent, denied the agency He was 
asked to give the names of the persons to whom he had sold. Lord Hatherley, L. • 
C . said “The Court does not, when discoverv n a matter of indifference to the 
defendant, weigh in goMi-n ‘cales the questions of iinteiiality or immateriality; but 
when the nature of the discovetv required IS sufh that the giving of it may be 
prejudicial to the defendant, the CouH takes into consideration the special circums- 
tances of the case , and wlnl-t, on the one hand, it lakes care that the plaintiff 
obtains all the ducoverv which can be of use to him, on the other hand, it is 
hound to protect the defend.ant against undue inqui-ctton into liis aff.nrs. The 
question of materiality must be tested by reference to the case made by the 
plaintiff’s pleadings, and to wh.tt will be in issue at the hearing Here the 
question to be deride ! is .igencv or no agency If the agency is proved, the 
defendint admits that there would he .a right to an account The names and 
,'tddresses of the puri baser', even if fully set out, vvould not in any w<ny tend to 
prove agency The interrogalorv therefore is not matetial to the issue about 
to be tried, and the exreption must be ovcnuled with costs ’’ 

And, on ihe same g'ounds as those gi en in tins judgment, a pLiintiff will 
not, as a rule, be g'anted discovery to which he is not eniiilerl if he ts wrong, 
and which if he wins w ill follow as of course Tims, in n case of infringing of 
trademarks, defendants, who had sealed up certain parts of entries and letters 
admitted to relate to the matters in question in the suit, weie ordered by the 
first Court to unseal (t)the names of customers and of places, and the prices 
forming pans of such entries ; and ( 2 ) the portions of letters and copies of 
letters which contained tlie names of the writers and of the persons to whom, 
the letters copied were sent ; and ( 3 ) the places to and from which the letters 
were sent , and ( 4 ) ihe description of the marks to be placed, or winch had been 
placed on the goods referred to in such letters . Mif, on appeal, that they ought 
not to be compelled to disclose the names of their customers, or the names 
of the persons to or from whom the letter# were sent or received, or any prices, 
inasmuch as their discovery might be used in a manner prejudicial to the defen- 
dants in their trade, and w.is not likely to assist the plaintiffs in niuking cut 
their case at the hearing ; the rest of the order was upheld ® 

Where the question is one of agency, discovery of the alleged agent’s private 
transactions will not be allowed till the first point has been decided ;• but 
discovery, though merely useful for Ihe purposes of consequential relief after 
decree, will, m Engl.and, be ordered before decree, unless it be productive of 
unnecessary hardship on the defendant ; thus, m a suit for account based on 
a partnership, defendant was compelled to answer whether he had drawn out 
partnership moneys on his own account, although he obiecied to answer before 
the plaintiff had established the parinership and a mortgagee in possession 
admitting the mortgage, must answer as regards the state and piriicutars of the 

‘ Sseo Parker v Wtlh, 19 C D . 477, p. 431: Peniiessy t> Clark, 37 C. D., 
184, p 187. 

* Roweliffe v Leigh, fl C D , 236, p 261 ; Neckram Doluv v B.tnk of Ecugal, 

(1887) H Cale., 701. 

* Chichester v. Marquis o( t>oncgsl, L. R , 4 Ch Apji , 4 l 9 

* Moore v. Craven, L R., 7 Cb. App , 95. 

* Carver v Piiito Leite, I, U , 7 Ch App , 90 

* Great tVesfer;i Colliery 0> r. Tucker, L R , 9 Cb. App , 376. 

’ Saullr. Browne, L. R.,0 Ch.,361. 

or. 
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account before decree and in a suit for specific performance where the con- 
tract was not denied, defendant was compelled to set out the names of the 
persons to whom he had subsequently let out the premises, to give an account 
of the rent*, and state if the plaint was not dcteiioraling ® 

— Where the defendant’s object has been to pay money into Court 
in satisfaction, he will be allowed to interrogate the plaintifl as to the particu- 
larity of the damage sustained by him * 

Foreign —Interrogatories regarding legal proceedings in a 

foreign country are not material.* 

— Inlerrogalones must not exceed the legitimate requirements of 
the particular occasion.® 

Objectionable or oppressive interrogatories should be struck out.® In a suit 
to set aside an agreement under which a partnership had been dissolved, plaintiff 
asked defendant to set forth the partnership accounts. The latter answered that 
the accounts were extensive, and he had no means of setting them out without 
p.aying an accountant, which he ought not be compelled to do, as plaintiff had 
access to them : held^ a good answer.’ 

Hut an interrogatory is not oppressive merely because it involves trouble and 
expense in answering or the disclosure of private or business or confidential 
matters.® 

On any other ground— That is the ground staled in rule 7, or any of the 
four general grounds set out above. 

Good faith —Even if the interrogatories are relevant, they may be object* 
ed to on the ground that they have not been pul bona fide for the purpotts ej the 
util. All questions put tnalafide, with ulterior object beyond that of helping 
the suit, should be di$.aUoned.* 

8. InterrogAtories shall be attswered by afiidavit to bo 
AfluUvit 111 answer, filed within ten days, or within such other 

time as the Court may allow. 

9. An afiidavit in answer to interrogatories sliall bo 
Form of affidavit 111 in Form No. 3 in Appendix C, with such 

variations ns circumstances may require. 

R. S O. 31, rr. 8-9. Act XIV of 1882, sect. 126 This rule applies to H. C. 
and I’rov, S C. C. 

An affidavit not sworn to before the proper authority may be admitted with 
the consent of the other side and even if it has not been made on oath, it may 


‘ Elmer r. Cre/m , L Il.fl Cli. Anp. COj of Eovljnd Hjiik r. XicLoIIs. 

CC. n.tl3. 


• Dixon r. EniMT, L It , 2 497. 

• Il.Tiic t. If.iUKh, T- n. 9 C 1’., 13.’. .Sb bIio N'cekrnm Dol.ix r. 

Ilitnk of Ur-nznl, (CX«i7) M CrtV . 7*^1, whrre intern>g«torie* as to the wax in 
xvhieh th« pbintiff had arrixol at ih** aenonjit of il.xiiingei cltimrxl by him xicre 
ml alliiw F<1, and io« ikhreila r r Hermann, C.*) 1^ J., Q. D, 719 
‘ HofTminnr IVnUU. lb, 4 Ch. A}>p . C79 

• Whiter, Cre-lil Itiforni. (ItfWj I K. It . fi .*.9 

• Wiiilemr D.xKU. W. X., Krt, ‘.M. 

• l^lrttr. D.kell. L. I:.. 4Cli. App , S-HS. 

• Dray ..p, ciu ‘.*0s vr,. 


• Hiker r. Urn. 9 11 A C. cxpUin^l 

li. lb, I Ex., 157 • klarx r. Ah-aamlra, K U , 2 
•• IWll r. Turti-r, U n . 17 l>| . 439; Lxier ITIw...!. 1 


In llifkfnnl r. Dairy, 
K E,. 319, 

U Ib, l.lEyj., 67. 
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be fill'd under similar circumstances, if certified to by the person before ivhom It 
u.is made ) 

The application for further lime uill not b: granted as a matter of (.uiii:>e, 
bu' should be supported by affidavit ^ 

10. Xo exceptions shall be taken to any affidavit in 
So eTceptioii t- lie answcF, but the siifHciene 3 ' or otherwise 

of an\’ sucli affidavit objected to as insuffi- 
cient shall be (leterininccl bj’ the Court. 

R S U 31, r to This role applies to H C and I’rov. S. C. C. 

The ’ * • • • 

opposite • 

answer is ■ ■ • 

apply for ■ ' ' 

11. Where an}' person interro<?Ated omits to answer, 
Older to aimser or or aiiswers insufficiently, the party inter- 

oiisner further rogdtin^ uin}' apply to the Court for an 

order requiring him to answer, or to answer further, as the 
case may be. And an order inaj' be jnade requiring him to 
answer or answer further, either by affidavit or by viva voce 
examination, us the Court ina}* direct. 

R. S 0. 3r, r II. Act .XIV of iSSj, sect. 127. This rule applies to If C 
and Prat S C C. 

If interrogitories are scandalous or in any way an abuse of the Court, ihe 
Court may interfere at any stage In other cases, the party interrogated may 
either omit to answer, or file an affidavit in answer, stating in it his objections to 
answer such questions as he objects to Then the course for the interrogating 
party is to apply under this rule for an order requiring the opposite party 10 
answer or toanswer further, as the case may be, either vtvti voce nr by affidavit.® 

Practice — A party at whose instance interrog.atones have been administered 
must put in the answers as part of his evidence, if he wishes to use them at the 
hearing.® 

General rule— The general rule is, that the person answerini,' must 
answer sufficiently and that to answer a question substantially is sufficient.** 
It IS not sufficient to answer from his own knowledge ; he is bound to speak 
according to his knowledge, information and belief : if he has none, he slioiiIJ 
say so Tfios, where a defendant said • " f am personaffy wfio/fy un.acquainted 
with the facts inquired about by the said interrogatories, and am unable to answer 

‘ Bacn tt. Turner, W. N., 187t», 202. 

• Drown V. Lee, 11 Bear , 1C2 j st© also Dyng v Clark, 13 Beav , 02. I'or forni 

of order, seu Weston v, Cohen, W. N., I8(r9, H. 

‘ Anstiy V. North Woolwiih Co , II C. D 430 j Ashley r, Taylor, L. T., 41 ; 

Ann. Brae 1005,1, 407. 

• Furtier v King, 29 NV R , 536 

’ Shimki-isore v SlioilieeliliniHuii, (18S0) 5 Calc., 7'*7 ; o C. L. 1’ , 503 ; I’letii 

bukli V Ind<nXath, (IS't!) 16 Calc , 42(t 

• Go-<to Belmry I’al r Joliar L.1II Pall, (1879) 4 Calc., 83G ; 4 C. L. R , 164. 

See r. 22, poit, 

’ Bokkow V Fidiei, 10 Q B D, 161 5 Lycll s. Kciinedv, 27 C. D, 1, 

p 1« 

• Parker r Well-. 18 C. D„ 477, p. 487 5 r. Keiin:.h, >7 C. D., 1, 

p IC 



562 


THE CODE OF OlVlt PBOCEDUKE. 


[SCHED. 1. 


account before decree and in a suU for specific performance where the con- 
tract was not denied, defendant was compelled to set out the names of the 
persons to whom he had subsequently let out the premises, to give an account 
of the rents, and state if the plaint was not deteiioraling ® 

■ ' * money into Court 

,fl as to the particu- 

Foreign ptocetdin^s —Interrogatories regarding legal proceedings in a 
foreign country are not material * 

— Interrogatories must not exceed the legitimate requirements of 
the particular occasion ® 


paying ail aucuuniaui, wiiii.li lie uugiu iiui ue Luiupeiieu to uu, as pjaiium imu 
access to them : htldy a good answer.^ 

But an interrogatory is not oppressive merely because it involves trouble and 
expense in answering or the disclosure of private or business or confidential 
matters ® 

On any other ground— That is the ground stated in rule 7 » or any of the 
four general grounds sec out above. 

.f.u. 1. .1. object- 

■ of On 

• helping 

8. Interrogatories shall be answered by affidavit to be 
Affidavit in answer, filed within ten days, or within such other 

time as the Court may allow. 

9. All affidavit in answer to interrogatories shall be 
Form of affidavit in in Form No. 3 in Appendix C, with such 

variations as circumstances may require. 

R, S O. 31, rr. 8-9 Act XIV of 1882, sect 126. This rule applies to H. C. 
and Prov. S C. C. 

An affidavit not sworn to before the proper authority may be admitted with 
the consent of the other side ;*** and even if it has not been made on oath, it may 


‘ Elmer r. Creasy, L R , 9 Ch. Api» , 69; West of England Bank r Nickolls, 

6 0 1) , bl.1. 

« Dixon V. Fra«er, L R , 2 E*;.. 497. 

» Homo t. ifiiugh, L. P, , 9 C. P, 133 !^ce also Ncckram Dolmy 
Tliuik of Deiisat, (1887) 14 Calc . 703, where interrogatories as to the way in 
which the plmntitf had arrncil at the amount of damages claimed hy him weiu 
not allowed, and see Sebredicrti Iloymaun. 03 L J., Q. B, 749 

* UolTminiir. Pmtill, L B., 4 Ch. App., 673 

• White V. Crciht Reform, {lOWj I K. B , 659. 

* Winters r. D.d.l.s, W. N., 1S70, 21. 

» Lckittr. Liskett, L. It,. 4Cli. App.SSG. 

• Druynp. cil. 29S-307. ' ' 


* 3 H A C. Rrp,.'>44; exptain<>d in 

L. R., 1 K* , 337 ; Uary t*. Alexandra, L. R , 2 A Jl, 
‘ » Ikll r. Tiinicr. L. R., 17 t-k; , 439 ; Ljla r. KUwcssl, I.. R 


Uickford 
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be fiVd under simibir circuuslances, rf cerotied lo by the person before wlio'n U 
WAS mide ^ 

The applic.ition for further time «iil not be ur.inted as a maitei of coitiic, 
bu* should be supported by aflid.avit ^ 

10. No exceptions shall be taken to any affidavit in 
No cTcepiion t<i ho answer, but the sufficiency or otherwise 

of anv sucli affidavit objected to as insuffi- 
cient sliall be determined by the Court. 

R S O 3 t, r to This rule applies to H C and rrov S C. C. 

The ’ 

opposite 

answer is * 

apply for ' ■ 

11. Where any person interrogated omits to answer, 

Order to aimier or or answers Insufficiently, the party inter- 

ansMer further rog.iting iiiay apply to the Court for an 

order re([uiring him to answer, or to answer further', as the 
case may be. And an order may be made requiring him to 
answer or answer further, either by affidavit or by tuva voce 
e.vamiimtion, as the Court may direct 

R S O. 31 , r II Act IV of 1882 , sect 127 This rule applies to H C 
and Trot S C C 

If interro^ntories .-ire scandalous or in any way .an abuse of the Court, the 
Court nnv interfere at any stage In other cases, the party interrogated may 
either omit to answer, or file an affidavit m answer, stating in it his objections to 
answer such questions as he objects lo. Then the course for the interrog.iting 
party is to apply under this rule for an order requiring the opposite party to 
answer or to answer further, as the case may be, either viva voce or by affidavit,® 

Practice — A party at whose instance interrogatories have been administered 
must put in the answers as p.irt of his evidence, if he wishes to use them at the 
hearing.® 

General rule— The general rule is, that the person answering must 
answer sufficiently and that to answer a question substantially is sufficient ® 
It IS not sufficient to answer from his own knowledge ; he is bound to speak 
according to his knowledge, information and belief, if he has none, he should 
say so. Thns, where a defend.mt said . “ I am Dcrsotnlly wholly unacquainted 
with the facts inquired about by the said interrogatories, and am unable tn answer 

‘ I5icc.li t>, Tunicr, W N„ 1871., 202. 

’ Drown r. Lee, II Beav ,162, «e© also Dyng iv Clark, 13 Bea\' , 02. I'or form 
of order, «io Weston r, Cidien, W. N., IS69, 74 

• Anstey f. Nortli Wocilwich Co., 11 C. D 439, Ashley r. Tiiylor, L. T., 44 j 

Ann I'inc. 1908, I, 407, 

• Kurl.ert’. King, 29 W. II, ,'536. 

‘ S!.nmki.(Sorc r. Shohheel.l.oosmi, f|KS0) o Cik , 7''7 ; 3 C. L. R , o')3 ; Riem 
hukli V. Indio Nath, {IS‘11) 18 Gilc , 420. 

“ CoHto Brliiiry I’al v Julisr L. 1 II I’all, (1879) 4 Cain,, 836 } 4 C. L. U, 164. 
See r 22, j.osf, 

’ Ilolckow V Fiiher, 10 Q B. D, ICI ; Lji.ll r. Kcinedv, 27 C. D, 1 
p 16. 

• P.irker I' Wells. 18 C. D., 477, p. 487; laUl r. Keiin:ilv, 27 L\ V I 

p 10 ‘ ■ 
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any of them fiom my own knowledge, save in as hereafter appears," the answer 
was held insufficient.^ 

Agents or servants.~t^ot is it a sufficient answer that the questions in 
issue are not within his own knowledge, but only within the knowledge of his 
agents or servants, or the agents and servants of the corporation to which he 
belongs. He is hound to obtain the information from them and answer, unless 
it would be urreasonable to require him to do so ,2 provided he is asked 
whether he inquired from them or the case is one where that which was done was 
obviously done in the master’s .absence, or such as in the ordinary course of 
business would be done by or be known to his servants or agents.® His agent’s 
knowledge is regarded in law as his own knowledge in such matters.* 13ut he is 
not bound to disclose information acquired by them otherwise than in course of 
llieir eniploytnetit ^ ""Agents' has been construed 10 England to include Bankers 
and solicitors “ Answers to intei rogatories may be insufficient by reason of 
containing, in addition to the mfoimation asked foi, impettnient or otherwise 
objectionable matter’. 

CotpotaUon . — If a corporation put forward their town clerk to answer, he 
cannot refuse to answer ori the ground that the information asked was obtained 
by him as a solictor in an action.® 

12. Any party may, without filing auy affidavit, apply 
to the Court for an order directing any 
IMtly to on.v Suit to make discovery 
on oatli of the documents which are or 
have boon in hia possession or power, relating to any matter 
in question therein. On tho liearing of such application 
the Court may either refuse or adjourn the same, if satisfied 
that such discovery is hot necessary, or not necessary at 
that stage of the suit, or make such order, either generally 
or limited to certain classes of documents, ns may, in its 
discretion, be thought fit : Provided that discovery shall 
not be ordered when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly 
of tho suit or for saving costs. 

R. s. o 31 r. 12. 

This rule applies lo H C. and Fiov. S. C C 

Au}' other party.— StznoizXo O.X\,x xantey ''opposite piirly." 

Person suing in another’s iiaiiie ~T\\t real plaimifF must make a full 
discoiery, if required as though his name were on the record,® but a person 

‘ Minnehaha, L. U., 3 A aii«l E., H8. 

• Dolckow r Fishir, lOQ. 1? 1», 161; Pavitt r Metropolitan Coy., W. N., 

1883, I'KJ ; Southwark Wolcr Co r Quick, 3 Q U. U., 521. 

• Ue»t>uthani v. Shrup^hire Ky. Co , C. I) , lib. 

• Anderson r. Dank of Colamhia, 2 C. U., Oil. 

‘ ^Vel^l■llch Co. r. New Sunlight Co. (tO!KI) 2 Cli , 

• Alhottv. Smith, llbllj)2Cli, 111 

’ I'fJtun ’• Harting, L. U.. 0 U. l» . « ; Ljcll r. Kennedy, 27 C. l>., I, 

• Major Ac of Swniitca r. Qtiirk,.'>C. P. D, HiO 

’ n SM** *■ * C. U . 171 ; WilUe r. Daddeley, (1802) 11 
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cannot be made .i party merely for the purposes of discovery * See gener.ally 
on this subject Ann. Pr.ac 1908, 1, 410 

Afid.tx'il conclusn'e — A p3rt\’’s oith that a part icul.ar document is irrelevant is 
conclusne unless the Court rs oihenstse satisfied ih.at the document is in fact 
relevant ; mere suspicion 15 insufia lent according to the English practice unless 
the Court is reasonably s.atisfied of its untruth, it will not go behind the 
afiidavit - 

Objection to affidavit - In England a party seeking discovery must as a 
general rule, rest on the affid.asii , he cannot cross-examine upon it, nor adduce 
csidence to contradict it , neither can he do this in another form, namely, by 
•administering gener.al interrojatone' * If he can show from the pleadings the 
afiidavit Itself, or from the documents therein referred, th.it other documents 
exist in his possession or power which aic maten.il or relevant to the 
suit, the Court miy comuej him to m.ike a furil.er afiidavit, but not otherwise* 
At the same time thepirtyis not without oiliei remedies If ihe affidaiit is not 
lenfied by the party m the c iu*e.* or does not gue a distinct description of the 
documents, he can lake out a summons to consider the sufficiency ,® and further, 
if the Court is satisfied that maten il documents, not mentioned are m the de- 
ponent’s possession, he will be compelled to m.ike a further affidavit 


matters, he can file a concise stiiement of them with interrogatories, and It 
will be no answer for the other side to say that some 0/ the mitters given in the 
specific statement were comprised 10, or that they were all referred to, in the 
answer, and that the first affidavit was sufficient 

Co-piainhffs, Ctf-ziV/rwii'ij/r// —Discovery of documents .and inspection may 
be allowed to a plamtifT, from a co-plaintiff or a defendant to a co-defendant, if 
there are rights which have to be adjusted between them in the suit.'* 


13- The affidavit to bo made by a party against 'whom 
Affidavit of docu. such ordci* OS js mentioned in the last 
preceding rule has been made, shall 


‘.Burcliardr MaefarUne, (tSOl) 2 Q B., 217. 

* Bray’* Digest Art 3S cited to Ann Prac 1903,1,411 V'lnayakrao t’ Narotlam, 

(1833J 17 Bom ,531. 

» Hall r. Truman, (1396) 29 C D., 307 { NiclioU v. Wheeler, 17 Q B. D , lOl. 
Wright V. Pitt, L R., 3 Ch App . 8W 5 Noel r. Noel, 1 D. J. d. S., 468 ; 
Kemielly r W'ymaii, 1 Calc , 178 ; Jones r. Monto Video Co 5 Q. B D., 556 ; 
Roai V. Duliltn TcaLRu Co ^ 1^ R > Ir-v 8 Q> P. D > 213 

* Kalian v. Safd.ir Husain, (1S96) 8 All., 265 

* Lazarus i' Uozley, 1 L. T., 3 ; Oriental Bank v. Brosm, (18SC) 12 Calc., 265 ; 

SCO Ryne v Shi^shankar, (1891) 15 Bom , 7. 

' Saiill V Browne, L. R., 17 Eq , 402 ; Compagnie Pinanciere u, Peruvian Co., 
11 Q B. D , 55. 


* Kalian v. Safdar Husain, (1386) 8 All. 265 ; see 0. XI, r. 21, in/m. 

• Hall V. Trumin, 29 C D. .307; Imt see Morris v. Edwards, 15 App. Cas , 

309 And see Att-Gcol. v. Emerson, 10 Q B. D , 191 j Bewicke 
V. Graham, 7 Q B. D., WJ, where the party makieg the affidavit 
admitted possession of certain documents, but objected to produce them oa 
the ground that they related to and supported his own case solely. Seo also 
Oriental Bank c. Brown, (ISSO) 12 Gale., 265. 


® New all r. The Telegraph Construction Company, L. R., 

' Shaw t'. Smith, IS Q. B D, 191 See also Drown t 
123. 


2 E.J.. 756. 

J Watkins, 16 Q B. D., 
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specify which (if any) of the documents therein mentioned 
he objects to produce, and it shall be in Form No. 5 in 
Appendix C, with such variations as circumstances may 
require, 

R s. 0. 31, r. 13. 

Tins rule applies to H C. and Prov. S. C, C. 

Shall specify l/ii docuHients—Tht documents must be described sufficiently 
to enable produclion to be enfoiced.^ If a number of letter books and file be 
set out wiihoiit distinguishing which are relevant, the party may be ordered to 
pay the costs incurred or the .iffidavit may be wholly struck off as prolix.® 

14. It shall be lawful for the Court, at any time 
Production of docu- during the pendenc)' of any suit, to order 
the production by any party thereto, 
upon oath, of such of the documents in his possession or 
power, relating to any matter in question in such suit, as 
the Court shall think right; and the Court may deal with 
such doQimionts, ii'hen produced, in sucli manner as shall 
appear just 

Act XIV of 1882, sec. J29. R. S O. 31, r. 14 

This rule applies to H. C and Prov. S. C. C. 

In England, it has been held that the Court has no discretionary power 
under this rule to refuse an order for production of documents material at the 
date of the application except upon the geneml grounds slated in the notes to 
0 . XI, r. 7, safra « 

Ground of application.— A party must show that he had a prima facit 
case or show other sufficient cause in support of the application.* The applica- 
tion need not cont.'tin mention of .any documents, for it is probable that the 
applicant may not know the documents in his adversary’s possession until he 
gets his affidavits « 

Any matter in question. —The meaning of these words is that the 
document should b? evidence upon some issue or one which it is reasonable to 
supp.ise cnniains luforrmiion which may either directly or indirectly enable the 
party requiring tlie.nffiJ.avit, either to advance his own cause or damage the case 
of his adversary.* 

How and by whom answered. — The party against whom the order 
issues m ist describe all hi> documents m the affidavit, although he asserts that 
he cannot be cnmpell-d to produce the documents.^ .and where there are several 
parties .lU must ordinarily join.® 


' Biicldoiir Wilkiipon, (I8W))2Q. I».43». 

* Ihlle lUrt Dsvis, 20 C I> , 470. Bolton r Xjtal Cu., W. N.. (18S7) J45, 

17S bco Ann I'rdc. O. 31, r. 1.1. 

» Bu.tros r. White, (1S7C) 1 Q. 15 I) , 426 

* Lnnc r (»rav. L. R., 10 Kq , 552; Sfostvii r Wc«teni Coal itnd Iron 

Company, W. N., 1S75, p. 2ua 
‘ W. K., IS70, i>p. 22, 25 

• ComiMgnio riimneiere «•, Peruvian Co., H Q. B 1)., J 
» P.u >,t. ,M e Fortratli. 3 K. A J., 44 ; an- »K> Kvoni 

M ; Katun r !? vM.vr (ISXC; 8 AH., ew 

• Rvrior. bhi'ihankar. (1831) 15 Bom., 7. 


i, p. C. 1 . 

V. Loiii«, L. R . 1. C. r., 
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AdvCMtc General — Cannot be required to make an affidavit.* 

Official Laquidato } — In England, the Official Liquid.itor, who is an officer of 
Court and under its control, 0.10001 be called on to make an affidavit of 
documents * 

Corporation or Poret^n State — Where the party is a corporation or a Foreign 
Government and cannot make an affidavit, the affidavit must be made by some 
person on the parly's behalf ^ 

Soli-.itor.— The order should not issue against the solicitor of the party from 
whom discover) is dcin.inded.* 

When .1 party wants further documents, his proper course is to apply on 
further affidavit .it the hearing of the suit * 

Place of production —In England the practice has arisen to allow production 
at the attorney's office * 

£?«»//« —In England the right to inspection includes a right to take 
copies of the documents produced,* and sometimes the Court will order 
photograph to he lakcn * 

Sealing up of Documents — A party has the right to seal up such p.irts 
of his documents as do not relate 10 the matters in question in the suit.^ 
Where books are in actual daily use the English practice is to allow a party to 
co\ er up the irrelevant parts during inspection subject to m, thing an affidavit that 
no relevant parts have been covered •• In the High Court when the right of 
a party producing documents, to seal cert.am portions of them is contested, the 
Court appoints an officer to whom the plaintiff states in confidence why he wants 
to inspect any portion of the documents sealed, and the officer after looking at 
the documents reports whether and in what way the part sealed or desired to be 
sealed is material to the case of the other party.** And see s <62 of the 
Evidence Act 

Discretion —A Court has no discretion to refuse production, unless the 
documents are privileged ** 

in the f 
hands < 
tion ■ 

m peco ■ . • , ■ 

has been served with a concise statement instead of n copy of the plaint.** 

* Advocate Oeneral v. Adamji, (lOOG) 30 Bom., H74 

* Mutuil Society, la «, 22 C D. 714 

* Priole.iuv, Unite.l States, L. U , 2 Eq , 659 5 Republic of Liberia v. Roye, 

1 App Cas., 139 See note under O XI, r. 1. 

* Casliin v Craddock, 2 C D,, 146, 

* Amarendra Nath Chatterjec v. Kali Khsen Tagore, (1897) 2 Cnlo. W, N., 17. 

* Brown v Sewell, 16 C- D., 517 ; Ann Prac , 1003, 1. 415. 

’ Pratt V. Pratt, 47 L. T., 219 t Bev.in e. Webb, (1901) 2Ch D,, 71. 

' Lewis V Londesliorough, (1893) 2 Q B . 191. 

* Jadub Lall v Kanai Lall, (1893) 20 Calc., 687 ; Ilorendra Nath v. Girindra 

Kumar, (1893) 3 C.vic, W. N., 495 

’® Ann Prac 1903, f 416 ; Graham • Sutton, (1897) 1 Ch., “01 ; Jones e. 
Andrew, 63 L T., COl. Bray, 233. 2.38. 

" Ilccralall Rukh.t 11 . Ram Soruii, (1879) 4 Calc , 835. See also Jadub Loll « 
Kanai, (1893) 20 Calc, 537 ; Ilorendra Nath e Ginndra Kumar, (1399) 3 
Calc W. N , 495. And see a 162of the Erideiico Act. 

•• Wallace V. JefTcrsoii, (lS7S)2Bora , 453. 

’ • National Funils Assurance Company, sV re, W. N., |87C, p. 192. 

' • Cashm v Cradock, 2 C. D., 14H, Cf Elder v. Carter, 25 Q. B. D., at p 201, 
per Bowen L. J. ’ 
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specify which (if any) of the documents therein mentioned 
lie objects to produce, and it shall be in Form No. 5 in 
Appendix C, with such variations as circumstances may 
require. 

R s o. 31, r. 13. 

This rule applies to H C. .and Prov. S C C 

Shall specify the documents .— documents must be described sufficiency 
to enable production to be enforced.' If a number of letter boobs and file be 
set out without distinjjuishing whtch are relevant, the party may be ordered to 
pay the costs incurred or the affidavit may be wholly struck off as prolix.® 

14 It shall be lawful for the Court, at any time 
PradiicHon ol docu- duriog the pendency of any suit, to order 
the production by any party thereto, 
upon oath, of such of the documents in his possession or 
power, relating to any matter in question in such suit, as 
the Court shall think right ; and the Court may deal with 
such documents, when produced, in such manner as shall 
appear just. 

Act XIV of 1882, sec. 139. R. S O. 31, r. 14 

This rule applies to H. C. and Prov. S. C. C. 

In England, it has been held that the Court has no discretionary power 
under this rule to refuse an order for production of documents material at the 
date of the application except upon the general grounds stated in the notes to 
O XI, r, 7, supra * 

Ground of appUcatioD.— A party roust show that he had a prlma facie 
case or show other sufficient cause 10 support of the application.* The applica- 
tion need not contain mention of any documents, for it is probable that the 
•applicaiu may not know the clocumen's in his adters.'iry’s possession until he 
gets his affidavits ® 

Any matter in question. —The meaning of these words is that the 
document should be evidence upon some issue or one which it is reasonable to 
supp.^se cnniaini informition which either directly or indirectly enable the 
p.arty requiring' the affi Javit, either to advance his own cause or d.im.age the case 
of his adversary.* 

How and by whom answered. — The p.arty against whom the order 
issues m ist describe .nil hu documents m the affidavit, although he asserts that 
he cannot lie cnmpeli-d to produce the documents,® and where there are sever.al 
pirties all must ordinarily join.® 


' Rmhlen r. Wilkin*t)n, (1890) 2Q D,43i 

> llillc Hart Dam, 26 C P , 470. Bolton e. N*tal Co., W. N., (1887) 1^5. 
17S See Ann IVfto. O. 31, r. 13. 

• I!u‘troa r. While, (1876) IQ 15. D., 426. 

* Lane r (,ray, R., ]G Jvi , 532; SIostaTi v. Wc«tern (Toal and Iron 

Comp.in\, \V. N,, 1875, |>. 2 |j0. 


• W.X., VS7G, pp 22,21 

• Comivigmo riimnciere r, rrmsiati C5i> , 11 Q. 15 D., 53, p. C3. 

' ''Vi’ ’'i ^ K * J . .4 i •!,„ l:„„, r. L,,,,,., L. R . I.C.T., 
«K>u , Kaluii r hifdir lliiMiu, (|8S6> 8 All , 2M 

• Itjria r, hhUihankar, (IS!»|) |5 Bom,, 7. 
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Advoc<ili Gencntl —Cannot be required to make an affidavit.^ 

Offictiil Liguidaloi — In Enijland, the Official Liquidator, who is an officer of 
Court and under its control, euinnot be called on to make an affidavit of 
documents * 

Corporation or r oreit;n State — Where the parly is a corporation or a Foreign 
Government and cannot make an affidavit, the affidavit must be made by some 
person on the party’s behalf® 

Solicitor order should not issue against the solicitor of the party from 
whom discover) is demanded.* 

When a party wants further documents, his proper course is to apply on 
further affidavit at the hearing of the suit * 

Place of production —In England the practice has arisen to allow production 
at the attorney's office * 

Taking Copies —In England the right to inspection includes a right to take 
copies of the documents produced,* and sometimes the Court will order 
photograph to be taken.® 

Sealing up of Docu.nents — A parly has the right to seal up such parts 
of his documents as do not relate to the matters m question m the suit.® 
Where bonks are in actual daily use the English practice is to allow a party to 
cover up the irrelevant parts during inspection subject to making an affidavit that 
no relevant parts have been covered In the High Court when the right of 
a party producing documents, to seal certain portions of them is contested, the 
Court appoints an officer to whom the plaintiff states in confidence why he wants 
to inspect any portion of the documents sealed, .nnd the officer after looking at 
the documents reports whether and m what way the part sealed or desired to be 
sealed is material to the case of the other party.** And see s. 162 of the 
Evidence Act 

Discretloa —A Court has no discretion to refuse production, unless the 
documents are privileged ** 

At any time —A party who has obtained privately, bv interrogatories, or 
m the manner laid down in the last section, knowledge of the documents in the 
hands of his adversary, may proceed under this section to enforce their produc* 
tion The application may be made at anytime even in appeal;** but not, except 
in peculiar cases before plaintiff has filed his written statement, if the defendant 
has been served with a concise statement instead of a copy of the plaint.** 


' Advocate General r. Adamji. (190G) 30 Bom.. 47^. 

* Mutual Society, tn r«, 22 C D 714 

* Pnoleau v. United States, L. K , S Eq , 650: Republic of Liberia v. Roye, 

1 App Cas,, ]39 .Sec note under O. XI, r 1. 

* CttsliiD r Croddock, 2 C D., 140 

‘ Amarendra Natli Cliatterjec v. Knii Kisaen Tiigore, (1897) 2 Calo. W, N., 17. 

* Brown r Sewell, 16 C. D., 517 ; Ann Prac , 1908, i 415. 

» Pratt V. Pratt, 47 L. T„ 219 ; Bevan r. Webb, (tOOl) 2 Ch. D , 74. 

* Lewis V. Londesborough, (1893) 2 Q, B., 191. 

* Jadub Lill V. Kanai Lull, (1893) 20 Calc., 587 ; Horendra Natli v Girindra 

Kumar, (1898; 3 Calc. W. N , 495 


® Ann Prac 1903, i. 41G ; Graham v Sutton, (1897) I Ch., 761 ; Jones r 
Andrew, 53 L. T., 60(. Bray, 23.3, 2.3S. 

’ liccratatl Rukliit r Ram Snrmi. (1879) 4 Calc,, 835. See also Jadub Loll v, 
Kanai, (1893) 20 Calc . 5.S7 ; Horendra Nath e. Girindra Kumar, (1899) 3 
Calc W. N., 495. And sees l62of the Evidence Act. 


•• Wallace r. Jefferson, (1878) 2 Boiii , 453. 

• ’ National Funds Assurance Company, iit re, W, N., 187C, p 192 

> ‘ Casliin V Cradock, 2 0. D , 140, Cf Elder v. Carter, 25 Q 5. D . at n *’01 
per Bowen L.J. ^ ^i. 
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Against whom to issue. — ^The order must be made by the Court 
and should not issue against any person not a party ; not even a party's solicitor 
nor IS a verbal order to a pleader sufficient;® and if a person having no 
interest in the suit has been made a party to obtain production of documents, he 
should apply to have his name struck out of the record .as soon as possible. 

Eelsvaucy how decided —In England, the general rule is that, as to 
relev.ancv, the Court accepts the statement of the party from whom production 
is required if he swears that to the best of his knowledge, information and belief, 
the documents called for do not contain anydiini.' impeaching his case, or 
supporting or material to the case of the other party.* 

When inspection of documents is objected to on the ground of imniaterialitj', 
the Court will, if necessary, order them to be produced for its own inspection in 
order to judge of their matenaluy ® 

Privilege — The law as regards privilege will doubtless follow the Evidence 
Act ; and if so, it is probable that production ofthe fallowing documents will 
not he enforced 

1. Documents connected wnh a party’s conduct as Judge or Magistrate in 
Court, or anything which came to his knowledge m Court as such (s 122) 

2. Communications made during mairiage, except in suits between husband 
and wife (s 122) 

3 Unpublished documents of State (s. 123 ) 

4. Official correspondence where the public interests would suffer by the 
disclosure (s 124) 

5 Documents containing information concerning commission of an offence 
given to a Magistrate or Police Officer ($. 12;) * 

6. Professiomal communications (s 126), of a confidential or private 
nature * The law on this point in England is ns follows 


before him for the purpose of taking his advice.’ In i'oun^ v HaUovjay^ 
the plmntifl and her solicitor and counsel received anonymous letters regarding 
and relevant to a pending suit privilege was refused in regard to the letters 
received by the plaintiff herself, but aliened in regard to the others And where 
a dispute arose between the plaintiff corporation and the defendant which it was 


* Leigh’s Estate, ii» re, \V. V., 1570. p. 260. 

* Cashin v. Cmildack, 2 C. D , 140. 

* Doorgivmonco D.iiseo r Denodo Uonee, W. It., 1864, p 104 

♦ Mmet f. Morgan, 8 L. K., Cb. App , 301 ; but see Att-Gcn. v. Emerson, 

lO Q R 1). 191; and Emmerson v. Ind., 53 C. D, 323 See p. C67, 

siiy/m, and tcc. 102 nridrnee Act. 

• Gnrmuk Ttoy v. Tularam, (1001) 28 Calc., 424. 

• llaroom Maliomcil v. Abdul Karim, (1870) 3 Bom , 01 ; and see RvTio v. 

Siiivslinnlar, l.'j Bom , 7. 

' Foutlmark Water Co. v. Quick. 3 Q. B. D., 316. Fee Anderson v. 

Bank of Columbia. 2 C D, 644 ; Biiitrrs v. While. 1 Q. B. D , 

423 5 Wheeler r Lc ilsrehant, 17 C. !>., 675 ; Mason u. Cattley, 22 


• Young r. Kolloway, i2 P. !>., 167. 
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contemplated miglit le.id to litigation, the minutes of a committee of the corpora- 
tion to whom the matter i\as referred were held l<» be priMieged,' notwithstand- 
ing the defendant was a r.aie-p.ijer Where a party expressly refers in his 
ple.adinrfS to documents as the souicc of facts which he set* *• up, he cannot after- 
wards claim privilege for ihem * 

Trustees and Companies —The beneficial owner tn a suit against his trustee 
and a rate-paver in a suit against the corporation arc in ^ better position than 
ordinary parties * 

Correspondence with solicitors —Also all correspondence between a 
party or Ins predecessors m title and their solicitors as such, « ith respect to ques- 
tions connected with tlie matters in dispute in the suit, although made before any 
litigation was in conempl itioo ,* and a letter wniten by the solicitor of two 
plaintilTs to the solicitor of a third plainiilT is within the rule and so is .advice 
received with reference to these communcations ^ But privilege attaches only 
to statements made in professional co.)ltdcnce and in the legitimate course of 
professional emplovment of the solicitor, .and communications made for the 
purpose of being guided in the commission of an offence .are not privileged 
and no privilege exist-, where a per-on is cUaiged with fraud, as regards 
communications between himself an I his solicitor on this subiect.® So, where 
a suit for spe.'ihe performance vv ts resistCil on the ground of fr.iud and misre- 
presentation of the value of the propeity, inspection ofplam'ilfs title-deeds and 
accovmia was allowed * 

A^enl — Nor does privilege attach to a statement m.ade by one parly against 
another when the communications were made on behalf of them all’® and no pri- 
vilege at all attaches, nnkss the communication is of a professional or guasi profes- 
sional nature, r e , a coinmumcaiion made by the party’s solicitors, or by an agent 
in consequence of their suggestion Thus, a letter written by an agent direct 
on the subject-matter is not privileged,” even though marked private and 
confidential’* and after litigation was highly prob.ible’® So, letters written 
between two servants but not with the purpose of being communicated to 
a solicitor are not privileged.’* 

Mortgage —A mortgagee is bound to produce the mnrtgage-deed but not 
the iitle-deeds, for the inspection of the mortgagor;’* but when the time for 

‘ Mayor and Corporation of Bristol e. Cox, CO C, D., 67S 

• Uniliica Cliurn Sen p. Bengal bpimimg Co lal , { I 8 O 0 ) 22 Calc., 103 See r. 15,’ 

>ii/ra 

• I’ostlethwaite f. Rickman r 3o C. P , 722 ; Corporation of Bristol v. Cot 

20 C D , 078, p 081 

• Minct » Morgan, L R,8 Ch App, SCI } 'Ikonias v. Rawlings, ?7 Beav., 

141) 5 Wheatley v Williams I Mew & W , 533 ; Carpraael v. Powis, 1 Phil., 

C37 . Bacon r Bacon, Weekly Notes, IS7C, p 90 

• Kay V Poorvinchantl, (1880) 4 Bom , Oil. 

• Ryrta V Shivahankar, 15 JJnni,, 7 Seo also Ti»hmi r Keir York Life 

Ins. Co., (1903)7 Bom L. R., 709. 

’ Queen r Cox, 14 Q B. D. 153 

• (isrtside f. Outram, 20 J ,Ch., 113 5 Postlothwaito i\ Rickman. 35 C, D , 

722 ; Queen e Co* , 14 Q B D , 153. 

• Sutherland r Singhee Clmrn, (I8S4) 10 Calc., 803 And see, in regard to com- 

mumcatioiiswith mukhlars, the case of the Queen tv Chandrakant (1869) 

1 B, L. R , Cr., 8 , ' 

•0 Reynell r. Sprje, 10 Beax., 51 ; TugwcH t. Hooper, 10 Bear., 343. 

«> Buslros tv Wliite, 1 Q B. D , 423 

*• Hopkinson r. Lord Durgbley, L. R , 2 Ch App., 447. 

«• Anderson r Bank of Brit ColnmLis, 2 C. D., C44 Wallace r. Jefferson (ISS 7 \ 

2 Bom , 453. ’ ' 

’* Bipro Doss v .Secretary of Btate, <1S85) U Calc , Coo, and see Rvrie «• Rliie 

Shankar. (1801) 15 Dorn. 7. - ^ 

•• Patch t>. Word, L. R. 1 £q , 436 • 
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Against whom to issue. — The order must be made by the Court;' 
and should not issue against any person not a party ; not even a party’s solicitor 
nor IS a verbal order to a pleader sufficient ;® and if a person having no 
interest in the suit has been made a party to obtain production of documents, he 
should apply to have his name struck out of the record as soon as possible. 

Relevancy hov* decided — In England, the general rule is that, as to 
relevaocv, the Court accepts the statement of the party from whom production 
IS required if he swears that to the best of his knowledge, information and belief, 
the documents called fnr do not contain anythini; impeaching bis case, or 
supporting or material to the case of the other party.' 

When inspection of documents is objected to on the ground of immateriality, 
the Court will, if necessary, order them to be produced for its own inspection m 
order to judge of their matenahty ® 

Privilege — The law as regards privilege will doubtless follow the Evidence 
Act ; and if so, it is probable that production of the following documents will 
not be enforced 

1 Documents connected with a party’s conduct as Judge or Magistrate in 
Court, or an) thing which came to Ins knowledge in Court as such (s. t22) 

2 Communications made during marriage, except in suits between husband 
and wife (s t22.) 

3 Unpublished documents of State (s. 123 ) 

4 Official correspondence where the public interests would suffer by the 
disclosure (s. 124) 

5 Documents containing information concerning commission of an offence 

given to a Magistrate or Police Officer (s. 125). •• 

6 Professional communications (s J26), of a confidential or private 
nature ' The law on this point m England is as follows 

Confidenttal communications : etAtements prepared in view of 
litigation — Documents pr«p.ared in relation loan intended action, whether at the 
request of a solicitor or not. and whether ulumatelv hid before the solicitor or 
not, are pnvileaed, if prep ired with a hona fiAe intention of being laid down 
before him fur the purpose of taking his advice ' In Youn^ v Hoil<r>aay? 
the phintifl and her solicitor and coumel received anonymous letters regarding 
and relevant to a pending suit . nnvilege was refused m regard to the letters 
received by the plaintiff herself, but allowed in regard to the others. And where 
a dispute arose between the plaintiff corporation and the defendant which it was 


* LcigWa Dstali., tw ee, \V 

* Cashin f Cr.vddock, 2 C D , 140 ' 

* Dnorgamoneo Dasseo v Renodo Monce, \V. R., 18G4. p. 1G4 

* 'Mini't t'. Morgan, 8 L. 11 , Ch App , 3Gl ; but see Att-ficn. v. Einereon, 

10 Q D 1) . 101 ; and Emmeiwm v. Ind., 31 C. D , 323. See p. 007, 

$«]!irn, and tee. 1C2 CvxIcDCe Act 

* Curmuk Roy r. Tularnni, (lOOi) 28 Calc., 424. 

* llaroom llalioniwl v. Abdul Kanm, (ISTO) 3 Bom., 91 ; and see Ryrio v. 

Sluvshimtar, 15 Dorn , 7. 

* Powlhwatk Water Co r. Quick, 3 Q. D. D., 316. Bco Andenon n. 

Bunk of Columbm. 2 C. D., C4I: Uuitroa v. White. I Q D D, 

423; Whoclcr r. Lo Merchant, 17 C. 675 ; Maton n. Cattley, 22 


BV II. 11.. M'S; Ujrie r. hhiTihankar. (1591) 15Uom., 7. 
Young p. llultoway, i2 p, l>,, 1(57. 
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Revision —.An order under the corresponding section of tlic former Code 
was not open to reusion and could only be impeached in appeal from the 
decree ' 


15 Every party to a suit shall be entitled at anj' time 
of ,locn- ‘o S''’e notice to niiy other partj’, in 
meni^ rtfcrrtd to in whosc plcadiiigs or afKdavits reference is 
piei<iin?soriif 4\its. made to any docuinent, to produce such 
document for the inspection of the party giving such notice, 
or of his pleader, and to permit him or them to take copies 
thereof ; and any pj^i’ty n -t complying with such notice 
shall not afterwards be at libertjr to put any sucli document 
in evidence on his behalf in sucli suit unless he shall satisfy 
the Court that such document relates only to his own title, 
he being a defendant to the suit, or that lie had some other 
cau«ie or excuse which the Court shall deem sufficient for 
not complying nith such notice, in which case the Court 
may allow the same to be put in evidence on such terms as 
to costs and otherwise as the Court shall think fit. 


16- Notice to any party to produce any documents 
referred to in his pleading or affidavits 
Nonet to pn nee. Form No, 7 in Appendix C, 

with such variations as circumstances may require. 

R S 0 31, rr 15 and 16. This rule applies 10 H. C and Prov, S C. C. 

These rules deal with documents referred to in the pleadings as distinct 
from all other documents and is intended to put the other side in the same posi* 
lion as though the documents were actually set out m full in the ple.idings * A 
defendant IS entitled to hate mspenion of documents referred to in the plaint 
before filing his written statement ® 

Reference is made.— Documents referred to generally fall within this 
rule .* where entries in a book are referred to, those particular entries alone 
may be inspected * 

Own title In an English case a defendant was allowed to withhold a 
conveyance tu himself on giving by way of particulars the dale of the considera- 
tion for the purchase.* 

Affidavits include answers to inierrogatories.^ 

17 . The party to whom such notice is given shall, 
Time for inspection Within ten days from the receipt of such 
when notice given notlce, deliver to the party giving the 
same a notice stating a time within three days from the de- 
livery thereof at which tho documents, or such of them as 


* Kizam of Ifi dcrabad, i» re, (ISSG) 9 Uad , 2oC. 

* See Quilter v Heatley, 2t C D , pp, 4S 51, Aon Troo. 1903, i. 417 

* Ram Di^al v. Norhnry (1S94) 18 Ooni., 36S. 

* Smith t>, Harris, 43 L. T., 8C9. 

» Quilter r. Ilealley 23 C D , 42. 

* Mi'oank V. Itilbaiik, (1900) 1 Cl»., 376 ; awl aeo SutUetUwl v. Sinvhw Cham 

(1884) 10 Calc., SOS ^ V-Barn, 

’ Mooro f. Peachey, (1891)2Q. D., 707 ; Brays Digest, Art. "07. 



572 


THE CODE OF OlVID PROOEDURE. 


[SCHED. I, 


he does not object to produce, may be inspected at the office 
of his pleader, or in the case of banker’s books or other books 
of account or books in constant use for the purposes of any 
trade or business, at their usual place of custody, and stating 
which (if any) of the documents he objects to produce, and 
on what ground. Such notice shall be in Form No. 8 in 
Appendix C, with such variations as circumtances may 
require. 

18- (1) Where the party served with notice under rule 
^ , . . 15 omits to ffive such notice of a time for 

Order for inspection . , . ® i • , i • • . • 

inspection or objects to give inspection, 
or offers inspection elsewhere than at the office of his 
pleader, the Court may, on the application of the party 
desiring it, make an order for inspection in such place and in 
such manner as it may think fit : Provided that the order 
shall not be made when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly of 
the suit or for saving costs. 

(2) Any application to inspect documents, except such 
as are referred to in the pleadings, particulars or affidavits 
of the party against whom the application is made or dis- 
closed in his affidavit of documents, shall be founded upon 
an affidavit showing of what documents inspection is sought, 
that the party applying is entitled to inspect them, and that 
they are in the pos.session or power of the other party. The 
Court shall not make such order for inspection of such docu- 
ments when and so far as the Court shall bo of opinion that 
it is not necessary, either for disposing fairly of the suit or 
for saving costs. 

R. S. O. 31, rr. 17 .ind 18. These rules apply to H. C. and Prov S. C. C. 

This rule (No 17) does not apply where .in order has been made for 
production at a specified place see r. 14 stffira 


Bankers Books Compare Bankers Doolcs Evidence Act 

Ten days —As to when begins to run see Dhupi v. Pashad,* and 

see the sitne case for the remedy of the opposite piny in case notice is given 
under this section. 

• KevahUt S.\1(ftrch»n(l r. Pestonji, os'll) 5 Horn., 4G7. 

' Ihuipi V. rutn Vershal, OM7> It Calc- • 76S. 777. 
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Conclusiveness of affidavit Presumabl) rule i8 is not intended to 
vary the long-standing rule that the Courts will not go behind the oath of the 
party ag.iinsj whom inspecuun is sought * 

Notice — N'o order will be made unless notice has been served - 

19 (M Where inspection of any business books is 
applied for» the Court may, if it thinks 
en et copie-* iostctid of ordcring^ ifispectiou of tlie 

original books, order a copy of any entries therein to be 
furnished and verified by the affidavit of some person who 
has examined tlic copy with the original entires, and such 
affidavit sliall state whether or not tliere are in the original 
book any and what erasures, interlineations or alterations : 
Provided that, iiotw ithstanding that such copy has been 
supplied, the Court may order inspection of the book from 
which tlie copy was made. 

(2) Where on an application for an order for inspection 
privileifo is claimed for any document, it shall be lawful for 
the Court to inspect the document for the purpose of decid- 
ing as to the validity of the claim of privilege. 

(3) The Court maj’, on the application of any party to 
a suit at any time, and whether an affidavit of documents 
shall or shall not have already been ordered or made, make 
an order requiring any other party to state by affidavit 
whether any one or more specific documents, to be specified 
in the application, is or are, or has or have at any time been, 
in his possession or power ; and, if not tlien in his possession, 
when he parted with the same and what has become thereof. 
Such application shall be made on an affidavit stating that 
in the belief of the deponent the party against whom the 
application is made has, or has. at some time had, in his 
po.ssession or power the document or documents specified in 
the application, and that they relate to the matters in ques- 
tion in the suit, or to some of them. 

R. S O. 31 r, 19a. This rule applies to H. C. and Riov S C. C. 

Privilege -y-This has been held in England to include all valid objections 
to discovery ef. irrelevancy.’ 

Sealed Documents — Parts sealed up may be inspected under 
clau 5 e( 2 ).* 

20. Where the party from whom discovery of any kind 
„ . , or inspection is sousht objects to the same, 

or any part thercot, the Court- may, if 


-u Q R. D , 537. 
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satisfied that the right to the discovery or inspection sought 
depends on the determination of any issue or question in 
dispute in the suit, or that for any other reason it is desirable 
that any issue or question in dispute in the suit should be 
determined before deciding upon the rijjht to the discovery 
or inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspec- 
tion. 

R. S O 3f.r. 20 This ruJe Applies to H C. and Pcov. S. C C See note to 
r. 7, iupra vide Mixterial to the suit 

Determination of any issue — The object of this lulc is to give the 
Court, (before the hea 
issue for the exclusi 
be used at the trial, 
issue.^ 

21. Where any party fails to comply with any order to 
Nou-conipiwneo witii answer interrogatories, or for discovery or 

nrdci fo^dlaco^ery. inspection of documents, he shall, if a 
plaintiff, be liable to have his suit dismissed for want of 
prosecution, and, if a defendant, to have his defence, if any, 
struck out, and to be placed in the same position as if he had 
not defended, and the party interrogating or seeking dis- 
covery or inspection may apply to the Court for an order to 
that effect, and an order may be made accordingly. 

R S. 0. 31, r. 21. This ml* applies to H. C and Prov. S C. C. 

The Courts in England do not m.nke an order unless this rule under satisfied 
that the party in default is seeking to avoid a fair disco\ery.* 

22. Any party may, at the trial of a suit, use in evi- 
Using ftnancra to in dence any one or more of the answers or 

tirrogatonei at Inal. partofaii aiiswer of tho Opposite party 

to interrogatories without putting in the others or tho whole 
of such unswor ; Provided always that in such case the Court 
maj’ look at the whole of the answers, and if it shall be of 
opinion that any others of them are so connected with those 
put in that the last-mentioned answera ought not to be used 
witliout them, it may direct them to bo put in. 

R. S. O 31 r 22 This rule applies lo H. C and I’rov. S. C. C. 

See Lyell t’. Kennedy .ind Goslo llehary Pal v Johar Lall Pal.® 

• A1inK-<ll.lii>y r VulUfbhoy. (I8SJ) C Itutn , 572 ll it n«unl lo jirocowl on 

•umnumi id,. 701, ji TlWl For csftin|ilc of cn’:< « Ini')! in Kiiglniid uiidrr a 
c<>rn--|>>iidiug rule, RriHclilIt. r. Lficli, Q C I» . C.'.il ; hltenard r Uml 
U.1’ 1) . 47; I'srktr r, WelE. |8 U.l) . 477 ; r Ald-.U. 

31 C. 1) . 374. 

• Ucp._i>f LiUrw r. I5.>ye, I A. U., p. 11% Se*- Nelvni r. (IJHx;) 2.K. B., 


• fW Ljrll a, Ki ninth . “T 
Un 1 ‘b 1, (1870) 4'Calf 


C. t> , pii. 15 and 20. nnd Gotto HrlKiry Psl r. Juliir 
.. Htw.4 d U IL, I6J, 
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Any order — No action can be taken tinder this rule until an order has been 
passed under, rr II or i8 supia* A case will not be dismissed ora defence 
struck out unless as A last resort,* or except in extreme cases,* unless the 
Court IS satisfied that the party called on is avoiding making fair disovery,* and 
if the panics concerned are ///r<*m<if^mladicsthis should be laken into account,® 
but where defendant failed, to answer interrogaioric', and was allowed another 
week and again failed, Quaini, J., said that the rule was inserted purposely 
pievent prucrastination, and made an order to strike out the defence unless the 
answer was filed within twenty-four hours* A and his wife 13, trading 
under the name of Barrow & Co, sued C, who ser\edthem with an order for 
production ; ti alone made an affidant of documents, A having meanwhile 
absconded On an application to dismiss the suit, the Vice-Chancellor held that 
this section did not make it imperative to dismiss ihe suit and allowed 13, the 
wife, 10 carry on the <3se ' The party against whom the order is passed can 
apply to hav e it set aside * 

Joint possession — See Carew r» Carew ® 

Contempt —In the High Court, a party disobeying an order for inspection 
and discovery is also liable to be committed for contempt.^*’ 

Appeal —An orderunder (his rule isadecrce under s sand is appealable.** 
It IS not an er-parU decree ** 

Beviaion. — An order under this rule may be open to revision 

Order to apply to 23- Tlils Order shftll apply to minor 
plaintiffs and defoiulunts, and to the next 
friends and guardians for the suit of personi under disability. 

K. S O. ji, r 2y This rule applies to H. C. and Prov fa, C C. 

Under the former Code, no discovery could be had from minors,** and 
this rule extends the provisions of (he order to lunatics, a step further than the 
corresponding English rule. 


‘ I’reni fa'iikh v Indronatb, (i691) 18 Culc., 420, overruling Ball Da)«e r. Santo, 
in Culc., 603. 

* Asaeiioolla V Abdul A^i£, (1883) 9 Ole., 923 ; See Chunni Ball r. Kolli, (1903) 

A. W N , 02 

* Slviw. Kv^hwve v . Bhoomn, , T ft" 

' Wilson V. Raffslov k)i, 7 Q. B. D., 553 

* Kalian v. Safdar Hniaiii, (1880) 8 All., S63. 

* Twycruas p. Grant, W. N., 1875, p. 229. See Bntiiln Singh p Palit Singh, 

(1907) 7 Calv. L. J., 293, in which must of tlitse, decisions are recounted and 
repeated, 

* Hartley v Owen, W, N., 1876, p 193. 

" Aaseiioolla v. Abilool Atiz, (1883)9 Calc , 921. 

* Carew t>. Carew, I P. I),, (1891), SCO. 

Has'Onbboy !• Cuna*ji, (1883) 7 Bom., I ; Na\l\alu>o f Narotam D»s, (1883) 
7 Bom., 5 

“ Man Sioghi v. Mvlita Hanhamm, (1893) 19 Boni., 5‘J'! 

' ’ Chunni r.nt v. Chamman, (1885) 7 All , (59 i Kesliaria v. Potooah Sett. (1898) 2 
Calc. W. N.,67CI. 

> ' Uhapt t'. Ram Persbad, (1887) 14 Calc., 76S. 

Dunearf. Bhogru I’rosad, (1695) £2C9Jc., 691. 
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ORDER XII. 

Notitcofadmiss.onof 1. Any party to a isuit may giveDolice 
case. by liis pleading, or otherwise in writing 

that he admits the truth of the whole or anj^ part of the 
case of any other party. 

K s. o. 32 . r 1 

’ * ' ' . . . ^ ^ ,j introduced 

Notices to admit facts 
High Court at Calcutta, 

/frfwwwM — May be made in the pleadings or in any afTidatit such as 
answers to interrogatories.^ in fact any statement made by a man on oath may 
be used against him as an admission.* 

Evidtnet ivhire facts athntlUd — In England if all the facts alleged in the 
plaint are admitted by the defendant the plaintiff mil not be allowed to call evi> 
dence except by permission of the Court granted upon special grounds.* 

The admission cf documents does not make them evidence, and they should 
be formally tendered and marked at the l>e.aring in case they should be wanted 
upon appeal.^ 

Due to refusal or neglect to .admit Ste r p, infia. 

2- Either pfvtty may call upon tho other party to 
Notice to admit doeu- admit any document, saving nil just 
exceptions ; and in case of refusal or 
neglect to admit, after such notice, the costs of proving 
any sucli document shall be paid by the party so neglecting 
or refusing, whatever the result of the suit may be, unless 
the Court otherwise directs ; and no costs of proving any 
document sliall \)c allowed unless such notice is given, 
except where tho omission to give the notice is, in the opinion 
of the Court, a .saving of expense. 

3 A notice to admit documents shall bo in Form ,N^o. 

Formof iKiiieo ^ Appcudix C, with sucli Variations ns 
circumstances may require. 

H. S. O. 32 r. 2. Act .\IV of 18S2, section 128 

This rule applies to 11 C. sod Pros. S. C. C. 

• AtlCrn. r (:**kiU,20C ~ ~~ 

• Vcr.ltM.lM U. r.xp. Hall, to C H.p 5S3. 

* Hanlwick, 0 V. D , rri 

* W*i»oo t. ItodwtU. 1 1 C. !>., p. I5S. 
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The folloning form appeared tn the lau Edition of this ivork and has been 
reproduced in Its formal pans in Form No 9 App C, it m.ay still be useful 
in shelving the manner in which the documents should be set out 

Take notice that the plaintiff (or defendant) m this suit proposes to adduce 
m evidence the several documents hereunder specified, and that the same may 
be inspected by the defendant (or plaintifl), his pleader or agent at , on , 
between the hours of ; and the defendant <or plaintifT' is hereby required 

within forty. eight hours from the Iast*mcniioned hour, to admit that such of the 
said documents as are specified to be originals were resp:cti\clyavritten, signed or 
executed, as (hev purport respectively to hate been that such as are specified 
as copies are irue copies and such documents as are stated to have been served 
sent, or delivered were so served, sent, or delivered respectively ; saving all just 
exceptions to the admissibility of .all such documents as evidence m the cause. 

Dated of 18 (Signed; G H Pleader or agent for 

plaintiff (or defendant) 

To E F , (Pleader or agent) for defendant (or plaintiff) 

ORIGINALS 


I)Ef<ciiirTii»N 01 Documents. 


1 st, 1808 
1 st, 1668. 
2 n(i, 18GS. 
' 1st, 18CS. 


Memoranduin of agreement lietwcea C. D , captain of anid ship, and 
il. F, .. ... ... ... ... 

Bill of exchange for £10h at three months, drawn by A. I> on and 
accepted by, C. D , endorsed by E F. and G. If. ... 


3rd, 1807. 
Jan let, 1803. 
May let, 1609. 


COPIES. 


DascRirnov or Doccme^ts 

DlTES. 

Orisinal or iln- 
phente served, 
sent or deli- 
vered, when, 
how, and by 
whom. 

Register of baptism of A, D in the Parish of X . 

Jan. let, 16IS 
F«h 1st. 1SG8. 

1 

Letter ■. plaintiff to deUndcint ... 

Sent by IJeiieral 
Post, Feb 2n(1, 
1868. 

Notice to produce papers ... ... 

Mar let. 18GS. 

Served War. 

2nd, 18GS, on 
d e f e II dant’s 
pleader, by E. 
F. of 

Record of a iudzment of the Court of Queen's 

Trinity trim, 



lllth \ let. 


Letters Patent of King Charles II in th« Rolls 
Chspel ... ... . 

Jan. Ist, ICSO 



Wbat documents it should contain — From this form it is e/ident 
that notice should be given of <?// documents intended to be u'cd in evidence 
whether in possession or otherwise, and even (hough the opposite party stated 

37 
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he would not admit them even though it might be doubtful whether the docu 
ment, for instance, a copy of a deposition or countcr-piri, might be legally 
admissible otherwise, “ no costs of proving such document shall be allowed.” 

Effect of admission — The admission “saving all just exceptions to the 
admissibility of such document in evidence” does not enable a parly to use copies 
as evidence without laying a foundation for the secondary evidence by givjng 
notice to the opposite party, &c.* oi prevent the party admitting from objecting 
on the ground that the document has not been sufficiently stamped ;* but an 
admission of a document made by A as agent is an admission of his authority.® 
Expense of proving such documents.— If the party serving notice 
fails to prove the documents, the party refusing to admit will not be made liable 
for the costs of the unsuccessful attempt.® 

Co-defendenti — .admissions of documents between co-defendants, to which 
the plaintiff is not a party, cannot be read as evidence against him.^ 


4. Any party may, by notice in writing, at any time 
, . not later than nine days before the day 

Jsotico to admit facts i i» .» » • it it. 

tlxed lor the hearing, call on any other 
party to admit, for the purposes of the suit only, any 
specific fact or facts mentioned in sueli notice. And in case 
of refusal or nejilect to admit the same within six daj'S 
after service of such notice, or within such further time as 
may be allowed by the Court, the costs of proving such fact 
or facts shall be paid by the party so neglecting or refusing, 
whatever the result of the suit may be, unless the Court 
otherwise directs ; Provided that any admission made in 
pursuance of such notice is to be deemed to be made only 
for the purposes of the particular suit, and not ns an admis- 
sion to be used against the party on any other occasion or 
in favour of any person other than the party giving the 
notice : Provided aUo that the Court may at any time allow 
.any party to amend or withdraw any admission so made on 
.such terms as may bo just. 

6 A notice to admit facts shall bo in form No. 10 in 
_ , , • Appendix C, and admissions of facts shall 

orm c m mi'sions. be ill Form No. 11 in Appendix C, with 
such variations as circumstances may require. 

R. S O J 2 , rr 4 and 5 . See Rules of the Calcutta High Court 
Wherever possible a notice to admit facts should take the place of inlcrroga- 


‘ r.uttir 1 . Chij'iiinr, 8 M. & W., 3SS ; h|»cnccr r. Uaroiigh, 9 JI. A W., 4153. 

* Cromwell, I« IL, 3 A. & J!., 31G } Deo r. Smith, 8 Ad. A IH., 235 

* Shaqi r. I Jinji. 1 1 Ad, & IlL, 805. 

* Viinu r Whittiii^lon, 2 Do«L. IC. S , 7.57. 

‘ WiIVpk r. Ui>i>V»Hs, \ C. n., 737. 

* SUftTj t. imVe, 7 C. Jk 1*., 401 ; IVie r riler«, 1 C. 4 K., 279. Freeman r, 

It'-«her> G II, ft L., 517. 

Mlohl. r. Tuke. 25C 1).6I7. 

* CUtVe e Ctiil-, (l^yij W. N , 13n 
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The notice may be served ttiih the plaint .and if the defendant refuses to 
answer it, he does so at his peril as to costs * 

6. Any party innj' at any stage of a suit, where admis* 

Judgment on admia- sioiis of fact liavG been made, either on 

the pleadings, or otherwise, apply to the 
Court for sucli judgment or order as upon such admissions 
he may be entitled to without waiting for the determination 
of any other question between the parties : and the Court 
may upon such application make such order, or give such 
judgment, as the Court ma}’ think just. 

S O js, r. 0 This rule applies to H. C. and I’fov. S.C.C. 

The object of this rule i$ to enable the plaintiff or the defendant to get rid 
of so much of the action as to which there is no controversy ^ 

It IS permissive only and the plaintilT is not debarred from relying on admis- 
sions m ihe pleadings at the trial because he does not choose to avail himself of 
this rule ® 

A verbal admtsavon is sufficient if clearly proved * 

Inf.ints —The Courts in England do not pass orders under this rule against 
minors • 

*' ' • ' '' • •»>. -j - • be clear and une- 

• iTs case must be 
claims, a mere 
less the claim is 

good in law < 

The power of the Court is discretionary and the rule was not meant to apply 
to cases in which any senous question of law is to be argued.^ 

Admissions may be withdrawn where the Court is satisfied 
that they were made in error.® 

7. An affidavit of tho pleader or his clerk, of the due 

. signature of any admissions made in 

Aficlavit of signature, ° . -i 

pursuance of any notice to admit docu- 
ments or facts, shall be sufficient evidence of such admis- 
sions, if evidence thereof is required. 

8. Notice to produce documents shall be in Florin No. 

Notice to produce 12 ill AppendLx C, with such variations 

docunieiita. circumstunces may require. An affi- 

* Crawford V. Chorley, (1S33) W. N., 193 ; See Ann. Prac. 1003, L 42S. 

* Per Jeasel M. R., Thorp v. llonlcUworth, 3 C. D., p. 610 

’ Tildesley V. Harper, 7 C. D., 403. 

* /lire Beer), (1804] 1 Ch. 499; and aa to admissions on corrcspoodeaco see 

Tildesley v. Harper, 7 C. 14,403- As to the nature and extent of ad- 
missions on which the court snll act, Symonds r Jenkins, (1875) 21 W.R., 512. 

* Byrol c. Syrnl, 5 L. R., Ir. Ch, D., 13I ; Ann Prac. note to O 32, r. C. 

* Chilton f. Corpn of Ixindon. 7 G- 1> , 735 ; Laudergan r. Feast, 34 W. R., 69l ; 

aud other cases cited in Aon- Prac. note to O 32 r 6. 

’ Gilbert r Smith. 2C. D.,p 689, per. ^lellisb L. J See Re, Wright. (18951 
2 Ch. at p 750. * ‘ ' 

* Hollis V. Barton, (1S92> 3 Clu 226 
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he would not admit them 5I even though it might be doubtful whether the docu 
ment, for instance, a copy of a deposition or counter-pan, might be legally 
admissible otherwise, “ no costs of proving such document shall be allowed.” 

Effect of admissioa — The admission “saving all just exceptions to the 
admissibility of such document in evidence” does not enable a party to use copies 
as evidence without laying a foundation for the secondary evidence by giving 
notice to the opposite party, &c.® or prevent the party admitting from objecting 
on the ground that the document has not been sufficiently stamped ;* but an 
admission of a document made by A as agent is an admission of his authority.® 
Expense of proving auch documents— If the patty serving notice 
falls to prove the documents, the party refusing to admit will not be made liable 
for the costs of the unsuccessful attempt.® 

Co-defendcnts — Admissions of documents between co-defendants, to which 
the plaintiff is not a party, cannot be re-id as evidence against lum,^ 


4 . Any party may, by notice in writinpf. at any time 

* not later than nine days before the day 
tixea tor the hearing, call on any other 
party to admit, for the purposes of the suit only, any 
specific fact or facts mentioned in such notice. And in case 
of refusal or ne^'lect to admit the same within six days 
after service of such notice, or within such further time as 
may be allowed by the Court, the costs of proving such fact 
or facts shall be paid by the party so neglecting or refusing, 
whatever the result of the suit may be, unless the Court 
otherwise directs : Provided that any admission made in 
pursuance of such notice is to be deemed to be made only 
for the purposes of the particular suit, and not ns an admis- 
sion to be used against the party on any other occasion or 
in favour of any person other tlian the party giving the 
notice : Provided also that the Court may at any time allow 
any party to amend or withdraw any admission so made on 
such terms as may be just. 

5 . A notice to admit facts shall be in form No. 10 in 

_ I ^ ■ Appendix C, and admissions of facts shall 

rorm 01 aiimissions, 1 * • -n iT . * 1. /-i -ii 

be in Form No, 11 in Appendix C, with 
such variations as circumstances may require. 

R. S O 33, rr 4 and 5. See Rules of the Calcutta High Court 
Wherever possible a notice to admit facts should take the place of interroga- 
lives.® 


‘ P.utter \ . Chapman, 8 M. ft tV., 3S8 ; fejiencer v Uaroiigli, 0 M. ft W., 423. 

• Cromw cll, L. It , 3 A. ft K , 310 5 Deo r. Smith, 8 Ad ft El., 255. 

• Shar^i V. Lamp, ll Ad. ft EL, 805. 

‘ Vano V. Whittinglon, 2 DowL, K. 8 , 757. 

• Wilkes i'. Hopkins, 1 C. D., 737. 

• Stra-ey v Llike. 7 C. ft P., 40| ; !),« r rders, 1 C ft K , 27U. Fni.m»n r. 

Uosher, 6 n. ft L., 517. 

' Dmldi V. Tuke. 25 C. D . C17. 

• CUrke v. Clitk.>, (ISOO) W. N., 130. 
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ORDER XIII 

Production, Impounding and Return of Documents. 

1. (l) The parties or thoir pleaders shall produce, at 

D 3 catiieiitar\ evi hearing of the suit, all the docu- 

dence to baproJace<i ftt mentary cvidence of cverj’ description in 
fir«t iiearing. their possGssion or power, on which they 

intend to rel}', and which lias not already been filed in Court, 
and all documents which the Court has ordered to be 
produced. 

(2) The Court shall receive the documents so produced : 
provided that they are accompanied by an accurate list 
thereof prepared in such form as the High Court directs. 

Act NIV of i88j, sect. 138 

Th>s rule applies to H C and Prov S. C. C. 

Scops of seotion — Ry O VII, r 14 if plaintiR* sues or relies on a document 
he must either produce it with his plaint, or enter it in the list attached to it. Ry 
OVII, r t8 any document tvhich b.as not been produced or entered, cinnot be 
received m evidence without leave of the Court :* and by this rule the parties must 
brini; with them and have in readiness at the Arst hearin? all the documentary 
evidence within their power and on which they rely and file it } if not called on, 
they .are not bound to file it then.* But if, during the course of a trial, some- 
thing new were brought to light, and any adduion.al issues were framed, the 
parties would not be entitled to shut out good and v.iluable evidence of whose 
genuineness there could be no doubt, merely because the other parties hid, 
without good .and assignable cause, abstained from bringing it before the Court 
on the first hearing’ So, .a Court may receive in evidence a document not filed 
with the plaint on being satisfied of its genuineness, even though unstamped.* 
This rule is enacted to prevent fraud by the late production of suspicious docu- 
ments ; but not tn shut out formal evidence beyond suspicion, such as certified 
copies of public dociiTnents like records of Government.* 

Appeal —The mere admiss'ion of further evidence after the first hearing is 
not a good ground for .nppe.al ,* nor can .in appellate Court reject evidence ad- 
mitted by the first Court simply on that ground * 

2 No documentary evidence in the possession or 
EfTeot of iioii-produc- powor of any party which should have 
tion of documents. been bufc has not been produced in ac- 

' Promsoik Chundcr «, Rsjki'sto Mitter, 1 Hyilo , 14fi;Roshun Jeli.m r. Iniyut 
Hosoeiii, jrarsli , l27. 

> Mahliub Ilossein v I’Atasii, (186S) 1 B. L R > 120. 

• Ikram floMein i-. Tiftni Loshnn, (1873)23 W. R.,2t> 

‘ Attfiolhh Mundlor. SAkecnmldcen lurapdar, W. R , ISGt, p 271. 

• Rftnchliod f Sreretnry of SUte, (lS!N)22Bom., 173. .Seer 2, in/ra. 

• Tota fUm p. Rickmnnec, (1800) 12 W. R , (P. C.), 32. 

’ MmaUshi r. Vein, (1883) 8 Mvl , 37.3; and see Bhoom Xarain r Kurmoon, 
(18(31) I W. R , 198. SCO also not® umler 0. VII, r. 18, mpra. 
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cordaiice with the requirements of rule 1 shall be received 
at any subsequent stage of the proceedings unless good cause 
is shown to the satisfaction of the Court for the non-produc- 
tion thereof ; and the Court receiving any such evidence 
shall record the reasons for so doing. 

Act XIV of 1882, sect. 139. 

This rale applies to H. C. and Prov. S C C. 

The parties are not entitled to adduce fresh documentary evidence after the 
issues in the case have been settled, if it has been in their power or possession, 
but they n ■ * " " ounds upon which it was not 

lendeied . Judge to admit or reject the 

applicatioi 1 he acts should be stated on 

the record s received.^ In dealing with 

applications under this rule, it should be borne in min'd that the mam object of it 
is to prevent the fabrication of evidence during the tn.il to meet those unexpected 
questions which sometimes arise, that it is limited to documents within the power 
or possession of the parties, and that it never was intended to allow, without 
leave, the production of any more documentary evidence than had been already 
filed at the first hearing ^ Dot the Court should call upon the parties to produce, 
or else the terms of this order will not be enforced Where a party who 

had rot been called on by the Court, tendered documentary evidence the da> 
after the issues had been framed, and there was nothing in the statement drawn 
up when fixmg the issues shewing that any documents had been called for, it was 
held the evidence should have been received ® 

3. The Court may at any stage of the suit reject any 
Rejection of meie- document which it considers irrelevant or 
vant or inadmissible otherwise inadmissible, recording the 
documents. grounds of such rejection. 

Act XIV of 1882, s 140 This rule applies to H. C. and Prov. S C C. 

• Boject — The Judge, having called on the parlies to produce their docu- 
mentary evidence, must receive every document tendered by the parties ; and, 
having inspected them, return such as he considers evidently irrelevant or inad- 
missible,* or, if for want of time he is unable to inspect or consider them, he 
may allow them to be filed, and inspect and reject them afterwards * The docu- 
ments retained by the Court cannot be used in evidence or put on the record 
unti'f properfy proved or sdniicced 

If, when evidence is taken before a Commissioner a document is tendered 
and objected to on any ground, the opposite party is not precluded from 
objecting to the document at the trial on any other ground • 

Where sanction is nBoesesry.— Where anj thing must be done to obtain 
a document, it must be done by the party requiring it. Thus, the party, and not 

* WalBon K Co. r. Kunhjp, (IS68) 9 W. B.. ‘»4. 

* (!our Iluree v. Prnn Ilurcp, (1874)21 W. It , 42. 

* linhbuh Tf<M«oin r Patn^u. (IS63) I B L. B , 127. 

* ItoNimn .tchftn u. tnajiit lldssein, Marsh., 127. 

* Sorxlnlihtnv r Itaj Jlohnii, (18<i9) II W, R, 3JO Dociinicnta irrelevant nr in- 

aOmioihle ousht not totw placeilon the'recortl, IcrnrChuniler r. Husseck Lall, 
(IHCO) 1 1 W. It , 570 As to the duty of a Court in ndmilttnc or rejeelmg 
doeumeuts, fee Tnmeirooddy p Ituaanit. (1874)21 W. B., 70. 

* Balli p. C.au Kini. (1981) 0 C^l... PT9 
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the Court, must obtain the sanction of Goaernment to :m officer in the Telegraph 
Department producing a copy of a message that passed through hts office.' 

Appeal.— No .appeal lies from an order rejecting documents, nor can it be 
interfered nith under the Charter Act.* but i( may be impugned on appeal from 
the final decree 

Forms.— See Calcutta H C Circular No. 7, dated and June, 1890, printed 
General Rules fci'il > Vol I, pp 6983. Punjab Chief Court— Judicial Circulars, 
No iS, p 22 , Judicial Commissioner of Centr.ii Provinces, No 14 of 1881 ; 
nmish Burmah Gazette, Nov 1S87, Part III, p 149. 

Question of admisstbihty when to be decided.— Questions as to the 
admissibility of evidence shoull be decided as they arise, and should not be 
rcsen ed until judgment in the case is given * 

4. (1) Subject to the provisions of the next following 

c. , . j sub-riilo, there shall be endorsed on everv 

tndor^ementH on do<.« , * i-ii 1 t*?*" 

nients admitted in cvi documeot whicli has been admitted m 
evidence in the suit the following parti- 
culars, namel}’ : — 

(a) the number and title of the suit, 

(0) the name of the person producing the document, 
(c) the date on which it was produced, and 
(rf) a sUtemeiit of its having been so admitted ; 

and the endorsement shall be signed or initialled 
by the Judge. 

(2) Where a document so admitted is an entry in a 
book, account or record, and a copy thereof has been sub- 
stituted for the original under the next following rule, the 
particulars aforesaid shall be endorsed on the copy and the 
endorsement tiioreon shall be signed or initialled by the 
Judge. 

Act XIV of 1882, s 141. This rule .vpplies to H C. find Prov. S C C. 

So much of this rule as rehites to the signing by the Judge of endorsements 
on documents docs not apply to the Chief Court of Lower Burmah— Government 
of India Notification, No 1637, dated, 12th September, 1903 

A copy thereof, — This refers to O. VII, r. 17 

*' ‘ . with document.iry evidence, the 

■ and value ofevidenre rest should 

' ■ • jr instance, accept secondary evi- 

• inal has not been produced ,® nor 

documents as proved, because they have not been denied by the opposite ptrtv.® 

’ Lckhrftj r Pdlee lUm, (1870) 2 All H. C , 210. 

* Erakiiie, pelitioiifr, (1872) IS 'V. R , 511. 

* Jadii Uai V. IHiuliolnriui, ( 1800 ) 17 Calc,, l73; Uimjiliun v. Oghoreuatli, (189S) 

25 Calc., 401 ; 2 Calc. W. K . 188 

♦ Rami Lakshmi v Sivanatba IVrumil, (IS72) 14 Mo., I A , 570, p. 588 5 17 

W. R , 55) 

• id. ; Rim Oopal f. Cordon btuirt, (18^ |4 Moo I. A , 433. p. 461 ; Abbas 

Ah r Yadeim Raniy. (1841) J Moo 1 A., 156 

• Kirteelwah r Rimdhtin, (1443) B. L R, F I)., 038; Rcazooiiissa r B'Wkoo 

Chottdliram. (18G9) 12 W. R , 267. 
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5. (1) Save in so far as is otbertvise provided by the 

Bankers’ Books Evidence Act, 1891, 
where a docament admitted in evidence 
eninea in book?, ac- ju the suit is an entry in a letter-book or 
cownta and tecor a. ^ shop-book Or other account in current 
use, the party on whose behalf the book or account is pro- 
duced may furnish a copy of the entry. 

(2) where such a document is an entry in a public 
record produced from a public office or by a public officer, or 
an entry in a book or account belonging to a person other 
than a party on whose behalf the book or account is pro- 
duced, the Court may require a copy of the entry to be fur- 
nished — 


(a) where the record, book or account is produced on 
behalf of a party, then by that party, or 
{b) where the record, book or account is produced in 
obedience to an order of the Court acting of its 
own motion, then by either or any party. 

(3) \\^hore a copy of an entry is furnished under the 
foregoing provisions of this rule, the Court shall, after caus- 
ing the copy to be examined, compared and certified in man- 
ner mentioned in rule 17 of Order VII, mark the entry and 
cause the book, account or record in'which it occurs to be 
returned to the person producing it. 

Act XIV of 1882 , s. 141 A. This rule applies to H. C. Prov. S. C. C. 

Unstamped documents — Unstamped documents, or secondary evidence 
o( the stamp and penalty,' 
3ourt, it should not be rejected 
■ orm a good ground for special 

' , . • fs... subsequently to the institu- 

tion of a suit IS provided it be properly stamped when produced at the first 
VitaiiTis tif sn'A and viVitn Cwnt « \o receuetXm eVidetice' 

When a Court has occasion to admit a previously unstamped document in evi- 
j._.. . -r .... ■ I is necessary that the 

• ' ■ a Court of first instance 

on payment of pres- 

■ ■ ■ ' ition the admission cx- 


Unregistered documents. — An unregistered document is admissible for 
the purpose of obtaining specific performance and secondary evidence of it is 

' Uftrau ChUHiler r Un«*ick Clmniler, (1873) 20 W. U. , 63 

• Atmsrnm e. Amir Chsiid, (18C3J 3 Bom. H. G, A. C., 92, 

• Knllti r. Hilki, (1800) 18 AIL, 295 

• Ikmi.. 49.3s P.inelmnitmlf. Tarnnioni. 

M.^L and (1592) 15 
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admissible, if It remained unregistered without any fault of the plamtiffi Also 
for a collateral purpose ^ to prose admission of liability of the executant to 
pres'eni a claim from being barred by limitation,® or to prove m the case of a 
mortgage, the simple debt Of a persona! obligation,® or to prove, m the case of 
a sale, a receipt or acknowledgment of money paid * A document merely 
giving a right to obtain another document, the registration of which is compul- 
sory,* or a subsequent written agreement to abate rent,* or a document limi- 
ting or extinguishing the chance of acquiring a right to light and air.® ora 
receipt purporting to extinguish part of a mortgage,® ora receipt setting forth 
a settlement of a mortgage account,® is admissible in evidence without registra- 
tion. 

Altered documents. — If a docmient appears to have been altered, the 
onus of proving Its genuineness lies on the party claiming under it. If he can 
shew the nature of the document m its original state and account for the altera- 
tion, It IS admissible Thus, where .a deed was tampered with, while in the 
custody of the record-keeper, their lordships on the Piivy Council admitted it, 

-- “ ». - j.j •« > • • esents 

1 and 
)f his 
Diit 

this wholesome role admits of exception if there be, independently of the instrument 
a corroborative proof strong enough to rebut the presumption which arises against 
an apparent and presumable falsifier of evidence And such corroborative proof 
will be greatly strengthened, if there be reason to suppose that the opposite party 
has withheld evidence which would prove the otigmal condition and iiiiporl of 
the suspected document. Moreover, the peculiarity of the present case is that 
one of tne issues to be determined is, what was the condition of the document 
when first produced by those who claim under it. The appellants may fairly 
contend that the rule above stated is not applicable to them, until the question 
has been decided against them 

A material alteration in a document is, if fraudulently made sufficient to 
render it void A party who has the custody of an instrument made for his 
benefit is bound to preserve it tn its original condition, and any matetial altera- 
tion of It will vitiate the instrument** But the alteration must be such as to 
cause the instrument on the face of it to operate differently from the original 


» Nagappav. Devu, (1891) |4 Mad., 65; Bengal Banking Cor. w. Mackertich, 
(18S4) 10 Calc , 315 ; Bnrjorji t*. Mimcherji, (1881) 6 Bom., 14S. 

’ llugniram r. Gurmukh, (1899) 20 Calc , 334 

* Vaniv. Bam, (1890 20 Bom ,333; Comaji t>. Subbarayapp.i, (1892) 15 Mad , 

253 ; Bulto Kristo v. Khctlra Chandra, (1870) 6 B.; L. R, App , 69; 
Ulfatunnissa v. Hnaain Khan, C1883) 9 Calc , 520 

* Slub Prasad v Anna Puma, (1869) 3 B. L R , 451 ; 12 W. R , 435. 

* Pertap Chunder V. Uoliendra Nath, (IS90) 17 Calc , 291; Hormas]i o. Keshav, 

(1894) 18 Bom, j3}Shridhar Bdllal v Chmtam.ni, (1894) 18 Bom., 396; 
Chum Lai i Bomanji, (1883) 7 Bom., 310 
« S.vtyesli Chunder v Dhunpnt Bingh, (1897) 24 Calc., 20; Obai Goundan r. 

- Ranidlinga, (1899) 22 Mad., 217. 

® Sultan Nawaz r Rustomji, (1896) 20 Bom , 704. 

* Srirnm v. Kcsrim.il, (1896) IS AIL, 333; Upp.ilakandi r. Kuimaiii Miihal 

(1896) 19 Mad , 288. 

* Lakshman v. Damodar, (1900) 24 Bom., C09 


Khooli Coiiwnr V Moodnarnm, (1861) 9 Mno. I A, 1, p. 17. Seo also Garrard 
V. Lcwii, 10 Q B. D , 30, Suflell v. Bank of England, 7 Q B. D 270- 
0 Q B. D., 555 ; Leeda Bank r. Walker, 11 Q B. I) , 84 ; and see MohesU 
Chunder e Kanimi Kuntari, (1886) 12 Calc., 313 ; Venkate‘li r. Baba Subraya 
(1891) 15 Bom., 44 ; Govinclasami r. Kuppuaami, (1SS9) 12 Mad. 239 • 

Ramayyar V. Shsntnngani, (1892) 13 Mad , 70, and the cases cited. ' ’ 


* • Gogun Cliander v. Dhurouidhor, (ISSl) 7 Calc. , 616. 




58G 


THK CODfc Ot CIVIL PROCEDlIRl!:. 


tSciIED. i. 


instrument ^ When any interest in the property comprised in a mortgage deed 
at once vested m the plaintiff, and could not li.ive been divested by a subsequent 
material aUeration, the suit should be decreed on the ground that any reference 
in the plaint to the deed is not essential, and that it is not necessarily based on 
the altered instrument.® 

Copies —An attested copy of a petition is admissible in evidence when the 
original IS with the record of a different case and application had been made to 


requires no stamp ^ 

Stamp. — A copy cf a document filed with the plaint does not require to be 
stamped.® Copies of the origmd entries in an account book not in the hand- 
writing of the debtor are not chargeable with any Court-fees.^ 

6 . Where a document relied on as evidence by either 

, party is considered by the Court to be 

Endorsementa on do- r J . . J \ n t 

cumcnts rejected as in- inadinissibie m evidence, tlxere shall ue 
atimissihicrn evidence, endorsed thercoii the particulars mention- 
ed in clauses (a), (6) and (c) of rule 4, sub-rule [ 1 ), together 
with a statement of its having been rejected, and the en- 
dorsement shall be signed or initialled by the Judge. 

Act XIV of i832, s 143 This rule applies to H. C. and Ptov. S. C. C. 

So much of it as relates to the signing of document does not apply to the 
Chief Court of Lower Durmah— Government of India Notification, No. l637» of 
13th Sept- 1903 

In an appealable case, the Court ought not to reject evidence essential to the 
case of either party, if It can possibly admit It At .any rate, when the Court has 
doubt upon the matter and its decision Is open to appeal, it is belter to admit 
than to exclude doubtful documents ® 

7 . (1.) Every document which has been admitted in 
Rccotd.ng of admit- Gvidcnce, or a copy thereof where a copy 

led and return of rejec- has been substituted for the original under 
ted documents shall form part of the record of 

the suit. 

(2) Documents not admitted in evidence shall not form 
part of the record and shall be returned to the persons 
re.spectively producing them. 

• Oodey Clmiid t. Qhaskar. (ISSi) f? nam , 371; Aimndji r. Nuri'id Spinning 

Co, (tSTG) I Bom, 320, See also Chn->tac.h.irlu v. Karil>n«»jJfi, {1836) t) 
Mad , ana (V. ll )•. SltuTam Ilsvaji, {18*^3) 7 Dom , 418 

» hiibniliiinnu Ayjan e. Kn*biw. (1900) 21 Mad , 137. 

» O'lpenilra Moliun v. Poomo Chunder, (1S7-3) 19 \V. U , 8”. 

• Tavuliunnisia e, Kuwar Sham Kisliore, (1S71) 7 II L R , 02l ; 15 W. P^, 2-28. 

• Kattur e. rakirin, (l9t>2| 2C Hum ,522. 

• KtitSnajl p lliilalia, (JSOI) 15 Bold , CS7, 

• llaticluin.l r Jivna SuWiarn, <1887) 11 Hum , 520 

• Kalikidioie r Blm.an Chundcr, (1890) ISCalc.. 201, p. 207 -, 1.. R., 17 I- A.. 
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Act XIV of i88j, s 1^2 A This rule applies to H. C. and I‘rov S C. C. 

Documents which ha\e not been proved l>ui simply filed, as often happens in 
the mofussil, should not be put up with the record 1 ne Jud^’e should pas> iheiii 
over as unproved, and it is also the duty of the pleader tor ilic opposite party to 
insist that they should not remain on the record at all’ Wlieie, in the course 
of argument on appeal, certain letters were tendered in e» idence, which had 
not been marked or noted in the judgment, it was held they were not admissible, 
as no documents, thougli admitted in the answer to the notice to admit, were 
evidence, unless put in at the trial and formally marked by tlie Registrar® 
Where a document tendered m evidence in the Court of first instance was rejected 
as inadmissible, but was nevertheless allowed to remain on the record ; held, 
that the mere fact of the document remaining on the record did not make it 
evidence in the appellate Court, but it mu>t be tendered as evidence in the 
appellate Court and accepted thrreb> ^ 

8. Notwithstanding anything contained in rule 5 or 
Court mvy order an rulo 7 of this Order 01 ’ in I’lile 17 of Order 
document to he inipouii VII, the Coiii't may, if it sces sufficient 
cause, direct any document or book pro- 
duced before it in any suit to be impounded and kept in the 
custody of an officer of the Court, for such period and 
subject to such conditions as the Court thinks fit. 

9 (1) Auy person, whetlier a party to the suit or not, 

Return of odnntted desirous of receiving back any document 
documents. produced by him In the suit tind placed 

on the record shall, unless the document is impounded under 
rule 8, be entitled to receive back the same, — 

(а) where tlie suit is one in wliich an appeal is not 
allowed, when tlie suit has been disposed of, and 

(б) where the suit is one in which an appeal is allowed, 
when the Court is satisfied tliat tlic time for preferring an 
appeal has elapsed and that no appeal has been pieierred or, 
if an appeal lias been preferred, when the appeal has been 
disposed of ; 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person apply- 
ing therefor delivers to the proper officer a certified cojjy to 
be substituted for the original and undertakes to produce 
the original if required to do so : 

Provided also that no document shall be returned 
which, by force of the decree, has become wholly void or 
useless. 


(2) On the return of a document admitted in evidence 
a receipt shall be given by the person receiving it. 

‘ KallitU PurshacI ti. R^m lUn, (ISSU) 5 Cute,, 317. 

* Wat*OQ p. Rodwill, 11 C. D., 153. 

' Hnr Oobiinl r. Noin Baliti, (ISOJ) 14 All., 35C. 
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Act XIV of 1882, sects 140 and 144. These rule apply to H. C. and 
Prov. S. C C. 


10. ( 1 ) The Court may of its own motion, and may 

in its discretion upon the application of 
paper^from itV' own ally of the parties to a suit, send for, 
records or from other either from its own records or from any 
other Court, the record of any other suit 
or proceeding, and inspect the same. 


(2) Every application made under this rule shall 
(unless the Court otherwise directs) be supported by an 
affidavit showing how the record is material to the suit in 
which the application is made, and that the applicant cannot 
without unreasonable delay or expense obtain a duly 
authenticated copy of tlie record or of such portion thereof 
as the applicant requires, or that the production of the 
original is necessary for the purposes of justice. 


(3) Nothing contained in this rule shall bo deemed 
to enable the Court to use in evidence any document which 
under the la^Y oi evidence would be inadmissible in the suit. 


Act XIV of J883, s. 137. This rule applies to H. C. and Prov, S. C. C 
This rule applies to appellate Courts.^ 


In its discretion. — ^The Court is not now bound to send for a record.* 
In e'cercising the discretion allowed him, a Judge should first determine whe- 
ther the document required is the record of n suitor proceeding in another Court : 
he cannot send for ofTicial papers to a public office as he could under the old 

t.i.. s --.I f - • ■ • tion of such docu- 

■ * d see wbciher the 

• • • of obtaining the 

■ ■ • • • ipplication merely 

• the termination 

ot the trial.* 


A Judge may send for and inspect any document filed with any record in 
his own Court.* 

Qii(rre.~-\s the Court of Wards a Court under this section.^ 

Form of order.— A Judge should pass a distinct order on the application ;* 
for if the documents are imporunt and there is nothing on the record to 


' .luggernntli r Stahome*!, (1S7I) 15 W, ll , 173. 

* lIiH-rntnun Iloj r Tahofjur, (1867) 7 W. It., 109; Cnraah v, Oooroo Clntrn, 

W. U., 13*, but GolaH Cnonxary, «n rt, (1879) 1 B. 1. R., SO. 

* Jiiggcrnath r Mahomed, (1871) 15 W. It , 173. 

* S0I.W .Tha r Shoshienath, (1871) 15 W. Pw, 150 

* Kndina Clinm I" Protili Clniiwlcr, (1881) 7 Oilc., .'iCO. 

* ItuiiMarre lyiU r. Knto Ilohiry, (I8CI) 1 lY. It., C.l. 

* Ro1.1<.e Jhi» r. Shnihoenath, (1871) I6 W. R., ISO. 

* r.omun KUhvn r. Kadir, (IfiM) 0 W. R., 78. 
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show that the application has been refused or the documents have been sent for 
and considered, the case may be remanded ' 

— But where A petitioned the Court to send for certain documents 


Admissibility — The Judge sending for the record cannot use in evidence 
documents inadmissible under the Evidence Act,® nor need he send for the 
whole record, but only such papers as are contained in the application ;* and 
in all cases the party for whoie benefit the documents have been used should be 
required to file copies on the record.® 

11. The provisions herein contained as to documents 
Provisions aitodocu- shall, SO far AS may be, apply to all other 
ruToljccts.'* ’ material objects producible as evidence. 

Act Xr\' of 1882, s I4S This rule applies to H. C and Prov. S. C. C. 


‘ Ram RuD]un v. Gopee Bullub, (1872) 18 W. R , 127. 

* Cliundi Charn v. Durga Churn, (1892) IS C L. R , 81. 5 0 Calc , 2C0. Bat see 

Monmohinec v Sreeclaliina, 14 W. R., 302. 

* Narappa V. Gapaya, (ism) 2 Bom. H C., 341. 

* Janokee ti. Shah Ilalieebnl, W. R„ 1804, p. 272. 

* Xarappa v. Gapaya, (1801) 2 Bom. U. C., 311. 
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ORDER XIV. 

Settlement of Issues and Determination of Suit on Issues 
of Law or on Issues agreed upon. 

1. (1) Issues arise when a material proposition of fact 

rr™mgof..»e.. Or law is nffirnied by the one party and 
denied by the other. 

(2) Material propositions are those propositions of law 
or fact which a plaintiff must allege in order to show a right 
to sue or a defendant must allege in order to constitute his 
defence. 

(3) Each material proposition affirmed by one party 
and denied by the other shall form the subject of a distinct 
issue. 

(4) Issues are of two kinds : (a) issues of fact, (5) issues 
of law. 

(5) At tlie first liearing of the suit the Court shall, 
after reading the plaint and the writen statements, if any, 
and after sucli examination of the parties as may appear 
necessary, ascertain upon what material propositions of fact 
or of law the pirtiesaro at variance, and shall thereupon 
proceed to frame and record the issues on which the right 
decision of the case appears to depend. 

(G) Nothing in this rule requires the Court to frame 
and record issues >Yherc the defendant at the first hearing 
of the suit inalies no defence. 

2 Where issues both of law and of fact arise in the 
iMHi'o of i.iw nn.i of siuno suit, and tlie Court is of opinion 
that the case or any part thereof may be 
disposed of on the issues of law onlj', it shall try those issues 
first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues of law 
have been detonniiicd. 

Act XIV of 1882 , s 146 . These rules apply to H. C 

The I 1 W e< nn po'^er to summon the opposite pirty to rIvc evidence on 
the settlement of issues but the Court may examine Ins pleader • 

* Anund Cliutuler Binerje* r. Woomexh Charulcr Roy, 1 fijdo, H7. 

* Oungiv Ksrain r. Tiluckrr»m, {IS37) L. R , l.'i I. A., llO, p. 121 ; 15 Calc., 511. 
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An order mide by a Judge on the original side at settlement of issues fixing 
a date for final disposal is nut .in order under Order XVll r 

There is nothing ir. the Code of Civil Procedure which imposes upon the 
Judge the duty of allowing an issue to be raised on a point of law which he 
coo'tders to be perfectly cle.ir - 

Materials from which 3 The Court iiiay fmuie the issues from 
framed or any of the following materials : — 

(а) allegations made on oath by the parties, or by 

anj’ persons present on tlieir behalf, or made by 
the pleaders of such parties ; 

(б) allegations made in the pleadings or in answers 

to interrogatories delivered in the suit ; 

(r) the contents of documents produced by either 
party. 

Act .XIV of 1883, s 147 This rule applies to H. C. 

Materials for framing issues — Tins rule “ mentions the various 
materials m addition to the plaint on winch the issues may be framed. The 
obvious intention is to provide against fnlure of justice upon technical rules of 
pleadings, and with that intention, the Legislature makes it incumbent on the 
Court to frame issues on which the riglii decision of the case depends, and adds 
to the plaint other materuils on which these issues may be framed ”* 

On what flxed —The Courts are not bound ngidly to adhere to the allega- 
tions set forth in the plaint and written statements/ but may frame the issues 
from the allegations made by the parties orally or otherwise,* or from the state- 
ments of their pleaders,* or from the answers to the questions put by the Court 
to elicit the maienal f.icts,* alchou^h the plaint may be very informal,® or by 
Itself disclose no cause of action,* or the real facts may differ from the state- 
ments contained m the pLaint or written statements, or have not appeared in 
them,*® or the pleadings may bedefective,*^ and rnake them mnre general th.an 
the answers of the pleader on specific points,** provided ihe state of facts and 

‘ n -V R — , (1891) 14 Mad , 83 

* Imperiil DaiiUing nml Trading Co n Pranjiviu IHa, (I8CI) 2 Bom H 0,272; 

2ijd Ed , 2'S. 

* Gijana Sinibinclha r Kandasvmi, (1837) 10 Mad , 373, (p 502) 

‘ Apaya v. R'lnia, {1879) 3 Bom , 210. 

* Rohm Sin^h v Surat Singh, (loSl) L R 13 I. A , pp 60-7. 

* Mnlioined Mahmoud u S*far Alt, (IS3>) 11 Calc, 407; Cunga Xarain v. 

Tiluekraiii, (1833) 15 Cdc.. .133, L R.. 15 I A , 1 19 , seo also Makintosh r. 
Temple, 2 Ind .Jur., N. S , 333; Kowaullya Dosice r Ram Jiigguniat!i, (1867) 
8 W K.. 1G2. 

r ^lodhe V. Dongre, (1881) SBom , at p. 614. 

* Perlnbnaram r Trilokiuath, (|8S5) ll Calc , 18G, p 1D3. 

* Man Gobinl Sircar r. Umbika Monee. flS71J 16 W. R ,2lS ; Abdoollah v. Shaha 

Mujeesoaddeen, (1871) 15 W, R , 236 ; 

'o Sooiider Nariiii v. Nnmdir, (1874) 21 W. R , 407 ; Kabeeroodden v Nyan Cibee, 
(1867) 8 \V R , 314 

*' C*iitnmmal Aiyar t’ Vijayv Ragunads, (1874)8 Mad. II. C., 114 

'» Ra Uia Pra^il i>. Lil Sdiab, (ISH) n All , .H p. 64 ; tvamhii Debi r Asutosh 
<1S«7) L. n, 15 1. A, p 163; and eee Ganga I'ershad r Maharaol, (1834) 
L R., 12 1. A., 47. p 60, ' ' 
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ORDER XIV. 

Settlement of Issues and Determination of Suit on Issues 
of Law or on Issues agreed upon. 

1. (1) Issues arise when a material proposition of fact 

Fram,ns of or law is affirmed by the one party and 
denjed by the other. 

(2) Material propositions are those propositions of law 
or fact wliioh a plaintiff must allege in order to show a right 
to sue or a defendant must allege in order to constitute his 
defence. 

(3) Each material proposition affirmed by one party 
and denied by the other shall form the subject of a distinct 
issue. 

(4) Issues are of two kinds : (a) issues of fact, (6) issues 
of law. 

(5) At the first hearing of the suit the Court shall, 
after reading the plaint and tho wnten statements, if any, 
and after sucli examination of the parties as may appear 
nocos'^ary, ascertain upon what material propositions of fact 
or of law the pirtiesare at varmnoe, and shall thereupon 
proceed to fr.^mc and record the issues on which the right 
decision of the case appears to depend 

(G) Nothing in this rule requires the Court to frame 
and recoid issues where the defendant at tho first hearing 
of tlie suit makes no defence. 

2 AVhere issues both of law and of fact arise in tho 
and of same suit, and the Court is of opinion 
that the case or nny part thereof may bo 
disposed of on the issues of law only, it shall tr}’ those issues 
first, and for that purpose inaj’, if it thinks fit, postpone the 
Rcttlenient of tho issues of fact until after the issues of law 
have been determined. 

Act XIV of 1SS2, s. 146. Thtsc rules apply to II C 

The Iaw ci'e< no pOMcr to sommoii the opposite p-irty to give evidence on 
the seiilement of issu's but the Court msy c'c.imlne Ins ple.ider.* 

* Atitind Cliuit'Ur r Woome'h Chumlcr Roy, I Itydo. 147. 

• Oungft Karsin r. Tiluekmm, (IS37) L. R , 15 I. A., HO, p. 121 s 15 Calo., 557. 
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An order mide by a Judge on ibe onginal side .at settlement of issues lixing 
a date for final disposal is not an order under Order WII r i.^ 

There is nothing ir. the Code of Civil Procedure which imposes upon the 
Judge the duty of .ailawmg an issue to be raised on a point of law which he 
considers to be perfectly clear * 

Material* from winch 3 The Coiirfc may frame the issues from 
i*«uc3 mi> Ik; framed qp any of tlie followiiig materials : — 

(rt) allegations made on oath by the parties, or by 
any persons present on their behalf, or made by 
the pleaders of such parties ; 

(i) allegations made in tlie pleadings or in answers 
to interrogatories delivered in the suit ; 

(c) the contents of documents produced by either 
party. 

Act .XIV of j8Si, s 147 This role .ipphes to li. C 

Materials for framing issues— -This rule “mentions the various 
materials in addition to the pUint on which the issues mi-ty be framed The 
obvious intention is to provide ag.ninst f.iilure of justice upon technical rules of 
pleadings, and with that intention, the Legislature makes it incumbent on the 
Court to frame issues on which the right decision of the case depends, and adds 
to the plaint other materials on which these issues m.iy be framed 

Oa what flsod —The Courts are not bound rigidly to adhere to the allega* 
tions set f^orth in the plaint and written statements,* but may frame the issues 
from the allegations made by the parties orally or otherwise,* or from the state- 
ments of their pleaders,* or from the answers to the questions put by the Court 
to elicit the mateiial f-icts,^ alihoiigh the pLtint may be very informal,* or by 
Itself disclose no cause of action,* or the re.!! facts may differ from the state- 
ments contained in the plaint or written siateir.cnts, or have not appeared in 
tliem.i* or the pleadings may bedcfccine,** and make them more genertl than 
the answers of the pleader on specific points,** provided ihe state of facts .ind 


P. -V R — , (1891) 14 M«il . 83 

Imperial Banking nml Tiading Co. 4i. Pranjivan 1) is, (iBCi) 2 Bom. 11. C , 272 ; 
2ii<l IM , 2*8 


* Giyana Sambindha v. Kandassmi, (1837) 10 Mad , 375, (p .'302). 

* Apaya v. Rama, (1S79) 3 Bom , 2l0 

* Rohan Singh r Surat Singh, (1834) L B 12 1 A , pp. CO-7, 


‘ Mahomed Mahniood r Sifar Ah, (1385) it C.1I0 , 407 j (iiinga Xarain r. 
Tiluckram, (1383) 15 Cilc.. .013, L. B.. 15 I. A , 119 ; seo nko Makintosli f. 
Temple, 2 Ind .Tiir., N. S , 333 ; KowaultjA Dossoe v. Ram Jiiggiiriiatli, (1807) 
8 W. R , 102 


’ Modhe V Dongre. (1831) 5 Bom , at p. 614. 

' Pertabnaraiu r Trilokinath, (ISSS) II Calc , ISO, p. 193. 

• Man Gobinl Sircar r Umbika Uonee. ft871) lO W. R , 218 ; Abiloollah r. Rliaha 
Mujeesooddeen, (1871) 15 VV, U , 236 ; 

'» Soand-r Xarim v Vamihr, (1874) SI IV. P. , 407 5 Kabcernodden f Njan Biboe, 
(1867) 8 W Ri,314. 


' Cannmimal Aiyar p Vijays RagunKils, (1871) 8 Mad, H, C., 114 
* Radha Praia 1 v. Lit Sihab. ftlOi) 1.1 All , 61 p. 61 • K/inilnl Doll 1- Asiitosli 
I r' P I A ' 47 p *56 *®^‘*"*' see Giinga I’ershad p. MaharanI, (18SI) 
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equities there set up are not inconsistent with the pleadings ^ Thus, where the 
cause of action slated in the plaint was that a document was a forgery, it was 
held wrong to raise an issue as to whether it had been executed under pressure.® 
But the Courts are not to raise an important and serious issue in a case for the 
parties, when they have not raised it themselves by their own pleadings in the 
cause.® 

Issues agreed on. — And if a Court goes bevond the rights which are pro- 
perly in issue between the parlies, the decree of the Court is absolutely null and 
void If both parties have agreed to abide by certain issues, they are bound 
by them,® so much so that when a defendant, pleading limitation, rested it on 
the fact that he had been twelve ye-ars in possession, he was held barred in special 
appeal from saying that it did not dispose of the question of limitation • 

Co-defendants — No issues can he decided between co-defendants, if the 
suit is dismissed,^ and the decision of issues between plaintiff and two defendants 
claiming under opposite titles is not decisive as between the defendants.® 

Decision on issues. — In appealable cases, the Courts below should, as far 
as may be practicable, pronounce their opinions on all the important points.® 
The omission to decide an issue of ownership in a suit mainly based on a rent 
note is a ground for reversing the decree of the lower Court.'® But, if a suit for 
ejectment by a landlord against his tenant can be dismissed on the ground of 
insufficiency of notice, any other issues raised in the suit should not be tried." 

Decision on n point not in issue —Parties are not bound by an opioion 
of the Court on a matter not in issue in the same manner as if the Judge had 
decided an issue formally and properly raised before him.'* 

Pleadinpr : effect of not raielng an issue; admission It was 
^aid by the Judicial Committee, in a suit tried before the Code of Civil 
Procedure,'* that they cannot apply the strict rule that averments not 


' Bi/jie ii Monnhur Dos<. 2 Ind .Tm-., N. R , 118; Eshenchunder v. Shama- 
churn, flSfifit tl Moo. I. A., 7. Sco aho Fischer t’ Knmala, (18B5) 3 W. R , 
P. C. 33 s 8 Moo. I. A., 170. 


*, Mahomed RukMi v. Hfnwfnl. <|S37> L. R.. 15 I A., Rl { lyyappa w 
Itnmolakohmsmmo, (IROOt 13 Mad., 549. See also Jnzdeep Naraln v. Court 
of Wftnls, (1874) 22 \V. R., 469. 

* WnliulUh f. Kluhammnd lararuMoU. (ISS8) 10 All, 027— .and see Nistarmi 

I>o«see r. Mukhun Loll, (1872) 1“ W. R., 432. But see Pnrash Ram v, Miraji, 
(1896) 20 Bom., 569. 

* Rohinson r Duteep Singh, 11 C, !>., 813. 

» ShewSukoyn Wafed Ah. (1870) 13 W. R , 20.4 s Motinclnr t» Hunrwman, (18C9) 
11 4V. R., 277 ; Beer Cbunder r. Tannee Chunder, (18C0) U W. R , 20. 

■ * ■Riatollohun •.■NojanTsm, (1868) 10 tV. R., 389. 

’ Kevan f, Crawford, 0 C. D., 29; Bimgwan Chunder t>. Dtikhina Dehia, (1867) 
8 W. R., .356; and *ee Dcgumlier Mitter v. Khettur Molum Hitter, (18C5) 
2 3V. R., 45. 

• Kalee Kinkiir r. Kn»tn Mongol, (1669) II W. R., 4C2: contra— ^fa(lha^^ r. 

Kolu, (1892) 15 Mad., 261. 

• Tarakantr. Pud.lomoncy, (1806) .3 W. R.. P.C., 63; 10 Moo. I. A ,476. 

1“ Uamkor e. Ouiiguram, (1892) 16 Bom , 643, 

** Birhtmdeo Karnin r. Mackenzie, (ISSI) l0C.a!e., 1095. 

•• Kui»a».N«nmv Amrao Beg-im. (1874) 21 W, R.. 69. See Robinion r. Dliuleep 
SuiRt,. 11 C n . 813. 


aiiun.l Mo^en c. Rbccb Chunder R«v. (186.3)2 \V. R., P. C., 19 s 9 Sfoo I. A., 
SOI. foll.iw,.! Demundan c, Mechu. (1907) 5 Calc. I* .T.. 181. Ahmwlee 
Ppiumr n972)|SW. U.237; and pec Dwarkn Dom c 

A. Ms Mnhima CHiunler v. Ram Kishnre. 

iM?;.'?,!,'-, ItsVii i’lu TiTx:; m'”’'"™''' ' 
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tra\ersed must be taken to be .admitted ; but nhere, m n suit under the Code 
issues h.'ive been settled, averments upon wliicli no issue is framed should be 
taken to be admitted, as the Court, before proceeding to f/ame and record the 
issues, IS directed to enquire and ascertain upon vv hat questions of law or fact 
the parties are at issue. And, m general it may be laid down, that only such 
averments should be made the subject of issues as are essential to support the 
cause of action and are denied by the defendant, or as are essential to 
support a plea and are denied by the plantilf.* But it has been said more 
recentlj that the fact that no issue is raised as to matters which the plaintiff 
IS bound to prove, does not jusiify the inference that the defendant intends to 
admit them The duty of ratting issues rests with the Court ^ In a suit 
praying for an injunction restraining the defendant from interfering with the 
plaintiffs possession of certain land, the plaintiff in the plaint alleged obstruc- 
tion by the defendant It was not denied by the defendant in his written 
statement or put in issue at (he hearing Hchi, that it might be presumed that 
the defendant did not deny the fact of obstruction.^ 

Ititerpretahon — In case of a vague issue, the judgment may be used to 
interpret it • 

Jislofpel, — A pic.ading m a suit not between the same 

parties can never be an estoppel ; it may be .nn admission.® and an 
admission by one defendant does not bind the others ® A petition asking 
' * ' ■ * ’ revent the debtor 

a mortgage had 

• pleadings, such 

• mortgagor from 

■ • . . and in a certain 

way under statute, they cannot plead (hat they became possessed of the 

H erty otherwise than by the Act and if a plaintiff sues persons apparently 
e and defendants put in a defence, and afterwards attempt to enter another 
defence, when the suit against the proper persons is barred, he will not be allowed 
to do soA® 


of one of them under a decree sale, and subsequently obtaining a sub-leass from 
the second sharer, he was liable (o p.ny him and not plaintiff, it was held that the 


> Birch e. Furzmd Ah, (1871) 3 All. II C. 39J ; hut sno Blioobun Cliunder 
Slionie V Ram djal, (1870) 14 W. R , 55. 

' Oanoo V. Shridcv Sule<ihwar, (1002) 26 Bocn , 360. 

• Apaji V. Apa, (1902) 20 Bom , 735. 

• Kamini Debi V. Aiutosh Mukerji, (1834) E.. R , 15 I. A., 159, p. I63 ; 1C Calc., 

103 

' Muza Sri Anniula i. Piilnpirti, (ISS5) L. R , 13 I. A , 32, ]> 42. 

• Kail Dun V .vIkIiiI, 16 C.tlc., C27 ; (1833) L R , IG I. A., 96. 

» Mma r. Juggit, (1884) 10 Calc., 196: ilS8>)L. R . 10 I. A., 119. 

• Abdul Rahim ••. Mailli.vvrvv, (189l)l 14 Bom. 78; and fee Vcnk.itrofnvni r. 

Heddiab. (1890) 13 Mad ,491 See alau Kalb (. Caiamalh, (1S90) 14 Bom., 

102, p. 111. 

• Overseers Vutuoy r. I/rmlon avwl b. W. Ry , I Q I>., (l39l), 440. 

Steward v. North .Metn. Trim Co , 16 Q B. D , 556. 

«> Purbooddecn Mullitk r. MoUem, (I87U} II \V. R., 149. 

.qfi 
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be' liable 1 A suit for rent in which the defendant sets up the title of a third 
party, raises only two issues, xtz : (i) does the relationship of landlord and tenant 
exist between the plaintiff .and defendant? (?) are the .illeged arrears of rent 
due and unpaid 

Lellen The legality of an order gr.anting permission to institute 

a suit under clause i2 of the Letters Patent may form the subject of an issue for 
trial in the suit so instituted.® 

Malicioiis Prosecution — In a suit for instituting a case against another, the 
issues are whether the former complainant acted maliciously and without 
probable cau%e * And the onus is on the plaintiff to prove malice and absence 
of reasonable and probable cause.* 

Possession — In a suit foi possession ofa tenure after foreclosure, between 
the mortgagee and the landlord as auciion-purchaser in execution of a decree 
■for rent, the whole question is, which of the two parties claiming is entitled to 
possession, and the issue to be decided is whether or no the tenure was sold 
subject to previous incumbrances.® 

Ae;ains( representative . — When a suit was brought against the defcnd.ant 
as the representative of a person deceosed, and the Courts below found that 
the amount war due, but the defendant had not taken possession of any properly 
of the deceased psrson ; ftehi, the Court should have determined the further 
question whether the defendants were legal representatives of the deceased and 
entitled to his estate ^ 

Easeinent.--\i to the proper issues in a suit to establish an easement by 
prescription, when hmiiaiion is pleaded under s. 2$, Act XV of 1877, see Aekul 
Afahta v. Jtajun 

Omission to settle Issues— The omission to settle issues is not fatal to 
the trial of the suit, if it appears that the necessary points have been raised 
and discussed arid where both parlies invoked the decision of the Court 
upon & quolion raised by the pleadings and the question was argued, It was 
held that the judgment upon it w.as not ultra vires, because an issue was not 
framed embracing the whole question and so, if the parties have gone to Inal 
well knowing what the real question is between them, and e\idcnce has been 
taken, the error is not fatal and especially so, when this procedure has been 
adopted without objection;'- but if ihe case is complex, and a settlement of 


* Misslcbsck I*. Luehrae* Naraio, (1872) 17 W. R , 504. 

* LoJsi Jfolirtli f. Rally Dass Roy, (1832) 8 Calc , 238. See also Dayal Chand 

r Kutiin Chandra, (1871) 8 D. It., ISd. 

* Nagimoncy r. Jaiiskiraco, (18P5> 18 21«d , 142 

‘ Ram Budiluii Sirgh t. FmUr Djal, (1892) I 7 W. R , 101. 

* Raghaxewdrft e. KasVmatH tthaS, (\895) Vb Itnm., 71“. 

* CliumUr Jlinca r. iloh-'h Chunder. (I8G9) 12 W. R , 4CO 
’ AvulKhsdir r, AmlbuSsct, (ISCI)2 MaiL H (1.423. 

* Achnl Mslili Rtijun Malita, (IS31) 0 Calc., 812 } and in ei^« of a presumed 

grant, eeo Ujjnip Kocr r Alwl llosscm, (1881) C Cnle,, 391 j 1‘unja Kuvarji 
r Kuvar. (lS82) 0 Hum, 20 ; KasarMiiti AmMbhai r. IJadrudm. (1892) lO 
Itnm , .WS. 

* KstcVickaleyaiis r. Ka''*inija%a. (IHC7I 12 Moo. I. A., 493? AJutlrtVan r. 

^” ^* ^ ^‘ ***^* *** **^ ’ bmgh r. Brougliton, (1875) 


•» S^orj-imoneo Diyvs r hodJanuml Mnltt|KiUer, (1573)20 W. R., .777. 

»» Slitna r Furl r.ul,, (1550) 13 Mon I. A., S73 ; 15 \Y. It., (P. C.), 15- 
“ 5Uh^^nu,iroolUl, r. AbmM All. 22 IV. It.. 4H; gayad SInharamad 

4; Secretary of 

tetaie «•. p,pClnn.n‘nfW«r, (1897) 21 Cafe., 3r)0 ^ 
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issues IS consuJered nccessnrj, tli? case miy be reminded on appe.il for a new 
tn.al after settlinj; and recordinj; the points in dispute ' 

Appellate Courts — fn appeil, the c.ise must be dealt with not on fhe_ 
mere nordint,' of the pi imt, but on the issues settled for trial and the manner in 
uhich the case nas tried by the fir-.t Court - A point on «vhich no question., 
has been raised in the hrst Court and uliuh IS not in the line of defence taken 
there, should not be put in issue by the appell.nte Court “ And where issues ‘ 
base not been settled, but the judgment states the points for consideration, then,' 
although the written statement does not raise the same points, they will be looked 
on as (he issues * 

If the first Court has fixed .and tried the wrong issues, the .'ippellate Court 
should lav down the proper issues, unless the issues decided ]n\e been agreed, 
on by the parties,* or the new issues would be a complete departure from the 
case set up in the lower Court* When the loner appellate Court framed a 
wrong issue, but it appeared from its judgment th.at there was a finding on the. 

K oini which would h.ue been r.ii-ed, if the correct issue had been framed, the 
ligh Court refused to remind the case for a new finding on tluC issue.^ 

New issues — Where a new and difTerent issue is raised, it should be raised 
in such a way as to give ihe parties the fiillc't opportunity of producing evidence 
upon It, because if it is .it all likely that, in consequence of the issues in the first ' 
Court, the parties are induced io abstain from Riving evidence, it would not be 
right to deride against them on account of the want of evidence,® and properly 
speaking, the Judge should, wnh some degree of formality, frame tlic issues and 
record w hether the parties h id desired to offer any evidence on them, but vvhether 
this IS done or noi, the ‘ ' . 

that they may he allowed 
possibly be debarred from 

the issues Uid down by ibe , , 

set aside a decision of the lower Court on a point which, though essential, has 


4. Whero the Court is of opinion that the issues 
Co..rt m.y .x.innna “"'’".V *>o correctly framed without the 
witnessea or dnftimoiits examination of some person not before 
iiefore framing isviics. Court Or without th© inspection of 

• Rewiin Persliatl t'. Jivnkee Per«:hnd, (18CG) H Mon. I. A., 25 ; .Togeshiir Kao 

t’. Donlun, (1870)2 All fl C, 131 s NdatatcLi r V'ennkataeliaU, (18(32)1 
Mad. H C., 131 : Imt soe Anundu Lull*' Cojcjuntr.im, (1379) 4 C. I. R., 473. 

* Rup Singh V 15vi«n., (I8S3) R. II I. A . p l.*5 ; 7 All . 1 ; Moung e. 

Mall, (1884) lOCalo,, 777 ; L. R , H 1. A , 109 , p 120 

• Ram Narain f Nilmonee, (1874) 23U', R,IC9; See al-o Brojo Soondnr t>. 

Futick Cluinder, (1872) 17 W. R , 407. 

‘ Oungi Perahrul r. Maharanl. (1881) L R , 12 I A., 47 p. 59 

* Heer Clmnd-*r f Tarinec CbunOer, (1869) 1 1 W. R., 20. 

* t’uncbanun Roy r Toyluckho, (IH70) H W U, 4Ci>, Cut sec Malhoptrshad 

V. (lujailliar. (1883i It U.ilc,, lit, p. 118. 
r Ranichandra r. Oa'ic'h, (1897) 21 Bom , 32 >. 

• Latni JIundiil r. Dlioobmi, (1872) 17 W. R, 3(51; R.im I’er«iu I r. Kri^to 

Mohun, (1972) IS W. R.,297. 

• » K’hin Chan.ler «•. Dlimnve. (IS.W) 11 W. R., Cl. So • however, Litoo Muiidnl 

V. Jlhoohun, (1872) 17 W. R., 301. 

Mahomed Ra*id r .Tndoo Mirdlia, (187.9) 29 W. R , 401 ; and sec Oflleial Trustfe 
r. Kri«hni Chnnder, (l&SI) L R . l2 L A , IG6 ; 12 Ovic , 2'39. 

• ' rarash Ram v. Mirajl, (lS98)20Boin., 5C9. But see “On i/'ha' fired” ji, J9l fiipm. 



0. XIV, r. 5.) 


STATEMENT OP ISSUES. 


597 


In dispute between the parties before the Court but on the settlentent of Issues 
the Judge is to ascertain the question >et if a plaint and its proof lead to 
particular issues, the Court is bound to raise them and give relief, provided they 
do not come by surprise on the defendant,* but a plaintiff will not be allowed 
to set up one case and, having proved another, asW issues to be rai<ed to suit the 
proof* In some case«, the Courts haae gone beyond this and have allowed 
issues to be raised not \Mthm the scope of the plendm^c, but this is a matter of 
discretion under the first portion of this section * A Court should not record 
a proceeding declaring its intention to frame additional issues, and leave the 
actual framing for the time of giving judgment ,* on the contrary, it should 
frame the issues, and fix a conxeoient d»v for iheir trial, regard being had to the 
facilities which the parties may have for producing their exidence.* Where 
the parties to a suit accept issues wrongly laid down b> the Court, they must be 
held to be bound by them ^ 

xe///*/— When a Judge ai the settlement of issues has refused to 
raise a certain issue, the question ought not to be re-opened at the trial by the 
then presiding Judge ® 

Issues allowed —Every matter fairly within the scope of the plaint, 
if important for the decision of (he substantive difference between the parties, 
should be framed into an issue, and the duty of framing them is throw'n on the 
Court in order to render substantial justice, and to prevent a party suing from 
being remiited to a new suit, xvhcn, by a suitable order as to terms upon which 
amendment shall be made, the Court by framing additional issues c.nn determine 
in the existing suit the real question in controversy between the parlies 

Account sittUd ' luit an tfmt —Thiii, yuhtn A sMtA on an account settled 
•and failed to prove the alleged settlement, it w IS held thai the suit should not 
have been dismissed, hut that the Judge should have framed issues with regard 
to the Items composing the account which were not barred, and given judgment 
on the merits.” 

—Plaintiffs sued ns partners, and it appe.ared on the evidence 
that two of them only were partners when the cause of action arose, and 
the lower Court struck out ihe other names, it was held th.nt this xvas wrong, 
and that the proper course would have been to .amend Ihe issues and raise 
the question whether the plaintiffs were or xvere not partners, and if it were 
found on the amended issue that only (wo of them were partners, when the cause 
of action arose, to have decreed in (heir faxour.*” 


‘ ArUitliiiot & Co. r Bett«, (1870) 14 \V. R., 181. 

’ Olihoy Churn v, Womes Chundvr, 2 Hyde, 263; or urc not inconsistent 
wuh them — Kahan Chnnder v Slisma Clinro, (1666) 6 W. R., (P. C.), 67 ; 
.Sharoda Kooinarcc v. Mohinre Mohan, (1673) SO W. R., 272 ; Virasvami v. 
Ayjasxami, (1862) 1 Mad H. C., 471 : Kuzur Ally v Ojoodhyaram, (1863) 
jy I ; AfwJlje n Bom , p 614 ; IteiwiljJr it. 

Purmananadcia*, (1883)7 Bom, 165, p. IGl ; Xarayan r. Han, (1889) 13 
Bom.. 661. 

’ Obhoy Churn v, Womcs Chunder, 2 Hyde, 263. 

‘ Neliora Roy f. Rftdha Pcrshad, (1879) 4 C. L R ^353 ; 5 Calc , 64. 

* Kamul Kamini f. Obhoy Chum, (|87l) 15 W. R , 151. 

* breehurce Mundul v Jndoonatli, (18C8) 10 W. R , 169. 

I .Shew Sukov V. Wajid Ali. (1870) 13 W R., 205, See also Sheojutton v. 
Anwar All, (1870) 13 W, B , 189 

, 1 , 1 . , , t Ian tlie case of Nehora Roy r. 

. ' . , 64 ; and Robinson r. Pufeep 

■ ■ • nitiit may be set aside on 

* Kishiui Pershad r. Biiowaiwe Dccn, (1866) 1 Agra (F. B ), 47; Dwarka 

Dijss V. Tankee Doss, (1819) 6 Moo, I A., 8S ; Obhoy Chum r. Womes 
Chunder. 2 Iljile, 263 

'o Fjist Indian Rnilwaj Co , r. Jordan, (ISTO) 14 W. R., (0. J.). II. 
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Misdescription of pLtiniiff . — In a suit foT possession of land, where plaintiff 
described himself as the son of B, and defendant alleged that the land never 
belonged to 15, but had been settled in the name of an idol and was then in 
possession of S, under whom he (defendant) held it under a lease and mortgage- 
deed, and the plaintiff, on the day on which the suit was finally disposed of, 
petitioned that he was the son of S, and was allowed to amend his plaint,— it 
was held that the Court should not have disposed of the case on that day, but 
should htve frame I issues and allowed the defendants every opportunity to 
produce evidence ^ 

Mti-joinder oj defend ints — And so, if a suit is brought against two persons, the 
Court can raise an issue whether one of them is solely liable, and, on finding, 
him solely liable, pass a decree against him." 

Possession, foreclosnte — In a suit for possession, defendant pleaded limi- 
tation, but his witness une<Dectedly disclosed that he was a mortgagee ; it was 
held iliat it was the duty of the Court, when the mortgage vi as disclosed, to 
frame an issue on the subject ;* and where a person sued as a‘ purchaser, but 
defendant dented the purchase, anl the oral evidence proved the transaction was 
a mortgage, it was decided that the Court was bound to inquire into it by 
nmending the issues * Where a plauitilT fails to show that a mortgage created 
by certain persons as c'tecutors and executrix of a Hindu will, has been validly 
created by them m that capacity, the Court will, unless it is manifestly inequit- 
able to do so, allow him to raise an issue that the mortgage was validly created 
by the parlies to another character * 

Not allowed —In a suit for damages, there was a reference m the plaint 
to a coatract to pay rent ; Md, an t»sue could not be framed so as to recover 
rent.* Wliere from the way m which the issues were framed and the pleadings . 
worded, it was clear that no altecn.Muc plea was set up in defence, a fresh issue ' 
on such alternatii e plea should not be allowed * 

'Svidencd —The issues fixed, and not the pleadings, ought to guide the 
parties ns to production of evidence * 

Order of disposal. —The Judge may dispose of the issues in any order ,® 
but separately, if possible 


6 AYlicre the parties to a .suit are agreed as to the 
question of fact or of law to be decided 
l)ot"'cen tlieiii, they nwy steto the same in 
,i.j Btatod Ml "’f.iriii of tbe form of an issue, and enter into an 
acrreeinent in writing that, upon tlie find- 
ing of tlie Court in the affirmative or tlio negativo of such 
issue, — 


‘ I>jorgi N«r.iiii f. Ilroj'rKHhori, {IS75)23 W. R., 1T2. 

• IJjnto M.idliub r Ilijiro Das«, (1^71) 15 W. It., CO. 

’ Murlfxit Singh i. Cliuinler Ma^bci, (lH7l) IC W. R , 41. 

• Xund.. Lil V, I'roniiiim Muvec, (1S73) 19 IV. It , 3,10. 

• XiAinl r IVsn Jtulian, {1SC'») 3 11. L. R . O. J., 7 5 (tSC'l) U W. U„ 0 J., 21. 

• Naraiii r. Hdfi, (IS^O) H lijm , 001. 

' Miuii'ifliurco r. SIiUHtliiniiH— , (I**67) 7 W. It , 300. nNo Jowsduiinissi 

r. Jl.xM..»ti bill. (lsT552a \V. R , Jii 

• Uim Sun lurc.* r. (tSOfiJS \Y. R , Act .X, 72. 

• s.utiUl, l)4,< r ll.ij.,!r.jn.||, |>4«, (Is7.*,)*i3 \V. lb, 3t. 

UmhiV* S'Kji.'Ur.o r. WooJin. 3 \V. R , 220. 
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{a) ft sum of money specified in the agreement or to 
be ascertained by the Court, or in such manner 
as the Court may direct, shall be paid by one 
of the parties to the other of them, or that 
one of them be declared entitled to some right 
or subject to some liability specified in the 
agreement ; 

(5) some property specified in the jigreement and 
in dispute in the .suit sliall be delivered by one 
of the parties to the other of them, or as that 
other may direct; or 

(c) one or more of the parties shall do or abstain from 
doing some prticulnr act specified in the agree^ 
mentand relating to the matter in dispute. 

Act .XIV of 1882, s 150 This rule Applies to H C See Order XXXIV in the 
first schedule to 38 and 39 Vice, cap 77 (the Supreme Court of Judicature 
Amendment Act) 

Where the issues are selected and agreed upon by the parties, they cannot 
be amended save by mutual consent.* 

In a suit for possession of land, the ptainiilT and defendants agreed that 
a pleader might be appointed as a Commissioner to ascertain who held the 
land on either side of the i/utl m dispute and agreed that if the defendants weie 
found in possession of such land, they should get a decree, while if defendant 
No I was found in possession, the suit should be dismissed ; a Commissioner 
was appointed and the suit decreed in accordance with his report. Nefi/, that 
the agreement was valid, and the defendants could not be allowed to resile from 
it.« 


Court, If satisfied 7- Where the Court is satisfied, 
that agreement was after making sucli inquiry ns it deems 

executed m good faith 

may pronounce judg* pioper, 

(rt) that the agreement was duly e.xecuted by the 
partie.s^ 

(5) that they have a substantial interest in the deci- 
sion of such question as aforesaid, and 
(c) that the same i.s fit to be tried and decided, 

it shall proceed to record and try the issue and state 
its finding or decision thereon in the same manner as if the 
issue had been framed by the Court ; 

and shall upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agree- 

* Hamilton V. Staloy, 2S SoL Jo, 473 ; see *• Isscrs Aorecd ov," 0 XIV 
r. 3, p. 593 ' • • , * 

’ Bahir Das r. Xobm Cliundra, (10i>2) 29 Calc., 3(>> j G Calc. \V N., 121, 
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ment ; and, upon the judgment so pronounced, 
shall follow. 

Act XIV of 1882, s. 151. This rule applies to H. C. 

May pronounce judgment — A special case cannot be amended after 
hearing , but if a dcciston on a point of law IS given on it under a Mistake of 
act, the Court is not bound by the decision unless it has beet adopted by 
subsequent orders, but may disregard it, direct the action to go . to trial, and 
direct inquiries to ascertain the re.il facts.* 

The word “ may " means “ shall " and the Judge is bound to give ^udgmerit 
•according tu ihe agieement, alihougli specific performance of it might ordi- 
narily be refused * 


nrn.' I. 
a decree 


* Tcwnlln p. Un<1f fliay, K C 1) , 405 
» O' r. {\V*2} IK Tt-wn , ei>2, p. 216. 
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GOl 


ORDER XV. 


Disposal of the Suit al the first hearing. 


1. Where at the first hearing of a suit it appetirs that 
the parties are not at issue on any question 
artics not at i«nm Oourt may at once 

pronounce judgment. 

Act XIV of 18S2. $ 132 

This rule .loplies to II C 

Voluntary appearance —If the defendants voluntarily .appear in Coyrt 
and confess juditment, no summons netcssary for their .appearance, and the 
Court should at once Rive judgment for the plaintiffs ' 

Wrong person — When the plaintiff sues the right person, but serves the 
summons on another person of a similar name, who appears and denies liability, 
the suit should be dismissed »vith costs.* 

2 Wliore tlicre are more defendants than one, and anj' 
One of '.uveiixi defend- f’ne of the defendants is not at issue with 
ants n.»t at i*«ae. the plaintlft* on Auy question of ]aw Or of 
fact, the Court may at once pronounce judgment for or 
against such defendant and the suit shall proceed only 
against the other defendants. 


Act XIV of 1882, 8 153- 
This rule applies to H C. 

In an action commenced against several joint debtors, j'udgment recovered 
against one of them who admits the cla' in docs not bar the further prosecution 
of the suit against the others.* 

3 , (1) Where the parties are at issue on some question of 
law or of fact, and issues have been fram- 
Pnrtiesfttisiuc Court as hereinbefore provided, 

if the Court is satisfied that no further argument or evidence 
than the parties can at once adduce is required upon such of 
the issues as may besufliclcnt for the decision of the suit, and 
that no injustice will result from proceeding with the suit 
forthwith, tlie Court m<iy proceed to determine such issues, 
and, if the finding tliereon is sufficient for the decision, may 
pronounce judgment accordingly, whether the summons has 
been issued for the settlement of issues onij’ or for the final 
disposal of the suit : 


‘ Bank of Bengal v Currie, (18G9) 3 H. L. B . 403 ; 12 W. R , 432. 

* Londeti, Bombiy and Mediterranean Bank » Maliamed Ibraliiin, 4 Dorn , 619, 

* Pick f, Dhunji Jaitlia, (lOOtJ 2.1 Bom , 378. 
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Provided that, where the summons has been issued for 
the settlement of issues only, the parties or their pleaders are 
present and none of them objects. 

( 2 ) Where the finding is not sufficient for the decision, 
the Court shall postpone the further hearing of the suit, and 
shall fi'c a day for the production of such further evidence, 
or for such further argument as the case requires. 

Act XIV of 1882 s 154. 

This rule applies to H. C. and the first para to Prov. C. C. 

Parties are at issue, — The Courts are bound to proceed on the facts 
alleged m the plaint, and cannot refuse to try issues of fact upon the merits on 
the ground of the legal effect of the facts a’leged, except on the assumption that 
they can be and ate proved. This assumption is, however, limited to the con- 
sideration of the legal effect of the facts pleaded in bar.^ A judge cannot 
dispose of a suit at first heating if a party appears and objects to the adoption 
of that procedure.* 

Settlement of issues. — When a summons has been issued for the settle- 
ment of issues only, a Judge should not proceed and try the cause, unless under 
the circumstances laid down in this section, for otherwise he might preclude a 
party from adducing evidence in support of his case * but if the e/idcnce 
adduced Is decisive of tiie matter m dispute, then the Judge may dispose of the 
cause unless either of the parties distinctly objects and asks for time to produce 
evidence in support of his case.* 

4. AVliore the summons hns been issued for the final 
Failure to produce disposal of iho suit 011(1 either party .fuUs 
without sufficient cause to produce the 
evidence on which he relies, the Court may at once pro- 
nounce judgment, or may, if it thinlcs fit, after framing and 
recording issues, adjourn the suit for the production of such 
‘evidence as maj’ be necessary for its decision upon such 
issues. 

Act XIV of 1882 s. 155. 

This section applies to If. C. and (except as to pronouncement of judgment) 
to Vrov. S. C. C. 

ri.-iiniiff sued on a bond to recover a sum of money. He filed no written 
stitcineni, and the case wis fixed for final disposal on tne 23rd of April, when 
defend.int, admitted execution of the bond, but said that it had been delivered as 
1 secutiiy to the pI.ainti<T to borrow money and apply it to a special purpose, 
which he had not done. On this, pl.amtifTs pleader stated that he aas taken by 
surprise, tint he had no instructions how to meet the defence, and a'kcd fora 
posiponemcnt, which was refused: held, the postponement should h.ave been 
granted ® 


• N'urur All r Ojoulhjararn Khan. (1$G3) 10 Moo. I. A., 510 
' Krxhnnt'hnptti r. lUitia Murtf, (ISOS) 16 Mad , lOS. 

• Jt^awun e. Oo..1ib Khan. (IbCO) I All H. C., 1*7. 

• I’crtUvl r Ju^ilrifi'llioi, (1871) 23 W. R., 426 

• Anwr All r, Uun nahadixir. (IS67) 7 W, R., 81. 
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ORDER XVI. 

SiimmOfurtff anil Attendance of Witnesses. 

1. At any time after the suit is instituted, the parties 
„ .,,..,.1 may obtain, on application to the Court 
togivc cMdcriLe or pr..- oi* to sucli officer ns it appoints in this 
duce document- behalf, suiiimoiises to persons whose 

attendance is required either to give evidence or to pfoduce 
documents. 

See Act XIV of rSSi, s 159. The words “or sent" were added by 
Act \’H of 18SS, s J5 

This rule applies to H. C and I‘rov. S. C C. 

Summooe to attend.— Adjournment and summoning witnesses are 
distinct matiers Application to summon in.ny be made at any stage of the case 
before hearing^ The Courtis bound to issue summonses when asked for ns a 
matter of course,^ wiihout reference to the number of applications previously 
made for that purpose,* unless perhaps they are summoned in such numbers oc 
tn such a manner as indic.ates a vexatious desue of obstructing the course of 
justice.* or the .application has been made at a time when it is aisolutely 
tmpotsibU that the witness can be brought in time to be examined belbre the 
party calling them closes his case ,* but though summonses have been granted, 
if the witnesses do not appear at the tri.ai, the Court will proceed, unless an 
application is made to .adjourn ;« and even then the Court is not bound to grant 
an adjournment unless on good cause shewn.^ See note under 0 .XVII r. 3 
post Where a person making .an application to a Civil Court for wiinesses to be 
summoned has negligently or with intention 10 delay the hearing postponed the 
making of his application for a summons until a time when it would be impossible 
to obt.aiii the attendance of the witnesses .at the hearing, the Court might properly 
refuse to adjourn the hearing, but nevertheless it would be the duty of the Court 
to oroer the summons asked for to issue, ns the Court is not given a discretion 

.• — .. — e — .1 --.- . Where an application to 

de one of the grounds of 
the refusal did not affect 

tne merits ul me case ii it tint atlect them, the ground of appeal would be a 
good one.® 

‘ Dai Kali v AUraLli, (1891) 13 Boin , 8Q ; rundurniig e. Kesliavji, (ISSil) 
6 Bnm., "42 j Krishna Chnm r Prolab Chumlcr, (18^1)7 Calc , SCO. 

» Cora Cliind t'. Raj Koomvr, (ISC6) 5 W. R., Ill • Brojo Nath v Protap 
Chumkr, (1874) 2’ W. R., 29G ; Aliiuad r Mnhamad, (188.)) 9 Bom, 303 ; 
Huree Uass e Moa/zum IIo-sciii, (|S7U 8 B. L. K., App. IG ; 15 W. R., 447, 

• Anurup Chviidia s’. Hiramani Dasi, (I8G9) 3 B. L. R., App , 38 ; 11 W. R , 41$. 

• Uam I’hul v. Walied All, (1870) II W. R , CQ. 

_* R.ij«ndro Narain r Kumud Naraiu, (1S78I 3 U. L. R, 509; Indro Cbaoderv. 
Dunlop, (ISGSj 9 W. R,, G-W ; Abdoul All r. Alulhck SuJilero^deen. (I870J 14 
W. R.. 493 ‘ 

‘ Nund llohun t Golswk Nath, (1869) 11 W. R., 09. 

’ Abilool )v«ihrr. Abm MinHia, (1875) 21 W. R,, 290; Bai Kali r. Alarakh 
(1801) 13 Bom . 80. vviaraiiD, 

• Bhajssat Das r. Debi Din, (1894) 16 All . 2|S. 
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•- — !- ‘Vn g_ Qf Criminal Procedure 

• ‘ ' j to summon a 'vitness, when the 

■ made for the purpose of vexation or 

The local Government may, under s. 133, exempt persons of rank from 
attendance. 

Practice.— Parties who have the benefit of legal advice ought to be left to 
manage their own cases without interference from the Court. Where the evidence 
of a witness or the production of a document i» m.-itcriil to plaintiff’s case, it is 
his business to move the Court to take the necessary steps in the matter and 
though in cases where the process of the Courtis abused, any person affected 
can bring the matter before the Court, a mere witness summoned to give evidence 
has no right to apply to the Court to discharge the order.* 

/. - •». t_ _ . r. - — • ‘on, the 

■ ■ • exam* 

• aintiffs 

Persons mcomf'etent to be witnesses — A Munsiff ought not to be called on to 
depose as to what took place before him m the course of a trial which he was 
condiiciing us a Munsiff.^ In a suit alter an arbitration award is set aside, the 
arbitrator cannot be examined as a witness as to the grounds of his decision, 
but only to prove any admission made before him * 

Beviaion.— Where the Court of first instance refused to issue summonses 
and decided the case on the oiher evidence and tins decision was upheld on 
appeal, the lllgh Court in Ilimb-ay set the order aside on revision. ^ 

2 (1) The party applying for a summon? shall, before 
Oi witn... ‘>'0. su«'»>o"s is granted and within a 
to irt paid into Court on poriocl to uc nxecl, pay luto Court sucli 
Appijingfor*umMon« ^ gyjjj of moucy OS appears to the Court 
to ho sufficient to defray the travelling and other e.xponses 
of tlio person summoned in passing to anti from the Court 
in wliich ho is required to attend, and for one day’s 
attendance. 


(2) In determining the amount p.iyabIo under this 

1 uk‘, the Court may, iu the case of any 
person summoned to give evidence as an 
expert, allow reasonable remuneration for the time occupied 
botli in f?5virig evidence and in performing any work of an 
expert character ncces'jary for the case. 

(3) Where the Com t is subordinate to a High Court 

. t 1 r rcganl shall bo had, in fixing the scale 

of «-xnin«ci t . 

o( such expenses to any rules made in 

that bolmlf. 


I r. .\nuf»>"« Munjoref, (IS7.») W. R., 83. 
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Act X[V of ifcSs. s t6o 

This rule applies lo I‘ro\ S C C . but not to ihe Chartercfl High Courts 
in the exercise of their ordinary or ex'ra-ordinary original civil jurisdiction — 
see O XLIX, r 3 

A party need not pay any sum into Cuuit until the Court lias fixed what is 
reasonable,* and the sum fixed must have lefercnce to the travelling expenses 
or other charges of a similir nature; and uheie a witness who had iiic.urred 
no expense in travelling asked fur compeasation fur loss of time, the application 
was refused- It should be •'Ufficicni to co cr the witnesses’ expenses to and 
from the Court and for one day’s attendance ’ No separate action wilt he foi 
such expenses * 

I’eople of rank and wedih are entitled to travelling and otlier expenses 
suitable to their circumstances * 

3 The sum so paid into Court shall be tendered to 

Tender of expcnsis i<< the persuii siiinnioiicd, at the time of 
servin<r the summons, ifit can be served 

personal!}’. 

Act XIV of 188 ;, i 6 t 

This rule .tpphes to H. C and I’rov S C. C. 

After the list of witnesses has been filed, and the cost of service, &c , 
deposited, the Court's offir'er* an I not the ptrty, are responsible for the service 
and return of process but where the applicant 1$ guilty of laches himself, he 
could not be allowed to set up the delay in the office as a ground for the non< 
production of his witnesses * 

4- (1) Wlicrc it appeals to the Court or to such officer 
Procedure where in as it appoints ill this behalf that the 
lurtieiei.t sum pud 111 sutii p<ud iiUo Court IS iiot sufficient to 
cover such expenses or reasonable remuneration, the Court 
may direct such further sum to bo paid to the person 
summoned as appears to be necessary on that account, and, 
in case of default in payment, may order such sum to be 
levied by attachment and sale of the moveable property of 
the party obtaining the snininons ; or the Court may 
discharge the person summoned without requiring him to 
give evidence ; or may botli order such levy and discharge 
such person as aforesaid. 

(2) Where it is necessary to detain the person sum* 
moneil foi’ . I louger period than one day, 
detained moM than une the Court may, from time to time, order 
the party at whose instance he was sum- 

■ Moliuii Hfundur V llrij Bhookun, (1863) 9 W. R., 123. 

• Nawali Nazim r ProxoRcmaraiii, 2 Hyde, 236. 

• Dubois de Saran «•. Hurrish Cbunder, (ISC6] .S W. H., Ref,, G 

« III 

• Chunder bokliur t> .Tadub Cliunder, (1S73) J9 U\ R., "8. 

• Jlussitee Khanum v. Koofaoom Bibee, (1871) 15 W. R., 8S. 

• Bonomati r. Wwmcali Chunder, (1881) 7 Calc., 730. 
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moned to pay into Court such sum as is sufficient to defray 
the expenses of his detention for such further period, and, 
in default of such deposit being made, may order such sum 
to be levied by attacliment and sate of the moveable pro- 
perty of such party ; or the Court may discharge the 
person summoned without requiring him to giv'e evidence ; 
or may both order such levy and discharge such person as 
aforesaid. 

ActXIVof 1882, s. 162. 

This rule npphes to H. C. and Prov. S. C. C 

If It does not appear from the record that expenses have been deposited, and 
a witness does not attend, because bis travelling charges have not been tendered 
to him, the party to blame will suffer.' 

A witness is entitled to be paid his expenses by the party at whose instance 
he has been called, although he has not applied for them before giving his 
evidence,’ or gives evidence for the other side.’ 

5. Every summons for the attendance of a person to 
Timf. pUc. p,.r. givo evidenco Or to producD n document 
nose of nttcndince to shall Specify thc tiiuc and place at wliich 
t, .peciiod (p .«m,non,. „isj, whether 

his attendance is required for the purpose of giving evidence 
or to produce a document, or for both purposes ; and any 
particular document, wliich thc person summoned is called 
on to produce, shall bo described in thc summons with 
reasonable accuracy. 

Act .XIV of iSSj, s. 163. 

This rule applies to H. C. and Prov. S. C. C. 

A written summons distinctly describing thc nature of the document required 
must be issued on a party required 10 produce it ; a verbal order to his pleader is 
not such a summons as 1$ contemplated by law, and is not sufficient.* 

When a witness has been summoned to give evidence in a c.ase which is not 
vesched, 'a Is wot necessary to issue a fresh su.rarw.ows. He weed owly be warned 
when his attendance will be required.® 

In firing the time for the aliend.ince of .a public oJTlcer .as a witness or In 


printed, Ciiil Rule*, p 4. 

• I«hrn Chiimler e Onslli N'.itb, (tS72) IH W. R , lo. 

• Lrtndnn, llamhay and Jleditermnesn Hank r. Msliomed D.rahirn, (1880) 4 R«ni , 

IJIO. 

• rnllivk, .’ll r*. (IfWI) Itvim . 017. 

• D mf (•tmim-H.- OMK-e r. I'cnmlrmon^e Dfwree, W. U., 1^01, p Ifil. 

' * ^ldrtr»)»clu r. Ch'Tchuramiyja, (1901) 21 M*"!., eon. 

’ H. C . App ,0. 

yta It. C., C. O No. I of I7tli Jannary, |SS7, printe<] Civil Rule*, p. 12. 
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Forms of summonses —See schedule I , Appendiv D No. 13. 

6. Any person nia}’ be suminoned to produce a doeu- 
SummoQsio produce inent, wUliout being summoned to give 
document. cvideiicc ; Aiid any person summoned 

merely to produce a document shall be deemed to have 
complied with the summons if he causes such document to 
be produced instead of attending personally to produce the 
same 

Act XIV of 1882, s 164 

This role applies to H C and I’rov. S C C. 

A broker who has effected a policy and has a lien on it for his premium, may 
be compstted by the assured to produce It at the trial of an action against the 
underwriters * 

I'owert reiuire .ar Aliy persou present in Court may 

required by the Court to give evidence 
dnce'd-jcuraenr produce Aliy document then- and 
™ there in his possession or power. 

8 Every summons under this Order shall be served as 
^ , , nearly as ma 3 ' be in the same manner as a 

iimmous lowMHcc sumiiions to A defendant, and the rules in 
Order V as to proof of service shall apply in the case of all 
summonses served under this rule. 

Act XIVofi882, ss. 16s, 166. 

These rules apply to H C. and Prov. S. C. C. 

See Premchand Roy v. DecAaram Mookerjee^ and notes to Order V, ante. 

9 . Service shall in all cases be made a sufflciont time 
Time for lerving before tliG time specified in the .summons 
eummoii*. for the attendance of the person summon- 

ed, to allow him a reasonable time for preparation and for 
travelling to the place at wliich his attendance is required. 

10 ( 1 ) Wliere a person to whom a summons Jnis been 
Procedure where is.sued Cither to attend to give evidence 
witness fails to comply OP to produce a docuineut fails to . attend 
with summons pfoduce tliG document in compliance 

with such summons, the Court shall, if the certificate of the 
serving-officer has not been verified bj* affidavit, and may if 
it has been so verified, examine the serving-officer on oath, 
or cause him to bo .so examined by another Court, touching 
the service or non-service of the summons. 


• Hunter r. Lcathley, lOB. tC., 85S. 

* Premchand Roy v. Bccharam Moolierjee, (ISCC) G W. K., I2C. 
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monecl to pay into Court such sum as is sufficient to defray 
the expenses of his detention for sucli further period, and, 
in default of such deposit being made, may order such sum 
to be levied by attachment and sale of the inov’eable pro- 
perty of such party ; or the Court may discharge the 
person summoned without requiring him to give evidence ; 
or may both order such levy and discharge such person as 
aforesaid. 

ActXlVof 1882, s 162. 

This rule applies to H. C. .and Prov. S. C. C 

If It does not appear from the record that expenses have been deposited, and 
a witness does not attend, because his iraveilmg charges have not been tendered 
to him, the party to blame will suffer.' 

A witness is entitled to be paid his expenses by the party at whose instance 
he has been called, although he has not applied for them before giving his 
evidence,* or gives eiidence fur the other side.* 

5 . Every summons for the attendanco of a person to 
Time, place and pwr. givo evidence or to produce a document 
noso of niiond.inM to shall Specify tlic time and placo at which 
t. I. required to utteiid, und also whether 

his attendance is required for the purpose of giving evidence 
or to produce a document, or for both purposes ; and any 
particular document, which the person summoned is called 
on to produce, shall bo described in the summons with 
reasonable accuracy. 

ActXIVof 1882, s i6j 

This rule applies to H. C. and Prov. S. C. C. 

A written summons distinctly describing the nature of the document required 
must be issued on .t pnrty required to produce it ; a verbal order to his ple.tder is 
not such a summons .is is contemplated by law, and is not sufficient.* 

When a witness has been summoned to gue evidence in a c.ase which is not 
reached, it Is not necessary to issue a fresh summons. He need only be warred 
when his attendance w lU be required.® 


printed, Ciiil Rules, p 4 

» l.hfn Chnnd-r r. Onatli N'alli. IS \V, R . 13. 

• lyindoti, llombay and Me.literranean Rank w. Mahomed Ihraliitn, {IS**!*) 4 Rnm , 

niti 

• Piilhrk. 1.1 r«. (IMl) iS Dorn . CI7, 

, r IVumfctDoneo \V, ISfJI, p If.l, 

• * 7ut>lnn>}ada r. Ch'^rchuramt^ya, (IP-ai) 21 Mail , 200. 

• ® • App ,n. 

'tU H. U., C. O 1 oC ITih January, Itltl, printe-l Ciril r.ide*. p. »2. 
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Forms of BUmtftonses — S« scUedule I , AppendiK U No. 13 
6 Any person may be summoned to produce a docu- 
Summons .o rroJ.ms mcnt, witliout bciiig sumtiionecl to give 
document. cvideiiCG ; Aiid any person summoned 

merely to produce a document shall bo deemed to have 

complied witli the summons if he causes such document to 

be produced instead of attending personally to produce the 
same. 

Act XIV of 1882, s 164 

This rule applies to H C and Prov. S C. C. 

A broker who has effecied a policy and has a lien on it for his premium, may 
be compelled by the assured to produce It at the trial of an action against the 
underwriters * 

7 . Any person present in Court may 
8on9*Vfc*«nt*'m*”i’urt be required by the Court to give evidence 
to give eviduQca or pro iq rvvoduce anv docutncut then- and 
duce document 

there in Ins possession or power. 

8 Every summons under this Order slmll be served as 
nearly ns may be in the same manner as a 
Summon, how^ned. defendant, and the rules in 

Order V as to proof of service shall apply in the case of all 
summonses served under this role. 

Act XIV 0fr882, s%. 165, 166 

These rules apply 10 H. C. and Prov. S. C. C. 

See Prtmehand Roy v Decharam Mookerjee^ and noies to Order V, antt 

9. Service shall in all cases be made a sufficient time 
Time for lerving before the time specified in the summons 
summon,. foi* tJjc attendance of the person summon- 

ed, to allow him a reasonable time for preparation and for 
travelling to the place at which his attendance is required. 

10 ( 1 ) Where a person to ivhom a .summons has been 
Procedure where i^sued either to attend to give evidence 
witness fails to comply or to pi’oduce a docunient fails to . attend 
viti Bummons producc the document in compliance 

with such summons, the Court shall, if the certificate of the 
serving-officer has not been verified by affidavit, and may if 
it has been go verified, examine the serving-officev on oath 
or cause liim to be so examined by another Court, toucliin" 
the service or non-service of the summons. 

* IIuDter V. Ixiathley, 10 B. k C., 858. 

' Prerachsnil Roy f. Becliaram Mooberjee, (186C3 G W. R., I2G 
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(a) Where the Court sees reason to believe that such 
evidence or production is material, and that such person 
has, without lawful excuse, failed to attend or to produce the 
document in compliance with such summons or has intention- 
ally avoided service, it may issue a proclamation requiring 
him to attend to give evidence or to produce the document 
at a time and place to be named therein ; and a copy of such 
proclamation shall be affixed on the outer door or other 
conspicuous part of the house in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclama- 
tion, or at any time afterwards, the Court may, in its discre- 
tion, issue a warrant, cither with or without bail, for the 
arrest of such person, and may make an order for the attach- 
ment of his property to such amount as it thinks fit, not 
exceeding the amount of the costs of attachment and of any 
fine whidi may be imposed under rule 12 : 

Provided that no Court of Small Causes shall make an 
order for the attachment of iininovcublo property. 

ActNIV 1883, s j68. 

This rule applies to H. C. and Prov. S. C. C. 

Proof of non-servics — If the serving oiHcer returns that the summons 
cannot be served the Court is bound to examine him on o-aih, touching the non- 
service, unless it is verified by af^davit. A Natit’s report of service of summons 
or of issue of proclamation is not Ieg.al evidence.* 

Proclamation, when to issue— It is the duty of the party requiring a 
a proclairation to move the Couil.® Hefore it can issue, the Judge must be 
satisfied, and the grounds of his satisfaction should be recorded,® that the 
. ...j .v,.!,.-. •...-’nj. out of the way of the 

■ • * ' • • lUst be fulfilled,® and 

«■■■■••. ■ ■ • • ation unless it .appears 

■ ' * • ■ ■ Court either by reason 

■ ' • e witness, or of having 

■ ■' i ' ' , be inequitable to grant 

it.* 


• Okhov ChwwWr T. F.rskuie. (IWV' XV r» '»•« i«. c-«^— »« , 

\V. r... SliA.. 4; Ram . . ■ ■ ■ ■ 

Act X, W ; Ki«mduij Lid] r. ' ■ • • 

NammChumUr, (>S7i) 19 \V. . • ... ; . 

• Kiind >I..liun r. (Ji.lupkiialli, (I8i») 11 W. It., W. 

• O/wr r. Dy.lnvtli, (IK4fC)2W. It., v\pi X, C, ntllunigli |»o««iblv 

t]i«t i< nnt atoolutcly lirrt'.vArv— ci.miur'. ^lddhr■»nm'o Uot.ia r. iMiot.iin. 

W. H , M. 

• 1U»« r. >M>«n Chuiidi-r. (ISTlI) 13 W. It., 41C. 

• r. .\Ii.fun, (IH7IJ 13 \V. P... Wfi, 

• M.n..l.«n M 01 V.T Ki.Ji..nT.<JSlM)0 tv. 1l.,ew. 

• I W. n., a;. S«I aW. .lAfiir w. V.ootvo 

l‘rr^I.ii,|. \V. IS..;i7. 
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— When the return was made on the day of trial the party was 
considered entitled to some lime to prove that the witness’s evidence was 
material > 

Procedure after procIamatioQ — On the c'tplry of the proclamation, it 
IS the duty of the party to make an application for the attachment, if he wishes 

,j •- ,-«■ ..._j — , — I ri-g goes to trial on 

® The Judge is 
3Ut the discretion 
• issue a process 

of attachment he should record his reasons for refusing * 

Claims ti firofxrty atlachtd — A Judge has no power to order the attachment 
of any property unless It belongs to the person whose attendance is necessary, 
and he should be most careful not to disturb the possession of a third party At 
the same time, the law does not make any provision for any investigation by a 
Judge into the claims ofa third party to property which has been attached, and 
he commits no error in refusing to do so The claimant is not barred by the 
sale and may bring an action m the Civil Court ® 

An order under this rule for attachment of property is appealable 
— Order XLIII,r i (g) 

11. Whore, at any time after the attachment of his 
It witness oppesrs, Property, such person appears and 
attachment oay be wiUi. Satisfies the Court,—- 

drawn. 

(а) that he did not, without lawful excuse, fail to 
comply with the summons or intentionally avoid 
service, and, 

(б) where he has failed to attend at the time and 

place named in a proclamation issued under the 
last preceding rule, that he had no notice of 
such proclamation in time to attend, 
the Court shall direct that the property be released 
from attachment, and shall make such order as to the 
costs of the attachment as it thinks fit. 

Act XIV of j 883, s jfip 

This rule applies to H. C. and Prov. S C C. 

If such person appears —This means that he has given himself up 
voluntarily This rule seems to contemplate that there will be a trial by the 
Court, and implies that evidence to prove that the person had absconded as well 
as evidence in exculpation of his conduct should be heard in his piesence, and a 
determination come to on the point whether lie had absconded or striven to 
evade service.? 'Where a Magistrate under a very similiar rule refused to 

* Prom Cband Roy v. Bechftrtm, (18G6) 6 W, R., 12G. 

* Luchmun Singh v Chokowree, (187C)S3 W. R , 151. 

* Poran Chunder v. Gopeenath Singh, (1S67) 8 W. R., 503. 

‘ Ozoer Mahomed t> Dydnath. (186(11 S R , Act X, 6 ; Kara Cliaad v. 
Krislito Mohun, (1864) 1 W. R , S93 ; see also Matunguuee v Kaleo Dabea, 
(IS6j)2W. R , 4 ; Nectn Chimd r. Amind Coomar, (1867) 7 W. R, 147; 
though apparently he is not bound to do so. Compare .Siddhessurree Debia 
V. Denobundhoo, (1866) 6 W. R,66. 

* Queen v Chuniroo Roy, (1867) 7 VV. R , Cr,, 35. 

* Biahonatli Sircar, pHtltouer, (1865) 3 W. R,. Cr., 63 J 
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release property and dispose of a case without allowing the party to shew cause, 
his decision was set aside.^ 

12. The Court may, where such person does not 
Procedure if witness appear, OF appears but fails so to satisfy 
fails to appear the Court, impos8 upon him such fine not 

exceeding five hundred rupees as it thinks fit, having regard 
to his condition in life and all the circumstances of the case, 
and may order his propert}’, or any part thereof, to bo 
attached and sold or, if already attached under rule 1 0, to 
be sold for the purpose of satisfying all costs of such attach- 
ment, together with the amount of the said fine, if any ; 

Provided that, if the person whose attendance is required 
pays into Court the costs and fine aforesaid, the Court shall 
order the property to be released from attachment. 

Act XIV of 1882, s. 170. 


Th'u rule applies to H. C. and Prov S. C. C. 

Fine when imposed —llefore a Jud?e should proceed to line a person 
under this rule and order the sale of his property, he should be careful to see 
th.nt all the forma’ • • 

.md attachment, ' • ... 

mujht be sufTicier • • * . " 

Criminal Procedi • • • • ' 

be set aside if the Judge issued processes of proclamation and attachment 
without recording on whit grounds he was satisHed that the evidence was 
materi.il, and that the p.iny hid absconded or concealed himself in order to evade 
service or if there was any doubt whether the proclamation was properly issued 
nnd there was no evidence to shew that the party did not appear within the time 
fised by the proclamation,* A n.arir's report is not legal evidence on which 
to base a conviction.* 

A witness 15 not bound to attend rf the Inal is fixed for a Sunday.® 

A suit will not lie to set .aside a s-ile under this rule ;® but the claimant is 
not barred by the sale, and miy bring an action against the purch.nser to 
establish his right to the property * 


Af-heal — An order for atteebment under rule so is appeahible and an ordn 
under the corresponding section of Act XI V of 18B2 w.xs also appealable. This 
rule is omitted in 0 XLIII post. 

X 

Tlio provisions witli regard to tlio attnehment and 
^ sale of property in the execution of a 
decree shall, so far as they are applicable, 
to apply to any attachment and sale under this 


' .IbnndooSmg 4c , pftitiontrt, 11 , Cr., S 

» ll..hontth .‘^ifcar, yv'c/ien^T#, (11C3) 3 \V. R, Cr.. M. 

’ Shewilynl Sing r. firil-nn, ^ R. Vr., “3 

• XilkAnt niiutls/'Urj'.o, fx/iriontrt, W. R, 15111, Mii., P. 

• Qu.^n r. Hirgxhifid lUlu .‘•irksr. (IS7I) 8 R I* 11.. App . 1~ 

• naVl.rnrt« Singti r. (:oTrmm.>nt, (IIU;;) 8 W. R, e<C. 

• r OiMlnro., Roy. (Ixr.tlT \V. R, Cr . 33 
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Order as if the person whose property' is so attached were a 
judgment-debtor. 

This IS a nc'V provison and ne.irly ratifies the existing practice. 

14 Subject to the provisions of this Code as to atten- 
Conrt m.v of ,t. o™ d""™ ""d appearalice nnrl to any law for 

Record summon «s wit- the time being m force, where -the Court 
nesses strangers to suit thiiilcs it nccessary to ex- 

amine any person other than a party to tlie suit and not 
called as a witness by a party to the suit, the Court may, of 
its own motion, cause such person to be summoned os a wit- 
ness to give evidence, or to produce anj’^ document in his 
possession, on a day to be appointed, and may examine him 
as a witness or require him to produce such document. 

Act XIV of 1882, sect. 171. 

This rule applies to H C. and Prov S C C 

A witness called by the Court is li.thle to be cross-examined by any of the 
parties to the suit ' 

15 Subject ns last aforesaid, whoever is summoned 
u..,oipcr.on,,.m ‘o appear and give evidence in.n suit 

moned to give evidence shall attend at tho time and place named 
or produce document eiiinir.ons for that purpose, and 

whoever is .summoned to produce n document shall either 
attend to produce it, or cause it to be produced, at such time 
and place. 

16 (1) A person so summoned and attending shall, 
When they miy unless the Court Otherwise directs, attend 

at each hearing until the suit has been 

disposed of. 

( 2 ) On the application of either party and the payment 
through the Court of all necessary expenses (if any), the 
Court may require any person so summoned and attending 
to furnish security to attend at tho next or any other 
hearing or until the suit is disposed of and, in default of.his 
furnishing such security, may order him to be detained in 
the civil prison. 

Act XIV of 1S82, ss 172,173. 

Thtse rules aoply to H C and PrOX'. S. C. C 

This rule gets rid ofa diiRcuUy felt m a case,* in which it was held that 
when a case was adjourned fur further hearing before the witnesses had been 
examined, the Court could not bind them down to attend again 


' Tanni Charan o. Saroda Snndan, (1SC9)3 D. L R , A. C., 145 ; II W. R , 4CS ; 
900 also Oonro<nlos9 1? Greedbnr, (1869) 11 W. R , IiO ; £hurfaraz t-*. Dlmnoo 
(1871) 16 W. R., 257. 

* Venhatsppah v. Papimtnah, (1869) 6 Mad. U. C , 132 
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17 . Tlio provisions of rules 10 to 13 shall, so far as 
Application of rules tlicy are applicable, be deemed to apply 
to any person \vho having attended in 
coniplianco with a summons departs, without lawful excuse, 
in contravention of rule 16. 


Act XIV of iSS2, ss. 174-175. 

This rule applies to H. C. and Prov S. C. C. 

B Where any person arrested under a warrant is 
brought before the Court in custody and 
cannot, owing to the absence of the 
ties or .au\’ of them, give the evidence 
produce the document which he has 
•Jeeij produce, the Court may require 


Wftnof 
pfuiltiv, ,1 ,1 


iiia M-ivin he/Urt- nj 

All of 

Ih.srule *• 

Scope Of 

*^1 and faiimfr rule m, 


[bail or other security for his ap* 
d place as it thinks fit^, and, on such 
^cn, ina;^* release him, and, in default 
I* security, may order him to be de- 


J’/ov. < 


e that'', 

of a person who has beta 
A befur? ih^ Ccert ; a 


"O' rpp?"', 1’,;; ■ 

So'!'? «r n ,, 'S “'I'’' 



' ?''>!■ , M.r, .< 

forniil ' "I’ .1. ' '?'afnnl,,, 





. r. Utl !• (11 
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PrcsciUtion un.icr Ike laJt.w J'enaJ Cut/e — WJiere a summons did not 
mention ihe pi ICC .It winch, or tlte time of the d.iy wlien the attendance of the 
person summoned w is required, such person could not be lawfully punished under 
s. 1/4 of the I’cnal Code for non-attendtnee m obedience to such summons,^ 
nor w hen the presiding officer of the Court i> himself absent - liefote .-i convic- 
tion can be had, it must be shown that the person summoned h.nd notice of the 
summons,* and that he had wilfully disobeyed,* or intentionally omitted to 
attend,® or that he wilfully departed from the pl.ice where he had attended before 
the time at which it was lawful for him to depart.* 

19 No one shall be ordered to attend 
in per.son to give evidence unless he 
resides — 

(<7) within the local limits of the Court’s ordinary 
original jurisdiction, or 

(6) without such limits but at a place less than fifty or 
(where there is r«\il\vay or steamer communi- 
cation or otlier estxblishod public conveyance 
for five-sixths of the distance between the place 
whore he resides and the place where the Court 
is situate) less than two hundred miles distance 
from the Court-house. 

Act XIV of i 83 j s 176. This rule applies to H. C and Prov, S. C. C. 

20 Where any party to a suit present in Court re- 
fuses, witliout lawful o.xcuse, when requir- 
saPofT^rtJ® Court, to give evidence or to 

cMtknco when called on produce aiiv document then and there in' 
his possession or power, the Oourt may 
pronounce judgment against him or make such order in 
relation to the suit as it thinks fit. 

Act XIV 1882,5. 177. 

This rule .ipplies to H C. and Prov. S. C. C. See note under r. 2t, infra 
The parly must be present in Court } he must refuse without lawful excuse ; 
."ind the document must then and Ihcre^ be in his actual posse'sion nr power 
Even then the Court may cscrcise its discretion, and is not bound to give a 

k- ,1 ... i- * <■/- --.I r... n eubstantial reason, 

WI - • ordinary circums- 

h.as been giien ^ 

• ? .accounts rele\-ant 


‘ Empress t; Ram Saran, (1883) 5 Alt , 7. 

* Queen Empress v. Itris'ituppA, (ISIT) 20 Slad., 31. 

* Sliil* I’crsliad la tht mcttltr of, (1872) 17 W. R. Cr., 33. 

* Queen r Ungim Lall, 1 N. W., n»l. t873, 303. 

* Sreenath Ghoso, in the mtlterof, (1863) 10 W. R , Cr., 33 

* Queen r. hutherland, (1870) I4 W R , Cr. 20 

’ Dliunput bingh V. Prom Bibee, (1875) 24 W, R., 72. • 


No witness to le 
ortliicd to attend ti> 
perion unless resident 
within certain limits. 
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and material (partnership accounts),* or to answer a material question, and does 
not endeavour to purge ms contempt,® the suit may be dismissed. 

When a defendant had been summoned as a witness and failed to attend,® 
or to produce a document and failed to do so,‘ the Court was justified in giving 
a decree in favour of the plaintiff 


be proved was solely and exclusively within the knowledge of such other parly.® 
Lawful ezcuBe. — Lawful excuse will more or less depend on the circum- 
stances of each case, and the decision in one case can scarcely be a guide to the 
decision in another, unless the facts of the case are given, so that the Court may 
see precisely on what materials the decision was come to.® This rule generally 
refers to such an excuse as, under the Evidence Act, would justify a refusal to 
give e\ idenrc or produce the document required * See note under O. X, r. 4, 

Probate — This section applies to probate cases, but it will not justify the 
Judge m dispensing with proof of the execution of a will ® 

Appeal —An order under this role 1$ appeabble under O. XLIl I, r. r, (b). 
21. Where cany party to a suit is required to give 
evidonce or to produce a Jooumont, the 
to apply to pirties sum- provisions as to tvitncsscs shall apply to 
Ititn so far as they are applicable. 

This rule applies to H C and Prov S C. C. 

S.ave in the cases referred 10 m r 20 and O X, r. 4 a case cannot be decided 
against a p.irty for merely disobeying an order to .attend. 


‘ KatAkam r. HliTipiltm, (!••«>«> 1 5Ucl U. U . Hi 

• .IfhlA Itimji r. AvaVit, (1‘r.r.) 3 Ma.!. II. C., JfOO. 

• l!r\tmntni..jfA r Moliun. (1S77J 2 Cal.*., 

• TArarhiiKl r Crmni, (IN7|) |G W. It., 100. 

• KA<tir..-nith r. II>TArl.An*lh. {|S7|) 0 It I* -yi.l . 17 W. I! .’Vi 

• Hull r Jhvriig.M.r Jill, {IH7J) i> u. I; , iia. 

• UWhK.Jr PaI'* f»r,. (Iv.i) I All II r.r* ‘.M. 24 J. 

• lU»ji |Uno}.-.l r. Vi.!.n«, (lAv*.) 0 Xt.m , -Jii, 
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OKDER XVII. 

Adjournments 


1. (1) The Court if sufficient cause is shown, at 

Court m,iyb'rnnt time ally stagc of tlic suit (ji’ant timo to the 
and adj-.urii hearing. parties or to Aliy of them, and may from 
time to time adjourn the hearing of the suit. 


(2) In every 

Costa of adjournment 


such case the Court shall fix a day for 
the further hearing of the suit, and may 
make such order ns it thinks fit with 


respect to the costs occasioned by the ndj'ournment : 


Provifled that, when the hearing of evidence has once 
begun, tlie hearing of the suit shall be continued from day to 
day until all the witnesses in attendance have been examined, 
unless the Court finds the adjournment of tlio hearing be- 
yond the following day to be necessary for reasons to be 
recorded. 


Act XIV of i8 S3, s. j$6 

This rule applies to H. C. and Prov. S. C> C. 

A Civil Court 1$ not competent to bind witnesses by recognizances to attend 
on a future day. See however, Order XVI, r. t6 

Under Act VIII, 1859, a verbal order of the Court to witnesses requiring 
them to attend on a future day would not justify the issue of a warrant for the 
apprehension of such witnesses, if they failed to attend in obedience to such 
verbal order 1^ but ns to the present l.aw, see Order XIV, rr. 16 and 17. 

In Surjyiwioni v. Kali Kantu^ the question of the proper exercise of the 
discretion of lower Courls to grant time to parties to produce further evidence 
has been discussed 



‘ Ventntappa r rapnmma. (1S69) 5 Mod H. C.,132. 
’ (100I)2S Calc, 37. 

• Dudidihai r Soraliji, (1S(>3) 3 Bom. H. C., C.> 

* Ani'Mfr Ah v. Run B iliadoor. (IS67) 7 W. B , 84. 
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the 5ih, but the case was not taken up on the day fixed for hearing, as the Judge 
Jefc the station on the 8th, for an uncertain period (putting the Court in charge 
of the Subordinate Judge), and on bis return he decided the suit on a day not 
fixed for its hearing, although the objector applied for time to file his documents, 
it was considered that the objector had shewn sufficient cause for an adjourn- 
ment.' 

Not sufficient cause — Defendant nas aware some time previous to the 
trial that his case was corning on He got ill some ten or twelve days before 
heating, but instead of asking for a commission, put in a medical certificate at 
the trial that he was confined to his bed by lumbago. It was held insufficient to 
suppoit an application for an adjournment, and the suit was decreed against 
him.* 

Coats —A. plaintiff failed in an ex fiar/e suit to bring forward sufficient 
evidence to entitle him to a decree, and asked for an adjournment m order to 
obtain further evidence ; the Court granted an adjournment on the terms that 
the plaintiff should bear the whole costs of the hearing.®* 

Order.— Once an order for an adjournment has been made, it should not 
be rescinded on review, unless on good and sufficient cause shewn and in the 
presence of the other party.* 

Appeal — Orders under this rule are not open to appeal— see Order XLI II * 
but their propriety can be questioned in an appeal from the final decree (s. too.)’ 
Judges in appeal are not inclined lo interfere nnh inferior Courts in the exercise of 
the discretion allowed them to grant or refuse an adjournment.* 

Does he —An order made on the settlement of issues fixing a day for final 
hearing is not an order under this rule .and is appealable if made by a single 
Judge on the original s'de.^ An order refusing to examine witnesses tendered 
IS appealable * 

2 Wliere, on nny day to whicli the hearing of the 
if p,i.t,., suit '! «<ljourne(l, the parties or any of 
(ml to apjKir t«i lUy them fall to appear, the Court may pro- 
ceed to dispose of the suit in ono of tlio 
modes directed in tlint behalf by Order IX or make such 
other order ns it thinks fit. 


Aci.XIN’of iSSi, s. 157, 

This rule applies to fi C. and Prov, S C. C. 

See note to O IX, r 13.— O I.V, r. ij applies toeiery c.nse in nhich a decree 
IS pissed es />.t>K ng.imsi a ctefcndini ciilierundcr O. I.X, r. 6 for non-appe.irancc 
at the first hearing or under this rule for non-appearance at .in adjourned hearing.® 


* SxUrsni r SUtjo ttulUm. IS W. It., 320. 

* Elias r. Jiirawar .Mull, (ISTOJSI IV. R., ^*12. 

* Shank* r fstiTvgo, (I^st) 7 Gale , 177. 

* l>i*li<-n lVrliv»li r. Rnttnn freer, (H73) Sil IV. K., 3. 
» IJithoii IVfksdi r. Riiltun (leer, (IS731 COIV. It , .1. 


• Hiaa r. Ji.n«nr SIulI. (|ST.I)2I IV. R , 2ir*. 

’ It. r. lt..(l«0l)UM4.I.,RH. 

• Miini I.nl I1inr|M|vi ll.ja r. Khiri«U (ISIIj 20 Cile., 740, S-o sl^o Tailor 

r. Sirat Cliuiiclpr, 2ilCale , 7SS, * 0 //. 


unltn Ix>1p"y f 


Itimdli'me Mnqh, 23 Cale , 73*. In thl* eat", the 

... cniirmy in ^lUl Han t Ifern I>tl, (IV0IJ21 Cate.. 200, »•» 
^ l aod- al«.» Itjall i- **brrmin. (1S70| 1 Ma.l , 2iT | llafnaiae. 

lj«'.,-»i)a, nvxii 7 >1*1 . SI ; Al»ar r. (1SH7J lU Mad . /ro J 

JIf* -V.“ Vi {'“'‘’J 7 All.. 51'! : Ilh.g.an Du r. Him. (IS!>7) 10 

*',i , j lljUrrll. p. Myaji Tiraji, n>t3flj 2 ij IJom., Svi. 
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Does not apply —Thu rule does not apply, unless a d.iy has been fi'ced for 
hearing under r O XVII, rr 1*2 do not apply to an adjournment which is not 
made at the instance of the parties, but which is necessitated by the rules of * 
Court which regulates the disposition of its own buisness ^ 

Distinct from rule 3 —The distinction between this and the following 
rule IS that where there is a default in the appearance of the parties and their 
pleaders on the date h^cd for the adjourned trial of a suit, a decree may be passed 
under this section, and subsequently the case may be revived under 0. IX, r. 9 
but where time hai been given to one of the parties to do an act and he fails, the 
order passed is under O XVI 1 r 3, and the matter cannot be rev ived, but is only 
subject to review of judgment or to appeal * An order dismissing a suit at an 
adjourned bearing for non-appearance of the plaintifTand his pleader is an order 
under O XVII, r. 2 and us consequential O. IX, r 8 and not OXVII r. 3, and is 
appealable.* 

3. Where any party to a suit to whom time has been 
granted fails to produce his evidence, or 
to cause the Attendance of his witnesses, or 
to perform any other act necessary to the 
further progress of the suit, for which 
time has been allowed, the Court may, notwithstanding 
such default, proceed to decide the suit fortliwith. 

Act XIV of 1882, s. 158. 

This rule applies to H. C. and Prov. S C. C. 

Cause attendance — “Ic 1$ the business of the Court, on receiving an 
application for a summons to a witness, or for a commission to examine 
a witness, to consider whether it is likely that the summons can be 
served ur the commission executed so as to bring the witnessor his examin- 
ation before the Court on the day fixed for the hearing. A party has 
a legal right to ask the assistance of the Court m these matters, and the 
Court should grant It as a matter of course. It is for the party and not for the 
Court to consider whether he can derive any advantage from his application. 

If he has deUyed so long that he fails to get the process executed in sufficient 
time, he, of course, must take the consequence of bis deixy, and the Court will 
not adjourn the case to remedy his neglect. Unless 11 appears clearly that it 


Court may proeeel 
notwithstanding cither 
party f.iila to produce 
evidence, etc 


the witness or the return to the commission might be in Court on the day to 
svhich It may be adjourned. If the party to a suit thinks it worth his while to 
incur the expense of taking a process on the chance of deriving benefit from 
it, I would not prevent his doing so. 1 would only lake care that he did not 
use the late issue of the process as an excuse for delaying the final hearing of 
the case.”* See the note under O. XVI, r. i. 


' Scetaram r. She Uollam, (1872) IS W. Ik, 325. 

’ Tootsyni ” ‘ ‘ *“ “ ~ ■■■ • cons- 
titutes ' ■ r Prasad, 

(1899) . ■ , 217 ; 4 

CUlc. • •• 

* Ryall t’. Sherman, (1870) 1 Mad ,287 ; VcnkaUramxj-a c- Anumiikonda, (1894) 

7 ^lad , 41 ; AmKvIarann e. Snbmmania, (1870) 0 Mad II. C., 202 ; Alwar c 
Seshsmmal, (1387) 10 Mad , 27a 

* Shrimant SagajiraoV Smith, (1896) 20 Com., 736. See note oa 0. IX, r. G. . 

* dureo Dass r. Mecr Moazzum, (IS71) 13 W. It., 447, 
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Object of the section. — See notes under r. 2 ante. 

This rule appears to contemplate a case where any one party and not both,* 
has expressly obtained time to produce his evidence, or to procure the attend* 
ance of his witnesses, and has failed to do so. It does not refer to adjournments 
by the Court at its own motion ;* and where a case was dismissed for default 
in paying in the Commissioner’s fee and no time was granted, the order «as 
considered to have been p.assed under Order IX, r. 8, and not under this rule 
so when after taking evidence but without entering on the merits, the Court 
dismissed the suit on the ground that the stamp was insufhcient and plaintilT 
would not make up the deficiency ; .ArAf, the order was not passed under ihis 
rule ; but see Order Vll, r. 11* But where a defendant’s pleader, who had 
obtained an adjournment to obtain certain documents, failed and was still in 
default when the case w.as called on, and a decree was given to plaintilT, the 
decision was considered to fall within this rule and where the vakil of the 
pUmtilT on the second hearing of the cise applied for a summons against a 
witness, and on the C.1SC coming on, was, owing to the absence of his witness, 
unprepared to go on, and the case was dismissed, the case was considered to 
have been disposed of under this rule * 

A widow applied for succession certificate to her late husband. The 
application was opposed by his brother who claimed to have been undivided 
from him. The matter came on for hearing, but was adjourned on his ntiph* 
cation, he being ordered to p.iy the costs He failed to pay the costs, and the 
certificate was issued to the widow held, that this rule w’as inapplicable m the 
absence of .a specific order making the payment of costs a condition precedent 
to the hearing of the ei idence of the p.ariy in default ^ A Court has no power 
to dismiss summ.arily .a pKaintifTs suit merely because the plaintiff has omilied 
to comply with an order directing him 10 pay in a cerinin sum as the cost of 
prep.aring a map It is the duty of the Court 10 go on and decide the case on 
such m.itenal as It has before It ^ On a date to whicli the hearing had been 
adjourned the plaintiff failed to appear when the case was called on. The 
Court dismissed the suit for default of prosecution iVr/r/, that the appellate 
Court was right in remanding the suit to be disposed of under this rule * 

No new suit —The effect of a decision under the corresponding provision 
of Act \'lll of i8j>j was to b.nr a second suit, even by a minor, unless on the 
ground of fr.aud And see note under r 2 «»«/'<■ 

Execution proceedings.— Bv re.a5on of s 4, i\ct VI of 1893, this rule 
does not apply to proceedings in execution The dismissal of a petition of 
execution for default therefore does not b-ar a fresh application ** 


‘ Alwurf SeMisnirail, (1S17) Id M««l . •iZn. 

* I’eareo Mehun r hlisniii C’hnm. (ISTH) 10 W It.,:!' 

* .‘'jheb r Mnlinrunl. (ISyO) |3 M**! , 510; Venkstcramvi a r .\niini 

(ISSI) 7 >J«a . 41. 

* Muhammad r Muhsiiimsi!, (IftS*)) l| All., hi. 

' lUngsMtiij .Miilrllisrr Sirangam, fIMlH) 4 Mail H. C., 

nir, (I'.CS) 4 SUd. H. C.. 5G 

Amros. (mos) 21 Mad.. 403 
yiC (1001)21 All , 4C2. 
jiiiRh. (inii 3 ) 2 .»AII., lOI. 

3lahiiUli<hmai»ms, (iss7) in Jfad , 272. .‘•re 


,l''."i) 13 Slad ,510 


n»»>. (ISO’,) is Mad. 131; Akramniua r. Val 
• * ■ I’h-ku (IS'n) I.', All,, 40 . 


1 in 111 

iV»l *>ipi,>, r I’htkkar Singh. (IxOI) AH , Vl’ 
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ORDER XVIII. 


llcarivg of the Smt and Exaniin<\,iion of Witnesses. 

1 The plaintiff has the right to begin unless the 
defendant admits the facts alleged by the 

igit to wgiti plaintiff and contends that either in point 
of law or on some additional facts alleged by the defendant 
the plaintiff is not entitled to any part of the relief which 
he seeks, in which case the defendant has the right to begin. 

Act XIV of 1883, s 179 

This rule applies to H C and I’rov. S C C 

Rigbt to begin —In a sun for partition of certain property and money* 

• • • I . » . . 1 I . r • . t lainjjd 

• laterUl 

• ■ IS that 

before 

' „ . which 

goes to the root of the case, defendant begins but this rule does not apply to 
appeals, and if in appeal the respondent objects that no appeal lies, the appellant 
begins * 

Htg/i Ccttri.—Tht Common Law practice m respect of the right to begin has 
always'been followed by the High Court and where a patty did not go into 
evidence, but bad not intimated his intention not to do so, the other side was 
entitled to reply.® 

Onus of proof. — The test is to determine which party will win if no evi- 
dence IS given, or if no more evidence 1$ given than is given at any particular 
stage of the case, and wherever a person asserts aflirmatively as part of his case 
that a certain stale of facts is present or is absent or that a particular thing is 
insufficient for a particular purpose, he 1$ bound to prove it positively, and the 
rule IS not relaxed, even where the facts lie peculiarly within the knowledge of 
the opposite party but no question of d/icrr of proof arises where there is evi- 
dence from which an inference decisive of the case can be drawn by the persons 
entitled to find the facts.® 


* Aghore Nautli V Prem Cbuiid, (18SO}7C. L R , 274. 

* Lall Mobuii i- Peary CbancI, 1 Ind Jur,, N. S , 3S3. 

* Fatmabai V Aishabai, (18SS) 12 Doiii., 4ol. 

* Rustomji V. Koaaowji, ( 18 SI) 8 Bom , 2S7< 

* Runguiimonoy Dossee v Brijo Loll Dey, Cory , 23, 

* Viroavanii «. Appasrami, (1862) 1 Mod H. C., 376 

' Abrath v. Nor. Eastn. Ry. Co. It Q. B D.. 440; id., ll Ann. Cas., 
247 5 Hurrjhur Mookhopidhyar Nobokishto ilookerj'ee, (1871) 14 iloo. I, A., 
152 ; Sartaj v, Deoraj, (|8S7) L. R , 15 I. A., 51, p 65 

* Speight r. Onunt, 22 C. 1), 727, p 766} “Vindoinora,” owners of, r. Lamb. 

App. Cas. (1891), 1, p 7. Sec in regirf to SraHj/erabj/iJy 0 / an .Sartaj 

V. lleoraj. (1887) L. It , 15 I. A , 61 ; to a ri'jhl to retain potfeiiion of an 
tenure— Secretary of State e, Luchmeawar Smgh, (1888) L. R , 
16 I. A., C ; IG Calc , 225; of a yyot't riyAt— Mohima Chuoder v. Mohesh 
Cbunder (18SS) L It., 16 1. A , 23 ; 16 473 : .Appa Ran r. Sabbanita, 
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2 (1) On tho Bxed for the hearing of the suit or 

Statement and pro OH any other day to which the hearing is 
auction ot evidence. adjoumed, the party having the right to 
‘begin shall state his case and produce his evidence in support 
of tho issues which he is bound to prove. 

( 2 ) The other parly shall then state his case and pro- 
duce liis evidence (if any) and may then address the Court 
generally on the whole case. 

( 3 ) The party beginning may then reply generally on 
whole case. 

3. Wliere there arc several issues, the burden of prov- 
Rvidencc where ing some of which lies on the other part}*, 
several issues tho party beginning may, at his option, 

cither produce his evidence on those issues or reserve it by 
way of answer to the evidence produced by the other party ; 
and, in the latter case, tho party beginning may produce 
evidence on those issues after tho other party has produced 
all his evidence, and tho other party may then reply specially 
on tho evidence so produced by the party beginning ; but 
tho party beginning will then be entitled to reply generally 
on the whole case. 

Act XIV of 1882, ss 179, 180. 

These rules apply to fl. C and Prov. S C. C. 

Roview.— Upon the hearing of an application for fc>ie\v of judgment, upon 
which an order h.is been pissed directing the opposite party to show cause why 
the applic.ition should not be granted counsel for the opposite patty should 
begin ' 

How many coudsoI heard — A plaintiff must be represented by one 
pleader or set of pleaders and cannot be reptesented severally by different plead- 

On mchon ~ It is not the practice to Iie.ii more than one counsel or >al.d in 
support of ongin.il motions or applications against which no cause has been 
shewn in the first instance * 

When there .ire two sets of dercndints, and their interests are the same, 
both should address the Court before any evidence is t.ihen.* 


(I'pii) 13 Ms.l , 01; r*ki AWuJU r. ItiUji.HROu) H R-.m . p 4C1 } or fd 
rti'vtn' a I'llKtruj rriii>re--Ko\U«>ili3sliiii^ r fi»>tcKiliiif>ni, ll''S.') sC.ilo , 230; 
lUrliaram r. I’rar^ Mohuo. 9 Cnlr.. N13 ; Nan ndra r I!i«»iun Churwlrs, 

• ■■■ , p- « -!-• ---••.•.f,.. 

•' ■ » ■ r 

■ ■ ■ ' • I • . , ■ . .... m'f • 

• . . , . MS. 

. ■ • • I . • • ■ • . • . • • the 

• (Ihsn.hsm r. bingU. 0 All , tU. 

» JtiiViUJ r. Afm«nim. (iHTfJI Il.m. II. C., 211. 

• S.mdrt^ Hi...-.-, R. I. R., hnjv Vol. f/ri 

• IhiVihmk 2I.>hnn lU.y, In rr, 29 Csle., 32. 
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4. The evidence of the witnesses in attendance shall 
Witus«P3 to 1)0 cx- ijQ taken orally in open Court in the 
amined in open Court preseiioc and undor the personal direction 
and superintendence of the Judge. 

Act XIV of 188’, s iSj 

This rule applies to H C, and Proir S C C. 

As to Oudh — see Act XVIII of 1876, 19 

Purda ladies — Purda hdies, not claiming exemption under s. 135, should 
be allowed to remain in thiir palanquins in Court while giving their evidence 


public * 

Esamination of witnesses. — It is not the business of the Court to deter- 
mine what witnesses shall be examined , the parties must select them, summon- 
Ihem, and, if they do not attend, move the Court to secure their attendance,* 
and w hen they arc prcseni, call upon the Court to examine such of them as they 
inayofTer for ex tmmaiion,^ notwiihst-inding that the natir may have reported 
that they are m attendance * On die other hand, it is the duty of the Judge to 
examine every witness tendered, though he has not been summoned or his name 
has not been entered 111 the list,* unless It IS clear th It the intention of the per- 
son producing the witness is to delay or obstruct justice.*^ He should not select 
a certain number for examination ,ss n.,r send some away, because he had ex- 
amined ns many on one side, as on the other,*- or because bethinks their evi- 
dence will probably not be of much v.alue,** or because he is satisfied on the 
evidence already recorded,** or because they would onlv prove the same facts 
as already deposed t'> ** As 10 (he general duties ot the Courts in connection 
with the examination of witnesses, if they are not properly examined through 
the incompetency of those who have the management of the suit ** 

Afi/>e.tl if the Judge refuses to examine them as unnecessary, or tells 
(he party so, and the pony does not tender (hem, the appellate Judge shou'd 
not, if the matter is brought to his nonce, decide (he case without hearing the 


* Ruku Canu v floberts, B, L R., S. N . 5 

* Ilurro boonderv ClioW'lhrjin, m rr, (IS79) 4 Calc, 20 5 Dm Tarmi Debt, irt 

rt, (IbSS) 15 Calc., 775. 

* Casaiit Ihbi, I'l re, (1890) l2 All , 09, 

* fandunissa, tn re, (1883) 5 All , 92 As to tho case of an accused, see 

Da^unioti Adhikanni e. Iliiilraffl Kalita, (ISO!) SI Calc., 5SS. 

* Kistomohun Alookerjco v, Adaruioiicy Dabce, S Qjde, 88 In regard to 

cases of contempt, see Padavaj Chetti, ear pnrre, (1864) 2 Mad,- II. C., 319; 
Lekh Kaj v. I’alee Ram, (1809) 1 All H. C., l-M. 1873, 241. 

* Nund Moliun v Ooluck Nath, (1869) 11 W U , 90. 

’ Morno Mo)co v. fllieom Coamar, (ISGS) 6 W. R., 231 ; Soonder Naraia r. 
Namdar, (1874) 21 W. R.. 407. 

* Peon Dyal v. Panee Roy, (1370) I3 W’, B., 18S. 

» Rakhal Doss v Protap ChunJer, (I8C0) 12 W. R , 455. 

‘0 Khoorgo Roy f Shib Tolnil, (1872) 17 W. R , 172 
II Kamdhan Mandal v. Rvj Ballab, (1870) 6 B L. R., App., 10. 

I* Oopoo Ojhs V. Iliir Ooliind, (1869) 12 W. B., 229 

I* Loolo Singh V. RajenJur Laba, (1867) 8 W. R , 3C4 ; Ibhrara r. Suleman, (1835) 
9 Uoin . 140. 

I * Brij Soondur Roj v. KaimoonDuu, (1875) 23 W’. R , 63. 
if Jeiwunt Siiig]>*o r Jet Smgicc, (1837)2 31oa. I. A., 427. ‘ 

!• Rmi Gutty V. Muntaj Bibei, (I86i) 1 B. L. R , S N., xx ; 10 \V. R 250. 
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witnesses,^ provided he is satisfied that the witnesses were present, and a i/Jtta 
fide application for their examinMion was made,’ and this, looking at the gene- 
ral practice, should be proved by a copy of the petition and refusal to examine, 
and not by afBdavit.’ Hut in order to establish such a plea as that he was not 
allowed an opportunity to adduce evidence, a party must show that he tendered 
witnesses or other evidence and that his tender was rejected on the ground 
alleged.* 

Farther evidence when allowed-— It isin the discretion of the court 
of first instance to allow a party to call further evidence after he has closed his 
case ;* but it should not be allowed without some good reason.® A plaintiff 
has no right to complain that he had no opportunity of producing rebutting 
evidence, when he was summoned on behalf of defendant, and did not attend 
and where such evidence is allowed, it should be confined to matters which the 
party proposing to contradict would have been allowed himself to prove in 
evidence ** 

Leaving Court. — There should be cogent reasons to necessitate the Court 
to order principals to leave the Court, while the evidence of a witness is being 
recorded. The other witnesses should leave the Court ® 

Accountbooke.— Under the rules of the High Court, account books not 
translated cannot be referred to m an appeal without the special leave of the 
Coutt.io 

5 . In cases in whiclx an appeal is allowed the evidence 
It,,. of 'yitness slmll be taken down in 

b« iskcn ill appcaiftbie Writing, 111 tiio language of the Court, by 
or in tlie presence and under the personal 
direction and supcriutondcnco of the Judge, not ordinarily 
in the form of question and answer, but in tliat of a narra- 
tive, and, when completed, sliull be read over in the presonco 
of the Judge and of the witness, and tlio Judge shall, if 
necessary, correct the same, and shall sign it. 

ActXlVoft882, s 182. 

This rule does not apply to Prov S. C. C., or to the Chfirlcred High Courts 
or the I’anjab Chief Court, or to the Judicial Commissioner, N. \V. Frontier 
Province, in the exercise uf their Original Civil Jurisdiction — s t:o (i), 
O. XLl.X.r. 3. 8 638, former Code, I’unjvb Coun’s Act (XVlll of 1884) s 16 
(j), and s 4^1(2) of the N. W. Frontier Province Law and Justice Regulation, 
1901) O 'XL^X, r 3 

» UamJei^uiir. t’.ft<lh\ Pmh*.!, (ISTll 10 \V. K. 109} llurish Chonder r. 

(5on\l Cliundcri (1ST3J tM \V. It , ^>3; Khuda Kakhsh r. Imam ah, (18^7) 

.ML. 330. 

• Keomw Singh Rov r. Rdian Chnnder nny, (1*00) G \V. R., 213 ; Surm r. 

UMinian, (IS70) * All. 11. C.,209. 

• RamM«Br lthQtt»otiar]<«i r. Shil, Xarain. tIHTO) )4 W. R., 419 ; (•oorfxi l)o*» v. 

Pur«n Miindul (lSfi'J)t2W, K, 303 ; hut aee P«rm»vhftrl Pro*h«d r. Ms* 

homcil Syud, (l*St) C Calc., WS, p. Oil. 

• Riik»h All r Joranut. (t*09) 11 IV, R , 2lS ; Cliunder Kath c. Anuodmovee, 

(^^C9)ll W. lt.,e>9 

• R%Vtia\ 1 )mi Miin,lul r Protap Chun 1<T, (ISOH) 12 \V. R., 4^3. 

• Harm r. OifwVnol Chnnder. (1<07) S W. R , 48J. 

• r Crr,-«Cliowl-rPa»y. IlSCTjO W. R., 4C1. 

• OoUm All t*. Airv Kh»n. (IV.9) nUfun. If C., 93 

• Ritlrwnxlhr l>-<>rw-}wr 4 «u-). 2 llydo. 210 

*• IVnhat T. Ford CooRj*i»*, (IS73) 19 W, II , 121, 
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As toOiidh — see Act XVIII of 1876 5 19, Central Provinces— see Act II of 
1879 s 2. Burmali— see Lower Burmah Court's (Act XI of i88g) s 16 

This rule applies to cases under Act X, 1870 * 

The direction to laLe dow n evidence i> imperative; and where the provisions 
of this rule ha\e not been followed, as if the evidence has not been read over and 
signed, the who'e procredm" IS irregular, and the evidence cannot be read m 
appeal or admitted in a trnlfuT perjury based on it * So where evidence 
has been recorded in the absence of the opposite party, it will be rejected, if 
objected to,* and vn speciA appeal the case «»V\ be remanded to have the ev\- 
dence properly recorded, pro\ idcd the objection has been taken in regular appeal.® 

Where a paity neter had the opportunity either to examine or to cross* 
examine the witnesses or to rebut their testimony by fresh evidence,® or when 
he was refused permission to cross-examine a witness,^ the evidence is not 
legally admissible for or against him and unless a defendant has subjected him- 
self to cross-examination, no statement which he may volunteer can be used as 
any evidence in hts own case.® 

Where a will 1$ contested, the proceedings should take, as nearly as may be, 
the form of a regular suit : and where a Judge granted a probate it was held 
to be a serious defect, that he look down only memoranda of the evidence, and 
not the testimony of witnesses in the language m ordinary use in proceedings 
before the Court.* 

Where the evidence in an insolvency proceeding was not recorded, it was 
not competent to the Court to refer to the Commissioner's notes of evidence.*® 

6 Where the evictence i.'s taken down in a language 
When deposition to different from that in which it is given, 
be interpreted. j^nd the witness does not Understand the 

language in which it is taken down, tho evidence ns taken 
down in writing shall be interpreted to hint in the language 
in which it is given. 

ActXIVofi882, s. 183. 

This rule does not apply to Prov S. C. C., or to High Courts or to the 
Panjab Chief Court or to ihe Judicial Commissioner N W. Frontier Province, 
in the exercise of their Original Civil Jurisdiction See note to O XLIX. r. 3. 
Asio Oadh— see Act XVIK, 1876,5 ipand s. 151-155 and r. %ytupra. 

rieyshnmr Blioh .Vath MuUick, (1872) 17 W. R, 22L 

• Ajudhia Prasad, i» mTrttc o/, (1871) 7 B. I*. R., 75; Lakhmidas Hansraj, 

in re, (1807J 5 Bom. H C., 63 

• Kmpresa r Uayadeb Gossami, (I8S1) 6 Calc , 76> ; (a. c ) 8 C. L. R , 292. 

• Bommaraiizo v. nmj;a<amy Mndaly. (1819) 6 Moo. I A., 232, eea also Qaeen r. 

Issur Raut, (1807) 8 W. B., Cr , 63. 

• Lai Srohomwl r Peer Nuzur, (1872) IS W. R , 112. 

• Gorachand r. Rom Karain, (1868) 9 W. R., 637 ; Gooroo Boss v. Greedhnr, 

(1869) U W. K., no 

' Piksktar r Jakinram, (1803) 2 B. !<. R., App , 12. 

• Rhurfuraz r. Dliunoo, (1871) J6 TV. R., 257. 

• Raroda SwnJureo r, Muddan Mohun, (1875)24 TV. R., 1G2 

«" Alxlool r. Mahomed, {1891) 14 Mad. 404 See al«o Ajndbia Prasad, in the 
0/ 7 B. L U , 74 } 15 TV R,O.J.,16 For observatjons on the im- 
proper manner in which I'lO ev'denee in ca*es is generally taken in the aobor- 
dinato Courts, aeo Phul Kuartx Snrjan, (1SS8) 4 All., 249, 
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wUnesses,^ provided he is sutisGed that the witnesses were present, and a bona 
fide application for their exammition was imde,* *• and this, looking at the gene* 
ral practice, should be proved by a copy of the petition and refusal to examine,’ 
and not by affidavit.® But in order to establish such a plea as that he was not 
allowed an opportunity to adduce evidence, a party must show that he tendered 
witnesses or other evidence and that his tender was rejected on the ground 
alleged * 

Further evidence when allowed. -It is in the discretion of the court 
of first instance to allow a parly to call further evidence after he has closed his 
case but it should not be allowed without some good reason.® A plaintiff 
has no right to complain that he had no opportunity of producing rebutting 
evidence, when he was summoned on behalf of defendant, and did not attend 
and where such evidence is allowed, it should be confined to matters which the 
party proposing lo contradict would have been allowed himself to prove in 
evidence * 

Leaving Court. — There should be cogent reasons to necessitate the Court 
to order principals to leave the Court, while the evidence of a witness is being 
recorded. The other witnesses should leave the Court.® 

Account books.— Under the rules of the High Court, account books not 
translated cannot he referred to m an appeal without the special leave of the 
Court.i’> 

6. In cases in which an appeal is allowed the evidence 
Ho» evidmo. of Witness shfill be taken down in 
be taken lu appeaUbie writing, in the language of the Court, uy 
or in the pre.sence and under the personal 
direction and superintendence of the Judge, not ordinarily 
in the form of question and answer, but in that of a narra* 
tive, and, when completed, shall be read over in the presence 
of the Judge and of the witness, and the Judge shall, if 
necessary, correct the same, and shall sign it. 

Act XIV of 1882, s. 182. 

This rule does not apply to Prov S C C., or to the Charlered High Courts 
Or the Panjnb Chief Court, or to the Judicial Commissioner, N. W. Frontier 
Province, in the exercise of their Original Civil Jurisdiction — s. 120 {*). 
O. XLIX, r. 3, $ 638, former Code, Punjab Court’s Act (XVIll of 1884) s. t6 
(2), and s 46 (2) of the N. W Frontier Province Law and Justice Regulation, 
1901 (VII of 1901) O XLIX, r 3 

• Ram Jewun v, Kadhs Pershad, (IS71) IG W. R.. 109; Ilurish Chundor V. 

Gopal Chiinder, (1873)20 W. R , 203 ; Khuda Bakhsh r. Imam Ali, (1837) 9 

All , 330. 

• Keenoo Singh Roy r. H«han Chunder Roy, (18C0) C W. R., 213 ; Surm r. 

Ubhnian, (1870) 2 All. H. a, 209. 

• Rameasur Ilhuttacharjco v. Shih Xaram, (1870) 14 W. R., 4t9 ; Gooroo po.*a r. 

Puran Muivlul, (1800) 12 W. U, 303; but seo Parmeshari Pronhad v. Ma* 

homed b>ud, (I8SI) C Calc., OH, p. Gll. 

• Dviksh AU r. Joysnut. (l8C9) II W. B., 243 j Cliunder Nath v. Anundmoyce, 

(18C0) 11 W. k. 239. 

• Rtkhal n>»s Mundul r. ProUp Chundcr, (19GS) 12 \V. R., 455. 

• llarro Sloneo Dos>ca r. Ooookool Chnndcr, (ISC") 3 W. R., 401. 

• Ra<lhft*.TMl.un r. Orcc* Chni«Ur Roy, (18C7) 8 W. R., 401. 

• Outam All V. Aga Khan. (1800) 0 Bom. II. C.. 91 

• Ba.l Irenath r. I(iorr*pcr»aud. 2 ITjcle, 219. 

*• Madhnb Pershad r. Fool Coomatve. (1373) 19 W. R., 121. 
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exercise of iheir Original Cuil Jarts<liction See note inr.i, supra O XLIX, 
r j h IS nut in force in the Cernral Provinces— \ct II of 1879, * - niodified 
in Oudh — Act W III of 1876, s ig 

10 The Court inny, of its own motion or on the' 
An. p,rt,cni„r •''pplicatioii of an3- part}’ or liis pleader 

tioii in<i answer m.iy i«s tjikc dowii niiv piirticular question and 
taken down aiiswcr, OF any objection to any question, 

if there .appe.irs to be any special reason for so doin^. 

Act XIV of 1882, s 186. 

This rule applies to H C, but not to Frov. S. C C. .'tnd is in force in a 
modified form in Oudh— Act X\ 111 of 1876, s 19 O XLIX,r.3 

11. Where any question put to a witness is objected 
Qinfstionmiijcctedto to by a party or his pleader, and the 
and aiifiued ii,t Court. Court allows tlio saiuo to be put, the 

Judge shall takedown tlio question, the answer, tlie objection 
and the name of the person making it, together with the 
decision of the Court thereon. 

Act XIV of 1882, s 187 

This rule dies n'>t apply to Prov S C C. or to the High Courts or the 
Punjab Chief Court, or to the Ju<lici .-»1 Commissioner, N W Frontier Province 
in the exercise of their Ongtntl Civil Jurisdiction See note to 0 XLIX, r. 5 
Modified in Oudh-ActXVIl! of 1876, s 19 

Objection when made —Objections to the admission of evidence should 
be mane in the first Court in which it 1$ (possible to object, or they will not be 
listened to in the Court of appeal.* and if evidence has been admitted without 
objection in the lower Court, it must be vveigheil and not rejected by the .tppellate 
Court.® 


12 The Court may record such remarks as it thinks 
Remarks on demean- material respecting the demeanour of any 
-our of witnesses. witncss wliilo Under examination. 

Act XIV of 1882, s 188. 

This rule applies to H. C, but not to Prov S. C. C. ■ modified in Oudh 
—Act XVIII of 1S76, s. 19 

The evideiwe of a defend-mt called as .a witness by the plaintiff so &r .-is his 
credit is concerned, must be judged m the same vvay, .and on the same principle*, 
as the evidence of any other witness is judged, and the plaintiff must stand or 
fall, as reg.ards the proof of that fact, according as the evidence of the defend- 
ant on whom he relies is worthy of credit or the reverse * 

‘ Kt*9en Kaminee v. Hum Cbnndcr. (IRGd) 12 W, R., 1.1 ; Dommarauze r. Ran- 
pa*amy Mudaly, (1S4{I} 0 Moo. I A., 232; blieetiil I’ershad r. Janniejoy, 
(1SC9) 12 W. R , 244 ; GoJayi r. Mcars (ISCSI lO W. R . CO ; Chs.lee Singh 
I Itcliaree Tewarcc, (iSGS) U* W. R , 01 ; jl«kdooinnnni5«a r Nokhy Singh, 
(1875) 24 W R , 2!)0 ; Anar llollsh r HilK (186S) lO W. R. 139;Pfotap 
CliuiidiT r. Collector of 0«j<»lpvra, (1S74) 22 W. B , 210. 

* Iloclhnarain Singh t' Ororao, (1869) 13 Moo 1, A, 529 : Piidmavati r. Doolar 

Smg, (ISIO) 4 Moo 1 A., 2S5 ; Oumnaji e Dinkar, (1SS7) 11 Bom., 32i). 

• Mathura D.v« r .letSa .faiehand, (1897) 2 Calc. W. N., xcix. 
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13. In cases in which an appeal is not allowed, it 
o! .Vi. shdl not be necessary to take down the 
dence in unappealable evidence Of the Witnesses in writing at 
length; but the Judge, as the examina- 
tion of each witness proceeds, shall make a memorandum of 
the substance of what he deposes, and such memorandum 
shall be written and signed by the Judge and shall form 
part of the record. 

Act XIV of 1882, s. 189. 

' This rule does not apply to High Courts or the Panjab Chief Court or to the 
Judicial Commissioner, N. W. Frontier Province, m the exercise of their 
Original Civil Jurisdiction. See note 10 r. 5 supra \ O. XLIX, r % It is not 
in force in the Central Provinces — see Act II of 1879, s. 2. As to Oudh — see Act 
XVIIl, 1876,5 19, and s 3, It applies to Prov. S. C. C. The rule is also 

applicable to suits for the recovery of re • " ... ..... j 

or not— s. 148 (/), Act Vlll of 18S5 
between landlord and Wnant in agticult- 
taken m the form prescribed by s 
(I of 1877), s. 29. 

In Bengal, there is no fixed practice, but as a rule, the memorandum is written 
legibly m the vernacular of the Judge, or in English, if he is sufficiently acquain* 
ted with that language, and signed by the Judge and dated. A Judge of a Small 
Cause Court is bound to take down m the language of the witnesses the substance 
of what each deposes ^ 

Owing A short abstract of the whole evidence is not a compliance with 
this rule.® 

14. (1) Where tho Judge is unable to make a memo- 
. , ,, , randum as required by this Order, he 

make such nicmoran- snuli cause the re.Tson of such inaDiUty 
of’ws^inayiii’u be recordcd, and shall cause the memo- 

randum to be made in writing from his 
dictation in open Court. 

(2) Every menioraudum so made shall form part of- 
the record. 

.Act XIV of 1883, s. 190 

This rule applies to I’rov. S. C. C. ; to <»// rent suits in Bengal— Act VIII 
of 1885, s. 143 (2) ; not to the Chartered High Courts or the I’aniab Chief Court 
or to the Judicial Commissioner, N. W. Frontier Province in the exercise of 
their Original Civil Jurisdiciion— see note to r. 5, supra ; Order XLl.X 3. 
Modified in Oudh— Act XVIlI of 1876, s. 19, and in the Central Provinces— 
Act II of 1879, s. 2. 

This rule seems to contemplate soihe personal inability. Press of business 
should not, unless under exceptional rirciimstances, be accepted as a reason for 

the inability of .any officer to record hw memorandum. 


' AwriUShiihi r PanchUon Wmlw, (|S 9 C) I Calo. W. K., ctrxix. 

' 'I*. <"”• Oiithno r. br. CT..r.n, 


0. XVIII. r IG ] 


ESAMIKATIOX OF WITNESSES. 


627 


15 . (1) Where a Judge is prevented by death, trnns- 
p.iwer to Jeai with othcr cause from concluding the 

eviJence taken i«fore trial of a suit, liis -succcssor may deal 
another Judge. With aoj' evidcncc or memorandum taken 

down or made under the forgoing rules as if such evidence 
or memorandum had been taken down or made by him or 
under his direction under the said rules and may proceed 
with the suit from the stage at whicli his predecessor left it. 

(2) The provisions of sub-rule (l) shall, so far as they 
are applicable, be deemed to apply to evidence taken in a 
suit transferred under section 2.|. 


This rule applies to I’rov S C C ; not to the Chartered High Courts of 
the Punjab Chief Court or to the Judicial Commissioner N. W. Frontier Province 
in the exercise of their Original Civil Jansdiction— see note to r. $, supra } 
Order XLIX, 3 Modified in Central ProvinceS'-Act II of 1879, s. 2 

Irregularities —1 he general rule is, that a Judge cannot rely on evidence 
taken in anoiher Court, but is bound to record his own evidence, and decide 
upon It reading over their previous depositions to the witnesses in a criminal 
case, and asking them if they are true, is ivrong ,* but in civil suits the necessity 
to examine persons who have already given evidence in a previous case may be 
waived by the p.arlies asscniiog,® .and so the irreguLirity IS waived if the parties 
agree to treat the former record as incorporated in the latter,* and where such ' 
an agreement has been entered into, the witnesses should not be re-exaniinecl 
without some good reason being adduced.* Where the Judge died before 

. J k . , . .. 

• case * 

' ■ ■ IS died. 

framed 


16 . (1) Where a witness is about to leave the juris." 

Power to cxamiiio diction of tlio Couft. or other sufficient 
witness imraediaieiy. cause IS sliowD to the satisfaction of the 
Court why his evidence should be taken immediately, the 
Court may upon the application of any party or of the wit- 
ness, at any time after the institution of the suit, take the 
evidence of such witness in manner hereinbefore provided. 

(2) Wliere such evidence is not taken forthwith and 
in the presence of the parties, such notice as the Court 

*'Ali Bukeh v. SumeorooiMeon, (1869) 12 W. B., 477. 

• Queen t>. Knlundar Uoss, (|870) tJ AIL H. C., lOO. 

* Syud Mahomed r. Oomdah, (IS69) 13 W, R , 131} see Sooreodro Pershad v, 

Nundun Jlisser, (1874) 2i W. R., 196, 

* Jugutendiir Bunwarco f. Din Dyal, (1864) 1 W. R , 310 ; Jadu Rai p. Kamzak. 

(18S6) 8 All , 576. 

• Sreenath Roy p. Gohiek Chwnder, (1871) l5 W. R., 3-lS. 

* Sukram v. Kala Kuhar, (1869) 3 B. L, R., 105, But seo Gour Cbimder v 

ilaniek Ram, (1870) 13 \V. IL, 76 

' Naranbhai r Xaroi'hankar, (1887) 4 Bum. H C., 08; 

• Jagram D.is v. Karain Lai, (1883) 7 AIL, 65“ ; Afzalannissa r. Al Ali. 

(1886)8 All, 33. r. 17» i»/nr. ' 
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13. In cases in which an appeal is not allowed, it 
0( ev,. "ot necessary to take down the 

dence m unappeaU^Ae evidence of the wltnesses in writing at 
length ; but the Judge, as the examma' 
tion of each witness proceeds, shall make a memorandum of 
the substance of what he deposes, and such memorandum 
shall be written and signed by the Judge and shall form 
part of the record. 

Act XIV of t882, s. 189, 

• This tule does not apply lo Hiah Courts or the Panjah Chief Court or to the 
judicial CottimiSMoner, N. W. Frontier Province, m the exercise of their 
Original Civil Jurisdiction See note to r. 5 supra", 0 . XLIX, r. 3 It is not 
u rx..., — .i.» t>— .. ... » — • 1 of 1879, S3 As lo Oudh— see Act 

• ts to Prov, S. C. C. The rule is also 

• ,uh»lf.*r 9n •> allOived 


between landlord and tenant in agricultural 
taken m the form prescribed by s 189, 
(I of i 877 )» s. 29 


In Bengal, there is no fixed practice, but as a rule, the memorandum is written 
legibly in the vernacular of the Judge, or m English, if he is sufficiently acq^uain* 
ted with that language, and signed by the Judge and dated A Judge of n amall 
Cause Court is bound to take down m the language of the witnesses the substance 
of what each deposes.^ 

Giving a short abstract of the whole evidence is not a compliance with 
this rule * 


14 (1) Where the Judge is unable to make a memo* 
Judge unable w required by this Order, he 

make «weh memoran- shall cause the reason of such inability 
ot h« maViU?. to be recorded, and shall cause the memo- 

randum to be made in ^Yriting from his 
dictation in open Court. 

(2) Every memorandum so made shall form part of* 
the record 


Act XIV of 18S2, s 190. 

This rule applies lo I’rov. S C. C. • ^ ■.-.trnt 

of 1885, s. 143 (3) : not to the Chartered 
or to the Judicial Commissioner, N. V ■ 

their Original Civil Jurisdiction— see r 

Modified m Oudh-~Act XVIII of 1876, s. 10, and in the Central Provinces^- 
Act t( of 1879, s. 2. 

This rule seems to contemplate some personal inability. Press of business 
should not, unless under exceptional rircumstances, be accepted as a reason for 
the inability of any officer to record Ins memorandum. 


‘ AmriUPhibap I’anchVorl SW.ii, (|S06) I Calc. W. X., ccxxix. 

" ‘''TSmi oS?'."'.,-''??? ■‘>*1 <"”• Chilhiin r. trl a.r«n. 
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15. (1) Where a Judge is prevented by death, trana- 

Powcr to de.»i with other oause from concluding tho 

eviJciice taken injfore ti'iul of A soit, his .succcssoT may deal 
nnoiiier Judge. witli any evidence OF memorandum taken 

down or made under the forgoing rules as if such evidence 
or memorandum had been taken down or made by him or 
under his direction under tho said rules and may proceed 
witli the suit from the stage at which his predecessor left it. 

(2) The provisions of sub*rule (1) shall, so far as they 
are applicable, be deemed to apply to evidence taken in a 
suit transferred under section 24. 

This rule applies to I’rov S C C. ; not to the Chartered High Courts of 
the Punjab Chief Court or to the Judici.il Commissioner N. W. Frontier Province 
in the exercise of their Original Cuil Jurisdiction— see note to r, 5, supra ; 
Drder XLIX, 3 Modified in Central Provinces— Act 1 1 of 1879, s. 2 

Irregularities —The general rule is, that a Judge c.innot rely on evidence 
aken in another Court, but is bound to record his own evidence, and decide 
ipon It reading over their previous depositions to the witnesses in 3 criminal 
:ase, and asking them if they are true, is wrong but in civil suits the necessity 
:o examine persons who h.ive already given evidence in a previous case m.iy be 
vaived by the p.irties assenting, ^ .and so the irregularity is waived if the parties 
igree to treat the former record .is incorporated in the latter,* and where such' 
in agreement has been entered into, the witnesses should not be re.examined 
without some good reason being adduced.* Where the Judge died before 
writing his judgment, but signed an entry m a book decreeing the suit, it was 
leld that his successor had not acted without jurisdiction in re*opening the case * 
The present rule relaxes the general rule in case— (i) where the Judge has died, 
)r (3j h<is been removed,^ or the case has been transferred, and has been framed 
;o avoid the effect of the decision mjagram v. Naratn LalP 

16. (1) Where a witness is about to leave tho juris-f- 
Power to eiamiiic diction of the Court, or other sufficient 

witness immediately. cause IS sIiowD to the satisfaction of the 
Court why his evidence should be taken immediately, the 
Court maj' upon the application of miy party or of the wit- 
ness, at any time after the institution of the suit, taka the 
svidenco of such witness in manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and 
!n the presence of the parties, such notice ns the Court 

‘‘All Buksh f>. SumeerooddeeQ, (1869) 12 W. R., 477. 

* Queen v. Kalundai Pots, (l870)2 All. H. C,, lOO, 

* Syud Mahomed V. Ooiutlah, (1S69) 13 W, B., 181; see Soorendro Pershad t*. 

Nundun Mi«-er, (1874) 2i \v. R., 196. 

* Jncutendar Banwaree v. Dm Dyal, (1864) 1 W, R., 310; Jadu Rai «. Knnizak, 

(1886) 8 All , 570. 

* Srceimth Roy v. Goluck Chunder, (1871) I5 W. R., 34S. 

* Sukram v. 'KaU Kahar, ()SC9}3 B. L. R., 105. But see GourChunderv 

Manick P.atn, (1870) 13 W. R.. 76. 

» Noranbhai r. Xarosliankar, US$7) 4 Bom. H. Ck, OS ; 

» Jagiam Das tv Naram Lai, (|8So) 7 AlL, 857; Afzalunmssa r- A1 Ali. 

(1886) 8 All , 35. &e« r. 17, tv/ra. ' 
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thinks sufficient, of the day fixed for the examination, shall 
be given to the parties. 

(3) The evidonee so-taken shall be read over to the 
witness^ and, if he admits it to be correct, shall be signed 
by him, and the Judge shall, if necessary, correct the same 
and shall sign it, and it may then be read at any hearing of 
the suit. 

Act XIV of 1882 s. 155. 

This rule applies to Prov. S. C C. ; but not {so far as relates to the manner 
of takinj; evidence) 10 the Chariercd Huh Courts or the Panjab Chief Court or 
the Judicial Commissioner, N W. Fiontier Province in the exercise of their 
Onginal Civil Jurisdiction— see note to r. 5, anle—O. XLIX, r. 3. 

An examination under this rule being on the same footing as the examina- 
tion of a witness in a cause must be conducted by counsel^ and before the 
Court I not before a commissioner.* 

17. The Court way at any stage of a suit recall any 
Court, may recaiund u’itiiess Tvlio ha&beeu examined ftiid may 
examine rvitnesa (subjcct to the luw of evidence for the 

time being in force) put such questions to him as the Court 
thinks fit, 

18* The Court way at any stage of a suit inspect 
Power of Court to any property or thing concerning which 
any question jnay arise. 

Act XIV of 1882, 4. tgj 

These rules apply to H. C. and Prov. S. C. C. Rule 18 is new ; see R. S. 
O. 50 rr. 3 .and 4. 

Inspection by the judge does not do aw,xy with the necessity of evidence and 
wiil not support an injunction.’ 


* lIofTmanv rtam)r«>. 7. 

* E.Jw.rtfi r. JtHlIrr. (ISTOi S ft. T< tl., 2.V2 

* O. () Co r Uietl, (IIWI) 1 Ch , 13.1 (C. I!.) 
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ORDER XIX. 

Affi.davits. 

1. Any Court ma}’ at any time for sufficient reason 
Power to order Atiy «uy particular fact or facts 

point to be proved b^ iiiay Uo provctl by affidavit, or that the 

afSdavit. affidavit of any witness may be read at 

the hearing, on such conditions as t)ie Court thinks reason- 
able : 

Provided that where it appears to the Court that 
either party 6dad desu'C.s the production of a witness 
for cross exammatioo, and that such witness can be pro- 
duced, an order shall not be made authorizing the evidence 
of such witness to bo given by affidavit. 

Act XIV of 1883, s. f94 

Rules of the Supreme Court, i88j, O 37, r. 1 

This rule applies 10 H. C and I*rov. S C C 

Praottce — Allid-tvits c.innot be used svithout .in order of Court, nor at all, if 
(he opposite p-irtv desires the production of the witness for cross-e’cammation * 
The supreme Court would not admit an affidivit to correct the certiHc.nte of an 
ofTicer of Court to shew it was wrong.* 

Form of Each consists of three formal’ parts : (1) title, (21 the 

name and place of abode of the deponent : (3) the jurat The title should give 


must be given), and the day of the month on which it was made, and should 
shew that the person before wboni it was sworn had junsdiciion. 

Stamp Act, 1899 — An affidavit for the immediate purpose of being used 
or filed in any Court or before ihe officer of any Court is exempted from stamp 
rfuty uno’er the I'na’i.in Stamp Act, H of t€'j^. See A'cfteiAnfe /, art 4 , exemp- 
tion, and Shtihamuut, .tt re ® 

Court fees Act (1870)— Affidavits are subject to a duty of one rupee in 
all Subordinate Courts, under the Court Fees Act, except those made by process 
servers regarding the m.antier of service of processes, and those made by any 
public officer in virtue of his office No fee is also necessary for proof of service 
of processes Nor it is intended that any fee should be levied on an affidatit 
to prove evidence of service of process by a witness, sworn by the person who 
accomp.mies the process-server for the purpose of identifjing the witness 
When a special Commissioner is appointed to administer an oath on an affidavit 
a fee of five rupees is however p.ayable m Court-fee stamps * 

* llKckburu Union c. Urojks, 7 C. D., OS. but eco Do Mora r. Concha, 33 C. D , 

141. 

* iJooroochurn t' (ioliickmoney, Fulton, 1C». 

* Sliedianimt, in rf, (lS*tS) 12 ’’om , 276 

* .''cc Rule to, cinp VI, VrJ. I. p. 1.33, of the Civil Rules of the Calcutta 

High Court. 
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2. (1) upon any application evidence may be given 
Po«« loonier. u™. by affidavit, but the Court may, at the 

dance oi deponent for instance of either party order the atten* 
cro9%examination, (lance for cross-examination of the . 
deponent. 

(2) Such attendance shall be in Court, unless the 
deponent is exempted from personal appearance in Court, or 
the Court otherwise directs. 

Act XIV of 1882, s 19S 

R S O. 38, r. r. This rule applies (o II C. and Prov. .S. C. C. 

Grosa-ezatnlaatioti — I p interlocutory ptoceedmgs, cross-examination 
will not be allowed on affidavit, because it aould defeat the object of the whole 
proceedings, which is despatch In final proceedings cross-examination will be 
allowed. 

jrt rv^lp.—ln’iieaA of a CToss-exatn'mat'OTi, plaintiff bft aUowed 
to file an affidavit meeting matter which has been first r.-iiscd in defendatii’s 
affidavit. A party will be .allowed to bnng new mailer before the Court by a 
replying affidavit t 

“Exetiipted.’’--See ss 132, 

3 . (1) Affidavits shall be confined to such facts as 
Mattcrsionhichaffi. the deponent is able of his own know- 

daxUashsiibecoufioed. ledgo to prove, excopt on interlocutory 
applications, on which statements of his belief may be admit- 
ted : provided that the grounds thereof are stated. 

(2) The costs of every affidavit which shall unneces- 
sarily set forth matters of hcar-say or argumentative matter, 
or copies of or extracts from tioemneuts, shall (unless the 
Court otherwise directs) bo paid by tbo party filing the 
same. 

Act XtV of 1S82, s. 196. R S. O. 38, r. 3 

This rule applies to H C. and Prov. S. C. C. 

Irregularity.— Leave to file informal affid.n\Us cannot be obuined from a 
Court ol appepi * An affidavit couched m the form “ If A K, of <S.c , say” 
inste.id of in the usual form “ 1 . A, It male oath nnJ sny ” is in-idmissible.® 

Objections.— It would appear that objections to irregular affidavlis should 
be taken when the affidaMts are put in, ns objections to a deposition taken by 
commission for irre^darity should be made when the deposition is tendered in 
evidence and not l^' .nn interlocutory motion to take it off the record.* An 
objection for lengih and irrelevancy should be made .it the time cf hearing.* 


‘ Peaenck r. Ifari«.'r, " C 1 > , Cl^ 

* Olover r. Ort-inbi uk, W, K», IS'O. p, 137 . 

* Allen r. Tajlor, Iw. R.. lO n.}.. 52 

» !>• Bnt., r. ll.llrA It., 15 1 ^|,. 5)3 

* Ow»nt r. KtamvnJ, W.Jf., IH75, 5 ) 0 , 23 ) 
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ORDER XX. 

Judgment and Beci'ee. 

1. The Court, after the case has been heard, shall 
Jiui-iiaiit wiien {no- pronounce judgment in open Court, either 
at once or on some future day, of which 
due notice shall bo given to the parties or their pleaders. 

Act XIV of 1882, s J98. 

This rule .Tpplies to Prov S C. C, but not to the Chartered High Courts or 
the P.injab Chief Court or the Judicial Commissioner, N. W Frontier Provinces 
m the exercise of their Original Civil Jurisdiction— O. XLIX, r. 3 5 Act XVIII 
ofi884, s. 16 (2), ands 46 (2) of the N. W Frontier Province Law and Justice 
Regulation, 1901, (VIll of 1901) 

^ ^ The meaning of this rule IS that judgment must-be given upon evidence 


So also the recorded impression in the mind of a Judge based on partial 
evidence while the suit was remanded was held not a judgment ® 

In Bombay, the mofussil practice of disregarding this provision has been 
strongly disapproved of* 


ro«.r 10 prm,o«„.e 2. A Judge may pronounce ajudg- 

judgment written ..by meut written but uot pronounced by his 
J«.l8.'.pt.dccc„.r pi-edecossor. 

This applies to Prov. S C. C. ; but not to the Chartered High Courts In 
the exercise of their Original Civil Jurisdiction— s I20 It follows the decision 
in the case of Parbutty v Htggin,* Sec O XVUl, r ; Order XLIX, r. 3 

A judgment c.annnt be questioned because the judge who tried the suit 
wrote it after he was transferred • A Judge look leave and then wrote out his 
judgment which was delivered by his Successor; held valid under this provi- 
sion.^ Seer 8, 


* Naranbliai v. Narosh.tnkar, (l8t)7) 4 Bom. IT. C., 103 
' Oai Kanku r. Shiva Toys, (IS9.1) 17 Bom • 624. 

* Buloram v. I'sur CTiundcr, (4875) 23 W. K., 77. 

* Bai Dolu I? lliirgavandis (1906) 30 Bom , 435 ; 8 Bom L. Ft., 229. 

* Parbutty v. Hijgin, [1872} 17 W. B., 475. 

* Oirjashankar r. Gop.alji (1906) SO Bom .241 ; 7 Bom. L R,,951} Sundar Koer 

f ^Chandrcsliwar, (1907) 34 Calc , 29.1 

' Rsni.Sur.dar Kocr v Chandreshwar, (I907J II Calc. W". X , 50( ; 34 0»lc , 293 : 
approved m Satvciidia Nath r. Srimati Thrtknmni Ghatwahn (190S) 12 
Calc W’. N., C32 (F. B.) 7 C«le. L J., 66a 
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2. (1) Upon any application evidence may be given 

Po.,.rto.t,i.r.Um. by affidavit, but the Court may, at the 
danoo oi dopoient for instance 01 either party order the atten* 
cross examination. dance for cposs-examination of the 
deponent. 

(2) Such attendance shall be in Court, unless the 
deponent is exempted from personal appearance in Court, or 
the Court othcnvisc directs. 

Act XIV of 1882, s. 195. 

R. S O 38, r. I. This role applies to H. C- and Prov. S. C. C. 

Oross-examination — In mterlocatory proceedings, cross-examination 
will not be allowed on afftdavil, because it would defeat the object of the whole 
proceedings, which is despatch. In final proceedings i,ross-examination will be 
allowed. 

.'m v.Ai ■ ~ plaintiff wiil be allowed 

■ which has been first raised in defendani’s 

bring new matter before the Court by a 


“ Exempted.”— See ss 132, 133 

3. (1) Affidavits shall be confined to suc-h facts as 
Matters to which am- the deponent is able of his own hnow* 
davits shall ho confined. ledge to prove, excopt OH iiiterlocutory 
applications, on which statements of his belief may bo admit* 
ted *. provided that the grounds thereof are stated. 

(2) Tlio costs of every affidavit which shall unneces* 
sarily sot forth mattor-s of hearsay or argumentative matter, 
or copies of or extracts from documents, .sliall (unless the 
Court otherwise directs) be paid by the party filing the 
same. 

Act .XiV of 1882, s. 196, R. S. O. 38, r. 3 
This rule .applies to H. C. and Prov. S. C. C. 

Irregularity. — Leave to file informal a(fid.avii5 cannot be obuined from a 
Court of appejil.* An affidavit couched in the form “ 1 , A II, of Xc., say 
instead of in the U5U.al form “ 1 . A. B irtake oath and snjf " is inadmissible.® 
Objectiona-— It would appear 
b# taken when tF,*e affidavits are 

commission for irre^'larii) should be ' • ■ ■ 

csidence and not by •"'u mterlocu' .* ■ ■ * 

objection for length •'U'd irrdcsancy shojid be made at the lime cf heating.® 


* I'cftc'ck r Uaq«i.”r. 7 C. ILjCfi. 

* tiloitr r OrrcnU'iiV, \V. N., IS70. p. 157, 

* Alien r Tailor, 1 ^* Ik, 10 52, 

* I>« Bflt.i r. llilbil . L r.„ J5 Kq., Sis 

Ovi.ti.r. W.K., IS75, pjv 21 o.‘J 3 t. 
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ORDER XX. 

Judgment and Decree 

1. The Court, after the case has been heard, shall 
jn.ignient niiin j.ixi- proHOunce judgment in open Court, either 
at once or on some future day, of which 
due notice shall be given to the parties or their pleaders. 

Act XIV of 1883, s 198. 

This rule applies to Hrov S C C, but not to the Cliartered High Courts or 
the Punjab Chief Court or the Judicial Commissioner, N. W. Frontier Provinces 
vn the exercise of theiT Orifinai C'vil Jui»sd»ct»on—0 XLIX, r. 3 t Act XVIIl 
ofi884,s 16 (2),ands 40(2)oftheN W. Frontier Province Law and Justice 
Regulation, tgoi, (VIU of igot). 

The meaning of this rule is that judgment cnusl^ be given upon evidence 


So also the recorded impression in the mind of a Judge based on partial 
evidence while the suit was remanded was held not a judgment ® 

In Bombay, the mofussil practice of disregarding this provision has been 
strongly disapproved of * 

ro.er to pt„„o,„co 2 A Judgc iiiay pronounoo a judg- 

judgment ritten i.by tncnt wrjtteii blit not proDounced by his 
.To,It.t.'.predt.co.,or predecessor. 

This applies to Prov S C. C. ; but not to the Chartered High Courts^ in 
the exercise of their Original Civil Jurisdiction— s rao It follows the decision 
in the case of Parbutty v. fhggin* See O XVIIl, r 15 ; Order XLIX, r. 3 

A j'uJgment cannot be questioned because the j'udge who tried the suit 
wrote It after he was transferred.* A Judge took le.ave and then wrote out his 
j'lidgment which was delivered by his -successor ; held valid under this provi- 
sion.’ Seer Z,post 

I Nsranbliai e. Nnrosli.inbar, (1867) -I Botu If. C , 102 

• Cai Knnku r. Shim Toya, ()S98) 17 Bom , 624. 

• Buloram v. Issur Clmnder, (1875) 23 W, K., 77. 

• Bai Dolu r Hnrgavanclas (1906) 30 Bom , 4 >5 ; 8 Bam D. R , 229. 

• Parbutty r. Higgin, (1872) J7 W. R., 473. 

• Oirjashankar V Gopalji (1906) 30 Bom . 211 ; 7 Bom. L. R., 951 J Sundar Koer 

t. ^CliaiHlrc«lniar, (1907) 3* Cilc., 293 

’ R*ni;Sur.dar Kocr v. Chandreshwar, (1907) 11 Calc. W. N., 501 ; 34 Calo , 293 ; 
approved in Satvendi a Kath Roy R Srimatl Thaburani Gbatwalin (190S) 12 
Calc, \V. K., B.n CaVe L. J., 666. 



632 


THK CODE OF CIVIL PROCEDURE. 


^SCHEB. I. 


3- The judgment shall be dated and signed by the 
Judgment to be Judge in Open Court at the time of pro- 
nouneing it and, when once signed, shall' 
not afterwards be altered or added to, save as provided by 
section 152 or on review. 

Act JilV of 1882, sect. 202. 

This rule applies to Prov. S. C. C. , but not to the Chartered High Courts 
or the Punjab Chief Court or to the Judicial Commissioner, N. W. Frontier 
Province, in the exercise of their Original Civil Jurisdiction— see note to r. i, 
supra, Order XLIX, r. 3. 

Data of judgment — This means the date on which the judgment is deliv- 
ered ' See " date of decree” r. 7, tnfta 

Shall not be altered — This section prohibits the Judge from adding to 
his judgment. Under Act VI 11, the High Court at Calcutta decided that, though 

j j .v« .j - . e j-Qj ^ decision 

• was not expressly 

■ t such additional 

I ^ • of the decision at 

which he had nrnved, provided the further grounds did not alter the ground on 
which the decision proceeded.* Bui it seems doubtful whether such a mode of 
procedure would now be countenanced by the Privy Council Their lordships, 
referring to a some'vliat similar practice, said : “ The rule requires the reasons 
given by the Judges to be communicated 10 the Registrar,” and the observations 
made by Lord Kingsdnwn, in delivering the judgment of the Committee in 
Brenon v. show that ihese reasons ought to be stated publicly at the 

hearing below, and should not be reserved to influence the decision of the Court 
of Appeal * 

It is the duty of every judi-e to proceed as far as the 
practice of bis Court will allow him to rec.MI and cancel any invalid order which 
he has made p^r t/tcu>/ani.* 

In Engl.and, a Judge may always reconsider his decision 
until the order Is drawn up « 

Termination of suit.— The termination of a suit mcmioned in art. 89, 
Act XV of 1877, IS when pidgmcnt is given in the Court in which the action is 
commenced.* 

Conflicting rulings —A Judge should follow the ruling of the High 
Court to which he is subordinate • 

4 (l) Judgments of a Court of Small Cause.s need not 
jiuifincnu of SmiU contain niol'c than the points for deter* 
Cauve Court#. mitiatiou and the decision tlioreon. 

' Mamtnrul Hu'j t*. Niibbsi, (I8S3) 9 Calc., 7l). 

* Snaddon r T.kU, rmdiny* Cto , (I8R7)7 \V. R.. 2SG 

* llfown V. Cugj*. 2 Moo.’r. C. Cb# , 3G5. 

* tlicli'-f r Vojer, f» L. R, P. C Cav, 481, 

* TufTnral r. ItR^'hiinath Pra*acl, (IfiTi) 7 11. L R., 19(1 i 14 Moo. I. A., 

I<\ p. 49 S.«, on llii* i>Dint, Lochniin hiOKb r, Molisn, (iSTtI) 2 All , at p. 

.Vl'i ; and ivimnire Sfulisminhl r. AMul. (IwsS) I,. R , JO 1. A.. 101 } DIake v. 

Ilarrcj, CP C. lb. {'.'7. p SIT 

* Sl XftTvlri- Co., in r<. t»C D . at p. 91. 

* ' ‘c V*'' (*^’*D7 r->i«...'*18 5 Walkinvr Fox, 

* S»«nilr*i> w. i;a.t.,nvtlu (I'.'li) |5 Jjom.. 419 5 n*l«Ji r. Sakharam 

r*r*«Ur»m. (ivyS; 17 
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(2) Judgments of other Courts shall contain a concise 
Judgments of other Statement of the case, the points for 
determination, the decision thereon, and 
the reasons for such decision. 

Act XIV of i882, s 253 

This rule applies to Prov S C C , but not to the Chartered High Courts or 
the Panjab Chief Court or to the Judicial Commissioner, N W Frontier Province 
in the e^eicisc of their Original Civil Jurisdiction— see note to s 33, and r. i, 
supra or to the Chief Court of lower Durmah, O XLIX, r. 3 

Courts of Small Causes. — If the ludgment of a Small Cause Court is 
defective, the High Court can set aside the decree and direct a trial on the 
merits t A decree founded on a judgment not in accordance with this rule 
IS not according to I in ; therefore, the High Court tinder s. 25 of the 
Provincial Small Cause Courts Act (IX of 1887) has jurisdiction to pass such 
order in the matter as it thinks fit * This paragraph governs Courts invested 
with smill Cause Court power® 

Judgment, what ta— The opinions of judges who have heard the case but 
cease to be Judges ofihe High Court before judgment is pronounced, cannot be 
trcaiedi as judgments but as mere minutes or memoranda * 

Judgment, eSbet of — It IS etireniely doubtful whether there exists in 
India (exclusive of (he pmicu’ar jurisdictions which are exercised by the Courts in 
matters of probate and the like— Evidence Act, s 41 : and those which, in case of 
war, might be excrcined in matters of pri2c)aoy ordinary Courts capable of giving 
ivhat can be technically called a judgment tn remP the Mofussil Courts can- 
not • 


similar in character.® 

Such judgments <h ' ’ ’ 

admitted in evidence against them 
the ch.siacter of the enjoyment of 
possession in fact at the time of the luigaiioii.*® 


> Muhk Uahmat v. Sima Piasid. (18!)l) 13 All., 53) 

* Jasoda r. Uannnsha, (ISOD) 23 Bom., 334. 

* Xarajan f. Bh*ga, (1907) 31 Bom , 314. 

* Mahoniei] Akil t'. Asaduniiisss, (IS6S) 9 W. R , I ; Brand v Hammersmith and 

City Railway Company, L. R,2 Q. B, 223. But see cases nnder r. 2, 
supra 

* Jogendur Deli f. Funimlet Deb, (18721 17 W. U , lOl ; 11 B. L. R , 244 

* Kaiihj'a LiU »' RaUhv Cham, (18C7I 7 4V. R., 333 , OungaJhur Roy t>. Uma- 

S'Kindcry, (1807) 7 W. R , 317 ; YarakaUmmv f AiiaksU, (18(51) 2 Had. fl. 
C.. 27c ; Kntt.ims Kauchearr. Sbivagangali, (I3G3) 2 W. Ft., P. C , .31. 

’ Balaj'i r. Dharma, (1804) 2 Bool II. C, 363 

* Soorendronalh v. Piirnunnnd, (1870) 15 W R., 342. 

* Gujin Lall v. I’atteh I,all, (|S81)6Cale. I7I. 

“* Jivnulullah V. Uomoni, (1889) l5Ci1e..233 

“ Peari llohun t’ U.obitiiovi. (i88>) II Cilc , 74> ; R.smeshar Persad r. Kooai 
BJiari, (1879) 4 Calc , C33 ; D U , 6 I. A., 33 * 

*’ Ilira Lsl f Hills. (1SS2) 11 C. L. R . 521 ; and Sio Collector of Oorikbpur r 
Paivkdhvri, (IS90) 12 All,, I; PaUkdhin Jiingh r. Collector of Go.*akhnur 
(1893) 15 All . 20t ‘ 

•» N«iU V. Dako of Devonshire, 8 App. Cos., 135, p. 1C5. See Bsij'nath 
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3. The judgment shall be dated and signed by the 
Judgment to be Judgo in Open Court at the tim© of pro- 
nouncing it and, when once signed, shall- 
not afterwards be altered or added to, save as provided by 
section 152 or on review. 


Act rilV of 1882, sect 202 

This rule applies to Prov. S. C. C. ; but not to the Chartered High Courts 
or the Punjab Chief Court or to the Judicial Commissioner, N. \V Frontier 
Province, in the exercise of ilieir Original Civil Jiirisdiclion— see note to r i, 
supra. Order XLIX, r 3. 

Date of judgment — This means the date on which the judgment is deliv- 
ered ^ See " date of decree” r 7, vtf/a 

Shall not be altered. — This section prohibits the Judge from adding to 
his Judgment Under Act VI 11 , the High Court at C-dcutta decided that, though 

- .U.K. .u,. j . c..\ . - . .-jjg fjjj. ^ decision 

' was not expressly 
■t such additional 
of the decision at 

winch he had arrived, provided the further grounds did not alter the ground on 
which the decision proceeded * Dm it seems doubtful whether such a mode of 
procedure would now be countenanced by the Privy Council. Their lordships, 
referring to a somewliat similar practice, s.nd The rule requires the reasons 

given by the ^ ' ■ ' . . .^ iilons 

made by Lort . ee in 

Brenvn v Gu InC 

he.'iring below • ■ ■ -ourt 

of Appeal * 

— It IS the duty of every Judge to proceed ns far as the 

{ iractice of his Court will allow him to recall .and cancel any invalid order which 
lebas made/rr incunaw^ 

Ent’Ush pra:ti:e —In England, a Judge nmy always reconsider his decision 
until the order is drawn up." 

Termination of suit— The termination of a suit meiiiloneti in arl. 89, 
Act XV of 1877, IS when judgment IS given in the Court in which the action is 
commenced ’ 

Conflicting rulings —a Judge should follow the ruling of the High 
Court to which he is suhnrdmaie •* 


4 (1) Judgments of rt Court of Siiuill Crtuse.s need not 
Jmigiuciiis oi ivw^vti UvAii tbti jioinls vlctev* 

au«o Courts ininAtion nml tbo decision thereon. 

• Mamtrtiul Ifuij f. Kiil>tia>, llhhl) 0 Cale., 7lJ. 

• Siinddcn r Tt«M, rimljay * Co., (I8C71 7 W. R., CSC 
» Drown r Oiigj', 2 Moo.T. c. C*s , 3C5. 

• UicluT r Vojer, L P,. P. C. Cus, 4S|. 

• TufTwal iro«iim r. lUgbwnath Vni-ml. (1h71}7 l! E R , ; H Moo I. A-. 

t'l. p. 48 b.e, on tins lAchninii Sinjih r. Mbiiati, (tS7U) 2 Ah 1 at p. 

, nnd conipvte MuUnmnivl r. AMul. IlHSS) U. R , IG I. A., 101 I Dl^Ve v. 
lUrvfi.COC. 1),.8-*7. p tn-t 

• M. Nsivlrc Co., i-i rt. 12 c. 1),. *tp. PI. 

• ‘•'•'f*'"' Miivaji. 11S81)7 ; WalVun r Voi, 

• Swstiiifs., r. i:s.l.lnstl>. flu'll) 13 Horn.. 41P ; Ilalsji (;»nrsli r. FaVharnm 
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(2) Jud^monts of otlier Courts shall contain a concise 
JuJgments of oiher Statement of tho case, the points for 
Courts determination, the decision thereon, and 

the reasons for such decision. 

Act XIV of 18S2, s 253 

This rule applies to Prov S C C, but not to the Chartered High Courts or 
the Panjab Chief Court or to the Judicial Commissioner, N W Frontier Province 
in the exercise of ilieir Original Civil Junsdiciion— see note to s 33, and r. i, 
sypr,t or to the Chief Court of loner Rurmab, O XLIX, r j 

Courts of Small Cfluaea —If the judgment of a Small Cause Court is 
defective, the High Court can set .aside the decree and direct a trial on the 
merits * A decree founded on a judgment not in accordance with this rule 
IS not acfording to li>\ ; therefvre, the High Court under s 25 of the 
Provincial Small Cauac Court-. Act (IX of 1887J has jurisdiction to pass such 
order in the matter as it thinks fit * This paragraph governs Courts invested 
with small Cause Court power* 

Judgment, 'what 19 -The opinions of judges who have heard the case but 
cease to be Judges ofihe High Court before judgment IS pronounced, cannot be 
treated as judgments but as mere minutes or memoranda * 

Judgment, effect of —It IS extremely doubtful whether there exists m 

f 


of both, though the subject matter of the iiispuie is similar, and the evidence is 
similar in character.® 


Evtif^rue—Siich judgments do not conclude other parties and should not be 
admitted in evidence against them ,» or unless to prove a custom p® or to show 
the chaiacier of the enjoyment of the possessor or the landlord or the 
possession in fact at ilic time of the litigation.*’ 


’ Malik Ualmiat v. Slilia Prassd, (1891) 13 All , 53k 
' Jasodi I'. Bam.insha, (1899) 23 Bom., 33f. 

* Xarajflii v. Blixga, (1907) 3l Bom., 314, 

* Jfahonied Akil f As-idiintnss-v, (1863) 9 IV. It , 1 ; Brand v Hammersmilh and 

City Itiilwjy Company, I* R , 2 Q. B , 22J But ace cases under r. 2, 
tvpia. 

‘ Jogciidur Dab i. Funinder Deb, (1872) 17 W. U , lOt ; 11 B. L. R , 244 

* Kauhja Lull r. Ridlis Churn, (18C7» 7 W R . 333 5 Oungadhur Roy v. Uma. 

S'Kinclery, (1807) 7 W R , 317 , Varakalamms r Anak-ila, (1364) 2 Mad 11. 
C.. 270 5 K.sttiima Nauclicir r. Sbivagungali, (1863) 2 W. R , P, C , 3l. 

’ Balajir Dharma, (1801) 2 Bom. 11. C , 303 

* Soorendroiialh r Piirnianuiid, (1870) 13 XV. R., 343. 

* Oujjn Lill t>. Piitteh Lall, (iSSl) 6 Calc., 171 
'® JiinuiulUh V Romoni, (1888) 15 Calc , 233. 


>' Paan Jlohim i> D.ohimovi, (iSSi) 11 Ode., 74> ; Rameshur Persad 1 
Bdnn. (1870) 4 Calc , 013 j L R.. 6 I, A , 33 
•MIiraLsl tJ TIilN, (1883) 11 C. L. R..53i: and aeo Collector ' 
All '^00! ^ S“Sh f. Collector of 

»* Neill V. Duke of Davonslnrc, S App. Cos, 113, p. 103. Se'» 
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3. The judgment shall be dated and signed by the 
Judgment to be Judgo ID Open Coui’t at the time of pro- 
nonncing it and, when once signed, shall' 
not afterwards be altered or added to, save as provided by 
section 152 or on review. 

Act XIV of 1S82, sect. 202 

Tins rule applies to Prov. S. C C. ; but not to the Chartered High Courts 
or the Punjab Chief Court or to the Judicial Commissioner, H. W. Frontier 
Province, in the exercise of their Onjmal Civil Jurisdiction— see note to r. /, 
Order XLIX, r 3. 

Date of judgment — This means the date on which the judgment is deliv- 
ered ^ See “date of decree” r 7, »«//« 

Shall not be altered — This section prohibits the Judge from adding to 
his judgment Under Act Vllf, the High Court at C.*lcutia decided that, though 
the Code did not auihorue the recording of any further grounds for a decision 
or of any addition to a ludgment once delivered, such a course was not expressly 
forbidden, and a Judge might lawfully append to his judgment such additional 
reasons as might tend more folly to show the correctness of the decision at 
which he had arrived, provided the further grounds did not alter the ground on 
which the decision proceeded * Cut it seems doubtful whether such a mode of 
procedure would now be counien.inced by the Privy Council. Their lordships, 
referring to n somewhat similar practice, said : " flic rule requires the reasons 
given by the Judges to be communicated 10 the Registrar," and the observations 
made by Lord K'ngsdown, m delivering the judgment of the Committee in 
Jlrown V show that these reasons ought to be stated publicly at the 

hearing below, and should not be reserved to intluence the decision of the Court 
of Appeal * 

It IS die duty of every judge to proceed as far as the 
practice of his Court wilt allow him to recall and cancel any invalid order which 
he has mn6t per tttcut tarn * 

/nic/rr^ —In England, a Judge may always reconsider his decision 
until the order is drawn up.e 

Termination of suit.— The termination of a suit rncmloned in art. 89, 
Act XV of 1877, '» when judgment IS given in the Court in which the action is 
commenced.* 

Conflicting rulings ~A Judge should follow ihc ruling of the High 
Court CO which he is subordinate • 

4 (J) Judgments of a Court of Siimll Causes need not 
jii.ij!iiieiii» ot Small Contain more than tlio points for deter- 
Cau«o Courts niiuation and the deci.sion thoreon. 

’ Mamtnzul Hu>i I Nubbai, (isjo) 0 Calc., 7ll. 

* Piindilen r Todd, T millay & Co , (1807) 7 \Y. B., 280 

* Ilmwiif fSiigy,2.Moo r. C. Cas,3C3 

* TUfliirr Vojer. 5 L. U. ?. C Co*, 43l. 

* TuITizal no*^-m r Iloghunaih l’ni«ad, (IS7I)7 U U R., IRO j 14 Moo I. A , 

41*, p 4S on Utt« jioini, IacUwivi HiWtth r. Mobsn, (18TU)2 AU . at p> 

»'•< . unit compile Jlnhammid r. Ali-lol. (ISiSJ L. It , 10 J. A., 101 ; liUVe v. 

Harrcj. C. p., S-T, p 8M. 

* bu Nftivirv C«>.. i» »■«. 12 c 1>..atp. 01. 

* IJovmd MiUnJi. (lS'n)7 Rom..,'.|H i WatViiur. loj, 

* ^’5?"'^?° »5 Rom.. 410 s Balaii Cai.cili r. Sakhsram 

1 •ra.Iiram. (is'.oj i; i 
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pive evidence in a case merely by making a statement of fact in his judgment. 
If he intends the Courts to act upon his statement he is bound to make that 
statement in the same manner as any other witness * In a case in 
which the principal point at issue was the legitimacy of the plaintiff, and 
the Judge was influenced by the resemblance he bore to the person he 
churned as his father, who hid been personally known to the Judge, it was 
held that the decision of the Judge upon the personal resemblance could 
not be received or acted on by .1 Court of Appeal* But where the Judge 
declared that cenam persons were unworthy of credit, inasmuch as he 
knew them to be professional witnesses, and the Judges of the Suddar Dewnny 
censured him for making such an obserxration, their lordships of the Privy 
Council said “Their lordships think it right to state that in that censure they 
do not at all concur It is of great importance that the Judge should know the 
characier of the parties, and it is of great advantage to the decision of the case 
that it IS heard by a Judge acquainted with the character of the parties produced 
as witnesses, and who is capable, therefore, of forming an opinion upon the 
credit due to them ’ * . 

Construction —In construing a judgment, rfa difficulty is found in recon- 
ciling the conclusion ultimately arrived at with a previous part of the judgment, 
such part must he rejected * 

5. In suits in which issues htivo been framed, the 
Court to state Its dcci Coutt shall state its finding or decision, 
Sion on each issue with the rcasons therefoi*, upon each 

separate issue, unless the finding upon any one or more of 
the issues is sufficient for the decision of the suit. 

Act XIV of 1882, 8 204 

This rule does not apply to Prov S C. C , or to the Chartered High Courts, 
or the Panjab Chief Court in ihe exercise of their Original Civil Jurisdiction, 
O .XLIX, r 3. and Act XVIII of 1884, s t6 (2), or to the Chief Court of Lower 
llurmah, see Notification No. 1737 A of Nov. ist, 1900, Gazette of India, 1900, 
Pt I. p, 730- 

Be BUfiSoient for the decision of the suit.— These words do not pre- 
vent .a Judge deciding all the Issues raised in the suit ^ 

In appealable cases, the Lower Courts should, as far as practicable, pro- 
nounce an opinion on all the important points, since by omitting to do so a case 
may have to be remanded by the Privy Council, which might otherwise be finally 
decided on appeal.® 

The judgment in a cause should be founded upon a case either to be found 
in the pleadings, or involved in or consistent with the case thereby made.'' It 
IS not open to a Judge to decide a case in (fie defendanf’s favour on a point not 

* Rousseau v. Pinto, (1867) 7 W. R , 189. 

* Jesvv unt bingjce Jet Singjce, (1811) 3 Uoo. I. A., S60 ; See also Meethun r. 

Rusheer Klmn, (1866) 11 .Moo. I. A , 2l3, p. 231 ; 7 W. R , P. C.. 27. 

* Bamun Doss r. Tnrinee, (1857) 7 Moo I. A , 203. and see the remarks in the 

case of Maliomed Buksh r, llosscini, (1SS7) L R., 15 I. A., 81 p. 91. 

* Bykunt Chunder r. Dhunput Singh, (1873) 19 W, R., 101. Seo “Isteepreti- 

iios,” r. C, i)i/ra 

* Devarakouda u. Dovarakonda, (1882) 4 Had., 13i 

« Ts — p jjg , Ismail Khan Mahomed 

• * .CO But see Barhamdeo Narein r. 

• • Laic. BoDomali, (ISS5) 11 Calc,, 

. • (loot) 26 All . 231 See note to 

’ Rslien Cliundcr i Shamachurn, (1836) 11 Moo. I. A.. 7 ; 6 U*. R., p. C. 57 » 

Mylapore lyusavi my r. Vco Kny, (1SS7) 14 Calc., 892. 
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Contract. — When the plaintlfTs are entitled to ask for the performance of the 
part of the contract in which they are interested and the defendant claims execu- 
tion of the whole, to which the plaintiffs do not object, the Court ought to pass a 
decree directing execution of the whole contract instead of rejecting the claim.' 

Contnbniion — In a suit for contribution the decree should, if possible, 
declare the liability of each of the defendants 2 A joint decree should not be 
given.® 

Costs. — The costs of proceedings in execution of a rent-decree should not be 
added to the decree so as to make it appealable under s 58, Act VUl of 1869 * 

Cross appeal. — Where two patties appeal, so that one is a cross.appeal to the 
other, there should be only one final decree between the parties ^ I'lamlifl's 
suit being dismissed in the lower Court, he appealed, and got a decree for a 

! )ortion of hts claim with costs ; respondent got costs for the portion disallowed : 
\eldy that the respondent could not take out execution for his costs, as there \sas 
only one decree, and that he could only execute lor the sum remaining after 
decfucting them from the amount awarded to him.® 

Damages. — Where plaintiffs with separate interests sue for and obtain 
damages, the decree should not be a joint one for a lump sum, but should appor- 
tion the damages;' and such a decree should assess them and not leave them 
to be ascertained in excution of the decree.® 

Debtor and eredtfor.-^Tox directions by the Privy Council for taking account 
and preparing decree in a case between debtor and creditor, see Fartab Bahadur 
V. Chttpal Singk ® 

Dielaraiton to succeed to a mutt. — ^Time m.ay be given to qualify for the 
position 


were, was held bad 

Easement —The declaration of a right to have a roof projecting over another 
man’s land and discharging water on it, includes as an accessory right the right 
to enter and repair 

‘ Ilari RaghunntI) v Rnshoaji Ann»t. (1805) 19 Eom , !>\0 

* Dliurnt I’ftinley f. Munthom Koocr, (1875) 23 W K , 421. 

* Uohsdco MUsor r. I^ahcrcc. (1S75) 2l W R , 250 ; Camaroundarcc r. Anund- 

moyev. tl8Go) 3 W U , l70 , 1’lUrohur r. bin rub Nath, (1871) 15 NV. It , 52 ; 
Otiodliih r. Alcoran, (1567) 7 W R , 191 ; Kixto Ojornsr r. Anuml Mojee, 
7 W. R. 300; Nobm Mohun r Oopal Chuuaer. (18C0) 11 W. R.. 53S 5 
Hrislo Mnneo r Ruroda Daws, (1870) 14\V. R., 143; 31unlan All r Tufaz- 
zul lIo«scin. (1871) 10 W. R., 78 

* Kailunibmi Dabja r Koylsili, (1831) C Calc, 5*>4, An to tlic rnanner nf 

intenng conti'in an appiJil dvcrw, *ce Mothoora MoUnn v Htirj Kuborc 
Roy, (1872) 18 W. R , 286. 

* lUiKho-.hunsSaUcyr. Ailoo,20\V. R, 29t, 

* I«««r Cliumlcr r. JIun Muhnn, 12 IV. R., 308 

* Tnlokc Nath r. Hunlolt, (ISCS) 9 W. It, 299. 

* Munccrotn r. Jluicchun, (1870) 13 W. It, 139 

* ParUb lUhadnr r. Cliitpal Singh, (1592) 19 Calc , 171, L It, 19 I. A., 33. 

’• Rangnchariar r. Yfgni, (lS9i)) )3 Mail., 521. 

Pifthi Pal r. Cuman. (189i>) 17 Ole.. 013 ; U It , 17 I. A., 107. 

«» Rhnni^l^h^nth v^Naralu r«r»h«U W. It.Ot; Kuyut HmRh v. Imnt, 

‘ • lUm Phut r. Ithngwaii, (1‘>C9) 13 W. B , 328. 

' • llayt^ttpcva r. Ram!. (IS92) 15 Mt<l , "SO. 
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Encroai.k>ncnt by buildtng on htnd of another , — The decree in a suit for 
possession of a land, encroached upon by a stranger by the erection of a building 
on It, should state that the plaintiff should recover the land, with liberty to the 
defendant forthwith to commence to remove hiS building, and to restore the 
property to its original condition within a certain period, m default of which the 
plaintiff would be at liberty to remove the building at the expense of the defen- 
dant t 

Foreclosure and sale — See App. D. Nos 6-io. 

Hindu -Msdoiv — Proper provision for the maintenance of a Hindu widow 
must be made in the decree before the adopted son or other legal heir may be 
allowed to recover the family properly from her,® or before a mortgagee with 
notice may be permitted to take possession * 

— In a suit for possession of immoveable property, enquiries 
as to the value of improvements must be held before decree, and cannot legally 
be reserved for determination in the execution department.* 

Le^al reptesenLitive.^ln a suit against a legal representative, the decree 
should state that it is against the defendant in that char.icter.* 

hlainXenanet —A decree for maintenance sVitmfd not tmfy dedaTt the sum 
payable in future, but also direct it to be paid ;• but if it does not, ^ or it does, 
and the decree gets barred, a new suit will he on it as a mtie declaratory 
decree ® 

A decree for maintenance in favour of a Hindoo widow may be set aside or 
suspended for unchastity ® Her subsequent unchasity may be alleged and 
proved as answer to the widows suit to enforce her right 

or other of the forms 

• - statement of costs 

' der a decree unless 

me IS mentioned in 

■ • named.t* What is 

• the judgment says 

, fits jtt or interest on 

‘ Preniji v. Cassum Juma, (1890) 20 Doni., 298 

* Jamnaliai v. Ravchand, (1883) 7 Oom , 223 t Yvllano r Bbimaiigarocla, (1694) 

18 Bum., 432 

* Kachawav. Shivsjogapa, (1894) 18 Doni., G79. 

* Ncllajav, VadaUipat, (1878) 3 Mad., 383 

‘ Girdlurlal r. Bai Shiv, (1884) 8 Bom, 3U9 ; Vir.iragavanima v Samudrala, 
(I8Sj) S Mad, *203 ; and see Gnruvappa v. Thimma, (1887) 10 Mad , S16 : 
Sathuvayyaii r. Muthusami, (1889) 12 Mad , 323. 

* Vishnn v. Manianims, (1883) 9 Bom, lOS ; Asliuto^h v. Lnkhimoui, (1892) 

19 Calc , 139 ; and ivc Mansa v. Jiwan, (1887) All , 33. 

* Vinayak V. Ahaji, (1888) 12 Bom., 41C, 

' Sahlianatlia v. Subba. (1834)7 Mad., 80. 

* Vishnu V. Manjinima, (1885)9 Bom., lOS. 

D.vulta Kuan «. JJeghn Tiwari, (1S93) 15 All , 3S3. 

* • Purmessuree Dutt v. Joj-natb, ((871) 15 W. R., 326. 

*• Zoynul Abdeen e. PhooUah, (1871) 15 Wi. R., 13C; 

' • Janokee Nath v. Joy Kiaheii, (1871) 15 W. B., 4. 

' * Kri^htokiahore v. Roop Lall, (1832) 8 Cate., GS7. 

Nubo Kristo i>. Parbutly Churn, (1870) 13 W. R-, 23; Goluck Cbander r. 
(tuiiga Narain, (1872) 18 W. R., Ill, 

Mosoodnn Lall r. Bbeckaree, (I3C6) 6 W. R., Mu , 109 ; PiUai r. PiJlai 118741 
L. R., 2 I. A.. 223. . 

* ' Nain Singh v. Jawahur Singh, (1869) 1 AlL H. C-t 167. 
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mesne profits and costs will not be allowed in C’ceciition even id Privy Council 
cases, if not expressly declared, though mesne profits may;®- nor interest on 
costs but It IS not necessary tn an appeal decree that the specific sums which 
go to make up the costs should be set forth.* 

/’m/zV/o// —A decree in a partition suit merely declaring the share of the 
plaintiff and some of the defendants, reserving all other questions involied in the 
suit, was held to be irregular in form * 

Persons liable.— \n the Mofussil Courts, the person declared liable must he a 
party to the record, though perhaps it may be otherwise on the original side of 
the High Court, if the parties commit contempt.* Thoui-h one defendant 
should not generally be made to pay another defendant’s costs he may be 
made to do so, if he colludes with the plaintiff and makes him bring a suit for his 
benefit, and also to pay his own costs.* 

Possessory — Where a decree under s 9 of the Specific Belief Act (1877) 
directed that the costs of removing huts and filling up excavations should be paid 
by the defendant, it was held that this portion of the decree was bad * 

Probate . — A suit in Ilritish India by the executors of the will of a naiive of 
Cutch was dismissed on ita appearing that the plaintiff» were only furnished with 
probate issued from a native Court field, that the phunliffN were not entitled 
to a decree without taking out probate or letters of administration in Ilntish lndi.a 
ora certificate under Act VIl of 1889'® 

Pelte /. — A plaintiff suing fora share in properly sliouid not get more than he 
has asked for,** subject, however, to this that the appellate Court may lary the 
decree, in accordance vMtli matters admitted, which have occurred sub'equently.** 
A plaintiff who has sued for a declaration that the defendants have no right in 


the limit of lis jurisdiction tr> entertain a suit** A pl.iinllff should not get a 
decree for relief whibh he h.ns not asked for ; so when he has sued to establish 
his right 10 property and for an injunction, he should not gel a decree declaring 
his right to an easement ** When a plaintiff sues on one cati«e of action, and 
gives evidence wluclt, if est.abtishing anything, establishes another cause of action 

• Mnliomed Yokoob r Sluhomod, (187-1)2’ W. I> , 033. 

• Lcclnnund Singh 1 Court of W»rd«, (1870) |4 W. R., 3S7. 

• Muddun Thakoor r JIorri«on, (1872) IS W R., 2.73 ; Torc^tcr i. Secretary of 

State, (1877) t. R , 4 1 A., 137 , 

• Mothoorn Mohan r iriiry Klshoro Itoy, (1872) IS W. R , 2SC 

• Jiwdum >ARu r /JS'lV JS Afad , Sto Ji.tw* Draw fUuHulrr e- 

Diirgit Cliiirn, (I8SI) "Cole., 3IH UhoohiinRioyi r Shnnit bunderj, (J8SC) 

12 Calc.. Vt73 


• Jointeo Chuiidcr Scln r. Anttndo Lall, (1870) 14 W. R., A. O , 
r Raih Ciinndcr r. Kutfl'Kaminee, (14C<) JO W. R , 191. 

• R!iyn>o llaonl r. IK-o Tv'Arnin, Mnreh , CIH 

• Tilak aiandm T Falik Cliandrs, (1898) 23 Gilo , prvi 
i" Mtnv«ing r Amad KddIii, (1891) 17 Mad.. 14 

” Samat r. Atnrn, (ISS2) C Iknn., 391 ; Xaravimhv r. Aj’pv R«u, (189.7) 18 .Mad , 


'• Svkiiaram r lUn, (Isx’) G Rom , 113. 


'* Wamaamn r Rmtomji, (1897) 21 15«,m , 701. 

“ JMloomoiu iKt-njf. llafc*. (|VHj) 8 Calo . 29,7; rtaun rru*Ad r. Rnlj. {l‘'«3; 
0 CaV ,112. 

’• Mv!l.o pii r. lUnijl Ratal. (Is9l) Ifi All . 2x0. 

'• ••amUyya r. (5..pvUlrM»rwmnia, (1892) |.8.Mvl , 419. 
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his su t should be dismissed* \ p' untiff haMny filled to establish .i Lamm on 
vhich the sun is biscd should not be allowed to fall b.ack upon some other, as to 
which the defendants h.iJ made admissions * Relief may be prayed for in the 
alterniiue ’ Under certain circumsi.inces, in a suit for eifclusive possession, a 
decree for joint possession maybejtivcn, but not unless the plaintiff asks for it 
and shows that he is cniuled to u * Exclusive possession can only be awarded 
on proof of e\'-ulsi\e title * Where a plaintiff has sued for possession on the 
prouiid that the defend int was his tenant, he may be given a decree on proving 
that the defendmt is a licensee, and that his possession was permissive * 

/vV«/ —If the pl.iintiff has assessed the rent on cert.iin lands at 
Re i-S per beegali, he should not be awarded Rs 3 by the decree ; * and where 
a person sued to recover land on a lease, defendant pleaded a sale, and the lease 
was found not to be genuin'^, but the land w.as decreed on tlie ground that, 
though there had been a s.ale, it had not been consented to by the proper parties 
and was invalid: it was held th.vt, as no issue had been raised as regards the 
sale and the plaintiff rested his claim on other grounds which had failed, the suit 
should have been dismissed* In a suit to recover possession of property held 
under a lease which had cvp.red alter the action had been brought, the decree 
should not be for possession , but should declare th it the plaintiff is entitled to 
possession up to tlie expiry of the lease ® After the sale of a share in an estate 
under Act XI of 1859, a suit was brought to establish a mokaran lease, as an 
incumbrance upon the share in ihe hands of the purchaser, The lease having 
been established as to so much only of the lands as were covered by the title 
proved, the decree below, although no <)uesiion of apportionment had been raised 
was conditional tint the whole rent reserved should be paid Held, that this 
condition shoultl have been omiited, the amount of rent being determinable by a 
future proceeding, if necessary 

Imperfect decrees —A decree holder can receive only wh.it is entered in 
the decree , and if the terms of the decree are so uncertain that it is impossible 
to ascertain what has been decreed, evidence cannot afterwards be taken to amend 
the uncertainty m the decree The law expressly allows certain matters to be 
ascertained in execution, and, beyond these, u is the duty of the Judge to take 
care that Ills decree IS so precise that It '$ capable of execution without leaving 
It to the Court in execution, to decide what the Judge intended to decree but 
if, on reference to the record, the defect tn the record can be so fir met as to 
render the decree capible of execuimn. it sliould be executed,*® and in execution 
a decree cannot be altered or varied *’ 

A decree declaring that the defendant his a right of occupancy on payment of 
a proper rent, without defining the rent, is defective ** .ind so is .1 decree award- 

» Miiillinosooildiin 1'. IIilK (ISCS) 10 UU K.. 243 

* Kri'<hn3 PilUi v Uingfis.imi I’lllii, (I89J) IS Ulid , 4C2 

* I’crumal V, Kavcri, (IS33) IG Mwl., 121. 

* Antii Singh v. Arandil Smgh. (1S93) IJ All . 412; Xana r. App.i, (ISOG) 20 

liOni > 627 ; WahiJ Alaca v S»fut AUid, (ISW) 12 All , 5J6. 

e P.vrnshram f Jliraji, f IS03) 29 Bom , 509 j Nanit; Appi, {1S9S) 20 Bom , 627. 

* Abdul Cham V. Bvbiii, (J003) 25 All , 25C. See note to r. 13 port. 

r flhyrulUh v. Kishorenatli, (I®**®) ® 

* Pataniyandiv Srnltnsami, (1S64) 2 Mad. H C,411. 

' Unianund Roy v. .Srcokisbvn, (I8C7J 7 3V. R , 213 

Iniaiiilxiiidi V. Ivimloaw.in, (1887) 14 Calc , 109 ;L R,l3IA,IC0 

i> Dwftrkaiiath IlaUlar r Kamilakantli, (1869) .3 B L. R , App., 123; and see 

Joytara Dissce r. Mahomed Mobaruck, (1832) 8 Calc., 075 

* • Jawaliir Mal v, Kistuc Chaiid, (IS91) 13 All , 313 ; and see ''JvTEnPRCTiTrov,” 

infra. 

•• Pilhi r. Pill.ii, (1S74) D. R , 2 I A , 219; Forester r. Secretan* of State 

(1877) L. K, 4 I. A , 137 ; Seth r 2Iurli, (lS77) t. It , 5 1 A., 78 ; 3 Calc . 

C02 

• * Kaleo Narain r. Cliunder Nsrain, (1874) 23 W. R., 228. 

41 
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ing mesne profits at the rate admitted by the defendants, and larger mesne profits 
contingent on a higher rate being proved m e«cutmn ;t or for possession of a 
specific quantity of land without defining the boundaries although wlien they 
are only ineffectively defined, the acts of the parties may he such as to fix them;’ 
or for exclusive possession of land not in the sole possession of the judgment- 
debtors, and the shares of the different shareholders have not been defined or 

. . , . •• ' jjj p].-jint 

e plaint 

. jm time to 

. • by each, 


that the order so amending the decree was open to revision.^ 

Remtdy . — Where the decree is imperfect, and the Judge who pronounced it 
has left the district, and it is tmpossible to draw up a decree from the judgment, it 
seems there is no alternative but to order a new trial.® 

When void —The decree determines the right between the pirlies ; and 
m order to determine what it really decides, it is often essential to see what are 
the righls in dispute between the parties, and what were alleged between them 5 
because if a decree gives rights which are not properly m issue, it ts absolutely 
null and void.® 

Decree tigainat party deceased during suit. -When a decree has 
been passed against a deceased party, .n ignorance of his drath, it has been h( 
by the Allahabad and Ilomb.ay High Courts that the decree is a valid decree. 
Ilut the Calcutta High Court has decided that when a suit is insiituted and 
decree is passed against a person who was dead at the time the suit n 
instituted, the decree cannot he cxecute<l again«t his legal representatives. 
IJut when in an appeal pendingbcfure the Privy Council, a widow, one of t 
defendants died, the appeal was decided and a decree was passed, the plaint 
being left to add necessary parties in the Court below.'® As to execulii 
proceedings, see s $o 


‘ Ixitfoolliili r. Jiu«ccbun, 10 tV. R.,2t. 

* KsngftI Cliuiidra r. Kanre Lall, (lb79) 4 Calc , CO 

* SiTrctarj of Sr*to r. Durhijoj Singh, <1R92) 10 Ovic., 312 s L..n., 19 I. A., Cl 

* I’rosiitiiio Counter c . Ad.k'ouree, (187-1 18 W. R., 41. 

' MiiliamRiiid Suliinian r. itubammsil Yar, (1881) C All., 30 

* lUm Soomlur r Tarock Chunder, (IS73) 10 W. U., 23. 

* lUtin r 8heu IVaucI, (1891) 13 All., 121. 

* Ktshen Dyal r. Ab-lod Lnlecf, (I‘i73) 10 W. R., CC7. 

* U«<hm»oii r Uuloep Singh, IICI.I>, at p 823; anil (>«> Jovtara l>iA«ee 

Mahonied, (I8s2) H CaV., 073 : Omnio Lall r. Itamdliun, (1872)18 U*. It 
r.o3 


'• Clietaii Cliamn r. llaU.li.vIra, (isng) 21 All., .814 ; llamivehan * r AninHeharT 
(I^') 7 ) 21 limn, . 811 ; I’rruditil and McmiA'ra o( Oipfian Doanl r. 
^tr^nc^. I Knapp, 1 *. C , M, p 00 . 

•' rtirri.itfn Nat), Tagnre r. Hnronsth Hoy, ( 1 W> 8 ) In W. It., 45.8 ; 14 D. L. It 


dr» Ki-ihut. lUij r 
Irix j kiMl Jtnantlii 


d*-®.’) 10 Calo , 513 ; L. R', 
in Knthna r. ltain<'h*n>lni Vitlial. (I 9 i> 2 ) 2 C llom., 


10 

31' 
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Representative parties —During ihe pendency of a suit biought by A 
for immoveable property, A died and his only son w.is allowed to represent him. 
It was held that m the decree he should be described as “ substituted appellant 
as representative of his father A 

Interpretation —In construing a decree, the terms of which are ambig- 
uous such construction must, if possible, be adopted as will make the decree one in 
accord.mce with law, and not a decree sufh as the Court making it had no power 
to pass,* but a decree cannot be extended in execution beyond the real meaning 
of it» terms ® The construction of a decree must be governed fay the pleadings 
and judgment* and not by the plaint * The pleadings maybe looked at,* also 
the judgment^ but not a note of the judgment * 

— Under the Transferor Property Act the plaintiff can get a 


terms ol the judgment-debtor's written statement" incorporates the terms ol it.** 
A decree for “ the plaintiff’s claim with costs” means ihe^ claim as l.iidm the 


* Ran Bijiiv Jitg<t(pal, (iS9Ii (SCilc., 111. See Rules of Supreme Court, 1833, 

0. 17, r. 1. 

* Amolak Ram e, Lichmi Naisin, (IE97) 10 All . 17-1 
' Budan t* Raraeliandra, (18S7) 11 Bom., 537 

* RobinEOD V. Dulcep Singh, 11 0. ])., at p 823, Lacbioan Siiicli v. Mohan, 

(1979) 2 All., 497 5 Jawohir Mnl t>. Kistur Chand, (ISOI) 13 All., 343 ; 
bankara i>. Kclu, 14 Mad ,29 " *•*■' ’ • '*'■ "o'"' ’o C.xlo., 

11)3 , Kali Krishna v. Secrctfti p. 183 ; 

L R., 15 I. A., ISO ; bhrt Ganee i. 633 i 

Ueemabai r Yuniunabai, (1899) * (1893) 

19 Ca1c , 1S9 ; L. R , IS T. A . 165. 

* Kubo Kiahore v Anund Mahun, ( 1872) 17 4V. R , l9 ; Muhammad Saluiman t*. 

Muhammad Vivr, (1894) 6 Aik, 30. 

* Lachnii Naram v Jwitia Noth, (1S9C) IS All , 311 

’ Shivkl Kahdas v Jumaklal Natliiji, (1894) 18 Bom, 542; Lakshmi KaoU* 
ijamnii r Iniigaiiti Rajsgopa, (1897) D. R., 25 I. A., 103. 

* Sumar Ahmed v. Ifaji Ismail, (1876) 1 Pom , 153. 

* Rai Singh t>. Parmanand, (j8S9) II AIL, 486 ; Sonatun Shah t. Newai, (ISSO) 16 

Cate , 423 

'® Thamman Singh r. Oanga Poiid, (1879) 2 All, 342 ; Ilarsukh r, Megbraf, 
(1879) 2 AIL, 341 ; Janki Prasad v. Baldeo Naram, (ISSO) 3 All , 216 
*' Keerunjun e. Oopendro, (1872) lO B. L R., 57. 

** Ram Nandaii v. Lai Dhnr, (18S0) 3 All , 775. 

” Soude Shnnivasani v, Krishiiajva. (1887) II Born, 177; but see Thamman 
Singh V. Ganga Itam, (1879) 2 All., 343. 

* • Shah Aleh Ahmed e. Canj' Singh, (1872) 18 W. R., 277 

* * Ram Lochun p. Munsoor, (ISCS) lO IV. B., 96. 

** Oopco Kiasen p. Brindabun Chiinder, (1873) 19 IV. B«, 41. 
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ing mesne profits at the rate admitted by the defendants, and larger mesne profits 
contingent on a higher r^le bemg proved in execution -t or for possession of a 
specific quantity of land without defining ihe boundaries ;® although when they 
are only ineffectively defined, the acts of the parties may be such as to fix them ,® 
or for exclusive possession of land not m the sole possession of the judgment- 
debtors, and the shares of the different shareholders have not been defined ,* or 


suit and after decree until the satisfaction of the debt held, that it was illegal tor 
the Court to decree the claim for inteiest by way of amendment of its decree and 
that the order so amending the decree was open to revision ^ 

Where the decree ts imperfect, and the Judge who pronounced it 
has left the district, and it is impossible to draw up a decree from the judgment, tt 
seems there is no alternative but to order a new trial.® 

When void. —The decree determines the right between the pirties } and 
in order to determine what it really decides, it is often essential to see what are 
the rights in dispute between the parties, and what were .alleged between them \ 
because if a decree gives rights which are not properly m issue, it is absolutely 
null and void.® 

Decree against party deceased during suit -When a decree has 
been passed against a deceased party, .n ignorance of his drath, it has been helc 
by the Allahabad and Bomb.ay High Courts that jhe decree IS a valid decree** 
But the Calcutta High Court has decided that when a suit is inslituted and s 
decree is passed against a person who was dead at the lime the suit wai 
instituted, the decree cannot he executed against hts legal representatives.*-' 
But when in an appeal pending before the I'rivy Council, a widow, one of _ th( 
defendants died, the appeal was decided and a decree was passed, the plaintif 
being left to add necessary parties in the Court below.** As to cxecutior 
proceedings, sees. ;o 


‘ Lotfoollah t' Nuscebun, (1868) 10 W. R., 24. 

’ Kangnl Chundra v, Kanye 1^11, (1879) 4 Cwlc , 69 

* Secretary of State v. Dorbijoy Singh, (1892) 19 Calc., 312; L. R , 19 I. A., C9. 

* Prouuiiiio Coomer v. Addessuree, (1872) 18 W. R., 43. 

* Muhaminad Sulamian v. Blubamtnad Yar, (1834) 6 All., 30 

• Ram Soondur v. Tarack Chandcr, (1873) 19 W. R , 23. 

' Hasan Shah i< Sheo Prasad, (1893) IS All., 121. 

• Kishen Dj al v. Abdool Lntetf, (1873) 19 \V. R., 207. 

• Robinson v. Uulcep Singh, II (XH, «t p 823; and see Joytara Uassee t‘. 

Mahomed, (1832) 8 Calc., 97o ; Omrito Lall v. Ranidhun, (1872) 18 IV. R., 


501 


(1807) 21 Boin , 314 ; President and Members uf Oiphs 
Rtcnen, 1 Knapp, P, C , 83, p. 96. 

* * Nath Tngoro v, TInronath Roy, (1863) 10 W. R., 455 ; 14 B. L. R.i 

•» Ru^ndro Keshul. Roy e. Doorg* Soondery, (1592) ID Cole., 513 ; L. R', 10 I. 
. A,, I(i3 ; and Janardhan Krishna r. lUmcliandra Vithal, (1902) 20 Bom., 317* 
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It H IS held that no separate order under s. go of the Transfer of Property Act 
was necessary before selling the non-mongaged property ' 

A/r/v/ij-r — In a suit fur partition, a compromise »v.is filed, agreeing that 
certain ajcertamed property should be divided in certain proportions, and certain 
other property not then ascertained should be divided in the same manner The 
Court declared th it a decree should pass in the terms of the compromise. 
that It could only be executed against the ascertained property and iv.is merely 
decliratory in regard to the property unascertained * 

f/we —The mcniiun in a decree of a time when a decree becomes enforceable 
IS not a conditio.i, but indicates a term from which limitation runs ^ 

In a suit for pre-emption, the first Court allow-ecl one mouth for payment. 
In appeal filed after the expiry of the period, the decree was confirmed ; but no 
period mentioned /tM, tliat the month must be calculated from the date of decree 
in appeal ,* hut where m .i redemp'iun decree the lime was fixed and an appeal 
was preferred, bu' uiihdrawn by permission, ume ran as in the decree of the lower 
Court ® 

The fact that an appeal had been presented would not enlarge the for 

payment nf the sum decreed, or prevent the decree from being executed.® 

Effect of decree —A decree, though not according to law, if not appealed 
against, is binding ^ 

A decree o.tce m ide is conclusive between the parties and a Court execut- 
ing It cannot go behind it ® 

As a rule, a deciee IS only binding between the parties, principal and //o 
(»ee note under O .\XI r too) -md their rcpicsentiiives ; after decree, 
representatives cannot open up the original proceeding,’^ and it creates an 

obligati - ' - I-.V „ .V‘ v-i •, 

the..de( ■■ 

•“‘tres 


xiicb as negatives the idea that any lien enn 

* AmoUk Ram e. Lnelimi Xaiain, (It^der the procedure in s. 5 J, Act XX> 
» Budan V. Kamchandra, C18S7) U Boi 

* Bobinsoop. Dulcep Singh. 1| (X ~ “ ~ 

(1879) 2 All . 4<j7 , Jawahir /A» , 3C0 ; Durgs D.ii v. Dhagwat, (1891) l3 
bankara v. Kdu, 14 Mad , 

108 , Kali Krishna v. Secret. 70) 4 C L. R . 97. 

L R., 15 I A., 186 : Sbri Ganea 
Becraabai v Ynmunalni, (1890) 

19 Calc , 159 ; L R., ,is4')) 11 All , 3)6 ; but see Kod.ii Smgh r. Jaisri, 

* N uhfi Kjahtica v.. Axisiat' 

Muhammad Yar, (]) 15 Doai , .770 ; Oiudasann «. I^hwsrgtr, (1892) 1C Bom , 


• Lachnn Narain v. J 

’ ShivUl Kahdas '*S97) 17 Bom , 517- 

lyammi v, Im.i Prat.ipa, (1895) L. 11 , SJ I. A , 3> ; 10 Mad , 249 

• Sumar Ahni<>''Br.sjcmlra Kumar, (1902) 29 Calc , 8)0 ; 6 Calc. R’. Jf , 838 

• Baj Singh am ‘'High 1 ' Uimediwar K<>>r, (I9>)1} C Ciitc W. X., 796 

in '^CliiKkcrliutty r. Gobnid Clioiiilw Bos, I .'«liiune, 244 

'® Tliainma . . • 

(1879 ‘Jnj'in f. Mumlor Koer, ()S7.>) 22 U. R , 127 
ii Xeer ' Kighu, (ISS |) 8 Bom , 303 . Tatya i- llalaji, (1883) 7 Bom., 370 
IS Chnnikr Bisu js *• X«>I>J Ki'w i Sloofcerjec, >V. R , ISO), p 159 
IS Jlunjorca f. P.iJIit S>KHKlurco. ()875) 24 W, Pw, 2s3 ; Xurstngb Dosa 
. 1 - KumrcKxMoeii, (tS73) 2i» \V. R , 412. 


n.uc]imcLni.iIli Singli i Madho Dis^s, (1870) 2 All tl. C , 70 
*• .\«mi Jiil.ee !• It.ini Kant, (1873) 19 U*. U , 251 : Akhe Bam r Nand Klshore, 
(1876) 1 VH., 2.5G. 
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af:er fio'iincf a certam sun: due, went on to oecree costs and interest tderecn 
ihn was b'M not to jtiinfy a decree for inte.’est on the sura detreed.^ and :f 
there IS a s't off on account of co^ts, interest should onlv ran on ti’e araountaner 
set-ofThis been deducted.^ 

Ht/ftntf’flon —The first Court ga-e power to redeem within two menths.^J 
this w.is c-infirmed by the Court : hell, the t-io months ran from the date 
ofihe ni,<b Co in’s decree'* but ih.sruJcdaesnotappIr.ifilisapaealiswih- 
drawn,* and the same rule applies in a decree for preemption.® Accorciaj 

io the CalciitlA High Court, howeser, when the decree of the appellate Cenrt 

simply rfismissci the appeal, the time for redemption runs from the date ct 
the decree of the first Court • In Calcutta, a redemption dccree can be aecutra 
even after (he (irne fixed in ibe decree his pissed;" but not in-Mac'as, 
nor hi the Nnrt(i-West ;» nor can the time be extended a'ter the perou has 
clapseti.*® 

A Coiifi fan in its discretion p.iss a decree for redemption in a case la 
' (pell tlie |tl li'iliffs iiave sued for e|cctment;‘* but a co^didon in thedecretia 
'^nt for redemption that the defendant should not be cv cted ti'I t..e crops 
|d sortfi were till was held to be wrong.** 

Vi nm//w/r(rrf— In I’rivy Council cases, where their lordships direct a 
ir a teriaiti spetlfied sum of costs, /•/us costs, for the appeal to Eoslana, 

. „« ..,'*'**'* Courts beinv/, the latter clause covers the costs of tracsaiinf ta. 

, " ^ "" ' ' ’ in one case interest was 

’ ’ • though not specifically declared 

,j ... hie amount may be allowed,** ufi- 

ih* r,-i‘r,„ te ,,n,^«nlttih-itlon of the amount due what was the rate iniended 

’ ochm,« bol 11 «">■■!" l>“l an a»,ydonhe general 

ntntiie, thsn ihe pnmt dr.pos.ns ol lilt; 

a decree hae 

nd Che decree passed,**- and ii,. nrocee<l« l» ' ®. ^ ^ u.W 

i» charged on the properti. Ser oronertv ^*'.***^* 

’ftv be sold and the s.ilc lotiti^ — 1^ the decree is a valid ^f^***' 

terest of the debtor wiiidc-r when a suit is insututed aitu » 

^TiHiiul"^* ‘•I 1^® 

ol FuttuU p ii'-tiy y*' **\ ag.-rin»i bis legal representatiies.** 

ee MitgU 1 Uej K.ioi-i. iJs fi •* H'mi., Vyy Council, a widow, one c* . fo® 

Jv -we Sluitij r \ trniiim »l, iJoiii , ,l7o ; (;^ decree was passed, the plainlin 
lutjpu r. Kami. (i>Vi) '» i5,.i/ y Court below** As to execution 

...Ii.. mni( 

Ram r. K.iiu ,, ,,, , , ^ ~ . 


cu7c: \ 

■Jli Id All.. i>s (JM9J 1C , .>15 \ 

id.^. D.b n..y P F»i,.ml>i,<'8W>) 13 Me ”%C7, ’ 312 ; L. R , 10 I. A„ 69. 

ii-xiuirer K.illikwto.d'. 089J>' 27^ '' 

Malito c. A^Ik’Jxv, J7 13 All,, 4fio, 3®' 

c., HOI; Jumouiiv ». Li e Vifin^Vi y„„s,. I 

lirr— Ribaji ». Dljuri, tl’iSj) 9 5,,’, -0 j;e>m , ; 

'iJ) .■> Sliid.. 37 : Choekalin ja. e \ 

yal c. Diirgx (isyit) 12 A!L. 2 «t>r\l« ;V. II 25 J* A .) 

*v f"*” Ch-inJ. (t«Ns) 13 Cilc.. r. foitl.nucn.jVSi"!;, .>.**«« »•• 

^hAlr.Jainia (I'pO) U Buei.. 337 ; (but .iiUMtJ Ift CVk- jily ^372) 18 W. R.. 
r Mad., 3i3;Sjak.>na e. l'‘ar»athi.\|» jit. , 

I.nrhA.«>ar (is:s) L K.. $ 1. .-k.. 233; 30. MtieI,I,Hnjn„ch*rT«. 

■^>1 L. I... 13 I. , 1 ; 13 CjIo . 21. '‘I ’ter r. -Srcrrfnry ,,1 .StWl r. Van 

Mad. SIC j MuttiaS: j- ,, . \ 

.-f- » M.djiui, L,i tS. L. n.. 

■- B. -d'i i!iA<h 1 

"i.-aM , .1; .t; ’{'<• )i. 

K. Id I. A„ ,i\ • 
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It wis held that no sepirate order under s. 90 of the Transfer of Property Act 
was necessary before sellioj; the non-mor gaged property ^ 

—In a sort fur partition, a compruniise was filed, agreeing that 
certain a'cectained property should be divided m certain proportions, and certain 
other propertv not then .isccrtnined should be divided in the same manner. The 
Court declared th it a decree should pass in the terms of the compromise. Held, 
that It could only be e'cecuted against the ascertained property and w.is merelva 
decliratofv m regard to the propeiiy unascertained* jich 

Ft-ne —The mem ion in a decree of a time when a decree becomes 
IS not a condition, but indicates a term from which limitation runs ’ ‘ 

.iiA * 

In a suit far pre-emption, the first Couit allowed one month for d ,• a 
In appeal filed after the expiry of the period, the decree was confir,"*^ ' 

peno i mentioned h.ld, that the munih must be calculated from theg''“ - ' d'^bts 
in appeal ,* hut w here m a redempimn decree the time was fixed ^ 
was prefened, bu' withdrawn bv permission, time fan as in the d lo jus i v a - 
f-,,',. s' t- , c opertv, there must 

mortgage,'® or ihe 

The fact that an appeal hid been presented would not e^ns are not liable for 
payment of the sum decreed, or prevent the decree from be;^y are joined as parties 
Effect of decree —A decree, though not accordtu'^ne Allahabad High Court 

agtinst, IS binding ' z; 

, , , , . . . 15 I A , 99 5 Molnblr Pershad 

A decree o.ice nude is conclusive between i»-n . Sivesinkara t> Pnrvati. (l8S2) 4 
mg It cannot go behind It ” all, (1874) U» I* P., 187 { L. R., 1 

As a rule, a deciee i5 only binding btt n. , i 

/«ra./,>»(.te noleilnd.rO .\'xi r loS) | rA?'".'!’? 

rcp.t.tnuii.es cannot npen up tlie „„5»l>aciAc I>SS«) S. A I , m 

obligation supersedimj ili.tt existing before. (1875) 15 B I* H., 251! SnrnJ Biitisi 
the decree .>isr h(» set aside to a suit m$fil878) I. 11 , Cl. A., 88 ; Miittnvjii Chettiai 
risJ=-r>— -r— Vil <lo« not supp. 23 ; Si'aS''' Iisal) 7 Matl., 

interest, wiih interest fn,*--. . . R , 13 1. A., 1, )» li ; 13 C.ilo., 21 

1 r;ou,r<'S2' 1- K-. '7 I- 'l.. Hi Mnl.nl, it Per.haJ 

» RanBijaiv Jagatpol, (t89i>. 5Sl ; Klwhlul UaUiiian r. Oobind Pomliftcl, 

oif.n, 

* Amolak Ram e LaJinii Naiain, (Rpjt 383. 

» Budanf Rsmehandrs, (1837) li Dot b R- 13 I A., ODj Periasami r. 

♦ Rolim«on r Dulcep fjingh. 11 (i 

(IBTO) 2 All., 4-J7; Jawahir /AII,.3C0j P 

■ * ■ t aeo the e.xHo of Arunaclials 

.y, iftho father ii acpirate at 
lO Boiis— Trimhnk r. AVarojaii 
ntrayyatigir, (1842 4 Sla'L, J. 

* Nuik) rwunore r Anunr 

Tflu’nanimatl'iar,!)') 15 , 3*-'''!^ 

• Lachnii X’arain v. •* Bom., 3S3 

' fihivlal Kahdaa llSCd) 17 Bo 21 U'. R., 2C0 ; Clieyt Xnrolo fihig n. V.onvatfn 

lynmmi v. Inu Pnitayv, (•. Sll ; Koohlecp Kooer r. hfngh, (1875) 

• Sumar Ahtn» IJMiciulra 

• Itaj Singh am Sum!, c (>893) 1C Mad.. 99 

VO ll8W)2-’M*.I.. 49. 

(* 87 fvu''J>in V Mad, 28 j are aUo llorfrl I'railiad ff. 

" *'• Gobmd Pmhad. (1897) 2<) CaK, .128 

! c*i (1895) 17 All, 537. Rut «<•« Dhamru hingh 

^ r ’Kumru7V ^***'^^ ‘ I? **'!'*' "" 
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in Bhawam Prasad v KalltA has been questioned in the Afadras High Court.® 
The question how far sons are bound by a decree against the feather must be 
decided with reference to the particularfacts of each case If the father is manager 
and the question in issue is one which equally affects him and the other members 
of the family, and if the suit is properly defended, the .adjudication will bind 
alt the persons interested with the father. Sons will still more clearly be bound 
if being of full age. and knowing of the litigation, they acquiesce in the conduct 
of It by the father ® There is no distinction in prfticiple between a mortgage 
given for an antecedent debt and a mortgage given for a debt then incurred In 
either case, the debt is binding on the son and the enforcement of the security 
exonerates the son from the burden of his father’s debt.* 

A'wr/.z —A decree against the kurta of a family, or the guardian of a minor 
binds the estate when the charge is one that a prudent owner would make in 
order to benefit the estate ,® .and m the case of a guardian, that in addition 

ress enactment ® So, it has 
a kurta, bound bis adult 
a brother as’ manager of a 
father and himself binds the 
interest of all the members of the family, though they have not been joined as par* 
ties to the suit or execution proceedings * But the manager of an estate is not a 
guardian lo bind a minor by a bond in Bengal ,® or in Bombay.^® Even in 
Bengal, (he managerof a commercial concern can bind the members of hi* 
family interested in it But in Madras, they should be made parties to any suit 
for a tiade debt, even if they .are sons .and the debt Iws been contracted by their 
father But where a decree directed mesne profits to be paid by .a person who 
was manager— the decree did not show he was sued .as manager — and two 
members of the family joined with him were exoner.aled, the decree did not bind 
thefamily*® Where the m.anaging members of a joint Hindu family borrowed 
money for a family purpose, the creditor is entitled to a decree ngninst the family 
estate, but not against the survivor of the managing members personally’* 
There is no presumption th.at .a loan contuacted by n managei of ajoint Hindu 


‘ Bhawam Prasad c Kalla, (lS9o) 17 All , .W? 

* Soo Haniaaajvan r Vjras.ami. (I$93) 31 Bfad , 332; Piilani Ooi'nd.vu f, 

BangdjyaViOUinlaii, (1899) 23 M.id , 207 

* Kunjin Chetti v Sidda Pillai, (1899) 23 Mud., 401 

* Chidambara v Kootliaperumal, (ISfif) 27 Mad , 32G 

‘ Ifunooman Pir»au(l V Cdbowe Mnnr.q Koonvvcieo, (lR(9)C.'Ioo I A, 393, 
llatmm v. (JoviniU, (1878) 2 Mad, 3.19? Ifan i Jairam, (1800) |4 Bom., 
597 , Ilari v. BliBb.uiCdnau, (I8S9) 16 Calc . 40; L. U , 15 I A., 195. 

* D.abee Dutt r. Subodra, (1876) 25 W. B., 449, Chimmarj Siiigli v. Subran, 

(1879) 2 AH , 902 

’ Naravnn Gop Ifabbu p. Pandiirang, (16811.5 Botn., CSS ; RaUiacata iv Dcvji, 
(1899) 23 Bom , 372 

* Bhatia v Climdliu, (1897)21 Bom , CIG. 

* Doorg.a Peravd » Kevho, { S31) I.. U , 9 1. A , 27. 

D.iji f. Dliirairani, (ISiS) I2 Boin., 18 ; compirv Kainvrajii t Scerefarv of State, 
(ISSS) 11 Mad, 309; Subrnminijayyan r Siibrnniaiiiyayyan, (18S3) 5 
MatL, 135 

'* Bemiil.i Do'seo 1 ' Mohun Doss"*, (I8S0) 5 Calc., 793 ; scu aI«o Joliurra Pibec 

'.0) 


'* Gunis,imi r Siniurti. (tSS3) .5 Mad, 37; Aninacliila v. bivjc'ri Eamin- 
dar, (1S8I) 7 .Ma 1 , 33i ; and see fS»lfiur»yyan f 5Iutliu"aini, (JSS'J) 12 2fad , 

•• VciiUatii.. Kaveri. (li.S»)7Ma.| . 2rt|. 

'• Clulamayjar Varodijjn, {|S99J 23 Ma.l , ICO, 
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faiTi’ly his been contracted for .1 family purpose ' The manager of a Hindu 
family has no pauer to rextac by acknowledgment .a debt barred by limitation, 
except as against himself - 

.l/.r« t/rr <>/ ei/.rA* — \ manager of an inftnt’s estate has in 

case of necessity oi f'r the benefit of the minor po«*er lo sell Ins property.® In 
Co nbav it hax been held that a mmoi is not bound by a decree in a Sint brought 
b) the manager of Ins estate, ^iinlesi by judicial sale rights have been created in 
innocent ihird pirties and no prejudice is shown to the minor * 

— A it<i> n iV'tri represents the /arw.iJ, unless he has been guilty of 
fraud or breach of ciniy , * but this does not prevent a suit for an injunction to 
restrain ihe decree-holder from executing the deciee against him® A personal 
decree obtained against a i>« »t’u« does not bind tf/om property, even if the 
debt for wliicli the decree was obtained was contiiictcd for the purposes of the 
»//(?>« ' But a deciee m a sun iti which the kamnvjn of a v.wtbudn tllom or'a 
t>taruinikkjt,t\,tin /,ii rtMif is in l.is rcpresenl.itivc capacity joined as a defendant 
and which he honestly defends is binding on the other members of the family not 
actually made parties ® 

C'ra.'itri —A decree against unthvs is binding on all future representatives 
of the devafani, unless set aside on the ground of fraud ® 

lVtdo’>:-~\ Hindu widow will, as defendant, represent and protect her 
husband’s estate as well in respect of her own as of the reversionary interest in 
any suit, the object of which IS to recoxer or to charge an estate, and a decree 
against her xxili bar the reversioners Thus, when a widow is sued for the debt 


Court, ani the proceedings show a clear intention on the part of the Court to 
bind the entire estate, no technic.al objection will be alloxxed,^® but if the existence 
of the minor son is completely Ignored, and there IS nothing on the face of the 
proceedings to show she was sued as representing him, he is not bound by the 
decree.** A decree against “Mnssamui Chooharoo Koer, mother and guardian 


* buini Padmanahh v. Narajanrno, (1894) 18 Dorn., 520. 

* Diiikar v. Appiji, (1893) ‘iO Itoni , 153 

* JlohanJiid Mondiil r Niifui tlondiil, tlS99)2‘5 Calc , 8 ^) , 3 Calc. U'. N., ?70. 

• Kadiinith V Chiranaji, (19!)^) 30 Com., 477. 

• Tliciiju V Chilli lilt, (1884) 7 Sfnd , 413. Sfoulm v. Kcishnxn,’(1887) lO Mad , 322 5 

t'ubramnnjnii f ICali, (1887) 10 Mad , -355 j .Subraniinx x i v. Gotnln, (18S7) 10 
Mad ,223 

• Appu V. Rimaii, (1891) 14 Mad.. 423, 

* Uovmda i’. Kri*hnxii, (1892) 15 Mad , 3J3 

• Vusutlev.an r Sankaran, (1897)2101x11,123. Sou also Maiixk.xt Vclsnima f. 

Ibrahim Lebbi;, (1904) 27 Mad., 373; and Atnmunni v. Krishna, (1893) 10 
Mad , 405 

» Kclut’ r.iulcl, (ISSG) 9 Mad., 473 

N'iK«’ndL‘r Chund.’f r. Sreeniiitly Dus^ee, (l$07) 8 \V. R, (P. C.,) l7, Natha 
Han V Jamni, S B^m. If C , 37 : Piirttb Naram f. Trilokinalh, (JSS3) 
L R , 11 I. A , 197 

** Isinn Chunder Mittpr i' Cnks'i All Soaligur, Mi's!! , G14 ; Foli,h Cliunder 
V. Nil Uomiil, (1883) 1 1 Cilc , 15; Jugil Kishore v, Jatimlro Mohun, (1SS3) 
L U . ll I. A , 00 

I’ lliiri Saraii f. llliiib iii(?3w-iri, (1889l IC Calc , 40 ; L. lb, 13 I. A.. 193 ; compare 

Sibbmiii i. VonkatabrialinX'i, (|8S8) 11 31 vJ , 40i. 

•• Ilarl .Sirin f li'iuliinesirari, (l^sn) 16 Calc , 40 } L R. 131. A, 193; Ilari r 
Narajaii, (tSSS) 12 Com , 427; KuuHammsl r Kulti, (18b9) 12 Shad., On. 

“ AKobx r Sikhinm. (1S83) 9 Pom, 429; and see D ur^x 1’ors.id r Kcsho 
I’erdiad, (1S81) L. R , 9 I. A , 27 
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Charging estate — And, on the s.ifne pnnciple, if a widow raises more money 
than she should, the estate cannot be destroyed under the decree^ and the 
re'crsioners must get possession on paying the amount she could have raised 
with interest* though m such a rase the alienation or charge was a good 
charge* and as to the form of decree where the ch.arge is only good in part, see 
Rajaram Tevjari v Lachman P$-asad^ The caseof Collector Mushpatam 
V Cavaty Vecata Naramapakp deserves parlirulir mention In it, a decree 
was obtained against a widow for debts binding the estate; the decree 
charged the estate, and diiccted a sale. Subsequently, for the purpose of 

preventing the sale for the time, she mortgaged the property until the principal 
and interest should be paid to the mortgagee , the compromise was recorded and 
execution suspended, hut owing toftn order of Court the mortgagee never got 
possession It was held apparently on the ground that the compromise effected 
a novation, that the creditor had only a hen on the estate for the amount of the 
mortgage. A w idow like a manager must be allowed a reasonable latitude in the 
exercise of her pawers * She is entitled lo mortgage her husband's estate for 
the payment of his debts. She is not bound to discharge them out of income.* 
Court of Wards if sale underadecree for .i debt incurred by a 
widow ward, with sanction of the Court, binds the reveisioner,® 

Muhammadan — See note under s sap. stq Where a suit was brought 
against “KhaU^a, deceased, represented by her minor son, represented by his 
guardian,” and decree obtained for the debt of Khabia, it was held that a sale of 
her property m execution ptssed a good title lo the whole to the purchaser, 
although there was another heir, .and the Utter could not impeach the sale unless 
on the ground that the debt was not due.* 

Consent lUeret —A decree by consent asamst one heir of a deceased Muham* 
madan debtor cannot bind the other heirs 

Money-decree —It is not unusual for a mortgagee or pledgee to waive 
his right to follow the property and sue for a simple money^decree unless he 
has deprived himself of the power by the original contract The effect of such 
■ . - . ... . . appear ),jn is lost 5 It only 

• * ‘ lecree be executed as a mortgage- 

be enforced in a separate action.** 
the Code is not quite clear. See 
note O II, r. s, and the Transfer of Property Act, 1882, s 99. 

‘ P.aj'ih Jba f. Parbi.tty Ojhain, U’. R. 1SC4, p NO. 

* Phool Chun V Rughoobims (I8GS) 9 W.R , lOS j Sadishiv r. Dliakubni, 5 Bom , 

450. 

>' Muteetam Kawnr r. Gopal balioo, (1873) 20 VV. R , 187. 

1* Rajaram Tew an v. Lachman Prasid, (1869)4. B. L. R., (A.C.), 113. 

‘ Collector of Muiupatam v. Cavaly Veninl* Naraiuspat, (18C3) 8 ifoo. 

1. A., 529, 

* JVrtiHji AVnvJiVirrrt TVnbw 27.rA<'/i', /WW/ W , JiW. 

’ Ramasami v, Mangaikarasii, (1895) 18 Alad., 113 

• Deljondro Nar.iin t>. Coomar CJiwndemath, (1873) 20 W. R., 30; buf aeo 

Karabjit r Chapman, (1885) I... R . I3 I. 4., 44. p. 47 : Balkrishna t. Masuma, 

(18S3i t> All , 14-2 

• Khurshetbibi r. Keso, (ISSS) 12 Bom , 101. See also Jafn Bsgam r. Amir 

Muhammarl, (1833) 7 All , 822 ; Bu'sonterram v. Kamaluldin, (1835) 11 Cale., 

421 : Liitchmiput f Land Mortgage Bank, (|S87) 14 Calc., 464. 

1° Assamathem Xessa 0 Lutchmeeput Siogh, (1879) 4 Calc., 143. 

" Fukecr DuVsh f. Cliwlturdharec, (IS'O) It W. R , 209. 

»* tVebbr. Rinchiden, (1370) 14 W. R., 214 

*• Oouree Sinch v Fail Ho^em, (1871) 15 W, R., 313 ; Radha Coomsr r, Loehmeo 

Chund. (1805) 3 W. R., Shs , 16. 

Gupinatli Sing i Sliej Saba}, (1$63) B. L. R.. (F. B.\ 72 ; Bir Clinndsr r. 
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As lo ihe difference between a money-decree and a decree declaring a lien, 
see tlarsiikk v A declaration that plaintiff ts entitled to obtain 

possession on payment of a ceriain sum is a money-decree in regard to that 
sum.® 

Registration.— S 17 of the Registration Act does not apply to judicial 
proceedings, whether pleadings of pirties or orders of Court ^ 

Decree as evidence — A decree, though not decisive of the mitter in 
dispute, IS admissible in evidence between the same pirties ;* and even when 
not between the same parties, to show the nature of the title of the person who 
is in possession of the ^sputed property.® 

7. The decree shall bear date the day on which the 
judgment was pronounced, and, when the 
ate 0 ecree Judge has Satisfied himself that the decree 
has been drawn up in accordance with the judgment, he 
shall sign the decree. 

Act XIV of 1882, s. 305 

This rule applies to Prov S. C C. , but not to the Chartered High Courts in 
the exercise of their Original Civil Jurisdiction —O XLIX, r 3 

See notes to s 2, “Decree” and “Decrees” pp 7, 9 

Date of decree —The decree must bear the date on which nidgment is 
delivered and not the date on which it is drawn up® The date of the decree 
does not mean the date on which the decree is reduced to writing and signed by 
the Court, but the date on which the Court delivers its judgment and expresses 
what the decree is ’’ 

ReJempttoM — Where a decree for redempiion declared that he improve- 
ments of the mortgagee should, when determined in execution be deducted, the 
date of the decree was held to be the date on which this was done * 

Limitation —Limitation runs from the date the decree bears /‘r, the date 
of the judgment ® A suitor is entitled, in computing the period wiihin which he 
can.appe.al to deduct the time between the delivery of the judgment and the 
actual signing of the decree Not so in Alhihabad and Bombay 


Mahomed AfMiroodcen. (]SS4) 10 COe 299; Soobiins Singh r. Tshur Dutt, 
(1874) •’! W, IV , 130 : Mahtnh CJiand r Hurdto Nsriin, (1871) 10 W. R , llO i 
Jonmejox Mullick r Uossmoncy Dossco, (I3SI) 7 Cak., 714, for sale or fore- 
closure only. 

• Ilar^ukh r Meghro), (1879) 2 All , 313 ; D«hi Chum r. Pirbhii Dm Ram, 3 

(ISSOJ All., 3'^8 ; and Jnnki Frasad v. Bnldeo, (18S0) 3 Alt , 2IC 
’ Ramanagra Sing f. Ramyad, (1879) 5 C. L. 11,, 176. 

» Bindcwi Naik t>. Gariga Saran Snlm, (1898) 20 All , 171 s L. R., 23 I. A., 0 
‘ Run Pahailiir r. Lneho Koer, (1831) L. R , 121. A.. 23; 11 Calc., 301. 

• R.iine-iluir Pershad v Kooiij Behan, (1878) L R.,C1, A., 33; 4 Cak , 633; 

llira Lnl V. HilN. (1887) 11 C. L. IL, S»S. 

• Ramevt. Ihonsbton, (1831) lOCiK, 0)2; Ban! M.idhub r. Matuncini, (ISSC) 

ntalo., MU 

’ llrenliihU r. Erilisb In hi Sleim Nangitiim Co , (1S31) 7 Calo , 317, p- 051- 

• Kri'lmiii f XiUkamUn, (1355) 8 Miul , 137. Sec *' Datr or Juoouest 

O. XX, r, .*! 

• f-oUtij OalT.ir i». fioliin, (1993) 25 0»le., 100 ; Afzul IJni^iin f Urnda, (1896) 

1 Calo. W. N., 91 

'•» Rani M.vlliub v. Matiingmi, (1830) |.<l CaK, ]0I 

" Bnl.l r. Aluai.ullali, (isno) 12 All ,461 ; Vamaji r. .\nfnji. (ISt)0) 21 pom , 412 
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8 Where a Tvidge has vacated office after pronouncing 

p..xc<jure whore judgment l)ut witiiout sigiiiiig the decree, 
.lucjji Ud»\ai%tcdoflK<; a decrec drawn up in accordance with 
hetore M-umjdtcres jiidgiiieut uiav be signed by his 

successor or, if the Court has ceased to exist, by the Judge 
of any Court to which such Court was subordinate. 

This IS a new rule anil applies to I’rov^S. C C. but not to the Chartered High 
Courts on their original side — O XLIX U settles a point of procedure which 
was occasion.iUy disputed under the former Code. 

9. Wliere the subject-matter of the suit is immoveable 
Decree fur ri.eavpry property, the dccrec shall contain a des- 
ofiniiuo\L-ahkpropertj cnption of sucli property sufficient to 
identify the same, and where such property can be identified 
by boundaries or by numbers in a record of settlement or 
survey, the decree shall specify such boundaries or numbers. 

ActXIVofiSSs, s. 207 

This rule applies to K. C 

The decree should on the face of it, shew distincdy .mid .accurately the 
property affecied by it ; ^ it should specify boundaries.* So, s decree for 7 
khadas, 14 p.ikees,‘i2 kanees of land, out of a larger plot, or for 6 kanees without 
boundaries, cannot be c'lecuicd ’ 

Effect of decree for Immoveable property.— A party having obtained 
a decree for possession cannot bring a second .action against the defendant for 
the same property, un'ess upon a c.tuse of action ih.nt has arisen after execution ; 
he must execute his decree.* See “ EfFHCT OF Decree," 0. XX r 6 ante. 
Hut a second suit will lie for possession against the defendant, if the phintifT has 
obtained formal possession under the liist decree 

A decree for possession of land carries ivith It possession of the village account 
books and other pipers relating to the minagement of the land,* and the budd- 
ings erected on it,* unless they have been erected by the person in possession, 
and he is not a mere tresp.issef, but 1$ in passession under any jfrfe title or 
claim of title, when he is entitled either to remove the materials, restoring the 
land into the state it was in beiure the improvement was nnde, or to obtain con- 


> Sristeeclhur llbuttachar;ec r. Kalce Di>ss, (137a) 21 W. B., 479. 

• Mahomed Ismail V LnlU Dlinnilur, (1376) 23 W. R , 39. 

• Darbaroc Raya v. Tatu Dbnl*.'. (1$75) 23 W. U, 285; Dnarkanatli Row i-. 

Jannobco Chowdliraiu. (IS73) 19 \V. R , SI. ^ 

• Xursinglt Dosg v. Kumrooiliecn, (IS73) 20 W. R , 4li 

• Sliatin Charaii e. Madhnh Clandra, (13S5) II C.xlc., 93; Jo^^obundhii r 

riiriiatnmd, (18S9J 10 Calc , 630 

• Shri Cliainm v. Devr.io, (1S37) |1 Bom., 483. • . ' 

» RamJliono i- Ishaiiee, (1885) 2 W*. R , 123. 

• Tliakoor Cliimdcr IViramamok, im rt, (1SC3) B. Ja R., F. B., 59 >. 

» Juggut Mobinec p. Dw.uka Xath, (I8S2) 8 Cak., 5S2 
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and caution Where the reversioners of a Hindu widow sued a person claiming 
under her by purchase, It was held ihat defendant could not claim the bindings, 
as It was the first duty of a purchaser from a Hmdow widow, or a purchaser from 


10. Where the suit is for moveable property, and the 
Decree for delivery of decree IS for the delivery of such property, 

moveable property the decree shall also state the amount of 
money to be paid as an alternative if delivery cannot be had. 

Act XIV of 1882 s 208. 

This rule applies to H. C. and Prov S C C. 

In a suit for partition of moveables, defendant objected to the accuracy of ihe 
list of moveables filed by the plaintiff, and the Judge, without determining whether 
the list was correct or not, decreed the claim, and declared the objections regard- 
ing nny articles would be heard in execution of decree. It was held that he 
should have framed an issue and decided ihe question before he gave a decree.® 

The payment of money IS only an aUernaiive form of relief, and should not 
be enforced unless delivery cannot be had under the decree.* An alternative 
prayer for value of goods as compensation docs nnt alter the character of the suit.® 
The amount to be paid IS generally the value of the property, /If/// damages, for 
the time the plamtifT has been kept out of it.® 

11. (1) Where and in so far as a decree is for tHo pay* 
Decree may direct ment of money, the Court may for any 

paymentby instalments sufficient reason at the time of passing 
the decree order that payment of tho amount decreed shall 
be postponed or shall be made by instalments, with or with- 
out interest, notwithstanding anytliing contained in the 
contract'under which tho money is payable. 

(2) After tho passing of any such decree the Court 
orfT, .!■„ decr. 0 , o" appHcation of the judgment- 

forpajraent by instai- debtor aiid With the consent of tho 
decree-holder, order that payrnenx. of the 
amount decreed shall be postponed or shall bo made by 
instalments on such terms as to the payment of interest, the 
attachment of the property of the judgment-debtor, or the 
taking of security from him, or otherwise, as it thinks fit. 

Act XIV of 18S2, s 210. 

This rule applies to H. C. and Prov S. C. C. 

' Itamdhone r. Iihauee, (ISG5) 2 \V. It., 123. 

* Uam Locliun r. UuiisLnr All, (186S) 10 \\\ R.. 00 : and »oo Radha Kristo r. 

Bama Soondiirco, (IRTO) ]3 \V. R , 0. 

' hheo Cot.iiid f. Sh.im Xarom, (1873) 7 All. II. C., 75. 

• Kaaliro Kith Koncr r Deb Knsto Itamanooj, (1871) 10 W. R., 2JO, 

• Monigfua r. .Totharom, (ISOOl 22 Mad., 478, 

* TradinffCorpa. f-. Mlrzah Malioroed, (1873) 10 \V. R., 123 .• Kaahw 
ivatU V. I>eb Kn»to IlanmnooJ, (1871) 16 W. II., 2ia 
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Decrees for the payment of money — This section applies to cases 
referred lo in 5 38, Act VIII of 1859 » It does not refer to a suit for the recovery 
of a bond debt by sale of the numoveable property pledged,* or to a suit to en- 
force a lien on an annuity called n.tnia' * I'hi* rule confers no authority on the 
Courts to relieve a contracting party from an express stipulation, in a bond pay- 
able by instalments, as to the consequence of default m punctual payment of the 
instalments * 

The Court —That is to say, ihe Court which passed the decree.® An 
order under s 1 5 U of the Dekhan Agnculiunsts’ Relief Act, that the amount pay- 
able by a mortgagor shall be payable by instalments can only be made in “ the 
course of proceedings under the decree,” I c, by the Court which carries out the 
decree ® 

Instalments —A Court cannot order that the amount of a decree shall not 
be paid until the expiration of a fixed time from us date provision.* 

Sufficient reason — When a Court on the ground that the defendant was 
hard pressed, directed the amount of a decree to be paid by instalments extending 
o\erten years, and allowed only one half of the usual rate of interest, held that 
there vaas no “ sufficient reason ” within the meaning of this provision * 

After decree — Vfter decree, no declaraiion to pay in instalments can be made 
unless by consent, and where a judgment-debior.on security obtained an ex farte 
order modifying a decree and enabling him to pay in instalments without the 
decree-holder's consent, it w.as held that the order did not fall under this section.® 

CtfHwn/— When an agreement for payment by msulments has been entered 
into and acted upon it is binding although no formal order is passed.*® 

A kittbundi or arrangement to p.'w by instalments the amount of a decree 
obtained upon a bond, doss not effect an extinction of the original debt or the 
mortgagee’s lien upon property mortgaged to him by the bond,** 

" ” ' * suit of a com- 

proTT ' but as only 

evidt Surju Prasad 

V. £ . . . ^ h the decree 

has not been altered the ptrties have entered into a private kistbundt, and 
paymeots have been made under 11. The rule m such cases seems to be that 
such payments are payments underthedecree unless it is clear that it was the 
intention of the parties that the decree should be satisfied by ihtkistbun It *» 

* Gureehullah Sirkar v Mohun Lnll, (1881) 7 Calc., 127 ; 8 C. L E , 400. 

* Harden Dass v. TIukatn Singh, (1870) 2 All., 320; Shankarapn r. Danapa, 

5 Bom , (KW i Mahadaji v. Ilari, (1833) 7 Bom , 332 

* Bachchu v. Madnd Ah, (1809) 2 All., 619. 

* Ragho Go^and v. Dipchaiid, (1880) 4 Bom., 9G. 

* Gandhanip v. Sheodarelun, (1890) 13 All., 571. 

* Bhagiratliibai f. Han Raiji Chiplanksr, (1895) 19 Bom., 318, 

* Bachchu 1*. Madad Ah, (1379) 2 All., 649. See however, Tata Charlu r, 

Konadala, (1884) 7 Mad.. 153. As to the interpretation of “ instalment,” see 
the cases of Chunder Komul Das v. Bisassuree, (1833) 17 (7. L. R.,243: 


* Binds Trasid i- Madho Prasad, (IS79) 2 All , 129 

• Chandan r. Tirkha, (1880) 3 All., 809. 

Kedcr Nath v. Kulinar, (1907) 6 Calc. L. J., 23. 

“ Ram Churn t. Koondun, (1874) 14 B, L. R., 423, note ; 11 W. R., 481, 

** Burju Prasad v. Bbanani Sahai, (1879) 2 All , 431. 

»* Bishto Chnnder t>. Woomiiiath Roy, (1871) 15 W. R., 439; Bhoobunesauree 
Delia r.Dinonath, (1809) 11 W.B.,2i» v-r , pnoounneMuree 
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Subsiunitul compliance with section — The debtor petitionei that he had 
come to .m arrangement to pay by instalments and had got two months’ time 

to pay Th '■ .. -j - i j _ .....i. 

off , held, an 
for time to p 
the order w 

days to pay ■ . 

considered to be an order to pay in fifteen days ^ 

' Waiver. — As to waiver of right to realise the whole amount of decree, on 
default m payment of an instalment, see Btr Alarain v Darpa NatainP 
Receipt bv a plaintiff of overdue instalments IS no waiter of a right to execute 
a decree.® The waiver contempLated must be either an agreement between 
the parties or such conduct as will afford clear evidence of a legal waiver.* 
A judgment-debtor under an msialmcnt deciee remitted the amount payable on 
account of one instalment by money-oider The decree-holder p.iyee did not 
accept the money, but two pievious instalments had similarly been paid without 
objection f/eld, that as the decree-holder by not refusing the money order at 
once had prevented the judgment-debtor from paying the instalment in time, 
he could not be allowed to execute the whole decree * 

Limitation —See art 175 . Schedule II, Act XV’ of 1 S 77 . Where a decree 
awards payment by instalments, to be made at particular specified dates, the 
date when each instalment becomes due is to be deemed the date’ of the decree 
in respect of that instalment for the purpose of calculating the time wtiliin 
which execution may be issued to enforce payment of it ,® and this seems to 
be also the rule in case of a decree creating a periodically recurring right.® 
A decree directing payment by instalments can be executed to the extent of the 
instalments not baned by limitation Since the command of the Judge pre- 
scribes a term for the performance of the different parts of the order, it is to be 
construed as becoming a judgment for the purposes of limitation as to each 
instalment only on the date when the payment is m.ade but where a decree 
makes a sum payable by instalments on ceriam dates and provides that on 
default of payment of one of the insialnients the whole money shall become due 
and payable and recoverable in execution. Iimiiation runs from the first default 
but If the right to enforce the whole sum is w.iived, the parties nre remitted to 
the same position as if no default bad occurred When a decree for money 

* Jlioti V. Bhubun, (1835) UCilc, HS.butses Abdul Ralnnnii u. DulUrani, 

(18S7J U Calc , 348. 

* Tata Cliarlu v Konadala, (1881) 7 Mud , 153 

' Jogobiindhoo v. linn Riiwoot, (I8S9) 16 ChIo., 1G. 

* Bir Nnraiii r. Datpa Nurniii, 20 C.ilc., 74 ; Kilniadhub r. Rnnisoday, (1833) 

aCalc,S57. 

* BaUji Gnncsli v. Sakharnm Paresbruni, (1893) 17 Bom., 555 

* Kankuchand r. Rustoniji, (1896) 20 Bom , 109 

* Kishaii Prasad v Beni Ram, (1902) 24 All , 85. 

* Utamiam f Ginllmri Lnl, (1869) C Bom. H C, A. C , 45 ; Ram Siidoy tv 

RajliuUubh. (1871) 15 W. It . 547 ; Tiiicowne v. Uinbika Churn, (1875) 23 
\V. U., 41 : I’anamchand r. Bhnraj, (ISC9) C Dont A. C , 33. 

* Lnksliini B.ii V. Mailliavrav Ilapiiji, (ISSS) 12 Bom.. C.> ; Kuppnammnl r. 

Saminalha, (189.5) 18 Mad., 482:1*01 soo Yiiiuf Khan v. Sirdir 

Klian, (18S|) 7 Mud,, 8.3 ; SuWii Naths ». Subba lavkvhmi, (1334) 7 Mad., 80. 

•“ Sikliarnm p 'Gnnrsli, (1879) 3 Ikim., I9"{ Kaiir-han Rin?h r. Shoo Pritvad, 
(1879) 2 All , 291 : Lakdimilni r Madimvriv. (18X3) 12 Bom , C.** 

” nuiri Piraliacl p Na«il> Ringli, {1301) 21 Cdo , .'112: .‘"itabchand r Tlytb'r 
Mall*. (1807) 2t Cilc ,231 : 1 Calo W. N* , 229 ; Miib I>«t r Kalki Prnwd. 
(1S79) 2 AIL, 443 5 JiidhUtirr Nolnn Chandra. (18X0) 13 Cilc , 73. 

»• Mon Molimi P. Dur^n Clnim, (193S)15Gdr, 503 5 Baddliil Lftll r. Rckkliab, 
(ixso) II ^ . 1 X 2 ; IvAmlc iraltiia r, Karanxm, (1S7S) 3 3fad.. 250 : tontra, 
lhd«y,k r. Chog-m. (CST9)2 Dew , 356. 
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IS ni ide pijable bj insi.alnients with a protiso to the effect that on default beinR 
ni.iJe m pijment of the inst ilntentN, the decree-holder is entitled to execute the 
decree for the whole amount due, such a decree i» to be construed as much as 
possible in f.i\our of the decree-holder and unless the decree clearly Iea\es the 
decree-Iiulder no option on the happening of the default, but to e^ecute the 
decree once and for all for the whole amount dnc under it, the decree-holder 
may execute on ilie happening of the first, second or any default, and limitation 
will run against him m respect of each instalment separately from the time 
when such instalment may become due * The right to bring a suit on a pro- 
missory note pajable by instalments, accrues on the date ol first default and ' 
Jimitation runs from that date - 

Can l:initatian be modified by conxent f — In tlie case of Knsto Knmul 
Huree Strdar^ I’cACock, C J, delivering the opinion of the majority of the 
Judges, said “it appears to me that a Court of execution has no power to alter 


opinion, not necessary for the decision of the case, that a decree could not 
be varied by consent of parties ; and it is now clear that parties cannot by 
agreement avoid the effect of the biatute of Limitaiicm ;* but an action for 
damages will lie for breach of an agreement not to take advantage of the 
Statute.^ 

J.mitattonfor application to pay in instalments by consent,‘"S\\ months 
from date of decree." 

Interest— Instalments should, as a rule, carry interest, but if such he the 
intention, it should be expressly declared, otherwise it cannot be allowed in 


he was estopped from objecting that the Court in a subsequent execution could 
not go beyond the decree and award interest at the higher rate ® 

In decreeing instalments, the Court is not bound to direct that they shall 
carry the stipulated rate of interest.® 

Usual interest — If the amount of inteiest is not specified, the usual Court 
rate at the date of decree is allowed *® 


* Sliitnkar Prasiid t>. Jalpa Trasad, (1891) tGAIt,371 Seo also Ram Culpo v, 

Kani Chimder, (1887) 14 Cole., 352 

* Ciumna v. Bliikn, (1870) 1 Bom., 125. 

» Kiiito Ivomul Singliv Hureo Sudor, (1870) 13 W. R., B., 44 ( 4 B. L. R , 

r. B., 101. 

* Stow ell v. BiUmgs, (1S76) 1 All, 330; seo aliO Molierooni«u r. Rowshnn, 

(1872) 17 W. R , 39G j Knsto KomnI *. Hurco Sird.sr, (1870) 13 W. R., (F, B.), 
41 ; llcera Lill t». Dunptu Smgh, (1875) 24 W. R., 283. 

* KmI Indva Company e. OditCliwnvrawl, (IS49}5 Moo. I. A., 43. 

'• Abdul Rfthnnnii V Ihillarnm, (tSS7) 14 Cilo., 31S. 

’ Surno SInjeo v. Kishcu Coomareo, (IS70) 14 W. U , 321. 

* Shw Golani Utt V. Bam Brosul. (1879) 4 a L. H. 20; but seo Cothrio r. 

Lister. (ISGC) 11 Moo. I. A , ISOrS W.R., 1*. C.,50. 

» Oirvalhor Xurbibi, (1379) 3 Bom., 202. 

•9 MsJhub Ball f. Noy an, (ISSO) C C. L. R , 23l. 

42 
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ij riiffi.iV.'r I 1 .Vche proceedings had been taken for his own benefit and with- 
^I'.ein p:i-r-- i,n the plaintiff^ 
decTf* fi*;',? . 

13 fji •- • — ^resne profits may be allowed on partition when one member 

(ifCTff 1, ,;>j f., ^ -as been entirely excluded from the enjoyment of the property, or 
'’ente cat r-i i held by A member who claimed to treat it as impartible and 
niir tf-.-; r- '.'••^“^ively his own * 

' 1 fees — S 1 1 of the Court fees Act contemplates a claim for mesne 
"'"hich an amount can be and has been claimed in the plaint and m 
'-^3 1-'. .'hich some fee has been actually paid Where plaintiff claimed 
' ■'3 r>-'i ! - ■ properly w iili mesne profits from dale of suit to obtaining posses- 

C«» ' r- ■ . decree directed that they should be determined in execution, it was 
T/V~cTy''r^ Court-fee was necessary on the amount awarded.® When upon the 
li.'f the decree-holder, the Court executing the decree has assessed the 
*Ot mesne profits, but the necessary Court fees have not been deposited 
j - ’vtUftin the time fixed by the Court, the suit, that is, the claim in respect of those 
mesne profits, muse be dismissed afier such dismissal no application for the 
execution of the decree for mesne profits can be entertained, as no such decree 
IS in existence * A suit upon one and the same cause of action for possession 
of immoxeable property and for mesne profits or damages for the wrongful 
retention of such property is not a suit embracing two or more distinct subjects 
avithm the meaning of s. 17 of the Court Fees Act* 

Form of decree —bee Kali Krsshna v. Secretary 0 / State * 
Interpretation of decree — Where a decree is silent as regards mesne 
ofits subsequent to the filing of the suit, they cannot be given in execution,^ 

, when the decree merely declares the plaintifTs right to mesne profits ,* but a 
parate suit will lie, even if they were asked for in the plaint.* Thus, if the 
cree only gives mesne profits up to the institution of the suit, the plaintiff 

nnot get them for any subsequent period in execution ;3o m another case 


* Abdul Wahid t Shaluka, (1804) 21 Calc . 406 ; L R., 21 1. A., 26. 

* Bbiirav v. Sitaram, (1803) )0 Doni , 5't2 See also Appa Rao v. Court of 

Wards, (1882) 5 Mad., 216 , L. R., 0 1. A., 125. 

‘ Ram Krishna V Chimabhai, (1801) IS Doin , 416, As to the feea in a case for 

g oasession and mesne profits— see Ifoliini Mohan e. Satis Chandra, (1800J 17 
ale , 764 

• Kewal Kishan v. Sookhari, (1807)24 Calc., 173 { 1 C.-ilo. W. N., 243. 

* Reference under Court Fees Act, (1802) 16 All., 401. 

* Kali Krishna t'. Secretary of State, (I6S9) 16 Cale., 173, p 183 ; Ih R , 15 
I. A., 186. 

» Sadasiva FiHai f. Ramalinga, (1875) 24 W. B , 193 ; L. R , 2 I. A., 2I9 ; 
Fakharuddin Mahomed v. Othcial Trustee, (16S0) L R , 8 I A., 197 ; 8 Cilc., 
178; Wiser Bajendur Coomar, (1860) 11 W. R., 200; Eckowri r Bijoy 
v»»i 1-7 Tj »t . « i» T t» * ^ , 111 ; Raesoonnissa r. Sharod.x 

id r. Zameer Ahmed, (1872) 13 
. ■ • 19 W, B., 154 ; Bheobuncs- 

■ • . . " ■ I Rii, (1885) 

7 ■ ■ , • Coomar f. 

C • ■ . Ram, (ISOl) 

1 ■ ■ . . ■ n. (1001) 6 

Cuiu. \i , N., 

* Vinayak t*. Ab.iji, (1S8S) 12 Bom., 4I6; but see Kalec Nath Do<s r. Rajah 
Meah, (1874)22 W. r..,400. 


tf2. 

Janokeo Nath Mookerjeo r. Raj Kristo Smgh, ((871) 15 W. R., 202. 
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tn which ihe decree did not specify the amount or the period, It was held that 
everything was left to be settled in ewcation, and plaintifT was entitled to mesne 
profits withm the period of hnittatinn' But where the Privy Council made an 
order in favour of a plaintiff, decteemg possession of certain property with mesne 
profits, It was held that the decree authorised the Courts to consider and deal 
with the question of mesne profits as fully as a Court could, which was charged 
with the duty of originally determining the merits of such a question between the 
parlies to the suit 3 The terms of the decree as to the period during which 
mesne profits are to be allowed must be strictly adhered to ® 

Up io pomisten,~~f^ decree for possession and Wiisilat from the date of suit, 
without specifying the period for which the calculation should be made, means up 
to possession being dcliyered> 

Determination of mesne profits : continuation of suit —The 
determination of mesne profits under this rule is an essential part of the decree, 
and as such must be made by the Court trying the case ; it cannot be lea 
another Court, r g-, the Court that will execute the decree;* nor can the duty 
be deputed to an Ameen ® It is m short a continuation of the suit between the 
parties and no final decree exis«s to appeal from, until it is dosed ® Where s 
decree awards mesne profits to be subsequently assessed an application forme 
assessment of such mesne profits is not an application for execution of the decree, 
which does not become an “operative decree" unlit such assessment w com- 
pleted, but 19 ati application la the suit in which the decree is made.® A Munsu 
can ascertain and award tnesne profits, even though they are in excess of ttie 
pecuniary jurisdiction of the Court • 

Iniirtst —\xi ascertainment of mesne profits, a decrfit-holder is entitled 
to receive interest year by year on the amount found to be due and not only on 
the amount actually ascertained and embodied in the decree 

E^itt of ike (itiiat oiion — A decree declaring the liability for mesne 
but not determining the amount, if worhed out after the death of a defenoanr, 
docs not bind the heirs not parlies.®* 

LiWiUiUon — The enquiry is not affected by any period of limitation, 
but if either party, upon being duly summoned to appear and prosecute 
ceedings foils to do so, the Cotiri should cither dismiss them for default ano 
resume them again, 'a decree them ex parieP* The period of three years 


’ Hnrceliur Hcokerjec i- AtxJoutltttr, ^187?) 17 W. P., 209. 

‘ Budlun r Purloor Rahman. (1875) 23 W. B., 419. 

» r.am Locliim » Muiistwr AJi. (18(»1 11 W. B.. 33S; Rom Manitltja r, Jvggvn- 
Hath, (IS9l))5Calc . 503. 

‘ FftkharwUlm Mahomed r OfTitwl Trustee, (1880} L B, 8 I. A.. 197 ; 8 ^Ic. . 
1 .8 , Runoff Singh v Nuwf Ali. (1874) 22 W, R , 323 ; Rijai 
Indar, (i897) 19 AH . 296 , Dhurin Narain t- Bnndhoo, (1869) 12 W. U., 


1 ,8 , Run<cf Singh v Nuinf Al|, (1874) 22 R , 323 ; Rijm I 
Indar, (i897) 19 AH . 296 , Dhurin Narain t- Bnndhoo, (1869) 1 

• MLhcrJaiip licrd.v, (1876) 25 \V. R., 270 

* Indiirjcct Singh n Railhc-y. (1874) 21 W. R., 2C9 

’ DiUUrt- M»3ee(]ai„.i.6a, (1S79)4 Cb1c.(S9; Knshnan r. NHakamlnn. (18851 
•Maa , 1 J AnaiKio r Annruln. <IRSV\ lif'nl.. r.O • Ttadha PrOMO F. 


DiUUr t- M» 3 ee(]ai„.i. 6 a, (1879) 4 Calc . (S9 ; Knshnan v. Nilftkamlnn. (11 
1 .' Anamlor Anando, (1887) U Calc , £0; Psdhs Proead 1 
b«hab.(5S0l) J5 An,53,p CsYi; ,’CO. 

• Muimmmnd UruftT dan r Zmal, (1903) 2,5 AI!.. 385. 

• Rampsnar 5J,hO,i> ,• Difo jrahton, (1891)21 Cnlo., 550. 

Radiia Raman r J*ufn*itio^i Daba, (I9t>2) 7Calo. W. K., 437. 

•• TU.tha I'r»,a,{ r Sahah. (}M|) 13 , 63. p. C5 ; J- R . J7 I. A., 150. 

« • y«, ' i- “ “ Ifowa». 20 AIL. C-3. 

*'* {1874)21 tv. R„ 2 ia 

nnn Bo»o T. Ooroatoif. Unv. ».r « 
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fixed under art. i09orsch II of the Limitation Act has no reference to the 
period when rents fall due ^ 

Practice — The defendant should not be called upon to answer until the 
plaintiff has started his case by giving //vww/IirtV evidence of the damage he 
has sustained by loss of mesne profiis ; he must dx the liability of the defendant 
and the amount he is liable for.* Once the liability of a party is fixed in the 
appellate Court, the lower Court must confine its enquiry to assessing the 
amount of damages ^ 

New suit barred — The plaintiff is bound to put forward his whole claim 
for mesne piofits before suit Thus, where p'aiotiff who had sued for possession 
and mesne profits from the date of institution till he should get possession, and, 
obtaining a decree, subsequently sued for mesne profits before institution, the 
suit was dismissed * A sued for possession of property and obtained a decree. 
He made no claim for mesne profits ; held, a subsequent suit for mesne 
profits prior to the first suit v^ould not lie^ When a claim for mesne profits 
prior to the institution of the suit his been made, but the decree is silent, a 
separate suit for the same is barred ,* but when the pl.iinttfl’s claim has accrued 
since the decree in the former suit, it is not ret jiniicatit and is not barred.^ 
Plainiiff claimed possession of land with mesne profits from date of dis- 
possession to the date of recovery of possession and obtained a decree for 
possession with mesne profits up to dale of sun; htUU a second suit would 
lie for the subsequent mesne profits* When a decree for partition is silent 
about mesne profits suosequent to the insiituiion of the suit, a party is at liberty 
to assert his right to mesne profiis by a separate suit.* The mere omission 
of the Court to adjudicate upon the claim for mesne profits accruing due after 
the insiituiioo of the suit does not operate as a bar to a subsequent suit for such 
mesne profits.*® 

Botjuitr into the amount.— For form of decree under this rule, see 
Jagatjil V. harabjtt^^ The direction as to the enquiry into the amount of 
mesne profits need not necessarily be contained m the decree ** 

— It IS very doubtful if a Court of equity would ear-mark the 
profiis of a trespasser invested in real property and follow them.** 

Amount allowed —A decree for .i larger amount of wasilat than has 
been estimated for, or cotered by the plaint, may be given in some cases : the 
amount demanded is merely an approximation;** but the decree cannot be 

‘ Abbas v. Fassih uddin, (1897) 21 Culc , 413 

* Indurjeet Singh v. RaUhey Singh, (IS74) 2l W. R , 2C9 

* Diiarka Lall v. Niruader Namin, (1874) 22 W, U., 461. 

* Rato Ruttun v. Ram Clmoder, (1876) 2o \V. R., 113 

* V’enkoha e Sulihaai., ^1888) ll Mad » 151 j but sea Lalessor v Janki, (1S92) 19 

Calc , G15. 

* Jiban D.ia v. Unrga Fershad, (I$9»21 6alc , 252 * 

^ Ramaliliadra t'. Jiigannstha, (1891) 14 Mad . 328. 

* Mon Mohun t. Socretary of State, (1890) 17 Calc , DCS. 

* Bhivrar t* Sitaram, (1895) 19 Bom., 532. 

Ram Dajal v Mad.in Mohan, (1899) 21 All , 426. See also the order in 

Marianne, 1 F. D , (1891), ISO; Jagstjitr. Sirabjit, (1892) 19 Calc., 159 ; L. R., 

18 1. A , lC->. 

Jagatjit Sarabjit (1892) 19 Calc., 159, p 173 ; L. R., 13 I. A., 165. 

** Fatima t. Abdul Maiid, (i892) 14 All , 531 ; Abdul Majid v Abdul Aziz, (IS97) 

19 All , 155. 

»• Ran Rijai v. Jagatpil, (1891) iSCalc., III. p. 119. 

“ " " T.,2ir: Pearee Eoonduree r. Eshsn 

ly Dfiliec r. Hafez -Mahomed, (1S'«2) 
nitce. (I8Sr>) L. R , 8 I, A., 197: 

4lj9Cnlc., 112. 
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in M'liich (he decree did not specify the amount or the period, it was held that 
everything was left to be seitJed m execution, and plainiifT was entitled to mesne 
profits W5thm the period of htnitation^ But where the Privy Council made an 
order m favour of a plainiifT, deciceing possession of certain property with mesne 
profits, It was held that the decree authorised the Courts to consider and deal 
with the question of mesne profits as fully as a Court could, which was charged 
with the duty of ongmaliy determining the ments of such a question between the 
panics to the suit * The terms of the decree as to the period during which 
mesne profits arc to be allowed must he stncily adhered to ® 

Up ta possesuon — A decree for possession and wasilat from the date of suit, 
wiihoul specifying the period for which the calculation should be made, means up 
to possession being delivered * 

Determination of meane proflta: continuation of suit— The 
determinaiion of mesne profits under this rule is an essential part of the decree, 
and as such must be made by (he Court trying the case ; ,t cannot be left to 
another Court, e .e, the Court that will execute the decree ;® nor can (be duty 
be deputed to an Anieen * It ism short a continuation of the suit between the 
parties and no final decree exists to appeal from, until it is closed.’ Where a 
decree awards mesne profits to be subsequently assessed an application for the 
assessment of such mesne profits is not an application for execution of the decree, 
which does not become an “operative decree** until such assessment is com- 
pleted, but IS an application in the suit in which the decree is made * A Munsif 
can ascertain and award mesne profits, even though they are in excess of the 
pecuniary jurisdiction of the Court* 


Intbe ascertainment of mesne profits, a decree-holder is entitled 
to receive interest year by year on the amount found to be due and not orily oo 
the amount actually ascertained and embodied in the decree.'® 

the <lc<Utti%tion — A decree declaring the liability for mesne profits 
but not determining the amount, if worked out after the death of a defendanh 
does not bind the heirs not parties.** 


I,,.. —The enquiry >s not affected by any period of hmitationr'* 

Dili if Either party, upon being duly summoned to appear and prosecute the pro- 
ceed mgs Uiis to do so, the Court should either dismiss them for default and not 
resume them again,*-* or decree them ex pttrte'^^ The period of three years 


>. Joggun- 


> Ilwrociiur Mookerjtc f AlwInoUpur, (1872) 17 W. B., 203. 

» Biidlun i' Furl.mr Rahman. (In75) ->3 W. R., 440. 

* W.R.,330; Ram WanKlsya r 

* J'akhariHhhn Slahomwi »• Oftt.al Tnwtce. (JSSO) 1* P., 8 I. A.. 107 i » * 

t.'Mln’r Ah. (187-1)22 W. K . 32S ; Bijai PahRilur r. Bbop 

’ i ‘ ) to All , -jgo , iiliurta Kaism o. Bundhoo, (1800) 12 Vi . B., <5. 
JliUer Jan p t.erJa. (1S76) 23 W R , 270. 

‘ lmhirji.ct Singh « R.uthcy. (1874)21 W, R..2Ga 

M.J * "‘r"' C"lo . C20 ; Knshnan v. NilaUedan. jl8S5l 8 

tUJhrrT'^ (1891)21 Gale.. .750. 

■ • fU.n,« 1 **'"“? ®*’»*. ((»«) 7 Calc. W, K.. 437. 

* • r«r»,. chTi I*- S 7* . >7 1. A., 150. 

V.i«,tu„,. Ke„m„rT *' *'^***'^’*‘* ^"wen«wan,?J0aij2tlAH..C23 

' Roy. OWO) u \y. r., jco. 
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fited under art. 109 of sch II of the Limitation Act has no reference to the 
period when rents fall due * 

/Vitr/zr,' —The defendant should not be called upon to answer until the 
plaintiff has si.arted his ca'e by giving //•//«<* /Jrr/e evidence of the damage he 
has sustained by loss of mesne profits , he must die the liability of the defendant 
and the amount he is liable for.* Once the liability of a party is fixed in the 
appellate Court, the loner Court must confine its enquiry to assessing the 
amount of damages * 

Newsuit barred — The plamtifl is bound to put forward his whole claim 
for mesne profits before suit Thus, where p’.amtiff who had sued for possession 
and mesne profits from the date of institution till he should get possession, and, 
obtaining a decree, subsequently sued for mesne profits before msiilution, the 
suit was dismissed * A sued for possession of property and obtained a decree. 
He made no claim for mesne profits : held, a subsequent suit for mesne 
profits prior to the first suit would not he* When a claim for mesne profits 
prior to the institution of the suit has been made, but the decree is silent, a 
separate suit for the same is barred ,• but when the plamtift’s cl.ttm has accrued 
since the decree in the former suit, it is not res juiiiC'iht and is not barred.^ 
Plaintiff claimed possession of land with mesne profits from date of dis- 
possession to the d.nte of recovery of possession and obtained a decree for 

f osscssion with mesne profits up to date of suit ; htU, a second suit would 
le fur the subsequent mesne profits * When .a decree for partition 1$ silent 
about mesne profits suosequent to (he institution of the suit, a party is at liberty 
to assert his right to mesne profits by a separate suit.* The mere omission 
of the Court to adjuihcate upon the claim for mesne profits accruing due after 
the institution of the suit does not oper.nte as a bar to a subsequent suit for such 
mesne profits.'® 


Enquiry into the amouot.>-For form of decree under this rule, see 
Jagatjit \ Snrabjity^ The direction as (o the enquiry into Ihe amount of 
mesne profits need not necessarily be contained in the decree.'* 

—It 18 very doubtful if a Court of equity would ear^mark the 
profits of a trespasser invested m real property and follow them '® 


Amount allowed —A decree for a larger amount of wasilat ih.in has 
been estimated for, or covered by the plaint, may be given in some cases ; the 
amount demanded is merely an approximation;" but the decree c.innot be 

■ Abbas V. rassih-uddin, (1897) 21 Calc , 413- 

* Indurjeet Singh t>. Hiidhey Singli, (1S74) 2l W, R , 2(59. 

* Dwarka Latl v, Niruader Nsrain, (1874) S2 W, K., 461. 

* Ram Ruttun v. Rani Chnnder, (187C) 25 W. R., 113 

Calc , 615. 

* Jiban Daa v. Durga Pershsd, (IS94) 21 Calc , 252. ' 

^ Ranubbadriv f. Jiigannatlis, (1891) 14 Mad , 338. 

* Mon Mohun v. Secretary of State, (1890) 17 Calc , 9C3. 

* Dhivrav V Sitaram, (1S95) 19 Bom., 533. 

Ram Dayal v lladan Mohan, (1899) 21 All . 43C. See ftho the order in 
Marianne, 1 P. D., {I89J}, ISO; Jasatjit r. &ir!ibjit, (1892) 19 Calc., 150 : C. R. 
181. A, 16.7 


Jagatjit f. Sarabjit (1S93) 19 Calc., 159, p 173 ; L. R , IS I. A., 165. 

*• Fdtnna^t. AIkIuI Majid, {|892) 14 All., 531 ; Abdul ^lajid r Abdul .rliiz, (1S97) 

“ R,vn Dijsi V. Jagatpil, (1891) iSCalc., Ill, p. 119. 


loonduree v. Eshan 
t .Mahomed, (18«2) 
R . 8 1. A.. 19T. 
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executed until stamp-duty has been paid on the excesses. J i Act VI I o{ 1870 
but tn the case of Gooroo Ddss Roy v Bungihtt Dhtu Sfin^ tt was decided 
that 5 II of Act VII only provides for thosecases where a plainiiffhas no means 
of knowing how long a suit would last, or what wcrald be realized by the plaintiff 
while the suit was pending, and does not interfere with the ordinary roles that 
a plaintiff IS not entitled to greater damages than he has claimed m his plaint 

Sums ac/UiilJy received jieTsoa whohM not received the mesne profits, 
but come into the estate afterwards, on its release from management by Govern- 
ment, is only liable for sums actually received,^ even when such collections are 
in excess of wluc the decree-holder himself might have ordinarily collected,* 

Means Profits —How calculated ; interest thereon Appeal etc., see notes 
to sect 2 ^3) ante 

13. (1) Where a sait is for aa account of any property 
Decree in admimstra aud for its due ndministratfon under the 
decree of the Court, the Court shall, 
before passing the final decree, pass a preliminary decree 
ordering suoh accounts and inquiries to be taken and made, 
and giving such other directions as it thinks fit. 

(2) In the administration by the Court of the property 
of any deceased person, if such property proves to be in- 
sufficient for the payment in full of his debts and liabilities, 
the same rules shall be observed as to the respective rights 
of secured and unsecured creditors and as to debts and 
liabilities proveable, and as to the valuation of annuities 
and future and contingent liabilities respectively, as may 
bo in force for the time being within the local limits of the 
Court in which the administration-suit is pending with res- 
pect to the estates of persons adjudged or declared insolvent ; 
and all persons, who in any such case would bo entitled to 
be paid out of .such property, may come in under tlie pre- 
liminary decree, and make such claims against the same as 
they may respectively be entitled to by virtue of this Code. 

3% and 3pVjr,f 77 {Sopremt Coon of )od(C3inre AmendiniM At-t, 
s. 10 Act XIV of 1882, 5. 213, This rule applies to H. C 

The secoml paragraph of Ibis rule Vas pzjsed in RngUnd to assimilate the 
procure in Chancery to that so Dankruptcy. In Chancery, a secured creditor 
could, in an administrauon-suit, prove for the full amount of his debt ; in Hank- 
ruptcy, he must reaiirc his security and prove for the balance This is now the 
law.* A judgment-creditor who has obtained a garnishee order is a secured 
creditor within ihe meaning of the Bankruptcy Act j* but a pJ.iinti/T ivho has 

• huekhee Knot ». Decn Byal, (iSTOi H fV. R , 82. 

• fJooroQ Dms Roy v Hangdiee Dbor Sein, fl%71ll5W'. R , 111 s naboojan t, 

Rtinatli, tlSHl) 0 Calc., 47 J 5 Soorinh Rowe. Cotseliecy, (IS(5C) 5 U'.R., P. C., 

J?7 } 2 .Moo. I. A., I J3 : K»rot» Lai e. Forbe^ fISd?} 7 K., HO 

• Kinhnanaftd t. Fartsb Ktrsw. JJMl) 10 Calc.. 735 : I* R., 11 1. A., 88. 

• Cliumlcf CoDtnsrr Kasheenath, {lS&i)6 IV, R., Slh , 37. 

• Coal Cotwumert* Associatton, in re. 4 C. D., C25 : Kfllock’a case, L. R-. 3 

App. Cas.. 760. 

• Jo-flyfl,. 8 Ch. D . S27, 
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merely obtained a writ of sequestration against a defendant without doin" any 
thing further to render It effectual IS not a secured creditor* A creditor may 
sue for the admmisintian of the estate of his deceased debtor, but he 
must bring the suit on behalf of himself and the other creditors ® As to the 
principle on the point, see Dhuttraj v Broughlon.^ See, as to parties, the cases 
noted below. * 

Dividend — In the administration by the Court of the estate of a deceased, 
ihe di\idend m respect of a debt affunst the estate is to be estimated on the 
amount of ihe debt at the date of the order for payment and not at the date of 
proof.® 

Barred debt —The rule followed by the Courts of Equity m England 
whereby notwithstanding the provisions of the Statutes of Limitation, the share 
of one of the nc'ct-of-kin in the estate of an intestate while in the hands of the 
administrator is liable for a debt due by the next-of-kin to the deceased, though 
barred at the date of the death of the latter, is to be applied in the Courts of 
British India.® 

Dabts and UabiUtiea proveable — See 5 40 of the Insolvent Debtors’ 
Act, II and 12 Vict, c XXL 

Insolvent — Sse Soobui Chunder v. Rusuck. * 

Receiver — Before completion of the administration decree, no order can 
be made for the discharge of receiver directing him to m.ikc over the estate to 
the plaintiff® 

Purchaser —A decree 10 an administr.uion-smt brought by the parlies 
whose interest had been sold ag.mist the etecutor of their father’s will, by whom 
the sale bad been made, was held to be no bar to the mainten.mce of a suit 
against the purchaser to have the sale set aside ® 

Mortgage decree —The pendency of an adminisirntion'Suit is no ground ' 
for staying the execution of a mortgage decree.*® 

Stamp —For the stamp on such an application, see Ladubhai Premehand 
V Revicluind Ventchand 

Appeal —An order under the corresponding section of Act XIV of 1882 
was a decree and appealable , see s 2, artfe. 


’ Nelson, tx partt, l4 CJi !>., 4l. 

• Worralter v. Pr^ver, 2 C. 1> , 103 As to the principle on the point, see 

Dhunra] V. Droughton, (I87J) to It K R., 29C. 

’ Dhunraj v. Broughton, (I87J) I5 B. L. R , 29C. 

‘ Powdeswell v Dowileswell, 9 C. P . 291 j os to costs, Jones, in re, 10 
C U., 40; exeentor’e expenses— Shirp «•. Lush, 10 C P„ 468; ns to 
subsequent action after adniimstration judgment— Lxming r. Gee, 10 C. D , 
715 i as tn right of relatives— Riehmond v. \Vhite 10 C 1) , 7J7. 

• Agra and Mastermsn's Bank t>. Robinson, (IS70) G D. L R , App , 110. 

• Dlimjibliai r. Navarbxi, (I87S) 2 Bom , 73. Sc® also Lokenath c. OJoychum, 

(ISSl) 7 Calc., Gll 

’ Soobui Chunder v Russick, (1883) 15 Culc 202, p. 203. 

• Bhugwan c. Heern lall, (1900) 5 Calc. U'. N., 417. 

• Dhonendra Cliunder p. Mntty Lall, (1871) 14 B L. R., 276 ; 23 U*. R., 6 ; 

L. R., 2 I. A., 18 

•a Kristomohiiiy r Banu Chum, (1S3|)7 CjIc , 733. 

Ladubhai Premehand v. Vcnichind, (1332)6 Bom , 143 ; Bhr^ilal c. Popatbhai, 
(1883) 7 Bom , 125 : Eraksliah *. Adarji, (183,3) 7 Bant. 533 ; Abad All r 
. Jamiruddin, (ISS2) 13 -C. L. R., 160. and see s. 7. cl. (iv) (/). of the Court 
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executed until staoip-duty has been paid on the excess— s. n Act VII of 1870 
but in the case of Gooroa Doss Hoy v. Bttn^shee Dhut Stin^ it was decided 
that 5 II of Act VII only provides for those cases ivhere a plaintiff has no means 
of knowing how long a suit would Ust, or what would be realized by the plaintiff 
while the suit was pending, and does rot interfere with the ordinary rules that 
a plamiiff is not entitled to greater damage# than he has claimed in his plaint. 

Sums acUtaUy received — A person who has not received the mesne profits, 
but come into the est.ate afterwards, on its release from management by Govern- 
ment, is only liable for sums .actually received,* even when such collections are 
in excess of whit the decree-holder himself might have ordinarily collected.* 

Mesne Profits —How calculated ; interest thereon. Appeal etc., see notes 
to sect 2(12) ante 


13 (1) Where a suit is for an account of any property 
Oeeree m sdrainwtra- anti for its due administration under the 
decree of tlte Court, the Court shall, 
before passing the final decree, pass a preliminary decree 
ordering such accounts and inquiries to be taken and made, 
and giving sucli other directions as it thinks fit. 

(2) In the administration by the Court of the property 
of any deceased person, if such property proves to be in' 
sufficient for the payment in full of his debts and liabilities, 
the same rules shall be observed as to the respective rights 
of secured and unsecured creditors and as to debts and 
liabilities proveable, and as to the valuation of annuities 
and future and contingent liabilities respectively, as may 
bo in force for the time being within the local limits of tho 
Court in which the administration-suit is pending with res- 
pect to the estates of persons adjudged or declared insolvent ; 
and ail persons, who in any such case would be entitled to 
be paid out of aucli property, may come in under the pte* 
liminary decree, and make such claims against the same as 
they may respective!}'' be entitled to by virtue of this Code. 

38 .ind 39 Vic , c 77 (Supreme Court of Judicature Amendment Act, 1875) 
s to Act XIV of 1882, s. 213. This role applies to H. C 

The second par.igr.iph of ihts rule w.is passed in England to assimilate the 

praciice m Chancery to that in Binkruptcy. In Chancery, a secured creditor 
could, m an .idminisiration-suit, prove for the full amount of his debt ; in Bank- 
ruptcy, he must realize his security and prove for the balance This |s now the 
law* A t«di;ment-credilor who has obtained a garnishee order is a secured 
creditor within the meaning of the Dinfcropicy Act ;* but a plsintlff who has 


* Luelchee Kant v. Deen IJyal, (|S70t 14 W. B , 82. 

* Oooroo Diss Roy » Bungshee Dhnr Sem, (1871) l.'5 W. R , 61 5 Rftl>i»j4n f* 

Rvjtuth. (|83J)6Ciilc..472;S<Mn«h Rmrr. Cotaeliery. (1866) 5 U’.R., T.C., 
127 s 2 Jloo. I A., U3: Ktroo U1 r. Forb«t.{ia€7) 7 w. fl„ 14a 

* Kishnsnand T. Pansh S'eratn, (18)1) 10 Cate., 7B3 ; I* R., 11 I. A,. BB. 

* Chnnjter Coomer » Kashernath, (1S60] 5 W. R.. Jf It , 37. 

* Coo! Co^um-ert* Atsocistion, 1 * rt. 4C D., 623: Kellock'teate, Jj. Ti , S Oi. 

App. C««..7C9 

* Jawlyoo. B Ch. D . 327 
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merely obtained a writ of seqoestiation against a defendant without doinjf any 
thing further to render II effectual IS not a secured creditor^ A creditor may 
sue for the administrition of the estate of Ins deceased debtor, but he 
must bring the suit on behalf of himself and the other crediiors ® As to the 
principle on the point, sec DAi/»r>tj v Broughton * See, as to parlies, the cases 
noted below * 

Dividend —In the administration by the Court of the estate of a deceased, 
the diiidend in respect of a debt agunst the estate is to be estimated on the 
amount of the debt at the date of the order for payment and not at the date of 
proof.* 

Barred debt —The rule followed by the Courts of Kqiiity in England 
whereby notwithstanding the provisions of the Statutes of Limitation, the share 
of one of the nexi-of-kin in the esi.ate of an intestate while in the bands of the 
administrator is liable for a debt due by the nevt-of-kin to the deceased, though 
barred at the date of the death of the latter, i$ to be applied in the Courts of 
British India.* 

Dabta and habthtiea proveabl©.— See s. 40 of the Insolvent Debtors' 
Act, n and 12 Vict, c .XXI 

Insolvent —See Soobul Chumier v Russtck ^ 

Beoeiver — Before completion of the admimstratinn decree, no order can 
be made for the discharge of receiver directing liim to make over the estate to 
the plaintiff® 

Purchaser —A decree m an administr.uion-$uit brought by the parties 
whose interest had been sold again>t the executor of their father’s will, by whom 
the sale had been made, was held to be no bar to the maintenance of a suit 
.against the purchaser to h.nve the sate set aside-® 

Mortgage decree —The pendency of an administration*suit is no ground' 
for staying the execution of a mortgage decree.*® 

Stamp —For the stamp on such an application, see Laduhhai Premckand 
V Revtehand Vemchand 

Appeal —An order under the corresponding section of Act XIV of 1883 
was a decree and appealable ; see 5 2 , >tnte 


' Nelson, Mr ;3arl<, 14 Ch D , 41 

* Worraker v. Pryor, 2 0 I> , 103 As to tho pnnciplo on the point, see 

Uhutiraj r. Broiigliton, (1873) 15 B. !<■ R.,296. 

• Dliunraj u. Broiigliton, (1875) 15 B. I*. R , 290. 

♦ Dowtleswell v DowilesweJI, 9 C. D . 291, ns to costs, Jones, in re, 10 

C. D., 40 ; executor's cTjienves— Shirp u Lusli, 10 C. D., 408 ; as to 
siibvequent action after adniimstrstion Judgment— Laming u. Gee, IOC. D., 
7I5 ; as to right of idatives— Richmond ». Wluto. 10 C. U , 727. 


• Agra and Mastermin’s Bank r. Robinson, (1S70) Q B. L. R , App , 140 

• Dhanjibhai r. Navaibai, (197S) 2 Bom , 75. Reo also Lokenatli r. OJovchurn 

(ISSt) 7 Calc., CU. 

» .«oobul Chunder v. Russick, (1883) 15 Calc 202, p. 208 

• Bhugwan v. Heera Lall, (I9O0J 5 Calc. W. N., 417. 

» Uhonendra Cliuniler V Mutty Lall, (1874) 14 B. L. R., ‘’"0 1 <’3 U’ R 6* 
L. B., 2 1. A., 18 ' • . 

•® Kristomobiuy r Bama Churn, {ISSn 7 Cabs , 733. 


■ V.mchmJ, (15S>)6Bo !« , Bhos.W Pop.tbh,., 

(J!>83) 7 Bom , 12 j; Erakshah •. Adarji, (1S83) 7 Bom.. 533: Abvl All r 
' F^^Acf"’ *nd sesB. 7, cl.(iv)(/), ofthe Court 
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14. (1) Where the Court decrees a claim to pre-em^j' 
Decree in pre-emption tion in rcspect of a particular sale of pro- 
perty aud the purchase-money has not 
been paid into Court, the decree shall — 

(rt) specify a day on or before which the purchase- 
money shall be so paid, and 
(b) direct that on payment into Court of such pur- 
chase-money, together with the costs (if any) 
decreed against the plaintiff, on or before the 
day referred to in clause (a), the defendant shall 
deliver possession of the property to the plaintiff, 
whose title thereto shall be deemed to have 
accrued from the date of such payment, but that, 
if the purcha'te-money and the costs {if anj') arc 
not so paid, the suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims 
to pre-emption, the decree shall direct, — 

(al if and in so far as the claims decreed are equal in 
degree, that the claim of each pre-emptor 
complying with the provisions of sub-rule (1) 
shall take ertect in respect of a proportionate 
share of tlic property including any proportionate 
share in respect of which the claim of any pro- 
eniptor fading to comply with the said provisions 
w’ouhl, but for such default, have taken effect ; and, 
(/y) if and in so far as the claims decreed are different 
in degree, that the claim of the inferior pre- 
emptor shall not take effect unless and until the 
superior pre-emptor has failed to comply with 
the said provisions. 


Act XIV of iS8j, Sect. 3t4- 
This rule applies to H, C 

The right of pTC-emption must be exercised and the claims necessary to 
give effect to u must be made >sub the uimo->t prnmpiuude ; any unreasonable 
and unnecessary delay is construed as an ejection not to pre-empt.* See 
notes under ss. g and 35 


Application of rule —This rule ts inapplicable tn a case in which the 
parties seit'ng up the right of pre-emption nre alreavly in possession.* N’o right 
of pre-empuon antes where land is assigned without consideration as 
or when a lease, even though it be Mawnis^i, »s granted by a co proprietor.* In 


' lUijmtl, ilockae nnmdhar\, (IflOU) 7 Otic. L. J., 3IS. (P.Ci 
• KrWhns Sltnoii e. Kfisvan. <ISt»T) Cu XUd , 305, 

1I»rS»fRtn»- I*.»m IV«»s.l, (1V9>) H AIL, 3X1, 
l*rWAn.ii.,tUh r K»t-m (IW) |5 C«lc . 181. 
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order that a suit for pre-emption may be successfully maintained, it is necessary 
not only that a ctuse of action should arise m favour of the pre-emptor at the 
time of the sale on which the suit is based, but that such cause of action should 
subsist at the time when the suit IS brought * No suit for pre-emption will lie, 
the basis of which is a decree for pre emption in another suit.* 

Hight of pre-emption — The pre-emptional rights of parties to a deed of 
conditional sale cannot h? affected by a v/ajib-ul-ars prepared subsequently to 
the execution of such deed, but prior to the sale becoming absolute, they not 
being patties to the and it not indicating any pre-existing custom 

of pre-emption lO the v illage * Where an estate originally one has been divided 
into two mahals, no right of pre-emption will subsist on behalf of one of such 
mahals m respect of the other, merely by reason of vicinage— nor will any such 
right arise from the fact tint certain appurtenances to the original tnahal are still 
enjoyed m common * When a pre*emptor continues to assert his pre-emptive 
right and offers to take the properly from the purchaser by paying the sale price 
without resorting to and to avoid litigation, he does not acquiesce in the sale or 
waive his right of pre-emption * Where a Sunni M.ihomedan transferred certain 
immoveable property exceeding Rs too in value under such circumstances that 
the price was paid and possession of the property delivered to the transferee, but 
no sale-deed was executed, it was held that as the transaction was complete, a 
right of pre empbon did arise * In order that two persons may be shnfi-i-khatits, 
or persons having a right of pie-empiion in virtue of the common enjoyment of, 
e a road, It 1 $ necessary that such road should be a private road and not a 
throughfare Among jtersons who are thafi-i-kkalxts by reason of being sharers 
' ' ' ' ’ ’ ’ ' ' have equal rights 

iVhen the vendor 
‘s.® A claimant 
mortgaging his 


When slretngert -Whenin the purchase of immoveable property "in 
respect of which a right of pre emption exists, a vendee, being a person entitled to 
purchase, joins with himself in the purchase a stranger, then, m the event of a 
suit for pre-emption being brou|hf, if the interest of the co-sharer’s vendee 
can be separated from the interest of the stranger vendee, the pUinti/T 
pre-emptor can succeed only .is against the stranger. If, however, the 
mtefe»t of the co-sharer vendee cannot be separated from the interest of the 
stranger vedee, the plaintiff pre-emptor can succeed as against both.*® A 
Hindu widow in possession of the immoveable property of her deceased 
husband, but not as his heir, has no right of pre-emption as a co-sharer by 
virtue of such possession Where a pl.nmiilT having a right to pre-empt j'dins 
with himself in a suit for pre-emption a str.anger, i e., a person who has 
no such right, he forfeits his right to pre-empt, and this disability cannot be 


‘ Janki Prasad nWiar Dis, {I89D) 21 All,, 375. See also P,am Gojal r. I-iari 

* Abdur Rnzsaq «. Mumtai Ilosnin, (1903) 25 All , 331. 

’ Buchan Rsi v. Nand Kisliore, (IS92) U All , 311. 

‘ Abdul Rahim v Kharag Singh, (1893) IS AIL, lOI 

■ “ tTuu’iw) io Aara,"’’'’ ■■■ 

• Begam t. Muhammad Ynkiib, (1891) Iff AIL, Ztt. 

' Karim Bakhsh v. Kliudi Bakhsb, (ISW) 15 AIL, 2*7. 

, . v’ . I ■ iocladed In 

' -AH-. ■<1-5 




CT~Jrt, Rljjo T. LAlmin, 


Ham Nath e. Badri Narafa. /I*'*?! 19 jw 
Miishinr) Ahmad, 17 


M?; al»o Aiaji-t 

1. (If97)I9AU.. Sn. 





664 THE CODE OF OIVJL PROCEDURE. 

14. (1) Where the Court decrees a claim to pre-emp-^ 
Decree m pre-emption tion in respecfc of a particular sale of pro- 
pert 3 ^ and the purchase-money has not 
been paid into Court, the decree shall — 

{a) specify a day on or before which the purchase- 
money shall be so paid, and 
(b) direct that on payment into Court of such pur- 
chase-money, together with the costs (if any) 
decreed against the plaintiff, on or before'the 
day referred to in clause (n), the defendant shall 
deliver possession of the property to the plaintiff, 
whose title thereto shall be deemed to have 
accrued from the date of such payment, but that, 
if the purohasc-moncy and the costs (if any) are 
not so paid, the suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims 
to pre-emption, the decree shall direct, — 

(ftl if and in so far as the claims decreed are equal in 
degree, that the claim of each pre-omptor 
complying with the provisions of sub-rule (1) 
shall take eflcct in respect of a proportionate 
.share of the property including any proportionate 
share in respect of which the claim of any pro- 
emptor failing to comply with tlic said provisions 
ivould, but for such default, have taken effect ; and, 
(li) if and in so f.ir as the claims decreed are different 
in degree, that the claim of the inferior pre- 
emptor shall not take effect unless and until the 
BUjOerior yire-cinjOtor has failed to com^D^y witli 
the said provisions. 

Act XIV of 1882, Sect. 314. 

This rule applies to H. C, 

The nsht of pre-emption most be exercised and the cl.nims necessary to 
pive effect to it must be made wtib the utmost promptitudes any unreasonable 
and unnecessary delay ts construed as an election not to pre-empt.’ See 
notes under ss. 9 and 35 

AppUeatton of rule —Thu role n inapplicable to a case in which lhe 
parties stumg up the riftht of pte-empMon ate already In possession, * No riRhl 
of pfc-emplim arises where land is assij;ned without consideration .as 
or when a lease, esen ihouRit ii be w^awr^i, ts Rranted by a co proprietor.* fn 

• lU-huthticynkne hanidiisoT(10<hiV7^Ic' (P.C.) 

• Krl^htis Ufnon r. Kwasan. 11997)91 Mad , 305 

• It.t S.ram r. V.am Prs.s.l, It Alb, 331, 

• Wwati.ilulUh r Kiiv^m M..IU. l.t Ole , \t,\ 
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order that a suit for pre-emption may be successfully msintained, it is necessary 
not only that a cruse of action should arise in frvour of the pre emptor at the 
time of the sale on which the suit is based, but that S'lch cause of action should 
subsist at the time when the suit is brought.* No suit for pre-emption will lie, 
the basis of which is a decree for pre-emption in another suit.* 

Sight of pre-emption —The pre-emptjotial rights of paitics to a deed of 
conditional sale cannot be afTectei by a -.oitjtb-ul-ara prep.ared subsequently to 
the execution of such deed, but prior to the sale becoming absolute, they not 
being parties to the ■VJ-xjib-ul-nrz, and it not indicating any pre-exisiing custom 
of pre-emption in the village » Where an estate originally one has been divided 
into two maltals, no fight of pre-emption will subsist on behalf of one of such 
mahals in respect of the other, merely by leason of vicinage— nor will any such 
right arise from the fact that certain appurtenances to the original mahal are still 
enjoyed in common * When .a pre-emptor continues to assert his pre-emptive 
right and offers to take the property from the purchaser by paying the s.ale price 
without resorting to and to avoid litigation, he does not acquiesce In the sale or 
wait e his right of prc-emption * Where a Sunni Mnliomcdan transferred cert.iin 
immnveable property exceeding Rs too in v.ilue under such circumstances that 
the price was paid and possession of the property delivered to the transferee, hut 
no sale-deed was executed, It was held that as the transaction svas complete, a 

tight of pre emption did a' ® * . ... • 

or persons having a right • ■ 

e g,i road, it is nccessar; 

throughfare Among persuiis who .ire by reason of being ih.arers 

-11 - have equal rights 

• vVhen the vendor 

• ’s.* A claimant 

mortgaging hi^ 


Jl'A'n strunff/f's jo/n.- -Whitt iti the purchase of immoveable prope^w'ln 
respect of which a right of pre emplion exists, .n vendee, being a person ^tleil to 
purchase, joins with himself in the purchase a stranger, then, in the ^Vnt of n 
suit for pre-emption being brought, if the interest of the co-sh 
can be separated from the interest of the stranger vendee,,, 
pre-emptor can succeed only as against the slrapger. If, 
interest of the co-sharer vendee c-annotbe separated i\am the intt* 
stranger yedee, the plaintiff pre-emptor can succeed as againskXV' 

Hindu widow in possession of the immoveable property oE^er' 
husoand, but not as his heir, has no right of pre-emption as a co ' 
virtue of such possession Where a plaintiff having a right to- , ^ 
with liimself in a suit for pre-emption-. a stranger, i person 

no such right, he forfeits his right to p^c^rmpt, andv^'^^^'^biliiy Cf - 


* w. \s\i« Dm, AM , 370.>^u8 Ttnm Cit>T>i»\ r. 

Lftl, (1839) 21 All., 411. . 

* Abdur Razraq e. Jlamt, * Hosain, (lOOK^^lI , 334. 

* Bechan Hai v. Nand Kisl Ore, (1892) 1^11 , 3 tl. 

‘ Abdul Rahim v Kharag Singli, (IS^a^S AH , lOl. 

* iriihammad V Abul Hasan. (ISllir^iffi 300 s Muhammad Vunu* ». 

Yusuf, (1897) 19 All , 334./^ ^ 

* Begam v Muhammad Yakijt,. (1694) 1C All , 344. 

’ Karim Bakhshr Khudy^aklwh, (1894) 1 C AH, 247. 

■ K.ll.,,n .. to '•'jo^ ' 

the term “ cCK^V.t.Ver ’’ fee Dakbni Dm p Rahiinun-nis«a, (IS94) 
and Husiin^khsh v. Damar Smgh, (1904) 26 All., 547. _ . 

* UjxgnrlaUi>^in Lai, (1S9CJ i8 AH., 332. See tontra, Rajjo C. *' 

r. Badri Naraln, (1897) 19 AH.. 

/^ii.litnq Ahmad, (1895) 17 AH., 454 ; in appeal. (189?) 19 All., 



666 THE CODE OF OlVIt. PSOOEOCKE. 


{Scaw. t 


OUU * 

OMrcome by araend.ng the “gh”Jf“rVempli[>n. 

te?ed';pon“a“ejrt'«p.-, * 

which lb the subject of pre-en.j«Jon h g co-sharet hayin? 

q„eMl> re-soM by The Wj-Ki-f" “f » 'Sm? i» 1"°“' 

,v«h those seekotg P«-ef P”“ by custom as etoemE ^,.„q „ a 

by » of banted and 

which oo new a petso? 

rf land ta one undivided niaha?, 

r£i:rrx 

- of which share she was 


_ _,.',,bi°«.on fat a 
'.'erapMwm respect of “ ” j* by ‘'h'ec’ 
.'>.'"??"'’';rU?^rere“..o’''s of^boA faod - 

. no coniieclion '*1* b”' “X the 


..• separate plots another, 

. no conneclion “ ,„b„» the 

lopted byb’ onnere of 

uld be nppheaUe w toe g„„ni 

•dan '?» *'’f'w deSerfot P«- 
not oblatned his decree.^ 
does hb' suryive t byj , , 


ii!,e’k”rfte absence of .«^ 
o''5‘',ntSr clas..>b 

E ‘a4htmpto«of='* , . 

to pv j 1 ion in 

aubor^lW ■ \ 

re-cmptib..^ 
oth the venc 
clause of a a ' 
through the r 
•n respect of 

--‘•e 


does hb" sury. « »> »"; j „ > 

• •.Tiption, if I’? n decree 
.•S ,v»r,nioTi of a aWK »k 


. cons* 


pcct 'J ■ 

(188.1) 5 All . 1»7 ; lift?* 4 Aih. 259. 

Bhurey M»l p, Na^aJ Sin^Q^ 20 AH , 100. 

J*crh Sfal «. flukam Singh, ’90OJ22 AU., h 



p. D»mrU| 


n.. MS. 

• ft . and MC Abdul n»l ' 


N«ln 


'■'SneMrasfSrAlf to All. 89 f M.l.ba'l*" ' 

Ammoti, n Konl„y.„, ,15,., ,5 j,„b_ Vtieio?A "'in .,* n. Mab.d'- 

AtTmt‘J'"*''r HMDS Alb. .27, ' -X 

(IWMiab Ab* y)'"''*'- fftyillffl AII,e«a;.n'l.een.Ji.] Siif„ 

Qorlxifi nui%) 

Ch»l*r , 


r. Chot-. (tSWOj 22 AH.. 
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in the \illr»ge IS n good covenant * No right of pre-emption arises 

upon a sale which according to Muha innidm law is invalid, but if such a rule 
becomes complete then the ownership of the purchaser becomes complete, 
and a right of pre-emption arises - The plaintiiT was owner of a chak of 33 acres 
in a village which for revenue purposes constituted a mahal, and by the 
settlement under which he held, he paid Rs 40 a year of the revenue, that 
amount being paid through the lambardir but he did not reside in the village. 
//eli, that he was a co-sharer ol the whole mahal, and as such had a right of 
pre-emption * 

After an alleged cause of action for pre-emption had arisen but before suit 
brought, the defendants vendees acquired by the dismissal of another suit for 
>re-eniption brought against them by two of the plaintiffs on a different cause of 
iction, a title as co-sharers in the village in which the property sought to be 
ire-empted lay //r/if, that the title so acquired was a good answer to the sub- 
lequent suit for pre-emption.* 

In Dengat , one coparcener has no right of pre-emption against another * 

Minor. — The guardian of a minor is competent to exercise or refuse to 
ixercise on behalf of the minor a right of pre-emption.® 

Formalities of pre-emption —Where a plaint m a suit for pre-emption 
loss not Slate the pUiniiffs readiness and willingness to pay any amount which the 
'ourt might find to be the actual price, it is discretionary with the Court to 
jrant a decree ’ 

Practice —It IS the practice of the Courts to allow claims to pre-emption 
0 be asserted on the grounds both of contract and custom in one ana the same 
■uit but the cUim mun be, if possible, for the whole of the properly included 
n the s.al:,* and if a claimant ■$ disqinlified to sue as to part, he cannot claim 
he remainder Wh-re a pre-emptor by reason of the claim of other persons 
s entitled only to a certain portion of the property, he ts not bound to frame his 
luit as a suit for the whole of the property sold ** 

Where a party, through an execution-proceeding, obtains possession of land 
vhich IS bound by right of pre-emption, he ought to have the benefit of the 
jurchase-mon-y which the pre-emotor is to pay.** and if the right is based on 

• Bimal Jatt v, Riranja Kuir, (1000) 22 All., 2.18 

• Najni un-Missi v. Ajaih Ah Khan, (lOOOl 22 All , 348 

» T.t .. Sf l. IT 1 <11 ir-, 

• Uharthi, 

514 ; and 

• Ram Hu Singh v. Naram, (1901) 20 All , 3S9. 

’ ■ ' *■* ball. 

IV. 

■ ale.. 


* Umrao Singh v Dalip Singh, (I90l> 23 All.. 129. 


18 All . 293. ‘ “““ Muaarumau, (isDti; 

• Nchchulr Than Singh, (1870)2 AlUH Q, 222 . 

• Durga Pras.vl r. Munsi, (1881)6 AIL, 423. 

•0 Muhammad Wihyat Ah v. Abdnl Rab, (1839) 11 All., 103. 

“ 'blulUh f.*Aniinatulli!i, (J899)21 ail, 292 

Cuksha V. Tofer AL, (1873) 20 W. R , 216, 
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contract, it does not arise where the sale is not by the contracting party, but by 
a third person under a decree.* In a suit for pre emplion the vendor is not a 
necessary party.^ 

Purchase money.— As to the amount of it, see the case of Ajaibnath 
Mathura Prasad ® The piaintifT may deduct his costs.* When both the vendor 
and the vendee refuse to disclose the real price, the Court should ascertain 
from the plaintiff the market value of the property at the time of the sale.® 

Payment The appellate Court can extend the time allowed to deposit the 
price.* If on the day on which the time for payment expires, the Court is 
closed, the pre-emptive price may be paid on the next day the Court is opened.^ 


enforced ** * The pre-empto'r having deposited the price fixed by the lower^Court 
within the spec 

allowed to him • 

The pre-cmplor , • . , « .1 k" 


As to when a decree becomes final in a pre-emption suit, see 
the undernoted cases ** 


certain fixed period, can after the expiration of such period, appeal against suen 


* Ferasut All i'. Ashooto'h Roy, (1871) 15 W. R., 455. 

* Rama.srup v Sital Prasad, (1904) 2G All., 519. 

* Ajaib Nath v. Mathura Prasad. (1889) 11 All., ICl ; and the cases citwl 
« lahric Oopal, (1884) 0 All., 351. 

* AgarSiiigh r. RachoroJ, (1837)9 AIL. 471 ; as to the right to the acerning 
D«>Wnamlan r. Bri lUm. (1800) 12 All, 231; Sri Ki«hen Lai r. 


profit*, I 

Atcia Ram, (1S97) 19 AIL, 261. 

' Parshadi Lall r Ram Z>ia), (1870) 2 AIL, 
(ISOl) 13 AIL, 37 c. 


741 ; Kwlai Singh r. Jaisrt Singh. 


’ Uuchul Kwr r. Lnljcc, (1867)2N. W.P., 112; Dahi Pin r. Muhammad Ah, 
{18S0)3 AIL, 850 

• MuhammaclAlir Dehi Din, (1882) 4 AIL, 420. 

• Ram fiftlmi r. Oaja, (1885)7 AIL, 107. 

•0 Rupchaiid r. .^hamsh nl-Jehan, (1889) H AIL. 3IG. 

»• Jai Kuhen r IthoU Nath, (1802) 14 AlL. 529. And *co Jaggamath r. Jokhi 
(I8M) IS AlL.t.’iA 

' * EalmoLaiiil r. Paneham, (IR8S) 10 AIL. 400. 

“ Hitiesn Khan r. fJanga Panihvl. (1876) I AIL, 291; Narain 'Das r. I.aeljmar 
All.. 13.-.;lUms.Aal r Oasa. (18X5) TAIL. 107 ; K«ai r. MoVuna, 
(l‘‘TC).l All., IK . • * » 


K«.Ul Kingh r. Jai.ri limgh. (|S9|) 13 AP«. 370. 
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decree on ibe ground that a condition of the contract nut of ivliith tins right to 
pre-empt arises has not been embodied in the decree ' 

FortQ of decree — The second clause of this rule deals with a difficulty 
which occasionally arose under the former code and speaks for itself. 

A recorded co-sharer has a preferential right to a person who claims to 
be a co-sharer by % irtue of a 6enann purchase.* 

Execution — The right is personal, and where a pre-emptor has transferred 
the property m any mrnner inconsistent with the object of the suit, his claim 
should be dismissed * and the transferee of a pre-emption decree cannot 
execute it ,* but the pre-emptor can execute Che decree for the benefit of a vendee 
of the property after decree * 

Limitation — In a suit to declare a right of pre-emption against the heir of 
a mortgagee of an undivided share of an estate who had foreclosed. Held, that 
the suit was barred after six years from the expiry of the year of grace allowed in 
the foreclosure decree.® 

15 Where a suit is for the dissolution of a partner- 
Doc. >o .u.i tor of partnereh'P “O- 

dissolution of partner- couuts, the Court, before passing a final 
decree, may pass a preliminary decree 
declaring the proportionate shares of the parties, fixing 
the day on which the partnership shall stand dissolved or bo 
deemed to have been dissolved, and directing such accounts 
to be taken, and other acts to bo done, as it thinks fit. 

Act XIV of i88j, sect. 215. 

This rule applies to il. C. 

Decree ~Thc usual forms of decree in such a suit are given in Nos 3i and 
22 schedule I App. D. In a suit for an account of a dissolved partnership, a decree 
should be passed under this rule in accordance with form No 21 and it should 


partnership.® So also a partner is not in a position to sue for profits, but the 
suit must be for an account.® 


Jurisdiction— See the undernoted cases.*® 


‘ Wazir Khan v. Knle Klian, (1891) 16 All., 126. 

* Denisliankar i'. Mahpal Bitbiulnr, (I8S71 9 All , 4S0. 

• Rajjo V. Lilmsn, (1SS3J 5 All., 180 Bat see t/jagar Lai v, Jja Lai. (1896) IS 

All , 332. ' ' 


• Sarju Prasad r Janins Prasad, (ISSs) ^ AIL, 109. 

• Ram Saliai v, Gnya, (1385)7 AIL, 107. 

• Bfttul Begum f. Mansur All, (1900) L. K., 2S I, A., 215. 

• Thirukumarcwn r. S.ibbarAy» (1897) SO Mad, 313. See also Ram Cbunder r 

Msuick Cbunder, (ISSl) 7 Calc., 423. 

• ICarim Bhai v. Conservator of Forest*, (ISSO) 4 Bom., *>'*•'* 

• Doyaram r. Sookhanum, (1871) I6 W. R., 1H. 

*» Seo Adsr!! Dornbji c. Erakshsh, (ISSl) 8 Bom., 272 ; Kisaadas irsisrimalt 
Qulab Chand, (13S1) 8 Bom., 49L ^ 
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the decree shall declare the rights of the several parties 
interested in the property, but shall direct such partition or 
separation to be made by the Collector, or any gazetted 
subordinate of the Collector deputed by him in this behalf, 
in accordance with such declaration and with the provisions 
of section 54 ; 

(2) if and in so far as such decree relates to any other 
immoveable property or to moveable property, the Court 
may, if the partition or separation cannot be conveniently 
made without further inquiry, pass a preliminary decree 
declaring the rights of the several parties interested in the 
property and giving such further directions ns may be 
required. 

This IS a new rule, and is subordinate to section 54 tn the body of the Coic. 
See the notes to that section 


19. (1) Where the defendant has been allowed a 
Decree \^hoa8et offia off against the claim of the plnint/ff £ 
decree shall state what amount j>~:. r 
plaintiff and what amount is due to the defendant, kl. liJL 
be for the recovery of any sum which appears to bs - 
either party. 

(2) Any decree passed in a suit in which a £?;-“*■ - 
Appeal from decree claimed shall be subject to fU 
relating to set off. provisious in respect of appeal to 
would have been subject if no set-off had been claimei. 

(3^ The provisions of this rule shall apply 
set-off is admissible under rule 6 of Order V'*'* 
otherwise. 

ActXIVof j88?, i. 216. 


Certified copies of 
UidgQicDt end decree to 
be lurntshwl. 


at their expense. 


20- Certified copies of the r 
and decree shall bo furoish*^' 
parties on application to the (S' 


Act XIV of 1S82, s. 217. 

This rule applies to H. C. and Prov. S C. C. 

The parlies are entiilcd to receive copies of the judgtr^* 
translations of them.* 


The practice of furnishing copies free of cost, on supnivie? 
has been set aside * ^ * 


* VorjisTin r Aji Daji, (IS 62 ) 1 Bom H. C., 1 C 5 

* See the case of Nil Monee Singh r. Chinibae, ( 18 * 3 ) 90 W, K 


ir 
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A stranger to the suit may also obtain copies of judgments, decrees or orders 
but not of exhibits put in evidence, except with the consent of the person by 
whom they were produced. A fee of four annas is charged in Bengal for search- 
ing for all documents of which copies are required and which have been deposit- 
ed in the Record Room But no such fee should be charged to pleaders for 

looking at the records of cases, or for copies wanted by public officers 
^r public puiposes. For detailed rules relating to copies, see Calc. High Court 
Circulars (civil), pp, 99 to 106. 
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ORDER XXI 


Execitiox in' PEfucEs axd Orders 


Pui/meiit under Decree 


of p.ij 
money under decr< • 


1 (I) All money p.ayablo under a 

decree shall be paid as follows, namely ; 

'rt) into the Court whose duty it is to execute the 
decree ; or 


{/*) ouL of Court to the decrce-liolder ; or 
(c) otherwise as the Court which made the decree 
directs. 


(2) Where any payment is made under clause (a) of 
sub-rule (1) notice of such payment shall be given to the 
decree-holder. 


Act XIV of i88-», 5 257 

This rule applies to H C and J’rov S. C C 

When an order has been made f-‘r the p.iyment of money m a suit on a 
certain date and the Couit«as closed on that <Ute, .a piyment made au vhs 
folloiving date would be a good p.nyment for the purposes of the order.t • 

Costs— Costs ordered to be paid under s 55 are not paid under .a decr»» 
and should be paid under that sertion * ® 

Notice —Clause ( 2 ) of this rule is new , it does not state by whom the notir 
IS to be 8 nen but presum.iWy the prfsoa making the payment will be hpW 
responsible for the issue of the notice 

'^(I) Where nny money payable under a decree of any 
sajment out of Court hind is paid out of Court, or the decree 

to decree hoWer. IS otherwise adjusted ill whole or in part 
to the satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court whog 
duty it is to execute the decree, and the Court shall record 
^ the same accordingly. 

f (2) The judgment-debtor also may inform the Con 
' of such payment or adjustment, and apply to the Con f 
to issue a notice to the decree-holder to sliow cause 
\day to be fixed by the Coiirt,’why .such payment or adiusf^ 

‘ Ar.i'amudu i\ S.imenjija, (ISM) 21 Mad, 3S5. Sea aUo Dabeg 

, Uceraniun Unlitou, (iMiT) 8 W. B , 223 ; F>hoo«hec Bhii'^aa v. GqWiI r-t t 

, {lSIIl)I8Culc.23;. 

1 * Shanks r. Secretary of State, (lSS9) 12 Mad., 12ft 

43 


674 


THE CODE or CIVIL PBOCEDDIIE. 


[SCBED. I. 


ment should not be recorded as certified ; and if, after 
service of such notice, the decree-holder fails to show cause 
why the payment or adjustment should not be recorded as 
certified, the Court shall record the same accordingly. 

(3) A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be recognized 
by any Court executing the decree. 

Act XIV of 1883, sect 258. 

This rule .^pplles to H. C. and Prov S. C. C 

Section 257A of Act XIV of 1882 has been wholly omitted from this Code; 
it provided that agreements to give time to the judgment-debtor for satisfaciion 
of the judgment-debt by the payment of a sum larger than the amount due 
under the decree must be sanctioned by the Court. In practice this provision 
was found of little service to judgment-debtors,' and in a Domb.iy case it nas 
held that an agreement between a judgment-creditor .and a person other than 
the judgment-debtor, whereby such person m consideration of the postponement 
of execution undertook to pay to the judgment-creditor a certain sum of money 
was enforceable although made without the sanction of the Court ® Thus 
interpreted the section w.-i8 of little service to judgment-debtors, who c.m still 
avail themselves of section 16 of the Indian Contract Act 

«« — I. . • . 

lence. 

Court. • . , I 

gave up • ■ • , I . . 

after the ■ ... 

to the Courc.^ 

l3onci fide pitrthattr — When a person, a stranger to the proceedings, pui 
chases property bona fiiie at an auction sale held in execution of a decree, th 
sale c.annot be set aside on the ground that the decree had already been satisfie 
out of Court .at the tinie the sale was held.* 

5 «r//j'. —This rule does not apply to the case of a surety, who havin; 
paid the amount due under a decree arterw.aTds sues the principal * 

When rent is payable for a mirasi tenure and not under a decree, th 
provisions of this rule do not apply.* 

Of any lind . — These words are new and would seem to extend the rule so .a 
to cover everj’ kind of decree, thus setting at rest the doubts created by dcci 
sions under the former Code, as to whether this provision applied to mone; 
decrees only.'^ The view t.vken by the Calcutw High Court was that it covcrct 
the adjustment of any decree.* 

AUfijra^t Decrees.— Thtxt is a conflict of opinion between the High Coiirt^ 
with reg.ard to the applic.ation of this provision which does not seem to ha 
been dealt with in the new rule. 

* Set) Statement of Objects Ami Reasons. 

* I'*'*’* V Ociiu, {180T) 23 Rom , 502 ; and see Ilorkiilicn r Nibaran Clnuuh 

(tonnocak. W. N.,e7. 

• Hun hsclvslin r. I5»pu. ((867) 5 Rom. If. C., A. C. J., 78. 

kilUpp, P It-vm (’Imndra, ( 1807)21 Bom , -(0.1 

• B»Ui. 0 DvU. (|SS8> i 2 D..m ..235 

I K,-Unp t..]»UlSD(ll 8 n«n., 69 a 

HHM) 22 MwL.IS’; Ki shavl.il p. Ihl r«r\otf, ' 
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The Calcutta High Court has held that, in an application undei s S9 of 
;he Transfer of Properly Act for an order abso'ute for sale of the mortgaged 
property, this provision is no bar to an enquiry into ihe plea of payment of the 
mortgage debt ^ 

The Bombay, Madras and Allahabad High Courts kaie decided that app- 
lications under ss 87, Sg of the Transfer of Property Act are applications in 
:xecuiion of decrees, and, therefore, the provisions of this rule are applicable to 
them • The mortgagee of certain property sued and obtained decree for sale 
The mortgagor sold to a third person and the mortgagee agreed to accept from 
the purchaser a sum in full satisfaction of his decree | The purchaser tendered the 
sum and the mortgagee refused to accept it field that s 258, former Code was 
not applicable and that the purchaser on payment of the money into Court was 
entitled to a declaration that the mortgagee’s decree was satisfied * 

This provision has been furthei held to apply to amounts realized by .a 
fructuary mortgagee in possession under a decree for sale * 

Satisfaction by one decree-holder — Where there are several decree- 
der*, the Court should not recognise any payment out of Court, unless it is 
iified to be for the benefit of all the decree-holders * The question whether 
: of several decree-holders can enter satisfaction on behalf of all is one of 
cedute. It is not the act of the joint decree-holders, but the act of the 
art executing the decree that 11 1$ intended to operate as a valid discharge* 
e of tw 0 holders of a jomt decree applied for execution of the decree to the full 
ount It appeared that the other decree-holder had received a ccilain sum 
m the judgment-debtor on account of the decree out of Court, but this pay- 
nt had not been certified j held^ that the payment was valid only to the 
ent of the share to which the payee was entitled, and that this share having 
m ascertained add credit given for it. the decree should be executed in favour 
the present applicant for the balance.* As to the effect of payment or release 

S one joint-creditor, see r. Jo. w/ki. 

, Decree-holder shall certify —Application may be made for a 
Uficate of part saiisficiion * When after a decree had been sent to the 
'.lector onaer s 3J0, former Code, (sections 68, 70 and 71 of this Code) the 
tree-holder and judgment-debtor joined in an application to the Collector m 
ich (hey stated that the decree-holder bad received Rs 3,900 in part pay- 
ht of the decret.il amount and that there was a certain balance due from the 
fement-debtor j Md, that the application was properly made to the Collector, 
jng the Court whose duty it was to execute the decree * 

’ The decree-holder is not subject to any limitation, and may certify after any 
iseoftimc*® The ordinary way of certifying a payment or adj'ustment is by 


Pramatlia Clixmlra r. Khetra Mohan. 29 Calc , €51 ; Hatem All r. Abdul 

CalTur, (1001) 8 Calc W. N., 102; Akikunmssa t Rnplal Das, (1S97) 
2.1 Calc., 33. 

Bhagawan r. Gann, (1899) 23 Horn, 044; Mallibarjunadu v. Lingamnrti 
(1902) 25 Mad , 244 ; Ah Ahmad r. Kaziran, (1902)24 AIK, 512. - ’ 

llallikarjun.v f Nars«imh'a Rao, (lOOl) 21 Mad , 412. 

Ramasimir Tkamasami (19*^7) 30 Mad , 253 

Tarruck Clmmlor i- Divciulra Nath, (1881) 9 Calc, 811; Biulbun r Hafczah 
(I879)4 C.I* R, 70; Tiimman bmsh r. Luchmin Kanwari, (1904)‘’(i All 
318 ; Moti Ram f. Hanmi Prasad, (1901) 26 AH, 334 •' 

Svshaii V. Raja Oopila, ( 1890) 1.1 Mail., 236, see p. 240 
Sultan ltoKK-*.u e Sav ftUyamTwal, (4892) 15 Mad . 343. 

Rajendro Nath f. Ciiunti<v>imil, (ISSft) 5CaIe , 448. 

' Mulianiniad Said v. Pajag fvihu, (ISOtj 16 All , 22S. 

' Fakir Cliand f Madaii Jfolunt. (1869) 4 14. B.. 130 ; 13 W. R. /p n , 

Jiiggut Molimi e. Midliiih Clnindor. (1871) |5 W. E , CO ; RhuUneswBT^ rf i - 

risSiSlSrS'-' 
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The Calcutta High Court has held th.at, in an application under s. S9 of 
the Transfer of I’roperiy Act for an order abso’ute for sale of the mortgaged 
property, this provision is no bar to an enquiry into ihe plea of payment of the 
mortgage debt > 

The Dnmbay, Madras and Allahabad High Courts have decided that app- 
lications under ss 87, 89 of the Transfer of Property Act are applications tn 
execution of decrees, and, therefore, the provisions of ibis rule are applicable to 
them- The mortgagee of certain property sued and obtained decree for sale. 
The mortgagor sold to a third person .and the mortgagee agreed to accept from 
the purchaser a sum m full sitishtciion of his decree I The purchaser tendered the 
sum and the mortgagee refused to accept It //eMthuts 258, former Code was 
not applicable and that the purchaser on payment of the money into Court «as 
intuled to a declaration that the mortgagee’s decree «as satisfied * 


This provision has been further held to apply to amounts realized by a 
isufructuary mortgagee in prassession under a decree for sale * 

Satisfaction by one decree-holder —Where there are several decree- 
lolders, the Court should not recognise any pijnient out of Court, unless it is 
rertified to be for the benefit of all the decree-holders * The question whether 

! ie of several decree-holders can enter satisfaction on behalf of all is one of 
occdure. It is not the act of the joint decree-holders, but the act of the 
sort executing the decree that it 1$ intended to operate as a valid discharge * 
ne of two holders of a joint decree applied for execution of the decree to the lull 
nount It appeared that the other decree-holder had received a certain sum 
om the judgment-debtor on account of the decree out of Court, but this pny- 
enthadnot been certified , that the payment w'as valid only to the 
^tent of the share to which the payee was entitled, and that this share having 
teen ascertained and credit given for it, the decree should be e.xecuted in favour 
u the present applicant for the balance.^ As to the effect of payment or release 
V one joint-creditor, see r 3o, infra 

} Decree-holder ehall certify.— Application may be made for a 
^tificate of part satisfaction * When after a decree had been sent to the 
fjllcctor under s jjo, former Code, (sections 68, 70 and 71 of this Code) the 
cree-holder and judgment-debtor joined m an application to the Collector in 
llch they staled that the decree-holder had received Rs 2,900 in part pay- 
ent of the decretal amount and that there was a certain balance due from the 
dgment-debtor ; held, that the application was properly made to the Collector, 
,ing the Court whose duty it was to execute the decree.® 

j The decree-holder is not subject to any limitation, and may certify after any 
ipse of time.*® The ordinary way of certifying a payment or adjustment is by 

( * Pram itlij Cltsiulra r. Klietra Mohan, (1002) 29 Calc , Gol , Halem Ah e. Abdul 
1 flaffur, (lDO.1) 8 Cnle W, N,, I02 ; ALikunmssa f. Ruplal Das, (18971 

I 2) Calc., 39 » VI 1/ 

*Bhag,iwan_r Cami, (1899) 29 Rom . 641 ; Mallikarjunadu r. hingnmnrti, 


cl. 


(1902)23 Mad , 214 j Ah Ahnndr. Xazimn, (1902)24 All , 54?. 

Malhkarjun'i t'. Xara'imha Ran, (190)) 24 Mad , 412. 

Ramaivmt r. U.iniasaini (1907) 30 Mad , 255 

Tarruck Cliuiider r. Divcndra Nath, (1531) 9 Cilo , 8.11 ; Riidhun ». TUfciah 
(1879) 4 C. L R , 70 J Tamman binsh r. Luclimin Kanwari, (1904) "0 jii 
318 ; Moti Ram v. Ilaniiu Pm«a<l, (1901) 2C All , 334. . * ’■ 

Sedian v. Raja Oojula, (199**) 13 Mad , 216, see p, 240 
Sultan Moiilecii v. Sav-nlayamiml, (IS92) 15 Mad., .14) 

Rajendro Xalli c. Cliuniimmml, (1880)5 Cilc , 448. 

MiilianiMiail S.ii.l r. ra)ag.S.,nu. (1894) 1C All ,228. 

Fakir Cliancl f ^(lu^^ll jroluin. (1809) 4 B. I,. R, 130; 13 W. R.. (F R \ m 
Jiiggiit Moliini e Madlnih CImndor, (1871) I.> W. R , CO ; Dhnbanesirari ^ 
r. Uiiuiiath, (18C8) 2 B I,. K., 320} II W. R., 2.12 ; Tukanua' • " 
(1897)21 Bom., 122. . 
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petition made by the decree-holder to the Court but it can also be cerlififi 
on an application to execute the decree. See r. ji, iiifrn 

If a decree holder receives payment and does not certify, he may he hibl 
in damages to the judgment-debtor.® 

Not be recognised,— The prohibition only extends to Courts executin; 
decrees and not to Courts having to try the allegation of the parties on in 
merits “ 

The wording of clause (3) has been so altered as to make it clear that d 
Court cannot recognize an u.iceriified pxyment or adjustment for any piirpoi 
whatsoever,* and evidence can no longer be given of itnceriified payments 1 
order to defeat the plea of limitation ® 


Reroedies of the debtor — Certify — If the decree-holder does not ceiti 
the debtor may apply within ninety days fiom the date of the adjustment— A| 
173A, Act XV of 1877, — to Compel him to do so, and the Court, after hearing il 
parties and those persons who aie acquainted with the facts of the case, may pa 
such orders os may seem ptoper ,• the application can be made to the Cou 
executing the decree ^ and where the uncertified purchase of a decree by ti 
legal representative of the judgment-debtor was not recognised as an adjustme 
of the decree, it was held that a Judge in Chambers could lake notice of t 
contract and compel the seller to execute a poiver-of-aitoiney m favour of tl 
purchaser so as to enable the latter to appear and claten under s 73 5® but ■ 
adjustment of a decree not certified by either piny within the time limited 1 
law (see Limitation Act, Sch. 1 1, an. 161 . cannot be recognized as a bar 
execution.® If the decree-holder dishonestly refuse to certify when called upc 
to do so, he can be made liable to refund 11 in an action 


Separate suit . — U the debtor fails, he can bring .a sepirate suit to recovj 
compensation for the money or other property given to the judgment-creditor 5’ 
but not to set aside the sate*® If an ngreemeni not to sue h.xs been enterc 


‘Saadoollihe KflUo drum. (I8CD. I2 \V It . 


» Medal Knliani iit re. (1307)30 Miwl , St.7 bee note 10, nfra. 

* Kaljan Singh v Knmta (ISO!) I.'l All , 310 } Swunnran r. Kftshumtl 

(tbOtJ 15 lion , 410 ; (•hnusham LnksUmsiKUs r. Knshirniu XuroLs, (ISO: 
16 Bom., 089 and ‘‘eeparalc suit’' iK/ra. 

* Statement of Objects and Ilcason* 

» Zaliur KImi f. I’akbtttwar, (ISSIt 7 All. 327; Sham Lall r. Kanaliia Iji 

(I8S2)4 * ' ” "'1) 12 All. 0C9 

Hurri ‘ • .Hi ; Tukaram t 

BaUji. : (ISO,*.) 17 All 

4'2: Ito-niaji .3111^11 1’. ituiauiii, ti:p>ij -u All I tw : uaji-iwai-ii r. llari, (ISO' 
19 Mad , IC‘2. 

* rarccclnit r. P.nehn. (ISTO) 2 All 11. C., 41; Chango 1 Knluram. (1^07) 4 Bob 

11. C., A. 121 

» lUjendronath V. Chiiimoomnl, (IRSnjSCale., Ux 

* Munmohan 11« r. Vu1«ai,(l8S9) 13 Bom , 171. * 


■ Cberlumlrara r. Uatna Amiiml, (187H)3 Mail., ll'l 

*'* Mahomeil Kawm v. Klwttro Bebee, (1173)20 W. (t., 1511. Fvu ii'>te‘2 t'lpn. 
' • Shiwli r Gnnga, (18S')) 3 Atl., 53S j (tHiii Khan r. Kn>iiijo>j It. Inrv, (ISTS) 
I.. Ih, 414 s .Mnllamma v. Vi ii1c«j*jin, (IXS’,! X .M.id , 277 ; I'orotuani 
Kliei*oo, (IXXJ) to Calo , 3SI 5 )>< riat.iiuU r. Vi-lLijn, (lsn<) ‘_M M«<1., 4l'3 


* Nbaii Cliiiiulcr r. Imlrn Xarain, (Ix-iJ) I2C. Ik lt...19<l ; 0 Calc., 7XX; J’.j 
jir r. IUmay>ar, (IXO^) 21 !»• ' . i . 

l^lc . 370; nr.ib.ll.p«.Kj— M«al ' ■ . . . 

r. Ikim (.'li-vn-lra, (I* < . • 

All In whfh It » ■ • • . 

*7;**^.**;*^*' tTi«-a-;-«li.inofail«-*-re»- ••ii (hr gnuiiiil tint thedn rc" liad 

a'ljuatct cKii c.f (.’nurt. «)i«n lit faci i»» atirli a'hu«tin'-iit hvl b«-. n 

th« triAnni-r prorl Id f.j U.w j, -n. it out tl.U the c.v 
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decree The defendant then sued for the land oi for damages : that Hs 
claim to this was not maintainable, but that he was entitled to damages. 

Criminal proceedings . — If the creditor fraudulently executes a satisfied 
decree, and does not enter the satisfacuon in his application to execute, be is 
liable under s, 193 and 210 of the Indian Penal Code.® Hut if the decree is no 
caused to be executed, no offence is committed under s 2T0, Indian rent 
Code.® 

Shew cause.— This means to allege and prove sufficient cause, and tk 

Court IS bound to hear the evidence adduced.* 

Appeal — An order under this piovision is appealable under s. 47 , *■ * 

“ decree 


Courts executing Decrees. 

3. Where immoveable property forms one estate or 
Lands sitwaw in more tejiure situato within the local limits of 

than one junsdiction. the jui'isdicbiun of tu’o or more Coutls, 
any one of such Courts may attach and sell the entire 
estate or tenure. 

This is a new rule, settling a point on which the decisions of the different 
High Courts were not harmonious ® 

4. Where a decree has been passed in a suit of which 
Transfor to Court of thc valuc AS Set forth ill tho plaint dUj 

Small Causes, uoj, exceed two thousand rupees and which!, 

as regards its subject-matter, is not excepted by the law foil 
tlie time being in force from the cognizance of either a’ 
Presidency or a Provincial Court of Small Causes, and the' 
C<jurt which passed it wislios it to be executed in Calcutta, 
Madras, Bombay or Hangoon, such Court may send to tho 
Court of Small Causes m Calcutta, ^Indras, Bombay or 
l^angoon, as thc case may be, thc copies and certificates 
mentioned in rule G ; and such Court of Small Causes slml 
thereupon execute the decree as if it had been passed hr 
itself. 


Act XIV of lESi, Sect. 223, par.i 5. 

This rule applies to H. C. and Prov. S. C. C. 


• KridmsMmii' Kanp.!, (IS97)20 Mad , 3C0, 

• Quwn-Enirn'«s v. n.xpoji, (ISSG) lOllom . 2SS ; Mft lhub Cliundcr r. .Vorodc<t 

llV'tO) Ui Cn1"„ K. r. inUtU. (IXSC)O Mini, 101. 

» Cliiirn r Knsi Xmk, {189C)‘.»1 Calc., 071. 

• n.ins Lxll r Hem Narsin. Ctic . IGG. 

• natisji r niixiji. llH"i7) II noin.,57 ; r. Xarn*imhA, flSOI) 14 518 

(*‘''‘■'1 •'« Jla'd.. s Ohnzi.lin r. I’aVir Uikh' 
O-'X.,) , All.. 73} Jamna Pratvl p. .Mathura 1V4->*<1, (IvOI) 10 All., 1^9. 

• S'**. 341 : Tmeourie IVI.ja r. bhih Chxn-Ira Pal. |1‘' 
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The Court which passed a daereo —If the subject-matter of the suit is 
within the Court's jurisdiction, the juiisdictoin continues m alj matters of execu« 
cution.' 

Where the Court which has passed the decree, has ceased to have juris- 
diction, application for execution mav be made either to that Court or to the 
Court which (if the suit wherein the decree has been passed, were instituted 
at the time of making the application to execute it) would have lurlsdiction to 
try the case* A obtained a decree against B in the Court of the ist Munsif 
of HowAh After the decree, the local area within which the cause of action 
arose was transferred to the and Miinsif A then applied to the and Munsif for 
execution of his decree : held, that the and Munsif had no jurisdiction, and that 
the 1st Munsif only h\d jurisdiction to execute the decree.® See s. 37 
which has greatly extended the meaning of “Court'* in this Chapter. 

See notes to sects 38-41, ante. 


5 . Where the Court to which a decree is to be sent 
for execution is situate within the same 
0 e o raas cr. district as the Court which passed such 
decree, such Court shall send the same directly to the 
former Court. But, where the Court to which the decree 
is to bo sent for execution is situate in a different district, 
the Court which passed it shall send it to the District 
Court of the district in which the decree is to be executed. 


Act XIV of J882, sect. 223. 

This rule .applies to H. C. and Prov. S C. C. Sec notes to sect 41, ante 


Procedure where Court 
desires that its own 
decree shall be execMled 
by another Court. 


6 The Court sending n decree for 
execution shall send— 


(n) a copy of the decree ; 

(p) a certificate sotting forth that satisfaction of the 


decree has 
Avithin tlic jt 
it was pas'®' 
executed in ( 
lias iv o6i’ 
renmii .sat;- 


(c) a 


cojiy 

decree. 

eertifie 


been obtr, 
f»on of . 
where 
\lenfc < 
’ w»^ 


cl by execution 
Court by which 
' ■■cree has been 
’■ s.atisfaction 
" tfhe c’oeree 

he 


let XIV of 1882, s. 
This rule applies 
ns. • 'bys. 3* 

SliamrAi 'i. 

liitclimx 1 
nadlm . 

' Kali Pa ' 
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da™ Wfl'l',, f ‘’’“SM'i f" the land orfor damag«:M/,llall“ 
s not maintainable, but that he vas entitled to damages' 

n">l«or fraudulently eaecules a saiisSt 
'liahi. not enter the satisfaction in his application to execute, he 

*93 and aiooflhe Indian Penal Code ^ Rut If the decreeism 
Code® ^ executed, no offence is committed under s. sio, Indian Pen: 

Court means to allege and prove sufficient cause, and U 

court IS bound to hear the evidence adduced.* 

*h>s ptovision is appealable under s. 47 . * 

Courts executing Decrees, 

3. WItere immoveable property forms one estate o: 
LamU situate in more tenure Situate witliio the local limits o 

tl'ojurisdiotionoftwo or more Courts 
any one of such Courts may attach and sell the entin 
estate or tenure. 

4. Where a decree has been passed in a suit of whicli 

SnTa^irCttUBei^ Value ns set forth in the plaint did 

i ,, two thousand rupees and whicli, 

?L 1 *^^ subject-matter, is not excepted by the law fot 
Tj cognizance of either n 

rZ f uPT “ I Court of Smirll Causes, and tl.e' 

Lil n 't "-islics it to bo 0X001. ted in Cnloiittn, 

r a t V ««>li Court may Bond to tlio 

?{a ,r„nn 7, ' ,Ci''c''ttn, Jrndras; 33on.bajr-t,vl 

, * T; II'O cojiips and certificates' 

thereumm c" '^‘7 Small Causes almll 

itself ’ “■ '"‘d Ji'ii’sod Ii^ 

Act\I\ of 1SS3, Sect. 2^3. par,x 5. / 

• This rule applies to II. C. and IW. S. C. C. 


• Kn.!ma.v»mi r. RanRi, (IS97) £0 Mad , .tCS 

Cl..,m r. K»,i X.Ik, (I.m, 

• iuii5i !’r ' n i"™'"’ ’"”^1 '■ Crls . IM. 

m!'." ■_■ ■ ... 

(iVv’ * ■ ^ 

• ^<v Ol , , !•«"'* ' 

-M C.lr-., (113 "*' *'*'■ : Uncnine 


. Xorotlr 


h Cliiii'lrn I’jI, (I''^ 
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case direct to the Judge of th-ai district, who, in turn, referred it to his Subordinate 
Judge //cW, that the proceedings were regular ' A Munsif to whom a decree 
IS sent direct ha> no juris iiction to execute It without an order of the District 
Judge under this rule - 

A Court of Sm.ill Causes wiihm a. district is subordinate to the District Judge 
Sees j, ‘‘District cout>r ‘ An order under ihi$ rule need not be signed by 
the District Judge If the order is issued under his authority, the absence of liis 
signature does not \itiate the proceeding * 

• 

9. Where the Court to wliicb the decree is sent for 
Eiecution ».y High Gxecution IS a High Court, the decree 

Com cif decree tmns shall be exccutetl b 3 ’ such Court in the 
ferred h\ other Court gjime manner as if it had been passed 
such Court in the exercise of its ordinary original civil 
jurisdiction. 

Act XIV' of 1882, sect 227 

This rule applies to H, C. and Prov S C C 

Ordinarily, a decree would be sent for execution to a High Court, only when 
It his been passed in a case not cognizable by a Small Cause Court, for in such a 
case, It would be sent to the local Court of Sniill Causes See r. 4, supra. 

As to the execution of a judgment entered up under s. 86 of the Indian 
Insolvent Act, see the cases of Cund-ts Narrondcs * 

Where a judgment is removed from an inferior to a superior Court under i 
andsVictjCap no, s 32, for execution, the superior Court has no jurisdiction 
to inquire into the merits or into the regularity of the proceedings in the Court 
below otherwise, if the decree has been passed without jurisdiction ^ 

Application for Execution, 

10. Where the Iioldcr of a decree de-sires to execute ii, 

Application fur exccu- llO shjlll apply tO the CoUPt wllicll pASSCd 
tlie deciec or to tlie officer (if any) 
appointed in this behalf, or if the decree hii<3 been sent under 
the provihious hereinbefore coiitaioed to another Court then 
to such Court or to the proper officer thereof. 

Act XIV of 1882, sect. zyy. 

The rule applies to H. C. and Prov. S C C, 

Ail decree-holders, if desirous of enforcing their decrees, are required to 
apply for execution under this ruJe.^ 

The Court which passed the decree, &o —Enforcement of a decree 
by a Court other than that which p.vssed it ran bt obtained only after it has been 
regularly sent to that Court in the w.anner directed by rr. 5 and 6 

' Polultcllinri Hoy v. R.adlrt Pmhad, (ISSOJ L. U , 8 I. A., IC5. 

* I>cbi Dnl Saliti v, Moliarj Singb, (lS9t) 22 Calc,, 761 

• Jogenrirn Clumlia i'. Mahesh Chandra, (tS96) 5.1 Calc , 4S0. 

♦ Cdiidas XarroniUs, (18‘'G) 11 Ham, ISS ; Btngviandu, in re, (lSSi)8 Bom 

511; Csndas, i« rr, I1SS9J Bom , p 52J, ’’ 

» Willnmi r DolU-id, I C. P. D., 227. 

• Rridgo f. Brjncli, 1 C. P. D, C33 ; Onm Drearer, L. P... 2 Ex. D 

and fee r. 7, nn/r - ' ' ’ 

Pallonji Sliapurji V Jordan, (ISSJl 12 Bom., 4fi0 



682 


THE CODE OP CIVIL PROOED0RE. 


[SCHED. L 


An award of compensaiion under the Land Acquisition Act (X of 1870) 
cannot be enforced against the Collector by execution proceedings— 
whether an award made under the provisions of Act 1 of 1894 can be 
enforced 

Portion of decree — Execution may be taken out for a portion of a 
in certain cases. For instance, a decree-holder may obtain a decree for ’ 

Sion of lands and for mesne profits to be assessed in execution. The 
cannot, therefore, be executed as regards mesne prcjits until the amount has be ^ 
ascertained That ought not to prevent the execution-creditor from exicutiba 

the decree as to that portion which is perfect and capable of execuiion ana s 

seizing the lands which have been decreed to him But where the decree mig 
be executed in its entiren, as, for instance, in the case just put, after the 
profits have been assessed and fixed, the decree-holder cannot take out on 
execution for the mesne profits, another for the costs, and another for the interes 
on the costs.® 

Who can apply.— A mukhlar cannot make an application but if 1 ^* 
application is not letuined at the time, it cannot afterwards be objected to, on 
this ground * A beiitimidar cannot apply ® 

Deceased creditor .—See sec 4 of Ad VII of 1SS9 (Succession Certificate 
AciJ and Kanehan Modi v Timjnath * A certificate necessary under this section 
may be supplied during pendency of proceedings^ An application for execution 
by the heirs of a deceased decree-holder without having obtained a certificate under 
s 4, Act VII of 1889, IS still one made m .accordance wiih law and saves limita- 
tion ® A decree in favour of a deceased mohunt for costs incurred by him m 
proceedings carried on by him on behalf of the muth may be executed by hiS 
successor and represeniaiive without prob.ate, certificate or letters of administm- 
tion.® A decree was made for the sale of certain mongjped property . hila^ 

that this was not a decree against a debtor for payment of his debt wtthin the 

meaning of s. 4, and it is doubtful if the Act will apply to the ca>e of a pinintin 
who has been substuuted for a plamtin’ who lias taken out a certificate If rent 
sued for becomes due after ihe death of deceased, it formed no p.art of his estate, 
and no certificate under ihe Succession Act 1$ necessary.* > The heir of a 
deceased decree-holder requires no certificate of Iieirsliip, tf the right to execute 
the decree has devolved upon liirn by survivorship— otherwise, if the debt was 
pan of the sep.nrate property of the deceased.** S. 4, of Act VII of 18S9, is not a 
b.ar to execution proceedings instituted on .-1 mortgage decree upon the applica- 
tion of the original morigagce by reason of the original mortgagee having died 

‘ NilUanth r. CuUcctor ol Tliaiu, {I39S)22 Bom., 802. 

* lluro.Smikurr Taniek Chuntler. (1309) II W. 1*. , 433 ; n B. L, P... lit. See 

nl*o Vidch.inil r. Uii Icldia, (ISSS) 12 Bom , 93 ; S.xtlho .'-nmn c llawnl Pandp. 
(tV. 17 ) 19 All., 93 t eec “wh'de dceixo'* r. 15, tn/m, ami “several debtors." 
r. 11, infra, 

* Isliur Kant Dhsdoorce, in rr, (($75) 21 *V, It , 233. 

* Autco ili«ixc r ThJhoo Moukhce. (1879) I Calo , 00.7. 

* Doiinintli I. Ixilit Kumvp, (1532) 12 C. L. B., IIO 5 9 Calc., 033; flour 

Sunclvr r. Hem ChumU-r, (1839) lOC^lc., 355 ; sw, however, Him Salmi r. . 
(taja, (IS''5] 7 All , 107 : and JIsmkLam r. Tatayva, (1S9S) 21 Ms'L, 333. Aa 
to a minor, see ilari r. Snmbhoji. (183S) 12 Bom., 427. 

* Kanehan Mo>1i r, Ilvij Nath, (1892) 19 Calc , 330. 

* Br'ij'i Nath r. Issvr.ar Chundra, ()S92) 19 Cole,, 432: Kalian .Smgh r. Bam 

Charan, (ISdS) IS AIL, 31, 

* lIifiru.Min Chowil.irr r, Al«lv»l Arir. (lS93)2i) Cale , 75'; Mangal Khan r. 

S4liinulUl..(lS9l) IQ A11.,2«{ Balkiahanr. Wogaming. (1S04)20 Bom , 70. 

.I-Vn ln, Kuh Dharvti r Ham Chuii.Ur Bharati, (IsnO) 20 Calc , 103. 

• I* P'l'JNath lUar siiamanamj 1>9,. (|S9;)‘ii»CaJc., 111. 

•• lu'har'*'*^ «t 39 (j mitoT,.. 391 

y '*>uVrsv‘ *’• n‘‘92) le 319 . l»4ibmrsju r. Bipanna, (ISO?) 22 
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during the pendency of the proceeding, and his legal representatives who were 
substituted in hii place not hating produced .my succession certificate ^ 

Who can object —A person not a parly to .1 suit cannot object to the 
issue of an order for the execution of a decree * 

Application — *\Vhen an application for execution of a decree has 

been admitted and registered .and attachment ordered thereon, the judgment- 
debtor cannot question the \alidiiy of the proceedings on the ground that execu- 
tion IS barred * 

li’orm of application — An application to enforce a decree should contain 
the particulars set forth in rr 11-14, and must be in writing’, except in the case 
provided for m r 11 (1), that is, “where the decree is for a sum of money, and 
the amount decreed does not exceed the sum of one thousand rupees” A Court 
may, in such a case, “ when passing the decree, on the oral application of a decree 
holder, order immediate execution,” but only within the limits of its local jurisdic- 
tion, against the person or moveable property of the debtor. 

Irregular application —An imperfect application is one within the rule ;* 
provided It does not ask for what the creditor cannot get under the decree.® 
When an application for execution was allowed to be amended .after the expiry 
of the period of limitation, AeAf, that the amendment would relate back to the 
preceding application and that execution of the decree was not time barred « 

Decree must be executed —It is not open to a Court to refuse to execute 
a decree against which no appeal has been preferred and tbe time for appealing 
against which has expired ^ A decree for maintenance must be executed No 
objection that the decree-holder has by her conduct forfeited her right to main- 
tenance can be entertained, if the decree did not contain such a condition ® 

-Future maintenance can be obtained under this rule and 

rule 41.® 

Dismissal for default —A Court cannot under 0 . IX, r. 9 restore to 
the file an application for execution, which has been dismissed for default 1® 
" ' ' ... - dismiss an applica- 

his own laches to put the 


11 . (/) Where a decree is for the payment of money 
„ , , , the Court may, on the oral application of 

ra app ica ion, decreO'holder at the time of the pass- 

ing of the decree, order immediate execution thereof by the 
arrest of the judgment-debtor, prior to the preparation of a 
warrant if he is within the precincts of the Court. 


’ Sfahoined Yusuf v, Abclur Rabun, (189Q) 26 Cole., 8W. 

* Natliubliai v. Nana, (1895) 19 Bom , 544. 

* Norendra Nath V Bliupendra Karain, (IS90) 23 Calc., 374. See aUo ilungul 

Pershad v. Grija Kant, (1SS2) 8 Cole., 51 ; L. R , 8 1. A., 12S. 

* Asgar Ah v. Troilolsya, (1890) 17 Calc , 631. 

‘ Pandinnatli v. Lilichand, (1889) 13 Bom , 237. Sea aUo Hari v, Narayan. 
(188S) 12 Bom., 427. 

» Jin at Dube v Kal Charon, (1893)20 All . 478. 

’ Islian Chunder r Ashanullah, (1884) 10 Calc., 817. 

* B.iiima! Saiigi r. Kundin Kuwar, (1902) 26 Bom , 707. 

* Ashutosh V. Lukhimom, (1892) 19 Cole.. 139; Lakahraibai f. lladbavrav 

(18S3) 12 Bom , G5 ’ 

'® Akraranissa f. Vahulnissa, (1894) IS Bom , 429 

'* Dhonkal Singh v. Phakkar Siogli, (1893) 15 All , 84 ; Tirthasami ». Annan- 
poyja, (1892) IS .Wad., I3I, 
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An award of compensation under the Land Acquisition Act (X of 1S7 ) 
cannot be enforced against the Collector by execution proceedings— 
whether an award made under the provisions of Act I of 1894 
enforced 

Portion of decree —Execution may be taken out for a portion of a decree 
in certain cases. For instance, a decree-holder may obtain a decree for posj • 
Sion of lands and for mesne profits to be assessed in execution. The decre 
cannot, therefore, he executed as reg-ards mesne profits until the amount has oe ^ 
ascertained. That ought not to prevent the execution-creditor from 

the decree as to that portion which is perfect and capable of execution ana 

seizing the lands which have been decreed to him But where the decree '”'S 
be executed in us entirety, as, for instance, in the case just put, after the W” 
profits have been assessed and fixed, the decree-holder cannot take out on 
execution for the mesne profits, another for the costs, and another for the interes 
on the costs." 

"Who can apply.— A mukhtar cannot make an application ;* but if the 
application is not returned at the time, it cannot afterwards be objected to, on 
this ground * A benamtditr cannot apply.* 

Deceased creditor See sec 4 of Act VII of 1889 (Succession Certificate 

A .-—..c..-.. »h.« cfction 

jn 
er 

.t* 

tion * A decree in favour of a deceased mohunt for costs Incurred by hint in 
proceedings c.'xrricd on by him on behalf of the mu/A m.ay be executed by his 
successor and representative without prob.ate, cerlific.'ite or letters of administra* 
lion .9 A decree was made for the sale of ceriam morigaged property : AfA'i 

that this was not a decree against a debtor for payment of his debt within the 
meaning of s. 4, .and It IS doubtfulif the Act will apply to the ca»e of a plaintiff 
who has been subsiUuicd for a phtmtiff who has taken out a ctTtirieate.'“ If rent 
sued for becomes due after the death of deceased, it formed no jwrt of his est.xte, 
and no certific.ate under the Succession Act ts necessary** The heir of a 


‘ Nilkanth f. Cv.lloctir of Thmt. (ISlUied Horn , fifti. 



U R . 114. Rco 
V llawftl I’niulo, 
scwral debtors.” 


* I»hur Kant I’hadoorcv, in rr, W. K , t!3t. 

* Anuxj Mi»Txo V. Ridb'xj Mo>dihec, ^1870) 4 Calc., 

* IMinnilh r. Uhl Kunisr, (IW) 12 C. L. U., 110 l 0 C-tlc., Ml: Ooiir ■ 

Kiimhr v. llrnt CliuivUr. (18x9) lOCalc., 535 ; Jiowcvir. Ram Hdiai e. 
t;*vn, (IW) 7 AIL. 107 ; and Msiukkam r. Taiay \ ». (lv9S)2l Ma<L, 3X8. As 
’ l<i a minor, kx- llsrl v, S»m1.hi*ji, (ISSt) 12 Bom., 427. 

* Knnclian Jf.di r. Rsi} Xnth, (1892) 19 Calc., 3.30. 

* I'.nric Kalli r. Issw.xr Cliundra, (1892) l9 Calc.. 4S2; Kahati Xiiiali v. lUm 

Chu«n. (lyJS) 18 All ,31. 

* njOfo.M.nCh'.wdurTr. AUImI A«r. (IHOJ) ») Calo , 73 *,} Msnud Khan r. 

Kit.f.alJdi. (Isot) 10 AU„ Ihi ; Rxlki.Han r. Wa.:-inins. (IbOT) th) Horn , TO. 

* N\ih llhiritl e. lUm Cliunil- r Rhxrati. (1x91) -J) Cile., Ril. 

M *'■ 1H«. (Is'C) tMc , 1 13. 

•» it-t' •'* bow.. 391 

(l‘'92) 10 R.«n., 319} IVlUinrsJu r. Ilipaniin, (J899) o- 
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to execute a decree Jn 
ire in effect execution of 


’ An application for execution uas made by a mukhtar and admitted by the 
Jud^c «ho ordered a notice to issue on the fudgmcnt-debtor : held, that such an 
application could not, after the notice was issued, and on the occasion of a subse- 
quent application, be set aside as having been irregohrly filed,* and even where 
an application was imsulaT and ttlurncd for amendment and nothing further was 
done, It was held to gi\ e a neiv starting point for limitation,® provided perhaps 
the application does not ash what ihe decree cannot gite.* A decree was 
passed in favour of a firm m the name of an agent of the firm The second 
and subsequent applications for execution were made by an agent other than 
the agent named in the decree Held, such proceedings, howeter irregular, 
were not invalid * 

Double exefufton —The fact that the petition of one of seicr.1l decree-holders 
in applying for execution requires amendment, became of ihe list cf property 
being incomplete, is no ground for declaring such application to be superseded by 
a liter application made before the completion of the necessary amendment, by 
another cc-decrec-holder for execution ; both executions can proceed * 

Repretenhxhve —The representative of a deceased decree-holder cannot exe- 
cute a decree without obt.iinmg a certificate See “ DecfvSED CREDITOR," p. 6Sr. 
“CERTlMC\TE"and “ St’CCESSlOX CkrTIFIC.\TK ACT.” 


Amendment.— See r X 7 ,tnfr<u 

Parties —When a minor is bound by a decree, execution may be iighlfully 
sought against him through bis gu.ardiin, and it is no answer that his n.ime is 
not on the record ^ On the other h.tnd, the Court is bound to alloiv execution to 
issue at the request of the decree-holder on the record, unless it be shown 
under r 16 mfra that some other person has taken hts place* 

Limitation -The applications described in art irOt Sch II of the Limita- 
tion Act, .ire applications under this rule ;* and an imperfect application is 
within the rule An imperfect .ippbcation is not one made “ in accordance 
wuh I i«v" within the terms of art i79<4), Sch. II of the Lintitatlon Act so 
also an impro.jcr appliiaiiou.** or .an informal .ipplicaiion ** IJul only material 
defects mute an appiicauon ’ * \n msufficienily stamped application for 
execution may suffice to keep the d“crce ali>e > * The dismissal of a duly made 


' Jujj-t liim (lixipto r, Ijoliifk Monew, (|S7I) W. Il . .T.>t. See, however, the 
case of C-jII*-* tir "f f-h.ihjshanpiir r Snrjiii, (JSaJ) 4 All., 74 : aril coinpnre 
Kutluth r Dxrotti, (is;*') 3 3la<I., 79. 

' \fti»iiw.aa hmu r. LiIxtjA, - V. 1.. V.., Anp ■ 7^: Ant'>o ^i-rce r 

Ili.llvx.mo-.Lhee. . Cti'. 

• lUmsnsn-Un r. I’erislambi, (Ixsi) fi Mad.. 530 • Furinir llohmin r Altsf 

IlrK-mi, (is-ll) lOCaK. 311 rltvllisr Its-tKi. (Is9l) |8 C*le.. .*13: lUma r. 
Vara.l», (liM) 10 .Msd.. 115. 

• Panlartnith r. I.ilj.'han I, 13 n >-n , 237. 

• U-hmtn r I'atni lUm. (I«!7fl) 1 All , 310 


m-^l Ch'tw.Ihrj r .‘-hihi.vls Khatnnn, (l^aOj 7 C. L Ik. 337. 
n -Aran r. Ithtilniirtwan, Id Ole , <0. 

.!.r Klrtil.s.h, (l«i9I) IS01e.,C39. .‘v'r r. 1C, in/'W, 
lUni r. Kali I’lid !•». (IX'xi) |7 Ole , 51. 
nr All r Tmll .kja N'alh. 17 01- , Ml. 

>»1 *-4!. r Ja'iki K'xf, (lA-Vj) -23 Cal- . 517. 

’ummvl L'mtr r Kamda ri»4. (|S«?j t All , .It. 

-hvi MaVljnt* r. I'arU.n Daps, {|X7C) | T-.in , !.0. 

■ 51*-- '»r <^.u•n Ds* !»' lay. n*.?') 5101-., 331 j K*lLa 


r !•* 


L.U»»I|51 AIL, leg. 

.(I'Mje Ma.| , 1^1. 
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application furnishes .a point of time for the bcfjinninjr of a new term of 
limitation but the dismissal of an execution case for omission to pay process- 
fee does not * 

Res judicata —It has been helJ that a refusal to execute does not bar a 
subsequent applic.ation the decision of .a Court admitting part execution is 
final, if unretersed * 

Estenston of ttm© —See Skoosktt Bhuian v. Cobnid.^ 

Merl^aj^e —In the case of a mortgage-decree on the Original Side of the 
High Court, six months’ tune is usually alloued for repayment of the principal 
and interest , but the Court may allow the decree to be satisfied at once,* 

Whether any appeal has been preferred from the decree— 
Whether the decree is th.st of a High Court, or of an inferior Court, affirmed by 
the High Court and .appealable to the Pris x Council, if such an appeal has been 
presented, or if proceedings are being taken for that purpose, the decree-holder 
should state the fact , and though he is bound only to state that an .appeal has 
been preferred, It *ould add to his good faith if he also states when any pre- 
liminary proceedings for that purpose have been or are being taken * 

/.iwri/aAort— In case of .an .appeal decided under O-XLI, r itt Babaji v. 
CoUeetor of Salt Rtvenut * 

Whether any and what adjustment, &c— Every adjustment of a 
decree should be certified to the Couit whose duty it is to execute the decree, and 
if the party seeking execution inteniiomally m.akes a false statement, as to 
an adjustment, whether certified or not, of the amount still due, he is guilty of an 
offence under ss I9J and 310 of the Indian Penal Code® Notifying an adjust- 
ntent in an application under this rule to the Court will be held to satisfy the 
requirements of 0 X.\l, r. 2 If a decree-holder fails to certify satisfaction made 
out of Court, the debtor may recover the amount by an action for damages, but 
money p-nid in excess of what was due can only, it is said, be recovered in execu- 
tion It ts for the party applying for execution to slate any adjustment between 
the parties after decree.^® 

An adjustment, such as is contemplated by cl (f), may also be the result of 
an application under r, li, by which payment of the money-decree may be order- 
ed to be by instalments. 

‘ Shankur Uiito v, Namingh Rao, (1AS7) II Bom , 4G7. 

* Dlmkiram v. Jogendru, (19Q0) 5 Calc. W. N., .147. 

* Ilurrosoondary Uissee r. Jiigobundlioo, (1831) 6 C.ilc , 203 5 but see Uungal 

Pershad Dichit v Grija Kanta Jxilun, (I8S0) L. R 3 1. A , 123 ; 8 Calc., 51 ; 
and tho rcmaiks of Melville, J, at C Bora, p 50:BaMidcov Scolojy, (1887) 
14 Calc , 040. 

* Dalichand v. Siiivkor, (1801) 15 Bom , 242. 

* Shoosheu Dhus.in, v, Oobind, (1891) 18 Oilc., 231 ; Peary llohun r Anuncla, 

(1891) id, 031. 

* ChotooUl r. Jlillcr, (1880) 7 C. L. R , 207 ; sec Adnunistr.itor-Gcneral v. Slim 

Ahmed, (1883) 9 Calc., 33. 

» Toondun Singb, in re, (1870) 14 W. Ik, 203. And see Kassa Mai v. Gopi, 
(1888) 10 All., 389. 

* Batiaji v. Collector of Salt Rcrenne, (1SS7) H Bom., 590 

* Queen Empress v. Bspaji, (I8SG) 10 Bom , 238. 

Mahtab Ciiand v. Mooilecdhnr, (1876) 15 W. R., 07. 

*• (lunamani n.is ti Piankishori, (1870)5 B. Xi. R, 233; sec also Bhugob.'in r. 
Gobind CUundcr, (1809) 9 W. R, 210; Viraraghaln v. SubUkka, (1882) 5 
Mad.. .307 ; D.ulita » Ganesh, (1890)4 Bom , 295 ; .Sfusntti v. Shekkhanin, 
(1883) G siad , 41 ; Ishan Chunder r, Indro N’arain, (1883) 9 Calc , 783. 

i» Kashce Kisliore Roy e. Kishcn Chnndcr, (1871) 1.3 W. R , ICO. 

*• Paupayja v, N.ira«ianiiab, (I87S) 2SIa<L,StC, See notes under 0. XXI, r. 2, 
Supra. 
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The name of the peraotj againat whom enforcement is Bought — 
The nnme of the oii^jin.ii debior (jf Jie be dead) antJ of bis lepal reprcsi’ntali\c 
against whom enforcement U sought, should be shown here. Execution can be 
taken out only against those vihose mmes are mentioned m the application, 
without reference to the decree itself.* In connection with this matter, it is impor- 
tant to note the provisions of Limitation Act (XV of 1877), Sch. 11, art I79> 
'planation I : — " Where the decree or order has been passed se'craUy against 
more persons than one, distmgmshing portions of the subject-matter as payable 
or deliverable by each, tbe application shall take effect against only such of ihe 
said persons or their representatives ns it may be made -igamst. Ihit niierc 
decree or order has been passed jointly against more persons than one, the apph- 
cation, if made against any one or more of them, or against his or their represen- 
tativ es, shall take effect against them all ” 

Clause (2'. art 179, Sch. 11 of the same Act applies only to those cases in 
which the patties to the execution-proceedings wc'c paitics to the appeal or the 
class of cases to which O XLI, r. 4 applies, tml it has been held that where a 
decree is passed againsi sevetal defemJanis not jomily but scveiaJly, and an 
appeal is preferred by some only, hmiiation to execute against the others runs 
from the dale of the decree, a and the c.ises cited ; but the better opinion seemv 
to be ih.at it runs from the date of the decree in appeal " 

The mode in which the nssistancQ of the Court ia roquirod.— 
Ixule St makes It discrelionaiy with a Court to permit execution to be taken out 
simultaneously against live person and property «f the juilgnient-debtor. A mere 
request that the amount of the decree may be recovered without any specification 
of the inode m which the Court was desired to aid in the recovery, is not a proper • 
application.* 

In a suit by certain members of a joint Hindu family to rerover from the 

. . ...... . • a s, cxecudon 



which the original decree had been made, with interest at 0 per cent up to dale 
of realiiation ■ heUi^ t>iat the combtion in favour of the defend.^nl was not a decree 
which was capable of being put jn execution ,at his instance.* 

Sn'tr.xt <fr^/urr.— Where there is a jomt, or a ;oinl and sevenl, decree passed 
against two or more pjrsons, the decfcc-boldct may execute his dccice 
any of the persons he mav select,* and execution will nm be stopped, though 
■ ' * • . » » . propariionaic part,* or 

■ ■ ots.® Ilut where in exc- 

that C WISH nicre^rwt- 

■ ' • • property did not satisfy 

Othorwiso ns the nature of tbo roUof Rranted may require — 
These words rr.e.aii tbit the niode of execution is t<a t>* adap'cj in each c.ase to 

» At-l-".! Knt-c' or. .f.vU'i Ah. (IS72) IH W. It, 'C, 5 hit mu ns to lliii csm:— 
.S'lirwrsin r Ainc^ro..!.!'-. n. flxTSt t!| W. It , a. 

» Mi.liut im ri*-.a r, I’.sid, (I'-OI) 13 All . t. 

• Suwdii . UU e. r.it J‘»vki.|,.n. Iixsl) If. C.»V\, .VH : tl-ml Cliundor Jtsuiva 

p l..*Mti l)ni K»’av.'(|x'*4)-23 t’al' .Wl 5 .Mvh-.ncd Mri»l„ r. Molnnc Kant* 
Cti’.udliwry, CaIc.I. J-.'-Ioi. 

‘ Ir*i.V« p.Nuncb 7 .Ml. H C., 79. 

» IU-iur.» 5 »ra r V.ini}»<l, 5 C, 1,. 1’... >70 

• Ah P Stull, k f.’ntr.t II -v- n. (IS73J U 11 It . Va) . Kri-lit ) Kid 

t Itm tv. It., ah* , 4 '». 

» .•-.hs iiviw p. itsM v.ifMvtjj Asp«. Mts . n. 

• .‘•V,.., n, rn P Itirri .'■.instf. (1x71)16 tv. It., l-i; K(vr« Ah r. Kavamvlfi. 

1. Ik.gjg. 

• 5llV«, (l-ntl I w.lt. Ml*., u •■Wll’I* 

I'Cf »tt.- t. >.*•. l»/f4 
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the nature of the n.irticuUr relief sought to be enforced under the decree,* and 
a person rmv mike 'cpirnte anil sui cesstve appliciiions for execution of a decree 
giv'in^ reliefs of dilTereni < li iracter-., m respect of such relief® Decree-holders 
seeking khas pixsession of tmd ilreidy in the po-session of a surbarak..r under 
order of Court, should .apply to the Court th.at appointed him ^ The manner in 
which a decree directing the Jefe.i l.ani to p ill dono .a wall should be enforced is 
bv imprisonment of the debtor, or utachmeiu of his property, .an 1 if tlie mode in 
which the assistance of the Court is .asked is vvroig, the Judge should return the 
ap liciti >n for luiendment ‘ A decice daclaruig i piriy entitled to a constantly 
recuring n.;ht to receiie certain payments m kind vilued at a certain .annual 
sum, cinnoi be executed * 

Transfer of Proparty Act — \n apiilic.ition for .an order absolute under 
s 8? of Act 1 V of i8i2. IS .1 pio eeling 1 1 eNecuti<» 1 .ml subject to the rules of 
sucb procee ^lng^ * Hut it >i no an application far execution .and need not be 
in the fjrm prescribe i bv thi» ml- * .An order for sale under s SS should not 
be executed unless it is made absolute under s 89 ^ 

Section go —A decree of the na'ure referred to m s 90 can bs made in the 
original suit, and .a new suit is unnecess iry ® 

F^refUsur/ —in UreOOiQtt sviit$ tht inotts^s^e can redeem until .an order 
absolute is made.*® 

Succession CertiQcatc Act — Cl.tu$e (c) of sub-sec lofs 4 of Act VII 
of 1S89, does not npplv to applications or proceeding* in execution of a decree 
made before and pending when the Act c.aine into force.** 

12. Where An application h made for the attachment of 
Application fur at Ally rtioveablo property belonging to a 
tachment of mniesbie judgincnt-debtor but not In Ihs possession, 
mentdobw?8 'poMcsi tlic decrco-lioldor shall anne.K to the appli- 
*'’**• cation an inventory of the property to be 

attached, containing a reasonably accurate description of 
the same. 

Act XIV of 1882, 5 2J6 

This rule applies to H. C. and t*rov. S C C. 

This rule, it should be noted, refers only to an application for the enforcement 
of a decree by attachment of movenble property belon^tn^ to tke jU(i^/ient-de6tor, 
but not tn his possession Rules 46 and 53 presenbe the moie of attachment 

' /tenon ifA Backit r Hatty Lall I'dtsf, 086361) I Hjdo, ISS. 

* Radlia Kishen v. Badlia Pershad, (I8S2) 8 Culc , SI5. 

• Hurrish Kjsto Doss v Moleo Cliand, (ItlCS) 10 \V. P. , 441. 

* Protap Chunder i’. Peary Cliowdlirain. 8 Cilc , 174. 

‘ Tata Chiriar r. Singira Ckanar, (ISS2) 4 Mad , 219. 

* Oudh Delian v, Kagcsliar, (1891) 13 All., 276 

’ Ajudliua I’erahad f. n.iMeo Singh, (1891)21 Calc, 813 j Tiliick Singh r. 
Parsotein Prmhad, (1S9J> 22Calc , 021 ; Rxiihir Singh v. Dngpil, (1894) Id 
All., 23 

• Ram Lil t>. Nirain, (1890) 12 All , S39 ; Tara Prosid f. Bhobodeb, (1693) 22 

Calc , 931 

• Raj .Singh v. Pnrniaiiand, (18S9) 11 All , 480 

I’oreahniili v Emijoiin, (18S9) 10 Calo , 216 5 coutrn — Oudh Behari ti. Naga^har 
(1391)13 All, 27Si INiyilath *■ Kristina, (IVD) 13 Ma L, 2C7 ; Ajtidhia 
Perahad e Baldco Singh, (1891) 21 (Xtio , 824. 

'■ Baluhhai r. Nasir. (1S9I) 15 Boiu , 79 j and eco Chimniratn v Hanminta, (1S9I) 
15 Cum , 205 Sea “ Di.cPtSKD crlpitOR ” 

44 - 
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in such cases, the la^t. mentioned rule referring to property deposited in, of in 
the custody of, .my Court or public officer. 

This rule does not contemplate .any inqmr>' before the Court whether the 
property belongs to the judgment-debtor or not.^ 

Inventory. — Tins inventory, when the property is moveable, must be dell- 
sered into Court with the application for execution - 

Moveable property. — Sec note under x. 6o 

Wronw seizare.— Regarding the liability of the decree-holder, Sheri/for 
N.azir for damages for seiiure of moveable property belonging to u third party 
and not to ilie judgment-debtor, see the undernoted cases » 

Applioition for at- 13. Whore an application is mndo for 
attachment of anv immoveablo pro- 
certain pirtieuiarg. porty belonging to a jungniGtit-debior, it 

shall contain at the foot — 

(а) a description of such property' suflicient to 

identify the same and, in case such property can 
bo identified by boundaries or mimbors in a 
record of .settlement or survey* a specification of 
such boundaries or numbers ; and 

(б) a specification of tho judgment-debtor’s share or 

interest tn such property to the best of the 
belief of the applicant, and so far ns ho has boon 
able to ascertain the snipe. 


Act XIV of i 832, s 337. 

This rule Applies to II. C. 

Desorip*'' — 

properly sho • • • . . . • . 

li .xn euxte p ■ • * ’ , . , . ■ 

necesnry;* .... . • . 

thebjuniUri' ..... 

out* And so when the ptopeny w-xs described as the property sought to be 
aitxche 1 in .x former csecmion, the description, though irregular in form, 
coxsiilered sufficient • A third person purchasing inortg.xgcd property 
.xl .X sate in execution of a imncv decree obtained by the rrorlgxgec .against the 
mortgagor obixins a gotxl title iree from the mortgxge lien, unless the sale is 
mx'fe subjrct to it.^ A moftgxgee who purchases at .xn auction sxic of the 
property oscr which he has a mortgage lien, cannot free himself of his l ability m 
he re lee n- 1, if he does n jt notify or d'sclos- Ins lu-n at the lime of sale.* 


• .‘-nielli Hill r (l«r;')).T n L K . A. U.. an 5 I’ W. U , 

• f-tr-TTii'h Co, I.-, r. Yn->d Khan, 7 CM ' ..*■.9. 

• K»lr- r.,nirr. h,. Ill, rs...r.(|S7J) lilt L IC . C V. : C.irris Mshvl f. nol«n»» 

Kill'll p, (IsTO) A Hm.. 71 t I'rsmji r. l!«.-ms*]i, (1^7S| g 15. m.. p ‘“'It 

111) l‘iiu .1 ]. r r, e'lnii* *v».-i.1sti, (1x 79) I (Mf- , .’.vX, 


• i>s'V r.vm p. M, I-* u* i:.. -tss 

• Mtl,tsl.-v,»„l r. I5if<.t.n»th. (IXTil IX U*. It . 411. 

• llci.rr r ’ iI.ss.Tsr. (!'*««» |3 (M- . tfits Wwjihsn r 

(1**11 tx t'.t-, 4'' 3, «».•! »«iropsir — M«^grr,..r r T.iriui Cl** 
IV- , tJI 

• l!it.in“ Mi»oa»».-iri. {Is-'Ot »1 IJn-i.. in 

• P' K. l 1. (i-osj jj |:.“j , r.»i. 


rn, (!**:> H 
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Verific.itton under the former Code , the inventory had to be verified and an 
omission to verify amounted to an irregularity mthm sec. 99 ^ 

Specifiention of the share — In case of a joint family, the application 
should stTe whether it is the jndi'ment-debtor’s sh.are or the joint family property 
that IS sought to he attached It should also specify the family property.® The 
creditor is hound to specify the debtor’s share or interest to the best of his belief, 
or so f\r as he h as be»n able to .ascertain the same, and cannot e\ade the law by 
describintr Ins debtor's separate portion in a bka^ as hts “right, title, and interest 
in the whole W.tf ”* 

Estoppel — The decree-holder may be prevented from evecut/ng his decree. 
Thus, where A sold the riitht, title and interest of his debtor without disclosing 
that he h.ad a mortg.age on it, he was not able to enforce the mortgage against the 
purchaser * When in execution of a simple money decree obtained for some of 
the instalments due on Ins mortgage bond, a mortgagee brought to sale the 


14 . Where an application is made for the attacliment 
Power to TMuiro of aiw land which is registered in the 
c£iiSr’.'1rgUBr ” 0®=° of ‘ho Collector, the Court muy 
certain eases requito tho applicant to produce a certified 

extract from the register of such office, specifying the 
persons registered as proprietors of, or as possessing, any 
transferable interest in, the land or its revenue, or as liable 
to pay revenue for the land, and the shares of the registered 
proprietors. 

Act XIV of 1882, s 238 

This rule applies to H. C. 

It should be noted that this rule is not restricted to land registered in the 
Collector’s office in the name of the judgment-debtor, for it frequently happens that 
the actual proprietors are not so registered. 

Descriptioa — The decree-holder is not bound to specify the names of all 
appurtenances to an estate registered in the Collector’s office, such as mlet and 
dtkktUe mourahs. as they would necessarily be included in the estate, which is 
sufficiently described by its ordinary name and the .amount of Government revenue 

‘ Nazir iin niMi v. Oliapur wldin, (lOOOj 23 All., 244 ; foil. Basdeo r. Smidt, 
(1809) 22 All., 53 

* Jlubammid v Dip Clianil, (1892) 14 All , 190. 

’ Ardc'ir NaMrvanJi r. Mn^o Xatluv Araiji, (1876) 1 Bom., 601. 

* Dullib birkar v Krishna Kumar, (1860) 3 B. L. R., 407 ; Tianappa n. 

Murug.app.a, (1881)7 Mad, 107 ; Kaatnn v VenLatachal.ipatlii, (1892) 15 
Mad . 412. 

‘ Bam Cliindrn f. Jnirnm, (ISOS) 22 Bom , CSC. 

« Nursing i' R<’S''oobur, (ISSI) 10 Calc , COO; Asarchand v. Rakhma, (1888) 12 
Bom , C78 

’ Dhondof Raoji, {1896) 20 Bimi , 200. 

* Tiniuppa e. Nurugappa, (1931) 7 MaJ , 107. See note to a. 63, C/. t. 66, in/ra 
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P™P“y », or 

'>=fo" ■-o Coor. whr.hrr ,hr 

Moveable properby.-Sse note un-lcr s. 6o 
Nazir fo7chSncesftfs^Jirri?"!^ ‘’’w of lf>e decree-holder, Sheriff or 

^odnoUo.liejWmenTreLUlSr^^^^^^^ P-'l' 

tdchraent of immovo Application is mado for 

able propel tjr to contain ^“0 Attachment of any immoveable pro- 
oer ainpi,tie«iar9 perty belonging to a judgment-debtor, it 
shall contain at the foot— 

(a) a description of such property -sufficient to 
luentiry the same and, in case such property can 
bo identified by boundaries or numbers ia a 
record of settlement or survey, a specification of 
sucli boundaries or numbers ; and 
(i) a specification of the judgment-debtor's share or 
interest in such property to the best of the 
belief of the applicant, and so far ns he has been 
able to ascertain the same. 

Act XiVof 18S2, s S37 

This rule applies to H C. 

propSfy “Sf “rbrLd. TTy .‘‘"S'' "" 

thebju , « a tank with four hanks, 

out « • - ,y,5 jjgJJ Jg 

attached in a former esei.u.. • property sourIu to be 

considered suOicietit * A Vh,r’ri irregular tn form, was 

at a sale la cNccution of ^mon^y d«?ee oStd'h properly 

mortgagor obtains a good tt(le against the 

made subject to it.r A mmtcii™-- ’ Remortgage hen, unless the sale is 
property over which at an auction sale of the 

he fcdeemeJ. if he does not no!«rv^oi*r/* 1*"’ himself of his liability to 

goes n ot notify ot disclose his hen at the lime of s.i5e.s 

‘ «''" »< Str.st„ll,7(isct>}3 n L R . A. a. 413 ; Jj tV. U 020. ^ 

^ ^rienathGooho P. Vusoof Kliari. {1S91J 7 Calc., W3. 

Wk n„m .Mohrsh lJos«, (IKIIS) 12 \V, R., 4S>J 
• 'irthtahehin 1 r. Kur^vhi^th, (IS72J l«t W. R , 411. 

' "(IvIlMl'Sle lo’l I , D,.h.«.lfc. 

' '■ m"P»..-51.Ty.B.r r, T„„„l CImrn, (ISSr, » 

'. m'"'.'" '■ '''■•"’■"S'n. (IKMIEI n«m.. 1,0 

('S«J =2 
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I'he npplira'nn must be for the whole decree and not foi any fractional share 
that the applicant mav consider himself eniiilec) to ' 

Wl-ere lao out of sc\ er.d co decree-hol Icr. applied to the Judge’s Court to 
execute their sli <re of a decree, it »as held lint the applica'ion was not one 
upin whicli the Couri to'tl i proceed in evecuiion, and tiiat in app»al it could 
not be changed into an .ipp’icatiun to execute the tvhole decree.- moreover, 
It Is not suifi i“nt lo bar liniitaiion and lannot be cured !■>' petiijon aher the 
pen >d of Limit ition * has exp'red,’ an I ivhere by inadvertence, exetution 
issued f'r the sepviatc sh oes costs were rtfused * A defendant cannot object 
to the ‘hare r/nmed for hunseffbv a de«ree holder, and on that account refuse 
to pav into Court the enure amount, if the Court dlows execution of the whole 
decree* A decree provide 1 that the plaintilT should pay Rs 304 for the costs 
of 13 out of 18 defendants Two of the defendants sought to execute the dreree 
in respect of their proporimnaie share of ilie sum so awarded Resides the 
plainTiff, two only of the other defendants were joined as parlies to those pro- 
ceedings held^ that the -appli' iiion uav not marnt.iinable and was dismissed.® 

Part osecution allowed —Where of two decree-holders one sold his 
fhare to ihe debiur, and delivered to him ihe ccinfied copy of ihe Privy Council 
decree required fur exec uti'in, .and the other applied for evecunon, it was held 
that execution should issue. leaving the Omrt in execiilion to decide under s 47 
the share of ihe remaining device holder ^ 

Rtguhir suit. — K^ to ivh»n a legolar sun will he for a jiortion uf the decretal 
money ledised tiy the debtors who liave pur h iscd b^namee and whose beiiiini- 
dar hss not succeede I in getting Ins n-tme rcgi>iered under r 16 See Hx\>a,^obin(t 
V Itsun^ 

Satisfaction —Rut as une joint decree-holder is not bound by the acts of 
another, who has comproimsccl or received piynienl out nf Court,® the debtor 
would be wise in not paying unless jo'nily or to the extent of iheir admitted 


' TliiUoor TIsm Sinffh v. Luchmoeput, fl8(J“J 7 W. R , 10 j Jagjeebiin r. Goluk 
Ulr.nee, (iMT-t) ‘22 W R, .(51; Ifaro banker v. Tnrak Chandra, (18(19) 
3 B L, B, 114! Banarsi v Kuxr. (1887) 5 All, 27 1 cenlr'r-Hurnsh 
CliuncUr V Kail hunderi, (188.1) 9 Cilc , 487 ; L U . 10 J. A , 4, 111 which 
the Privy Council has dc-ideil that a o-pkintiflH competpnt to ohtiiii 
eseciitioti according to the esient of lin interest in the decree 

* Puma Cliindra v. Ssrods Clium, (I8(i!)| 3 B. L. R , App , 21 ; contra — Roy 

Ooodur V Dhunneshnr, (I8Sn) 7 C- L R , 117. 

’ Collector of Shdijahanpir r Surjan, (1882) 4 All, 72; confra — Kuthaili v. 
Bivotti, (1878) 3 MatL, 79 s Pilichand v Bai hluvakor, (1391) 18 Bom , 242. 

♦ Praniialh Slitter v Sfothooranath, (I8C8) C W. R , SIis., C4 

• Sutesh Chuiider v Saroda lVr«hnd, (t8G6) 5 W. R , Mis , 58 

* Muthuvami V. Natesa, (IS95j IS Ma>l., 461 

r Kally Sconlarv’, in the tTUtller of, (1881) 0 Ole., 594; (18S3)9 Ca'c , 4S‘2 ; 

L. R., 10 I A„ 4 ; and see Kudhai v. Slieo D lyal, (ISSS) 10 All . .570 
‘ llaragobind <■. Issuri, (1888) IS Calo., 187. 

• Balgobmd v. Bhawanuo U(v*n, (1866) 1 Agra, Mi« , 10 
Mahimv Chandra v, I’yari Mo)ian, (1868) 2 I). L U , App., 48. 

" Biidhun e. IlafczaU, (1879) 4 C. B R., "Oj Tammaii Singh «•. Lacldimin 
Ktinivari, (1904) 20 All , 318; Motl Ram r. Hannu Prasad, (1904)26 .^11 , 
384 

’’ Laoliman Dasi v. Clntnrhhnj lias, |199C) A. B’. N,, 16 , 23 All , 252 ; and see 
B-vnarsi r. Kuar, (>883) 6 All , 27. 

'• Aiiando V Antndo, (1887) 14 ; T^rruck (Thunder e. I" idro Xalh, 

(1893) 0 Calo., 831 ; approved * r. Savalarammil, {' .1 , 343 
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- npplica'Mn must be for the whole ilecree and not for any fractional share 
at the applicant ma\ consider himself entitled to ^ 

Where t«o out of sever il co decree-hoMt r% applied to (he Judge's Court to 
execute their sh ire of a denee, n »as lieM ihit the applicaumi was not one 
upon which the Court could proceed in cxecuiion, and tli.it in appeal it could 
not be changed into an .ipp’icatitm to execute the whole fi°cree moreover, 
It IS not sufli i“nt to bar Immatioo and cannot be cared I'y petiii'-n afier the 
period of Limit itioii 'has exp-rcil,’ an I wlicre by inadvertence, exeiution 
issued f.'f the ^epaiaie sh lies costs were refused* A dtfendant cannot object 
to the share claimed for hunself liv a decree-holder, and on that account refuse 
to pav into Court the entire amount, ifihe Court .illows execution of the whole 
decree* A decree provided that the plaintilf should p ly Rs 304 for the costs 
of 13 out of 18 defendants Two of the defendants sought to execute ilie decree 
in respect of their p'oportionaie share of the sum so awarded Besides the 
plainiift, two only of the other defendants were joined .is parlies to those pro- 
ceedings AM, that the .appli'-iiion was not marnt.iioable and was dismissed * 
Part execution allowed —Where of two deciee-holders one sold his 
share to ihe dehior. and delivered to him the certified copy of the P/ivy Council 
decree required for execution, and rhe other aiiplieil for execu'ion, it was held 
that execution should issue, leaving the C*»urt in excCHtion to decide under s 47 
the share of the remaining decree holdei ^ 

Reguhir suit — As to wh»n a regular sun will he for a portion <if ihe decrcla! 
money le dised iiy tht* debtors who have pur- h iscd b'*iiamee .ind ivhoie benani- 
tlar has not sutceede-l in gelling his name registered tinder r 16 See fiivas;obiiid 
V Issmi ® 

Satisfaction —But as one joint decree-holder is not bound by the nets of 
another, who has coinpromtsed or received p lyment out of Court,® the debtor 
would be wise in not pajing unless jorndy or to the extent of iheir admitted 
shares for, nrdinanb.ajomt decree-holder has n<» power to give a discharge out 
of Court to a judgment-debtor for more than bis own share of the decree,'inot 
even if they are co-executnrs and certainly not if the decree be not based on 
contract, but is for possession of land against the defendants as wrong-doers, > ^ A 


‘ ThaUoor Di’s Sinsh p. Lnehmeeput, (1867)7 W U , 10 { Jagjeebun i*. Goluk 
M'lnee, (1874) i2 W B, .154; Haro Banker r Tnrak Chandra, (18C9) 
3 B L. B, 114; Bsnarsi 0 Kuar, (1883) 6 All, 27; roR;i'(— Humvh 
Civunder y Kali bunden, (1883) 9 CjIc . 437 ; L R , lO I. A., 4, 111 which 
the Privy Council h&s dciided that n c i-plAintifT is c'inipet<‘nt to obC’iiu 
execution according to the eslent of his interest in the decree 

• Puma Chintlrs v. Saroda Churn, (ISG9) 3 D. L R , App., 2l ; contia — Boy 

Goodur y Dhunoeshur, (1980) 7 C. I< R.1I7. 

• Collector ol Shihjahanpiir r Burjan. (1833) 4 All , 72 j co/ifro— Hutlnili v. 

Hivotti, (1878) 3 Mill , 79 ; Djlichand i' Bai Sliivakor, (1891) l.t Bom , 2i2. 

♦ Prannath Mitter y Mothoorfliiatb, (1808) 0 W. R , Mia , 64. 

» Sutesli Chunder v Saroda I’lrshad, (1866) 5 W. R , Mia , 58 

* Muthuvimi V. Natesa, (1995) 18 Mad., 464 

’ Kally Snonlary, »a th« mtUer of, {1881) C Calc, 594 ; (1883) 9 Ca!c,452j 
L, R., 10 I. A , 4 ; and aee Kudhai t-. Sheo Diyal, (1883) 10 All . 570. 

' Haragobind t*. lasuri, (ISSS) ISCale , 187. 

* Bilgobiiid y, Bhawanoo Uoen, (1866) I Agra, His , 16 
Mahimi Chandra r Pyari .Mohan, (1868) 2 B L R , App , 48. 

" Biidliun e ITafezah, (1879) 4 C. Jj R, 70; Tamman &ingh y Lachlimin 
Kimwari, (1901) 26 AIL, 318 j Moti R.un r. Haimu Prasad, (l90t) 26 .All , 
.834 

V’ Laehman l)jsi y.Chitiirbtinj Das. (1906) A. W. N., tC ; 28 All., 252 ; and eeo 
B.vnarsi v. Knar, (1883) 5 All , 27. 

*• Anaiido y Anmdo, (1837) 14 Calc , 50 ; Tarruok Chunder »• Divindro ICatli, 
(18S3) 9 Calc , 88t ; approved in Saltan r. Savalnyamrasl, (1892) 15 Mad , 343 
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of sale utti 


or 10 

payable.^ It is unnecessary fo specify in the notification _ 

the moiiz.iba me luded in the properly sought to be sold. All that is neCt 
ti) specify the estates, or shares of estates, and the number they bear 
Collector’s office • 


15. (I) Where a decree has been passed jointly in 
Appiica-ion for ere- ^Avowr of inorc persoiis tlmn one, any 
ciuiuM by iotni dcoiec- ono or inore of suclt pefsoiis may, unless 
the decree imposes any condition to the 
contiary, apply for the execution of the whole deciee for 
the benefit of them all, or, where any of lliem has died, for 
the benefit of llie survivors and the legal representatives 
of the deceased 


(2) Where the Court sees sufficient cause for allowing 
tlie decree to be executed on an application made under this 
rule it shall make such order as it deems necessary tor pro- 
tecting the interests of tlio persons who have not joined in 
the application. 


Act XI V of 1882, s 231. 

This rule applie? to H C. and I’rov. S C. C. 

Passed jointly —When onc« ajomt decree has been given, ihu decree 
ever alter remains a jwmt decree, any a. t or con-iuci of the deCT«e*holdei s not* 
« iihsi.iDilinn ° A obniined a decree for ptriuion of ceuain propert)\ Snbse- 
qiienilj, 15 got a deticc ag.ainst A drcl inng he was eniiiled l«> a one-fiflb snare 
of nlm A would recover, .and then .ipplied to c'cecotc It's denec ; held, they were 
not joint dt ciee-bohlers,* but B a> assignee of a share could execute the whole 
decrep ® 

J^r/tietfiilitln’es . — The old section lead “such persons or their reheetenfativf! 
may apply" .and ihu n.is held to c.*ver the assi^'nee of tlie decree-h'il Jer." this 
c.ase IS covered In the next rule 


Vnhsf /he dictee imffiifs .xnv conttitton to the fO>ilntty — This proviso is 
new, rfiiil gi' ts e/Teii to the drci'iun in Farzaud v AbduUttk.'* 

Whola deoreo.-OrihHatilyall 'h.* dev-rec-hulders in a hunt decree must 
join in .an applic itiou 10 exciute a decree for possession of property ,* or for 
nionev but where there .a-e several joint decree-ti'd Icrs the Court can 
execution on the ai’pli'.alion of some nf them {«»r their represent.atives) * 


• Zv.rk.vlcc Koojr f Itoorgr I’rrali.vl, (IS7I} 18 W. B , 149. 

• Aiiiirunciba r Secretary of State, (tSS4) lO Cate > 83. 

’ JujurnatU r AhiiicdoiAlali, (|$li7) 8 W'. B, 132; Atxlli Reharec Lall e Brojo 
(ISTO) n W. K.. I’a; «ce aho Nunkew Lall f. Dhunesh Koycr, 
(1972) 17 W. B., 497. 

• Ram »*ami r. Aiula I’lllai, (IH 90 ) 13 Had . 317. 

• M . (IS9I) 14 M.vl,252. S.xs ‘'LisirrsTioV «"/'“• 

• Dwar Bux r. I’Atik Jali, (|S93)3 Cilc. W. N , 222. 

• rartaiid r Ab.liill.li, (IviSI) 0 All , 6t». 

• Roy (Joclur r niiunnediun. (|S9i)) 7 C. L. It.. 117, 

» Collwior of s|,.,<,j,t,vipar »• '■urjsa, (lS92t > Ml. “2; Dili-hind r. Ril 
St.ivkor, (Uai) 1.', nom.,2l2; ll.mrvir- Kus*. (lss.3) 5 All , 27. 

*" nVja P i.,j (|s.tti 1 n. I... R., C>; AtiroiiniMa r. Sbavhl 

Ibu.l,,,,. (,<;fix;2|l n.A|.p..47. 
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Practice —One of several dccree-hotders has no right to claim execution, 
unlcs^ he sitisties the Court that he has suHlcient cause for asking for execution 
aloxe , and this orJimul) vannol be properly done ftiihout hearing the other 
decree-holJei', notice should be given to them and the application disposed of 
in their presence ' Hut it has been reiently held that no notice to the pidg- 
inent debtor is necesstrv * If the application is allowed, the Judge is bound 
to piss su h order as is necessary to protect the interests of the non-applicants 
The usuil urdei is an order reserving, in express terms, their rights to share 
in the proceeds of the execution ® 

Ap{>, id — Xq appeal lay from an order under the old Code refusing to allow 
one of several joint-holders to execute,* and none is given under O XLIII. 
Cut an appeal lav from an order under s 231, former Code, (this provision) such 
an order being one relating to the execution of a decree within the meaning 
of s 47 » 


16- Where a decree or, if a decree has been passed 
Arpl..«™. lor txr- juinUy favour of two ni- more persons, 
atioii b_\ traii-fvresof the interest of ftiiy decree-holder in the 
decree Is tmnsferred by nssignrnont in 
iTiting or by opeiation of law, the transferee may apply for 
secution of the decree to the Court which passed it : and 
lie decree may be executed in the same manner and subject 
0 the same conditions as if the application were made by 
uch decree-holder ; 


Provided that, where the decree, or such interest as 
aforesaid, has been transferred by assignment, notice of such 
ipplication shall bo given to the transferor and the judg- 
nent-debtor, and the decree shall not bo executed until the 
IJourt has heard their objections (if any) to its execution : 

Provided also that, where a decree for the payment of 
iioney against two or more persons has been transferred to 
)ne of them, it shall not be executed against the others. 


Act XIV of 1882, s 233. 

This rule applies to H. C. and Prov. S C C. 

Rent-suits — ft docs not appfy fo tfic transter ot'a renl-derrce in ffengai'.’*' 


* Unirith X'auth CiiowJbry v. Chomler Kixliore. (1S74) 21 W. P. . 21 ; see Ahmed 

Choudhry V Shalizada Klialwm, (I8SO) 7 C. L It., 537; Hurisli Ciiunder r. 
Kali bundari, (1881) G Calc , 591 ; (ISS"?) 0 Cal.. 482 ; L R., 10 I. A.. 4 

* Durga Dis V. Deoraj, (19*16) 32 Cala, SilS, ami nee llukerjoo J , (1900} lO 

Calc. W. N., 297, cf r. 16, m/.o 

’ Tara«uwdari Ounnnai e Dchanitl Hoy, (186S) 1 B. L. R , A. C , 2S 
‘ Odhiiyiv Peinhad r llohadiu Bliaiidaifo, (1872) 17 W. R., 415 : Guoroo Doss 
r. Ram Riinginec, (1S72) 17 W. R , 136 ; R.xtanivl v. Guhb, (1899) 23 Bora , 
623 


« Liksbnii Ammvh r. Ponius«.» Hciu.o (1894) 17 Mad., 391 
• Act VIII. ISX,^ 8. 148, cl. (li) Sw Koilvsh Chundcr v Jedu N'ath, (1887) 14 
’ ». • ..gw......... n.- jjaronxMoviP 

" * ■ [ohini, (1890) 1 

■ • ' _ «tc. W. X., CD4 1 

■ * " transferee can 
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I 


not of ilie whole dfcrce ® There is no prohibition in f^nt-Hphf 
decree-holders assigning his interest under the decree, anV-g - •''fe sued as iv 

ed to execute, unless the judgment-debtor can show that sbs. ^t-editors is n 

The purchase of the benefit be allowed toe 


prejudicial to his interests • 


of the joint debtors, alihoiith It has the legal effect of satisfying S. 
... , . .r . . . . • { onij^v.,^ 


debt, does not affect the decree itself The decree is not void, but onTj 

In writing — An oral transfer IS not recognised ® In this country, an 
signment can always be impeached by third parties ivho can show that it is not a 
real transaction ® 


By operation of law —The holder of a certificate under Reg VIIl of 
1827, in regard to a deceased judgment-creditor is a transferee.*® A Hindu widow 
obtained probate of an alleged will of her husb.ind, and got a decree for rent due 
by one of his tenants The heir got the will set aside j held, he was a transferee 
of the rent-decree by operation of law " The mere fact of one of the judgment- 
debtors being one of the representatives of the dcccased.decree-holder does not 
debar the other representatives from executing the decree according to their 
rights,*® and the second proviso is no bar where the decree is against the re- 
preseniaiues of the others ** 

Transferee —The transfer must h.tve been from ‘the decree-holder to any 
other person ” A instituted a suit, and dying beforetjudgment, his wife C carried on 
the suit as his representative and got a decree. It was held ihat^ D, who claimed 
as hnr of A, could not execute the decree so long as C was alive and 'dtd not 
transfer her rights to him ** A transferee of a decree may apply to hate it trans- 
ferred to another Court to have it executed against the surety as well as against 
the judgment-debtor ** A transfer of a future decree is not within this rule.** 

An order setting aside an adjudication as insolvent on assignment of 
the insolvent’s estate to a surety does not annul a decree, but passes the 


‘ V19I111U t' Kristinarao, <ISS7) II Bom-, 153 See also Kahan Bhat v Ghana- 
slumlal, (18S1) 5 Dom.. 29 

» AbcdooiiiMa r. Ameerounisea, (1877) L. R , 4 I. A., CO, p. 73 j 2 Calc., 327. 

» RanYSalm v. Goya, (ISSo) 7 All , l07. See Tlansraj v, Mukliraji, (1903 ) 30 


• Id. 


» bcctxpul Uoy f. Syud All, (1875) 21 W, R., H • eoiirra— KUhore Chonil 
*■ (iiaborne A Co., (ISDO) 17 C«lc.. 341 ; Gjamcnoe i> Radha Romon, (1880) 6 
Ciilc , 092 

• MuiliunarnyAiia t. BnlaVrishna, (18%) 19 5Tad„ 306. 

’ Munsoor v AbdoolIIamld, (1877) 2 Gala , OS. Sec “Wiiot-r. DEcnEr,*' p C92. 

• Jik'crnialti Umiji, i> 9 Bom , 179 ; Parvuta r Rignmbar, (1891) 1-7 Bom., 

'"7 Soi 81 to tUi* distinction lietwecn a purchaser at ft sale in execution of 
“ rriv.ate aasignec— GourSandrr r. Hera Cliunder, (1889) 10 Cole., 


• Miilji r. NaitiuWid, (1891) ISBnm , 1. 

Kl>xn.1-rae e Oanesh, (14S7) ll Bom , 308. 

“ \)m-..<Km,lnry r. Brojomth. (18S8) 16 Calc, 347. 
M.ftntniiKxm P 1 II 11 , (tSnS)ei Mad .353 
Wuo e. Atsluol Mi.(t8C7)7W.R..13r. 

•* PinseWUr r RiimW.xl. (l9i)7)31Bom,303. 



• >«"■ art r. TUm» Cl.stuir*, |7 M 1 ,. j ^ ^ 02 . 


See Also Sethtiroyar t 


•»,tl877)I. R.4r A.. 73s2Calo., 327. 
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Practice— 0-cr'^*r<e tothe surety, who becomes by operation oflawan 
unless he I'-e cVii ’ 

ab-.cjan.l as not essenti.il under Aft VIII of 1859 that the re» 

decree hoIJ'is f'!' ? s* 'osery case have obtained a certificate under Act XXVII 
in ti.eir p'c^eacc • I' l d he allowed to execute * An applicant havinp purchased 
men;-deb*ir is r*- c'"!’ Execution of a decree a debt due to a deceased person is 
to piss sj-h fi'I” i» II; under s 4(«i)oflhe Succession Certificate Act, VII of 
The csuil f-r/'r ti aa o' 

ID the rrcceeJi 

^dgment-debtor —If the |u Igment-debtor is dead before the 
Xo noot get noiire, the transfer may still be allowed but not 
3ae cf ‘eier.^re^ent.ativcs are brought on the record and served with notice ® 

shall ba given to the transferor.— The notice must be issued 
't>y the Court nhirh pa>sel the decree* If a transfer is made after notice to 
transferor and debtor, and the decree partly executed, the representative of the 
judgment-debtor cannot subsequently object ^ 

A decree is not a debt wiihm the meaning of s ijt of the Transfer of Pro- 
perty Act, jS 8 j, so as to mike the transfer void n/thoat express notice Notice 
under thij luls is suffi lenl * 

The mere issue of a notice und»r this rule does not operate as a revivor 
within the meaning of art i8o of the Limit ition Act * 


Abatement —There IS no express provision m the Code fm abatement of 
proceedings in execution When it is brought to ihe notice of the Judge that 
the judgment-creditor is dead, he should strike oflf the proceedings by default, 
leaving the leg-il representative to apply within the peuod of limitation and 
a sale of property attached in the debtor’s lifc-time properly published is not bad, 
if It takes place after the de-uh of the debtor 


Benamldar — \ no Ucus s/anr/t under this rule, the person 

having the beneficial interest 1$ the transferee and an application by him 
does not save limitation.** Hut a Court may allow execution to proceed at the 
instance of a transferee who ts a if it thinks fit and such proceedings, 

if in proper time, keep the decree alive.** 


Transfer recorded— The actual substitution of the name of the assignee 
for that of the decree-holder is not necessary for the validity of the proceeding 

* Miller r Abinash Chsnder, (1899) 4 C*lc. W. N , 785. 

* Gtmil Smgh Deb p. Oops! CJiumI*-r Chuekerlnitty, (1R67) 7 W. R.. 394 ; 

Ro^bunath Shahs p Foresh Nath Fuudari, (1833) 15 Calc , 54. Rut see 8. 4, 
Act VII of 1889. 

* Mancharam Fr.xnjivan v Bai Mahali, (1991) 18 Bom , 3l5. 

* Khuahrobhai p. Iformazsha, (1887) 11 Bom , 727. 

* Mahalinga r Kiippanaeliriar, (1997) 30 Mad , 641. 

* Nando Lai v. Chutterput Sing, (1902) 29 Cale , 235 ; Gulzan Lai v, Dnya Rare, 

(1887) 9 All , 46. 

’ Mulchand v. Chhagm, (18S6) 10 Bom., 74 

* DagJu r. Vanji, (1906) 24 Bom , 602. 

* Jlonohir Di9 v. Futtcli Chand, (1903) 7 Cale. W. N., 793 j SO Calc , 979 
Dulari V Jfohan Smgb, (1381) 3 All , 759. 

“ Slice Pr.isvd V IliraLal, (IS90) 12 All, 440. See notes under 0 XXII. r. 5. 
and 0 .VXITr, r. 4. 

* • Abdul Kurcem v. Chiikhnn, (1379) 6 C. L B.. 253 


Deiio Nath v. Lallit Coomap, (1883) 8 Cale., 6.33 ; 12 C. L. R., 146. Oour 
Similar v. TIem Chunder, (1889) 16 Cale , 355, See also Manikkam r T.atarva 
(1898)21 Mad . 388. ' 


>• Balkislien v Bcdmati Koer, (1893) 20 Cale., 333; 
Abhaya Chandra, (1869) 4 B. L. App , 40. 


see also Pamu Chandra r. 
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If decree be transferred —The transferee gaiiji 


stranger * It is doubtful if «his rule would apply to w-y 

not of the whole decree ® There is no prohibition in fSy doers, not as . 

decree-holders assigning his interest under the decree, an\gr, and the 

ed to execute, unless the judgment-debtor can show that sB^e whole 

prejudicial to his interests • The purchase of the benefit olSi^_ 

of the joint debtors, aUhou).h it has the legal effect of satisfyiiig^-*T 

debt, does not affect the decree itself The decree is not void, but onl^v.^,^ 

In writing — An oral transfer is not recognised * In this country, an «r 
signment can always be impeached by third parties who can show that it is not a 
real transaction.® 

By operation of law —The holder of a certificate under Reg. VIll of 
1827 , in regard to a deceased judgment-creditor is a transferee.*® A Hindu widow 
obtained probate of an alleged will of her husband, and got a decree for rent due 
by one of his tenants The heir got the will set aside , //cAf, he was a transferee 
of the rent-decree by operation of law ** The mere fact of one of the judgment- 
debtors being one of the representatives of the deceased decree-holder does not 
debar the other representatives from executing the decree according to their 
righis,*® and the second proviso is no bar where the decree is against the re- 
presentatives of the others 

Transferee —The transfer must have been from ‘the decree-holder to any 
other person " A instituted a suit, and dying beforeljudgroent,hi5 wife C carried on 
.... . u . « -..,1 ^vj, jjeitj (bat ij, who claimed 

• long as C was alive and 'did not 
• a decree may apply to have iltians- 

* .against the surety as well as against 

the judgment-debtor ** A transfer of -i future decree is not within this rule *“ 

An order setting aside an adjudication as insolvent un assignment of 
the insolvent's estate to a surety does not annul a decree, but passes the 

' ^ l■•llllu «' Krislmstao, <18S7) II Bom , 163 See also KaUan llhai r. Ohana 
slivfnlal, (ISSl) C Dorn., 29 

» Ahodooviissa v. Amccroonisea, (1977) L B . 4 I- A . CO, p 73 ; 2 Calc., D27. 

* Dnni.‘'ahaii‘, Oaya, (1885) 7 All , 107. See nansrej v. Mukhroji, (1003) 30 
All , 29. 

‘ Id 


* Scttiput Koy V. Sj'nd Ali, (1876) 24 W, R, H; contra — Kivhore Chard 

«' (iisborne & Co., (1890) 17 C^lc., 341 ; G vamoneo v. Radha Romon, (I8SO) 0 
C.vlo , 592. 

* Itwlliurvarayana 1. D«la1.rwhm.. (18901.19 Mad. ...706 

’ Abul Munsoot v AbdoolllAmKl, (187<)2CaIc., 03. See “Whole DEcnrr.,’’ p G92 

* Jnvcrnialti Umsji, (1787) 9 Bom , 179 , I’arvata r. Digsmbar, (1891) 16 Bom, 

3117 Sco as to the distinctinn tictween ft purchaser nt a Bale in execution of 

decree, and n prirnte ft'Aignee— GonrSundir v. Hem Chundcr, (1639) 10 Calc., 
357 

* Midji r. Nniliuhlui, (1891) 15 Bom , 1. 

Khiiidenv r Oanesh, (17S7) 11 Bom , 3C7, 

" UmTf«ndiiry r Brnjomth, (l67S) |6 Cftlff , 347. See also Sethiuayar r. 

f'lmnmngam Pilfsi, (i89S)2I Sfad , 363 
*• Wi.oc AWool Ah, (lRC7)7 7V.ll..l3a 
* • Panveluvrder i- Sumlmbsi. (1007) 31 Bom , 303. 

•• Abcclooivi««\ p Ameerooiusss, (J977)L B., 4 I A., 73 j 2 C»1e , 327. 

•• av»thotte 8*idin<l>vi.l*. (1003)20 Mad., 257. 

'* |iliii>id.tri r lUnu Chindra, 17 >1. L. J , 392. 
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If decree be transferred —The transferee galrS,.. others 
of the iransferor, and if the latter could exetute, the forV jgj i\ho 
This wouid seem to exclude the owner of Any interest tm^iecrew' 

If the decree-holder’s interest in the property and not v 
possibly the assignee should not be put on the recorc^ 
executed hy the decree-holder. ’ A prC'cmption decrees, not 3’ 
stranger.^ It is doubtful if this rule »ould appiy to tht^aod th® 
not of the whole decree,® There is no prohibition in C^^’*hol® 
decree-lioiders assigning his interest under the decree, anVs 
ed to execute, unless the judgment-debtor can show that sf^. 
prejudicial to bis interests ® The purchase of the benefit ^ 
of the joint debtors, although it has the legal effect of satisfying 
debt, does not affect the decree itself The decree is not void, but onl^ 

In writing. — An oral transfer is not recognised ® In this countrjr, an ai 
signment can always be impeached by third parlies who can show that it is not 
real transaction ® 


By operation of law —The holder of a certificate under Reg, VIH t 


debtors being one of the representatives of the deceased.decree-holder does no 
debar the other represenbitives from executing the decree ticcording to thei 
rights and the second pioviso is no bar where the decree is against the re 
presentatnes of the others'® 

Transferee —The transfer must h.we been from 'the decree-holder to an; 
other person " A instituted a suit, and dying beforeljudgment, his wife C carried ot 
the suit as his representative and got a decree It was held that B, who claime< 
as heir of A, could not execute the decree so long as C was alive and 'did no 
transfer her rights to him ** A transferee of a decree may apply to have it tt.ans 
ferred to another Court to have it executed against the surety as well as agains 
the judgment-debtor ** A transfer of a future decree is not within this rule,*® 

An order setting aside an adjudication as insolvent un assignment o 
the insolvent’s estate to a surety does not annul a decree, but passes the 


’ Vishnu t'. ISnshnarno, (1SS7) 11 Bom., See also Knlynn Bhai r. Obana 
ehamlal, {1931)5 Bom., 29. 

* AbcJooiiivsa r. Ainecrooni«»a, (1877) L. R., 4 1. A., 6C, p, 73 } 2 Calc., 327. 

* Rani Paliai v Gaya, (1833) 7 All , i07. See Honsral v, Mukliraji, fJD03) IK 

Ail , 28. 

* 1 ( 1 . 

* Sectiput Hoy v. Sjod A55, (1875) 34 W. R., }) ; eontro— Kiihore Chend 

«■ (iisbome & (]890) 17 Calc., 311 : Oyamonce t'. Radha Romon, (1990) C 

C. 1 I 0 , 692. 

® Jliithunsmyana t'. Balakriehns, (I89C) 19 Mad., SOG. 

’ Aliiil jMunsaor r, AbdooIUsmid, (lfi77j2C«lo,, 9.3. Seo "IViioi.n Drcnxr,” p C!>2, 

* Jasornisl v Umsji, (18S») 9 Bom , 179 ; I’arvata v Digambar, (ISOt) 15 Itoin., 

r.07. See as to the distinction bctirecn « piirchasur at a sale in execution nJ 
decree, and a prirato assignee— Gonr Similar tv nem Cliunclcr, (ISS91 10 Cole,, 
3.V. 

’ Miilji f. Nathuhhsi, (1691) 15 Bom, I. 

Klismbrar e Oanoh. (18971 ll Bom., 353. 

“ Umiioomlnrj r. Broj<»fi,iib, (1M9) |C CnJe., 317. See also Selhnrayar t*. 

Slianmiigam Pillai. (1894)21 Mad , 353 
'* W’ito t. Abdool .tji, (ISCTl/lV. R., 1.15 
'• ramolmnler »•. .Sitn/liabii, (1007) 3! Rom , 303, 

'» AV-cdooniSM r Ameeroonitw, (|$ 77 )X, B., 4 I A.. 73 j 2 Cafe., 327. 

•* Chsthntt p Ssidindavide, {1003)26 Mad.. 259. 

' • Jitiandari p. rUm.i Chandra, I7 M. L. J , 392. 
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Practice —Oic to the surety, who becomes by oper.ition of law an 

unless ^e s .r.s.vrs 

-e : anj as tJ so*!"? not cssenlnl under Act VMl of 1859 that the rc* 
rref-holJ"‘, r t’.e •’"•xery c.ise base obtained a certificate under Act XXVII 
ibeir p’c^f.cc * 1 * t d be allowed 10 execute * An applicant bavint purchased 
nt debtor IS rrreSMf' Execution of a decree a debt due to a deceased person is 
pi<5 sj-b n M; under s 4 (a) of the Succession Certificate Act, VII of 
e usual order is n r- 

..p \ee., ' JdgmQnt-debtor — Ifthc lulgment-debtor is dead before the 

.///.■j/ — Xu •uout Ret notice, the transfer m.iy still be allowed;* but not 
: of ‘fieri^rcscntativcs are brought on the record and served with notice.® 

o^isOtice shall be given to tho tr/insferor.— The notice must be issued 
• the Court sshirh passel the decree® If a transfer is made afier notice to 
ansferor and debtor, and the decree partly executed, the representative of the 
dgment-debtor cannot subsequently object.^ 

' A decree is not a debt within the m*.ininRofs 131 of the Transfer of Pro- 
rtv Act, 18S2, so as to mike the transfer void mthout express notice. Notice 
der this rule is s ifTi lent * 

The mere ijsus of a notice under this rule does not operate as a rctlvor 
thin the meaning of arc i8o of the Limit ition Act ® 

Abatement —There is no express provision m the Code for abatement of 
foceedin4,s m execution When it is brought to the notice of the Judge that 
le jiicigmeni-creditor is dead, he should strike off the proceedings by default, 
laving the legsl representatue to apply within the peilod of hmltaiinn and 
sale of property attached in the debtor’s lifc-tiine properly published is not bad. 
[it takes place after the de.ith of the debtor ** 

I Benamidar — A has no /ocr/r rArWr under this rule, thvptu’son 

laving the beneficial interest Is the transferee .i* and an applic-nicrfb)* him 
loes not save limitation But a Court may allow execution to prnidJa at the 
nstance of ft transferee who Is a benumdar, if it thinks fit and sunT^owedincs, 
I in proper time, keep the decree alive.** 

Transfer recorded— The .iciu.al substitution of the nvieiir* 2 ^iI'C assignee 
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jcree dealing with immoveable property of more tha*) Rs. ho 
i evidence under s. 49 of that Act.* ca tie r 

Payment to wrong person — Wherea person claim^og 
f a decree obtains satisfaction of it, and his title is subsequently dcX^ 'yi 
ivalid, the debtor cannot sue to recover the money so paid unless he^i^^*’"' 
lat he has been in some way rlefrauded by the transaction, or that the ' 
jcen in/ payment was not the decree-holder, and that consequenily the de5? 

> still unsriiished as between him and the decree-holder. The mere ftet that th^ 
lourt of a Deputy Collector acted »//ro juV/j in alloHtng the assignment givci 
0 'cause of action.* 


Invahd assignment — The assignee for value of a decree obtained by twe 
ersons of whom one was a minor applied for execution, which was refused He 
len sued to recover from his assignor the sum paid by him: that the 

lamtiff was entitled to recover * 

Lintitaiion —An applicaiion by the representative of a deceased dccree- 
older for substitution of bis name on the record, is an application to enforce 
[le decree.* So is an application by a transferee Decree-holder * 

Appeal — An order under ibis provision dissDoning the objections raised 
0 substiiuiion and execution by the transferee on the record whs held to be a 
lecree, and appealable by the debtor,* but when the person claiming as trans* 
eree is refused execution he could not appeal,* unless hts name had been placed 
n the record,® and generally no decision of a dispute between the decree»holdcr 
nd the transferee was appealable.® If the Court in disposing cf the transferee’s 
pplication determines a question of the nature referred to m s 47 an appeal will 
ie,>® an order under this provision refusing to recognue the transferee of a decree 
nay be regarded as an order under s- 47 and therefore .appealable ' * 

Eftect of decision.— Decisions under this provision are only summary for 


I All Khan, <ISW) 23 Calc., 450. But see Oofftl 
, ».k-p> . T.^.., ^ ogy j ujjj JJwan All Beg r. IJasa 


See Seth Jbt'lsjal r. Pam Sahae, 
; hlababnga v. KnppaticViatiaT, 

■ nl'.am, (ISiTJ 
lund 1>JS r. 


^oo l:ri e.i.iE.NTATivr.s ” • 4", ante. 

• hiil.tiathvj.mmt r. ChidimUrain. ftP02)2.t Blad., SiW 


Vakub Ali, 
All., 41.1. 


CrtVv 


7.1 ; 2 Calc , .127. 

• ;4C. 1„ U 41» rSCale . SU. 

• Iwihir !• II^r.igoMnd, 

• •17'l ; vlierr the criicT 

P Mile M the lllpli l\rtirt(Sfa.trn.).-,\s.ra Bvi'k r. 


•^'“r****® '«“»»ln fvrding till the ilcfict i 
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) On receiving an application for the execution 
'*' *''*’ ' a rptei u dvorcc a'> pvovulecl by rule U, sub- 
..'mforexe- rulc (2), the Court shall ascertain 
■i : — .‘.i whether such of the requirements of rules 

"''^'^'vo 14 as inaj' be applicjible to the case have been 
plied with ; and, if they have not been complied with, 
the Court may i eject the upplication, or may allow the 
defect to be remedied then and there or within a time to 
be fixed by it. 

(2) Where an application is amended under the provi- 
sions of sub-rule (1), it slmll be deemed to have been an 
application in accordance with law and presented on the 
date when it was first presented 

(3) Every amendment made under this rule shall be 
signed or initialled by the Judge. 

(4) When the application is admitted, the Court shall 
enter in the proper regi-ster a note of the application and 
the date on which it was made, and shall, subject to the 
provisions hereinafter contained, order execution of the 
decree according to the nature of the application : 

Provided that, in the case of a decree for the payment 
of money, the value of the property attached shall, as 
neatly as may be, correspond with tlic amount due under 
the tfecrec. 


Act XIV of 1883. 8 245 

This rule applies to H C. an.| Prov. S C C 

If the appIic.Htion is not amen<le«I, an order rejecting the application should be 
passed ^ A Co irt is not competent by an order under this provision, returning an 
aopli' i^'ion for amendment, 10 extriitl the period allowed by the law of limitation ® 
One being enutled undtt a decr< e of 1809 to a share in the income of a ttmindati, 
obiained a decree in a suit of 1B87 agsinst certain recent purchasers of the zamin* 

his costs tiie amnunt due in respect of one year He now npplied m e\ecutioii 
of the latter decree tor payment of the Amount due m respect of five ye.ira 
.as well as his costs An application to .imend the petition for execution by 
inserting a reference to the former decree w.-i^ made after the light of the prli. 
tioner in respect of some of the years in question had become barred bv liiiili. 
ation. This application was refused by the Court of first instance ; Af/./, ilmt 
under ihe circumstances ihj amendment should have been all iwcil to be m ii|p,» 

As nearly ns may be —See Soraijt v. Govmd. * 

Appeal — An appeal lay from an order under this proviiioii ur.'frf iht 
former Code, see s 5SS cl (ii). Order XLIIIdoes not provide nu x* 

an “ordci" but it m ly be argued th.at it lies .is form a "dfi rre" f** s*-r-, j tpih, 

‘ ICaniini Moliun r. UopsI, (I3S2) 8 C^lo , 479. 

* Gopil Sail r. Jutd.i Kuer, (1S90) 23 Calo , 2-22. 

’ Suttappa r J051, (1S91) 17 Mini., C7. 

Soralijif. Govind, (1892) 16 Horn, 91, p. |14. 
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F singly nnd applies for execution to the Court in which the joint- 
decrcc is being executed. F may tre.it lus joint-flecree as a cioss-docree 
under this rule. 

Act XIV of 1S82, s. 246. 

This rule applies to H C and Prov S C. C 

Cross-decrees —This rule deals wuh cross-decrees and not with cross- 
claims under one decree Th.it h provided for by r 19 i 

El ery transferee of .1 decree holds it subject to che equities (if any) which the 
judgment-debtor mi^ht haie enforced against the original decree-holder * (s 49) 
Where execution of .\'s decree against R was stayed pendmi: the passing of a 
decree in H’s cross-suit : th It no subsequent purchase of B’s rights and 
interest tn his cross suit '■ould be >et up i> .1 bar lu .A’s rights lo attich the whole 
of the decree tn the cross suit m execution of hi» decree against 11 ' A obtained 
a decree agimst K and P, and aS'igned It ti D, .uid prior to the assignment, 
K and P had sued A .and D helti^ K and P were entitled to set off their decree 
|.im5i the uneNCCuted portion of the assigne I decree * One of seieral decree 
olders camo' execute a decree in respect of lus own separate interest or 
.therwise ih.in as a whole ® When th^re were crusS decrees and one of decree- 
jolders w 18 by an order of the Court mule with the consent of both parties, 
Bound in executing his decree to set off the imount of the decree against him; 
held, tfiat It would be inequiiible to allow the other decree holder to obtain 
execu'ion in full without setting off the amount decreed against him* On the 
3rd February, 1900, cross decrees were piNsed between A .ind T1 in difTerent 
suits A’s decree was fur a liiger amount tinn B’> deciee against A On the 
' 25th Januuy, 1900, B transferred his decree to C, bnt A only received notice of 
' the assignment m OLtnher, 1900 Held, tbit C was not entitled to execute the 
decree against A The ir.ansfei from b to C could take effect against A in respect 
of Ills cross decree only after h.ad received notice ot it, that being so, the 
decree so transfer! ed being for a smaller amount tli.an A’s, became incapable of 
execution under the equu^ible piinciple enunciated above. At the date of 
completion of transfer by notice, B’s decree was subject to the equity, and conse- 
quently the righ» of C, as the transferee of u, was also subject to that equity under 
s 49 of the Code ^ 

— This role applies to a decree directing the recovery of a 
decreed sum by sale of properties * 

Esecuti - 

issue for the ci 
Sfr.iUer sum, 
mgs null and 
in execution 
which It IS inti 

course Ilf execuiioii at the same iim-**® They must be decrees of the same 
Court between the same parties, or between the same parties, thougli of different 

‘ K.ilka Pra«id t». Bam Dm, (18S3) 6 All , 272 

' Kami Ah f. Luekhy Kant, (1S03) 10 W R . (T. B.) 32 , 1 C L R.. 2.1 \ Nando 
Co'jniar u Koonjo Kishorc, (18G6) 6 W, 11 , Mis , "3. 

’ Peelo Cliowdrain v. Court nf Wards, (IS67) 7 W. R , 219 

* Kii-'to n.amani v. KcdirN.itli, (ISS9) 16 Calc., 619. 

* Juclooiiath V. R.am I’ulssh, (1867) 7 W. R , 635 

* Haro S.inker ti Tanik Chandra. (1869) 3 R. L. R., 114. 

’ bmiiu Paudsram i’ Sinthoji Row, (1903)26 Mad., 42S. 

* Knslinin v Vonl.fttnpvthi. (1996)29 Mad. SIS; followed Vaidhinadasimv 

Ayjar f. Samisuiidr.im, (19X5)23 Mad., 476 ^ 

* Rewa Million t> Ram Ki'-hcn, (18S5) L. R., l3 1. A„ KXl ; 14 Calc.. 18. 

Jml'HJintli r. Ram Buksli, (1867) 7 W. R , 535. 
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Courts, which have found iheir way for execution to the same Court and must 
be prcAuctd to the Court before which execution of any of ihem is being taken, or 
such Court wiU not have junsdicatton over them all.* If one of them should 


judgment-debtor’s decree * 

Same parties —It has been held that, when one of the parties to a decree 
is s.rid to be the of a third patty, the decree ts not capable of being 

treated as a cross-decree * Cross-decrees have been set-off where the parlies to 
the decrees were not the same, but i)»e debts on which the decrees were based 
were due between the same p*ri»es,« and a decree obtained against a Hindu 
widow for a debt due by her husband has been set-off against a sum due to 
herself for costs hut where S and two others got a joint-decree for costs 
against A, it was held that A could not set-off a decree for money against S.® 
Where A got a decree agamst 0, and C got a decree against B and A, it 
was held that C could set-off bis claim against A only.® 

One decree set aside va appeal.— Where by agreement of the parties, 


when one of the decrees has been appealed against, but should it be reversed ... 
appeal, the appellate decree will be executed 

Menu prdjils —A decree for mesne profits, the amount of which has not 
been determined, cannot he set-ofl as a cross-decree.** 


Pr/tli luii barred —A obtained a decree against B, and afterwards B obiain* 
* ' • ' • > ' ' ' ■ ‘ ree m 

• -creeto 

• * • • of his 

■ • • would 


Appeal -An appeal lay from a decision under the corresponding section of 
Act NIV of 1883. See note to r 17, 

' Ram tloomvr v GoWnd MfttU, IftdT) 7 W. R , 4^0; ILwloo Birdir v Jadoo 
Moni-r, (ls72) 17 W. H..46. 

* Rewa Mshton e Ram Kisheu. (IS’t'iJ L. R , 13 I. A , 106 5 *eo honover. 

Mstidui f. Chamli, (18Sd) 10 AH . IM. ’ 

» Chajmal Dm r. Ul Dliarxm, (1003) 21 All , «!. 

* Huro Pcrsliiul Roy r. Shama Per*h*l, (l&ftC) 5 W. R., Mis , 52. 

♦ Tara Chsnd Gh<na v. AnondChttnder, (I36S) |0 \V. R.,.|50;21J L. U., 110. 

• Phsgawfcni Kunwar v. LoU Baijnatb. {IS63J2 p. r* R., 81. 

* Onsh Cliundet r. Koomareo Dahca, (ISGlj I \V. R., Uif., 23. 

* Murli l>har r Ranotanr Pas, (1870) S All , 01. 

• Itufv Do>il f. Um Dojal. (IJ>S3J 0 Gale., 470 t and see Ram Sukh v. Tula. 

(t-o,'} fl Afi . 370 

i.tijutv-vth Ro) r 1)m.vt«n>llittl7an<li, (1860) 3 Q, L R., App , C2. 

“ •u.-o Vf-iuftho r. fehibljil, \V, IL, 1^61, Mis., p 1 . 

*' n"s 3 "a'(.a!s*’'' 4 - 9 ’ aUo Ilury Loyal r Din Doyal, 

r .uiSufUiur t-uraessvr, (1073) 13 It U R . 480 ; 22 \V. U , 235. 

• Kt . Itacuani r Kt.lar Kath, (lOSO) 16 CaV , 610, 
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i:\c.'cuti.>ii m 19' Wliero application is made to a 

cro:,s-cijim'j uniUi •amo Colut for thc executioQ of a decree under 
which two parties are entitled to recover 
sums of money from each other, then, — 


(a) if the two sums are equal, satishiction for both 
shall be entered upon the decree ; and, 

(It) if the two sums are unequal, execution may bo 
taken out only by the party entitled to the 
larger sum and tor so much only as remains 
after deducting the smaller sum, and satisfac- 
tion for thc smaller sum shall be entered upon 
the decree 


Act XI V of 1883, s 247 

This rule applies to H C and Prov S. C. C 

Dy analogy tor i8 uliere (here is only one decree and not cross-decrees, 
the party entitled to the smaller sum cannot take out execuiioi) against the party 
entitled to the larger eaeculk a should only issue for the difference.® 

The parties must hold the same character .and identical rights of enforcing 
■"csecution. Thus, xvhere A was entitled to execution against specidecl properly of 
U, and D was entitled as against A to realize by proceedim; again»t h<s person 
and property, the cross claims »ver<' not alloued to be set-o/T® This prosision is 
not limited m its application to cases in which the remedy of each party against 
the other is of precisely the same mature. Thus, where one party to the suit was 
entitled to recover certain costs by means of the sale of h) pothec.ated property and 
the other party under the same decree was entitled to recover a smaller sum as costs 
from his opponent personally, it w.as held that this provision applied and that the 
costs recoverable personally could be set-olT against thc costs recoverable by sale 
of hypothecated property.^ So, the defendants may set-off the amount pa}able 
by them to plamtilT by way of costs against an amount due under a mortgage 
decree and the value of improvements payable by the plaintiff to them.® 

flxtensiou —This rule does not apply to .x case of pre-emption, but only 
to counter claims, in suits for money. StiH the spirit of it is applicable and under 
an order to deposit the purchase-money, costs may be deducted.® 

Cro.,-jOT.o, ...a 20. TIio provisions ooutamed iu rules 18 

cross claims lu niortg- and 1 9 slisll apply to clccrces for salo in 
enforcement of a mortjxn^o or charge. 

DO D 

This is a new provision which makes it cle.ir that the provisions as to cress- 
decrees and cross-claims apply to mortgage decrees. It also expresses the 


’ Jugo Mohim f Soorindronath Roy, (IS70) 13 W, R., IOC. 

* Amjiul All f. Fazul Ilos^in, (1S73) 19 W. R., IS7 ; CiribiU r. Jliiut Koraari. 

(lOflD) 5 Crtlc. W. N , 497. 

* Kalka I’rasiil r. Ram Din, (ISS^ 5 All., 272. 

‘ niiagw.m Singh r. Rat-sn, (IS9l) 1C AU , 393. 

* Svnkara ITciion p. Coiult P.rttar, (19>t0)23 Jfad . 121. 

* I'hri r, ftojvil Saran, (KSt) 6 .\11 , til. 

45 
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intertion nf \\\>^ L''.z'sUU"C Out the itecree for of vwney ^ots nc>\. 

\nc\« le ft iWciee tov %.v\-. eft(ot«.etneni oC a mortgage or charge ' 

21. The Court mtiy, in its discretion, 

hinmltancont e\e;u- . .i i* • „* 

I, on refuse executtou at the same tune against 

tlie person nnd property of the judgment-debtor. 

Act XIV of jSSj, sect. 23° 

person nnd property— discretion —In e’cercising its (liscretion to refiise 
execution a\ the utne nrfi« ft^ftlvuv \\w j>etsoa and ptopctiy of judgment-debtor, 
a Coutt >fio till refuse to tssiie a w-irrant against the person of a funfa lady, unUl 
It is sMisded by the decrec-liolder ib.ni he has no other means of enforcing his 
decree.® Non a worn m is not liable to arrest on a money-decree s. 56.® 

The words “or hi^ or her represenlattves” have been omitted from this rule* 
but this mil be cnvcre«l by the general tlauic. 

„ . , 22. fl) AVltere an application for 

Xouco to »bow cause . \ • . 

ngnii«t execution in ecr- CXCCWtlon IS niUClO — 
tain casc». 

(a) more than one year after the date of tlib decree, ox 

[h) against tlie legal representative of a partyftc 
tlio decree, ^ 

the Court c'iGciitiug the decree shall issue a notice to the 
person against whom execution is applied for requiring him 
to sIjow u.iuso, ou a date to be fixed, why the decree should 
not bo executed against him : 

Provided that no such notice shall be necessary in 
con«cq«crice of inoro than one j'O.tr having elapsed betwef^ 
the date of the decree and the application for execution h 
the applic.ttion is made within one year from the date of the 
last order against llic puty again'?! whom execution is 
apjdied for, made on any previous applic.ation for execution, 
OT in consequence of the appVic.it\ou oeiug made against the 
Icg.il representative of the judgment-debtor, if upon a pre- 
vious ujiplicatioii for execution nguinst the same person the 
Court has ordered execution to issue against liim. 

(21 Kotlung in the fmegoing .suh-rulo shall be deemed 
to preclude tlic Court from issuing any process in execution 
of a dcciee without issuing the notice thereby prescribed, if, 
for reasons to bo recorde<h it considers tlmt tlio issue of such 


' o( flr-nn.l S4.-1 CoUTlhW. 

* KiriH Conmtrt.. Dvitto-U ^ISf.s^ \0 W , v. , iT, D ). 21. 

' .Tolurl M*l r S^nt Ul. (ISST) 
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iiotieo woulil cause unreasonable delny or would defeat tlio 
ends ofjustice. 

Act XIV of iSS;, s 248 

Tins rule applies to II C and Prov S C C 

When a defeniiant-rcspondent died before judj^ment in appeal was pronounced, 
It ""as held that tlic deciee «as a pood decree wliich cpultl be e<e''uied against 
the heirs of the deceased defendant mthouc placing them on the record ^ 

Duty of Court — A Court is not competent to csectitc a decree more than 
a >car tld wiihout satisf)ing itself tint noti e Ins been duly seriecl on the parlies 
against whom execution is applied for* 

Form — The notice must be in the form guen in App. E. No 7 and served 
in the manner prox tded for the service of summons, see O. r. 2 

Limitation — I.imuatinn runs from the date on which the notice was issued 
and scixed,* ami not from the date when the Court pisses the order for issuing 
tlienol'te.* whether issued on a talid nr an insalid application, | eien though 
sub'cc|ueni proceedings have been taVen • Where an application was filed and 
notice I'sucd under tins proxistnn but nothing more vsas done- Mt/, the 
application was not granted within s 4$ Art. 179. Cl. (5} of the Lmiiiation Act 
applies Qnl> when the nouce h.xs been aciuiUv issued U no nonce ts issued, lime 
cannot be counted from the d.ste of the order of the Court, though it may be 
that where a nonce has been issued the date of us issue would be the dace on 
which the Court ordered Its issue* Apphtaiions for the exerution of a decree, 
made after the death of the judgment-debtor and w.thoiit either any repte- 
seniatiie of the judgment-debtor being brought upon the record or there 
being an) subsisting attacliment of the property against wliicii execution is 
sought are not good applic.aiions for the pufpo>c of saving limitation ® Where 
a notice was issued under tins prox'ision and further proceedings were dropped 
until after the expiry of the per.od of limit-ition for execution, that there 
being no order of the Court, such notice alone did not operate as a revivor of 
the decree under an t8oSsh II ofihe Umitation Act.** 

Appitcation —The judgment-creditor should ask for the execution of the 
decree, and not for the issue of a notice ; it is the duty of the Court to issue the 
notice** *1 he application may be made either to the Court which passed the 
decree or to the Court to xvhich it is transferred for execution.** 


‘ T'.am.icharja v. Anaiitacharya, (1897)21 Uom , 3!4. 

» Rdj Rullub V Oossain Drs. (1870) H W. R.. 400. 

• Act XV of 1877, Sell 11 art 179, cl. 5— Koonj Beliaree v. Uirrlharee, (1S74) 22 
W.R., 5 Vf.P. , W5. 


* Dlionkal Singh v. Phakkar Smgb, (1893) IS All , 84 2 Polian Lall v. Sahk Ram, 

(1876) 1 All , 070 

♦ Nilmoiiey v. Kilcomul, (1876) 25 W. B., 546. 

' Chengaya v. Appasami, (18S3) 6 Mod., 172 

' llari Ganesh v. Vamuniibni, (1809)2.^ Bom,, 33. 

• ifodho Prasad v. Keaho Pr.i'ad, (1897) 19 All., 337. 

Monohar Das v Futtuh Chand, (1003) 30 Calc., 979 2.7 C.alc. \V. N., 793 
>' Oooroo Doss v Modhoo, {1866)6W. B., Mis, OS. 

>* Shsiu Lai Pal V Modliu Sudan Sircar, (1815) 22 Calc., 533. Hut see, ITirachand 
Das e. Kasturchand, (1894)18 Boia., 224, u which it was held that, though 
the notice might be issued by the Court to which a decree had been transferred 
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If notice docs not issue —Neglect to issue notice if the judgment-debtor 
dies after decice but before fiitacliment, vitiates all subsequent proceedings, at 
least uhen the rights of third parties ha\e not been affected^ Neglect to 
issue notice under clause (^) vitiates sale in execution. ^ Similarly, neglect to 
issue a notice under cl (n) vniates the sales it makes no dilTerence that the 
auction-pul chaser is a third paity and not the decree-holder.® If neither party 
appe.irs on the day on which the notice under this rule is made returnable, the 
application for execution can be dismissed.* A sale having been lield in execu- 
tion of a money decree against a deceased person without notice to his legul 
representative and pi operty having been purchased by a person who had a 
mortgage lieu over it, it was held on his legal representatives suing within 
twelve years of the sale th.al they were entitled to redtem.® 

If notice IS not served an application may be made under O. IX, r. 13 ® 

Waiver. — A judgment-debtor who appears in proceedings taken in execution 
cannot object that notice was not served upon him^ but where a notice under 
this rule is issued after the expiry of the period of limitation, it cannot sav e limita- 
tion, even though the judgment-debtor allows it to pass unchallenped ® An 
objection to the sufficiency cf the notice of execution should be taken at the 
earliest opportumiy.® A judgment-debtor who obtains time to pay the decretal 
debt waives Ins right to the issue of fresh sale proclamation and pays part of the 
decretal debt, cannot subsequently object that the properties attached were j'oint 
family piopcrties of a .Mn.iksliara family and that they were in possession by 
right of survivorship and not as heirs of their deceased father *** 

Proof of service of notice.— It not unfrequently happens that after issue 
of notice nothing further is done towards enforcement of the decree, and on a 

. . ' . • J.k... 

. . • • endeavours 

. . .. • have escaped 

vitnessed the 

service. The Courts, however, li.ave recognized the dilliculiy, and in the case of 
liivwh Sioniiinee D.rste v. K<tUe Knhtn,'^ it w.-is held that a nonce under s 316, 


WUUKI SpJ'iJ. 

• T!ani'’v*iiri r (IS^SOJTC. L. R., 80 ; 0 Calc , 103 ; Imannin- 

nl-s.! !• I.ivk • • • - - 

I’raM-l, (10-1 ■ ■ 1.3 All., 

•J7x It. hrrr v • ... 

I’mvail r II . .... 


• (iop/vl Chui.der r. Gnnamom, (IS93) Si Cnlc., 3TO. 

• Miidia I'anilry r. Oln'irani fSyawjl, (1391) SI Calc., |9 . 

• TiiVarnm r Klt.iruhi, (Ix'XJ) EO IJ.im., Cll, 

• Kravar hnlramvjijrt, (I*97)S| Ihini , 4S<. 

• Kri'liiia r. IVol.vj', (Itvi;) 3 Calc. I., .1., 27C. 

' tiridi CTiiiii’1.t r. lUnn'-. 3t<.trc. (I*.n'i}li tv. n , ;r20 .v-co nI»o ^faillm Snduu 
r Kviltdi CIji ii-lcr, S L'.iji-. tV. X , S>l. 

• I’idt.v vra 15..W r Tot iniMli, (lsT3) S Had.. I; tf.. al«o U 11110 .I 4 iVrnd r. 

K.-'t] 111 AIIv, (IX,*.) 3 C 4 I.* , fils A* to wilt rc the ohirctiim rail ).e taken, 
»(. tl.. tio « I >-,).vf^ Jlumhil r Murari, (IS'C) 1.3 C.dc., S.*, 7 . 

• r.rwut K</'.iia ir r <>-Tir»>j Ililnd.ior, (l&r<|SlitV. It , 113. 

'• C .v.i.trj r. TuM.l r«5«i.l. (IP<ci)SCi!r W, .V , C7.' 

” (IkTOSS 3V.It.fi. Andlntho 

Ur*..,;.! M I’''*) »•’ It, ern, ilrrvi...ft of 

.1 vlVvA'-' V. ;,''T ^ *«• fJ'i'.vKhnfc 

ll'i ’<i.ils:i''i'.u •‘‘•e *!•" H"l.<ri(l,i,.il. r. Mat, 
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Act VlllofiSjO. concspo'iding to this rule winch it vxas llic duty of the 
Court to tssuf, siood uoon quite a different fooling fioin a summons or other 
notice which a party i5 bound to setae, and a Judge is entitled to presume tliat 
the Court hid issued notice, and it would he upon the defendants to prove to the 
satisfaction of the Court that the notice did not in fact issue. 

Enforcement against tho legal representative of a judgment- 
debtor.— See ss joandjs The notice should be addressed to the widow of a 
deceased Hindu who held joint undivided properly .along with his brothers ; for 
It must be as yw rri separate properly tluat the attaching creditor had .a claim to 
It I 


S. 2 1 6 * 

High Court —An order for cxecimon under this rule or r. 17 and made 
after nonce to shew cause, has, on the Original Side of the High Court, the same 
effect of rev i\ mg the judgment as the sdif/itctas formerly had.* 

23 . (r) Wliero the person to whom notice is issued 

Pro<v5dure after usuv uiulcr tlio preceding rule does not 
appear or docs not show cause to the 
sati-sfaction of the Court why tho decree should uot bo e.xo- 
cuted, tlie Court shall order the decree to be executed. 

(2) Whore .such person offer-s any objection to tho e.xe- 
cution of the decree, the Court shall con.slder such objection 
and make such order as it thinks fit. 

Act XIV of i 88 j, s 240 

This rule applies to H. C. and Frov. S. C. C. 

Irregularity— The person against whom a notice iituler r. 22 is issued' 
and served is bound to appear and show cause against it, if he has any valid 
ground for objecting to the execution against himself In a case under s 216, 
Act VIII of 1859, corresponding to r 22, it was held that proceedings taken 
m cvcculiun after notice could not be treated as void, and tlie High Court 
refused to interfere in exercise of its extraordinary power under 5 15 of the 
Charter Act.® 

Veriflcation— A petition, of objection showing cause under this rule need 
not be verified.* 


’ Slmrut Cliunder ti Abdool Khyi, (1875) 2.3 W. R., .337 ! see also Es>han 
Chunder v. Pr.vnnftth, (1874) 14 B L R.. F. D , H3 ; 22 W. R , 512; Rohmi 
Nundun v Bhogoban, (1874) 14 B L. B.» 144, note 5 22 W. R , 154. 

* 1‘caree Soondurce r Bhubo Soondurec, (i875) 23 W. R., 31, 

* A“hootodi Butt v. Doorga Chnro, ( 18 S 1 ) C Calc , 5t)l ; see, however, Tmeowrie 

V Ddbeiulro, ( 1820 ) 17 Ciilc , 491 ; Ciflnapatln v. Balasuudara, (1884) 7 Mad 
540. 

* Cochrane ». Brojc Soondnree, (1875)23 W. R , 310 ; 14 B. L. R, 330, See 

aho Sham Lai Pal e. Modha Sudan Sirkar, (1805) 22 Calc , 653. 

* Sunt Copal Chunder v. Jugut Indnr, (1807) 8 W. R , 200. 
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Practice — When a petition of objeciion is presented under this rule, 
the Judge is bound, whether a day for hearing has _ been fi\ed or not, to fix a 
day for consideraiion of it j and (even if the petitioner is not present, eiiher 
personally or by a ple.ader) to consider those obtections, and to pass such orders 
as may be just and pi oper j for it might be that the ground of objection raised 
would be of such a nature as that the judge might prima facie, and w ithout 
going further into the case, see reason for not proceeding with the execution.' 


Process for execution. 

24 (1) AVhen tlie proliiniiuvry mectsures (if nny) re- 
, nuirod by the forccoiiiG: rules have been 

Process for eieciilion , A y~. P , i •». 

taken, the Court shall, unless ifc sees 
cause to the contrary, issue its process for the execution of 
the decree. 

(2) Every such proce.ss shall bear date the day on 
which it is issued, atid shall be signed by the Judge or 
such officer as the Court may appoint in this behalf, and 
shall bo sealed with the seal of the Court and delivered to 
the proper officer to bo executed. 

(3) In every such process a day shall be specified on or 
befoie which it simll bo executed. 


Act.XIVof i8Sj, S8 250,251. 

Thu rule applies to M. C .“ind Prov. S C. C. 

Where the previous «arr.-»nt Ins been infructuous wlihout any fault on the 
put of ihe ju lgmeni-crednoMhe Couit should not refuse lo issue a M.arr.mt for 
the nitnclimenc of the person of the debtor.* 1 here are nn provisions in the 
Code winch empower a Court to refuse to execute a decree ag.nnst wliirhno 
appeil hi* been preferred, and the lime for appealing against which has 
expired ® 

A Districi .Maglsir.ntp has no power to in.ike .my order which would hate the 
direct effecl of inierfcring with the cxecuiion of .1 decree of a Ciiil Couit.* 

Signed by the Judge.— As to the result if the warrant is not signed by 
ihc Judge. See.* 

Proper oQlcor. — The execution of the warrant may be delegated to 
another by ihe ofTicer to 11110.21 11 is addressed.* 


Arrogt— .\n ofTiccr cannot arrest without having the warrant in his pos* 
sesMon •* but he c.mno' to serve 11 on the ground that It hi$ not been 
*i.;ned, but onl) innixlled.* 


* r.«j Pulliil. fcl.sh* r. Rnm .Sadoy, (ISjOr II W. It , 153 ; 5R L. R., App , C3. 

* toti r. DiJ'ihn, (/5,J} 8 If L R, ^3o ; IT tV. R., ICj. b'ee afio, Kallce 

( Iiuijclrr r 1 hiLwr J )■»•», 1.2 \V. It , 0. C , 7. 

* I*’.\n Chun !<r » ^h^io/idtsh. 10 Cwlc., lUD. 

* L'llxh. in cJic mxtt<.r of, (ISO*) |7 AIL, t?5. 

* h'o lUm l>»jil r Mahub.Wiiij],, (ISv*.) 7 All , 5r»7. 

’ •",■,’,■‘1^"',"?^ ‘‘“V.* 0-'1l.3x5; lihsrim Cl.in.l r Queen Rmpreii, 

tl"’') i Ale . „>. , M..., X.r.in, (ISD5) 22 Ulc.. TSV. 

l X,t},, (Hs3) fi All , 3|S. 

* rmp.r.. e JxnkJ. A All , "93, 
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Proof of execution —The receipt of a chowkeedar or the report ofa 
Narir cxecu-ton a proccs* in etecutiuii of a decree u not CMdence/cr^ jc, but 
must bs prLi»eJ like other documentary evidence * 

Specified day —See Amnd i.r// v. Emputs * 

25 (0 I’lie oflicer entrusted with the e-Kecution of 

Kmiirrfmi-ni on the procDSs shftU ciulorso thci 600 tho day 

on, and tho innnncr in, which it was 
executed, and, if tho latest day specified in t)te process for 
the return tlierof has been exceeded, the renson of tlie delay, 
or, i( it was not e.xecuted, the reason uhy it was not execut- 
ed, and shall icturn tho process with sucli cndoi'seinent to 
the Court. 

(2) Where tho endorsement is to tho eflcct that such 
officer IS unable to execute the j’l'ucess, tlie Court sliall 
examine him touching his alleged inability, and may, if 
it thinks fit, summon and examino witne.sscs- as to such 
inability and shall record the result. 

Act XIV ol iSS3, sec 343 

This rule applies to H C and Prox S C. C. 

The Nasir can dclfgate the execution lo a subordinate oflleer by endorsing^ 
Ins name in the warrant. If the endorsement is irregular, it does not invalidate 
the arrest ’ 

Stay of execution. 

26 (0 The Court to which a decree has been sent for 
Wh-sn c.urt msy cxecutioii shall, upon Sufficient cause 

itiycxecuvioa being showii, Stay the execution of such 
decree for a re.isonalilc time, to enable the judgment-debtor 
to apply to the Court by which the decree was passed, or to 
any Court having appellate jurisdiction in respect of tho 
decree or the execution thereof, for an order to stay execu- 
tion, or for any otlier order relating to the decree or 
execution which might have been made by such Court of 
first instance or appellate Court if execution liad been 
issued tiioreby, or if application for execution had been 
made thereto. 

(2) Where tho property or person of the -judgment- 
debtor has been seized under an exe<sution, the Court which 
issued the execution m-iy order tho restitution of such 

* OWboy Clwiwlcr v I’rskwft & <Ii« , phGol 3\V U , Mi'» . n . Rlnh KooDtlun 

liill »■ Noor ail, (JSGS) 10 W. 11,3; 3IegU Lall v. Sliib Pvmliad. (1831) 

7 Calc .34 » I / 

* Anaii'l Lill *■ (1SS4) 10 Calc., 13 j Abmaali Cliaudra v. Auanda 

Cban.lra, (10U4) 31 Calc ,424 admui 

* Abdul Karim v. Bullen, (I8SI) 0 AIL, 385. 
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property or the discharge of such person pending the result 
of the application. 


(3) Before making an order to stay execution or for 
the restitution of property or the 
sejunty discbftvge of tUc judgmeut-debtor, the 

conditions upon. Court inav require such security from, 

ntd 'ment-tk-l/t jr. . •' *' j.v„ 

or impose such conditions upon, tne 
judgment-debtor ns it thinks fit. 


Act XIV’ of 1SS2, s 239 

Tins rule .ipplies to H. C anti I’tov. S, C. C. 

Appellate jurisdiction — ITie Court hating .'ippcil.'ite jurisdiction, 
referred to in this rule would be the Court hating such jurisdiction over the 
Court V hich passed the decree Any order made by the Court to which the 
decree has been sent for execution does not fall nithir. this provision because 
such orders, when appialible, .arc appealable to the Court having ordinary 
app!ll.atc jurisdiction over such Court ‘ 

Procttco.— lleforc issuing process, the Court is bound to see that the 
provisions of the Code have been strictly complied with by the Court Irans. 
nutting the decree fir execution. The documents required are-(t) a copy of the 
decree ;(:) .a certificate of any sum remaining due ; and (3)0 copy of the order 
of execution;* and nothing more should be sent;* so a rcebacaiie declaring 
petitioner is entitled to execute vvithout a copy of the decree and certificate, 
docs not give tlie second Court jurisdiction.* A cemficate vvhich contains all 
the infornntion requisite though irregular In form is a good certificate.® 

Stay execution —This provision seems only to contemplate slay 6f 
execution on the application or objeciton of the judgment debtor. This provi- 
sion ins been enacted to prevent precipitate execution, ulien the decree itself 
or some OMier passed m execution is till under appeal, and also, because the 
Court to which a decree his been sent for execution h.is no jurisdiction to 
decide such m liters .is the right of the decree-holder to execute the decree or the 
tegu! snty of the transmission of the deciee.® or there is doubt as to the jurisdic- 
tion of the Court wlilch passed the vlecrce,’ or it has been obtained by fraud® 
rr tlicre is .1 doubt as to the amount fjr which it is sought tu be executed ® 
If rsccution is st.ivcl under this rule, ibe order docs not afTecl the right 
to cxecusc The Court to which the decree Ims been sent for execution c.in 
only sny cxecuiioi temporarily,** jet it is often the belter course for the l.itter 
Court to s;.iy executio.i and refer ilie objector to the Court passing the decree, 


' JlJ.vrorV Ah r. Si-inuc Hongs, (IS7I) 3 AIL If. C., 1C«. 

• V( 'iltvl v-|t.ir r. Sii Jnmspjiv, (IV55) 4 Mad. IL C , 331. 

» r. Kc. rut Chtmd. (I‘>74)2I \V. It . 330. 

• D'lU le.b K'-n • r. Ujlfut llonem, (I‘i71j2t W. |t., njo 

• .xi'»iVii'*rdK<j l» I'ls r. Ln-hm' •'put hing, 10 VV. 1’.,, 137 

• .‘‘lub Nvrjii S.ri.:’i r <1 .bml I»»«i. (|s; 5 ) 21 VV. n, 15 l 

(t'.-'ij Cat- .T3i 

’ C.i'i -i'll r, Tm. nm, (I''%3J 7 n^Ti , J*i| j but U'itc under r 
‘ t r. V .11 .nni. (|Xh3) \ >U L, 3_>l 

• K'd I'.Ciiai d r r. Kh-lxt Clia I I-f, (ISCi) 9 VV. r. , 3»;i. 

«- h Jtiind.lr Muriri. ((!.>«<;) |a C»la , 257 . 

'• llvil.^'lr lU I’.AT I.al. (|ki3)7 All .3»l 


’-crclitinder r. 
iryim 
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ins'eid of deciding the ohjcctinns itself* A Court should stsy execution 
if the dcht I s'i.'nines hs loteniion to »Pi>ty far .1 rc-henring of the suit, which 
Ins been dc reeii h'm rr /.tA * Whcic .i debtor objects tint the 

decice is liirred, md he hid ou notice, the Court c\ccuting the decree 
m.is sta) execution that he maj .ipply lo the ongina! Court.® An objector 
obiiiicd time to place Ins objections before the Court from sshich the decree 
hid been sent but insicai of doing so, appealed ; held, he should pay all 
costs * 

27 N'o urJor of restitution or dUchirgo under rule 26 
Lniiiiiti of jiiU* pliidi provent the property or person of a 
TO f.t h ju(igmont*(Iebtt>r from being retaken in 
< \ocutioii nf the decreo sent for execution. 

\ct NIV of ibSi, sect cli 

This rule .applies tu 11 C .and Pros'. S C. C. 

OrdinanK, a debtor once discharged alter arrest r.annol be rc-.aTresled in 
execution of the same decree * 

23 All}’ order of the Court by which the dccreo was 
Orf.roio.mt „|„C|, IHSsod, or of suoh Court of appenl ns 
pi- oi dun'c .ir of nforoaaid, jn relation (o the execution of 
blHu" Sp? Snrt sucli decree, .sluill bo binding upon the 
opj.h*<i to. Court to which the decree was sent for 

c.xccution. 

Act XlVof 18S2, s. 24:- 

This rule .applies to H C .and Prov. S. C. C. 

Hut the ordinary Court of appeal would stdl exercise its jurisdiction in res* 
pect of any order passed by tlie Court to which a decree was sent for execution : 
s 42. 

See the case of Gh<tzldin v, Faht* as to the rdatiie position of the original 
Court to the Court executing the decree. 

29- Whore a suit is pending in any Court against the 
j Imlder of a dccreo of such Court, on the 

iieiviuig suit *'b«tvi-«oI pdi't of the person again.st whom the 
decree holder aniijuig- dccfee Wats Dussed, tho Couft mav, On such 

inejit'iirvtDr, . . •l ii 

terms as to security or otherwise, as it 
thinks fit, stay execution of the decree until the pending suit 
* lias been decided. 

Act XIV of 1882, 8. 243. 

This rule applies to H. C. and Prov. S. C. C. 


> Jassoila Koer v. Lind Mortgige Uank, (1S82) U C. L H., 34S ; 8 Calc , 010. 

* llirtoonjuy v. Cochrane, fl8G7) 8 W’. U., 2C2. 

* Knliary Ifundul r. Muinri, (ISSO) IS Cate , 257, 

* Jas’oda Kocr v. Lind Mortgage Ihink, (18S3) II C. L U , StS ; 8 Culc , OIG. 

* Secretary of State V. .ludah, {18S6) 12 Calo , 652; Colyo Chuiid Uutt, in the 

initterof, (189J)20 Calc., 87J Seoa 68. 

* ChaziJin v. Fakir, (ISS5) 7 All., 73, p. 70. 
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property or the discharge of such person pending the result 
of the application. 

(3) Before making an order to stay execution or for 
the restitution of property or the 
secuntj'^'from. oTTiiT discharge of the judgment-debtor, the 
poss conditions upon, Court may require such security from, 

nid^nieiit (klitjr . .v 

or impose such eonciitions upon, the 
judgment-debtor as it thinks fit 

Act XlV’of 1SS2, s 239 

Tins rule applies to U C and I'fov S C C 

Appellate jurisdiction — The Court having appellate jurisdiction, 
referred to in this rule uouldbethc Court hasmg such jurisdiction over the 
Court V hich passed thedetiec. Any order made by the Court to tvljicli the 
decree has been sent for evecution does not fall uitbic this provision because 
such orders, when appealable, nrc appealable to the Court having ordinary 
appellate jurisdiction over such Court * 

Practice — Before issuing process, the Couit is bound to see that the 
provisions of the Code have been strictly complied with by the Court trans- 
mitting the decieefor execution The documents required are-(i) a copy of the 
decree ; (2) a certificate of any sum remaining due . and (3) a copy of the order 
of execution,® and nothing more should be sent;® so a foobacaiu declaring 
petitioner is entitled to execute without a copy of the decree and certificate, 
does not ghe the second Court jurisdiction * A certificate which contains all 
the infonmtion requisite though irregular in form is a good certificate * 

Stay execution —This provision seems only to contemplate stay bf 
execution on the applic.ation or objecfon of the judgment debtor This provi- 
sion iias been enacted to pretent precipitate execution, when the decree itself 
or some order passed m execution is till under appeal, and also, because the 
Court to which a decree has bjen sent for execution has no jurisdiction to 
decide such matters as the right of the decree-holder to e.xetute the decree or the 
regularity of the iransmission of the decree,* or there is doubt as to the junsdic* 
Cion of the Court which passed the decree,^ or it has been obtained by fraud* 
or there is a dniibt as to the amount f.rr which it is sought to be executed * 
If execution IS stayed under this rule, the order does not affect the right 
to execute.*® The Court to which the decree has been sent for execution can 
only stay execution temporarily,** yet it i> often the better course for the latter 
Court to 5l.iy execution and refer the objector to the Court passing the decree. 


• Jlvbaruek AH r Soomcc llunga, (1S71) 3 All II. C., 1C8. 

• Venkat isuhij f. Sn aramappa, (1863) 4 Had. II. C , 331. 

• Lootfoolah f Kccrut Chund, (1S74) 21 W. R , 330 

• Dhuiicih Koeree f. Oolfcl Ilojrem, ((874)21 W. R , 210. 

• .Mooktxkeahco Uubis (. Lmhmeeput Sing, (I8CS) 10 W. U , 137. 

• Shih Nnrain .^tngh v Oohind Doh, (|S 7 o) 23 \V. R, 13t; Bverchundcr V 

Mnjmuiv, llSsUj S Calo , 730 

' Ctiogalrl r. Tmcnm, (IS33) 7 Bom , 48l ; but see note under r. 7, supra 

• .Su'Tatinnun i\ I’anjommt. (1332) 4 Mad , 321 

• K''»»iul> Chmi'h r r. KMat Cliunder, (JSCS) 9 W. R , 3Cl 

*• Srihary Mnn-hil i Muran. (ISSO) |3 Calo , 207. 

'■ lt»m I-ill r Haclh<-j lail, (18S3) 7 All , 330. 
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Alternative to some other relief— Thai is, if ihe decree be for the 
deincrv of projicrtv. it sh ill aU> si.ne the .nmcjiiiil of money to be paid 

as an alicmaii'e, if delueiy cannot be rii.idc O XX, r lo 

Attachment — A s.ale is soid unless the prrpcny has been properly 
.aiiaclied.* unless It IS under a dicicc for sale,* anil sec the cases referred lo 
under r 9: 

Imprisonment —As to the power of the High Court to commit for con- 
tempt, sec the under no'ed cases * 

/nsi’A’c/;/ — See Ti'let Bihce Abdool Khtin,^ 

Wroti ’fu'. — \ su t to reroier damages on account of injuries caused by an 
arrest m .tccordinre «'iih a decree of a cumpetent Court can only be maintained 
when (he original suit has been linally decided m favour of the pl.iiniiff, when 
the ariesi nas made wrhom reasonable or probable cause, and the injury he has 
suffered cannot be compensated by costs • 

31 (1) Where tho tlocrco IS for any specific moveable, 

Decree h>r rpccifio Of foT sUflre ill a Specific move- 

moveiUc prof^rty able, it iiiuy 1)0 cxccutfd by the seizure, 
jf pr.ieiifMhle, of t)ie tnoveablo or share, and tlie delivery 
thereof to tlio p.irty to wlitiin it ha*! been adjudged, or to 
such pcr-soii as ho appoints to receive delivery on his behalf, 
or by tlio (Ictontlon in the civil prison of the judgment- 
debtor, or by the attaclimoiit of his property, or by both. 

(•i) Where any attachment under sub-rule (1) has 
remained in force for six months, if the judgment-debtor 
has not obeyed tlio decree and the dcereo-holdor has applied 
to have the attaclied property sold, such property may be 
sold, and out of the procced.s tlie Court may award to the 
decree-holder, in cases where any amount has been fixed by 
tlie decree to be paid as an alternative to deliverj’^ of move- 
able property, bucli amount, and, in other case.s, such 
conipen<!ation as it thinks fit, and shall pay the balance (if 
any) to tlio judgment-debtor on liis application. 

(3) Wliere the judgment-debtor lias obeyed the decree 
.and paid all costs of executing the same whicli he is bound 
to pay, or where, at the end of six months from the date of 
the attachment, no application to have the property sold has 

' Maliadeo r. lilioli Nath, (I8S1J 3 All-, 86 j but Bee the case of Olplierts v. 
Mahabir Per/had, {I8’*2) L. R., 10 1 A., 25 p 29 ; and Slieodhyan v. bhola- 
Hath, (1899] 21 AU , 311. 

’ Dajachanil r, Hcincliaiiil, (1880)4 Bom.. 515. 

• Marlin v La« reiico. (1879) 4 05.5 ; U«»ionblioy u. Cowaaji, (1SS31 7 Bora., 

pp 1, 0 , B ii Anint, \n r*, (1 881) 8 Bom . 3S7 . Surendia Noth t% Chief Justice 
of Calcutta High Court, (I8S4) 10 Calc., 109 ; L. U„ 10 I. A., 171. 

* Tobee riibee t>. \Lilool Kban, (IS80) 5 Calc., 63C ; Samarapuri v. Parry, (1S90) 13 

Mad , 150. 

' Raj Chunder v. bbama Soondari, (1879) 4 Calo.. 693. 
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been made, or, if made, has been refused, the attachment 
shall cease. 

This rule applies to H. C, and with the exception of the words “or for 
the recovery of a \vife,” to Prov. S. C C. 

For terms of imprisonment, sees. 58 

The Specific Relief .^ct {I of 1877), s ir, states in what cases a decree may 
be passed for the delivery of a “specific moveable." 

A decree was given for certain immoveable and moveable properties specified 


" • , i 

furthei that he should inquire into the xi.atnre, amount, and value of such move- 
ables as he could not find In .appe.!! against this order the Calcutta High Court 
remarked that when the extent and value of moveable property are not precisely 
ascertained before decree, it is obviously necessaiy to ascertain what the value of 
.V- — .^«i. ..«»«.! irx plaintiff 15 m order that the Court may make, 

n excessive order byway of imprisonment of 
pioperty m case of non-delivery. The Couit 
adueu — ue iiiusi assume iiiai the order of the Court below was made for a 
lawful purpose, and that the Court, on being informed by its officer, will make 
such further order as to it may seem just”' 

eriy sought to be attached is 
A writ of attachment against 
about notice to the defendant * 

32. (1) Where the party against whom a decree for 

for tllo Specific performance of a contract or 

pcrforninnce, for lesti- for restitution of conjugal rights, or for 
ng^'iu. or^or °an injunction, has been passed, has had an 

iunction. opportunity of obeying the decree and 

lias wilfully failed to obey it, the decree may be enforced by 
his dctcation in the civil prison, or by tlie attachment of his 
property, or by both. 

( 2 ) Where the party against whom a decree for 
specific performance or for an injunction has been passed is 
a corporation, the decree may bo enforced by the attach- 
ment of the property of the corporation or, with the leave 
of the Court, b}' the detention in the civil prison of the 
directors or other principal officers thereof, or by both 
attacbinent and detention. 

(3) Where any attachment under sub-rule (1) or sub- 
rulo (2) has remained in force for one year, if the judgment- 
debtor has not obeyed the decree and the decree-holder has 
ap[)llcd to have the attaelied properly sold, such property 
nmy bo sold ; and out of the proceeds the Court may award 

• niio'il.'iii Holiiiipc r OuSIimI CUnuder. (IS73) 19 W. R , 82. 

• iVli.miumlSm;;!. V Cl.otiai Dat,(lS96) 1 C*lc. W. N., 170.' 

• lic.jloVhr) Nalli IUU« f. IU'nu»tail,(|893)3Cnc. W. N., jsxix. 



0 XXI. r. ,*32 ] H„)P2 Qp EXECDTIOX IX brEClHC CASES 


717 


to the ilccreo-hohler such conipen«;atio!) as it tliiiiks fit, and 
shall pxy the balance (If any) to tho jiul^'inent-dabtor on his 
application. 

(4) Where the jud*;incnt-debtor has obeyed the decree 
and paitl nil costs of e\oc«iing tlie same which ho is bound 
to pay, or where, at the end of one j*car fi'oin the date of 
the attaohineiit, no application to have the property sold has 
been made, or if made Im^ been refused, the attachment 
shall cea^c. 

(a) Where a decroo for the .specific performance of a 
contract or for an injunction has not been oboj'cd, the 
Court may, in lieu of or in addition to all or any of the 
proces'5(‘« aforesaid, direct that the act required to bo done 
may be done so fir as pmcticablo by the decree-holder or 
some other person appointed by the Court, at the cost of 
the judgment-debtor, and upon the act being done the 
expenses incurred may bo ascertained in such manner ns the 
Court may direct and may bo recovered ns if tlioy were 
included in the decree. 


Ulusimtion. 

A. a person of little substance, erects a building which rcndeis 
tmtnhabitablu a f.uiuly mansion belonging to L‘. A, in spite of his 
detention m pn«on and the attachment of Ins piopcity, declines to 
obey a dcctce obtained ag.\mst him by B and diiecting him to 
reniovj the building. The Court Is of opinion tliat no sum loulizable 
by the sale of A’s property would adequately compensate B for the 
depreciation in the bailie of liis mansion. B ni.ay .apply to the Court 
to remove the buililing and may rccovci the cost of such removal from 
A in the execution-proceeding'^. 

Act XIV of 1887, sec. 260, 

This rule applies to H. C. 

Declaratory decree.— A decree in which the judgment-debtor is ordered • 


Specific performance of a contract. — See the views expressed in 
Dhondiba v Ram Cliandr.a * A decree declaring a party entitled to a constantly 


Kidioro Cun v. Dw.-irha Nath Adlukari, (1891) ill Gale., 781 ; L. R., 2l I.A., 89. 
Dbonilibi t. Ram Ctiandm, (IS3l)fi Bom , Cot, and Deolonindan r. Sri Ram. 
(1890) 12 All., 211, p. 2S5, in regard to the effect of n decree for specific 
jM'rform.vncc of n coiitr.Kt of snlo anil {ujment of the purchase-inoncy. 
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recarring right to receive certain payments m kind, valued at a certain annual 
sum, cannot be e'ceculed under the Code ' 

—The Courts cannot compel a plaintiff to pact with his legal 
rights and accept compensation against his will.® 

Restitution of wife. — The present rule has no reference to a decree 
for the recovery of a nife as there ran be no such decree under Indian 
Law since a wife cannot be treated as a chattel to be delivered to her husband. 
In proper cases an injunction may issue against third parties to restrain her 
from interference * A woman, who had been directed by a decree to refrain 
from preventing her daughter returning to her husb-and, permuted the 
’ ■ ' ' ' ... such an inter- 

k's under this rule.* 
conjugal lights for 
ig to return to Jive 

with her husband.* 

Junsdiclion — For jurisdiction of Civil Courts to entert.ain a suit between 
Hindus fur restitution of conjugal rights, see Surjyamoni v Kali Kama.® 

Came cf action —A positive refusM on the part of the wife to return to her 
husband is not essenti.il to the husband’s r.ause of action.^ which consists in the 
wife’s abien'ing herself from her husband’s house without his consent, and must 
therefore bs deemed to arise at bis house.® 

Removal of obstructions —A decree was passed directing that ** the 
defendants do, within sit weeks after service on them of this decree, remove the 


erection of a door, if the defendant erects the door, a decree may be given for 
its remov.al. See also Shahhxram Chand GAth in which the 

application for execuiion not having *pecified the mode in which the 
assistance of the Court was sought, was rojected. And ihe cave of Sakny 
Lai v. Pat Parvati, in which .a decree was obt.ained restiaining the 


‘ Tai l Clmri.ir i'. Singara Cliariar, (I8S2) A Mad., 210. And as to Iho effect of 
the IftTiil being under the management of a Collector, see, Seth Jaidajal v. 
Ram Sahae, (ISOO) 17 Calc., 432. 

• Govind V’enkaji p. Sadaskiv Rhsrme Shot, (ISOS) 17 Bom , 771. 

» Sco r. 33, po’l. 

• Ajnvii Kuar t'. Suraj Erased, (1876) ) All , 501. 

• I’lirshotoin I)vs r. Mani, fl897) 21 Horn.. 610. An to restitution of conjugal 

tights in the rave of Vatsis, wo Act XV of 18G5. a. &r> ; Ardesiir »•. AvaV>ai, 
(1871) 9 Rnm 11. C., 2nn ; in the case of Muhamnndimv, AUliil Kadir e. 
Sahma, (185f>)8 All . 149 ; Kmihi r Moidin, (18SS) ll Jlail , 327 5 Ilami- 
duiinesvk r. Eohirudilin, (1890) 17 Calc., 670. 

• Sarj) anionl r Kali Knots, (1901) 23 Calc., 37, pp. 41 to 44. 

’ Faklrgvnda r. Osngi, (1893) 23 Bom , 307 ; «ce also Binds r. Kaunsllia, (1891) 13 
All, 120. 

• l.vlitsgnr r. Bvisurnj, (1894) 18 Bom., 316 

• Bhoolmn llohvin i- NoWo Chundcr, (1872) 18 tV. U . 282 

>" I’f'itap Clinndcr « I’csry Chondhrain, (iSSI) 0 C. h, R., 453 ; 8 Calc., 174. 

•• Ma^anLatr. Chhota UM1902)26 Bom., 136. 

• • ‘‘•Hskaram Chand e. Chela Bhni, (1893) 19 Bom , 31. 

“ ^aVarI.ftlr Hal Tnrv all. <(902) 26 Bom., 283. 
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<5ef«nihni fmm ftlntrucinc; llie across of light and air to the window of the 
plamtilT In pxeruiion phmlilt ora\fi! 'hat the window should be ptdled down. 
\V.ule tills applKaiion was pennm,;, defend mt died .tnd Ins represen tame was 
broiyhton the record. The lower Courts duerted that the decree should be 
ciexei.uied as pr.ayed for field, ih.it the urder was wrong and it should have been 
nade under this proxision 

sub Order to manage — Ily decree it was directed that the phintifT and de- 
ter, d int should manage (.eri.iin properly jointly, and th.it ilic names of both sliould 
apaear in all papers connected with such property : that the Court had, 

un Irr this rule, pir sdiction to order ntl.irhment of the defendant’s property 
for diso')*\ing the decree* A decree, passed in a suit under s 92 , settling a 
scheme of m.anagement of a temple, m ly be enforred, in « a-e of infiingement, by 
the iiuprisomnent ol the dcfend.anl', or b> the attachment of their property or by 
both • 

Limitation — Sec Itwd v KaumtlUt * 

33 (1) Notwitlistandinj; anything in rule 32, the 

Di.crct.onol Courf, either at the time of passing a 

cxifuiing dcciees for decree f<»r tlic rc-stitution of cunjugal 

njiiu?*”” rights or at any time afterwards, may 

order tliat tho decree shall not be executed 
by detention in prison. 

(2) Where tho Court Ins made an order under sub-rule 
(/\, and tho d»-crce*holdcr is the wife, it may order that, in 
the event of the decree not being obeyed within such period 
ns may bo fixed in tins behalf, tho juilgmeiit-debtor shall 
make to the decree-holder such periodical [layments ns may 
be just, and, if it thinks fit require that tho judgment debtor 
shall, to its satisfaction, secure to the decree-holder such 
periodical payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (3) for the periodical pay- 
ment of money, cither altering tlie times of payment or 
by increasing or diminishing tho amount, or may temporarily 
suspend the same as to the whole or any part of the money 
so ordered to be paid, and again revive the same, either 
wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may 
be recovered as though it were pay.vble under a decree for 
the payment of money. 


* Gouri Prasad i'. Uholinatb, (I881J 8 C. L. R, 457. 

* Damodarbliat v. Phojilal, (1900> 24 Bom , 45. 

* Bincla t'. ICauQasiUa, (I89l) 13 AH., l26, and Fakirgauda p, Gangi, (1901) 

9.'5 Rom . .507. ' 
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its officers, may, after giving reisonable warning and facility 
to any \v>>m<in not appearing in public according to the 
customs of the country to withdraw, remove or open any 
lock or bolt or break open any door or do any other act 
necessary for putting the decree-holder in possession. 

Act XIV of 1S82, s 263 

This rule applies to H C 

This rule, it should be observed, relates to the delivery of what is known 
ns khas (immediate or direct) pos>ession of immaveable property under a decree 
of Court Where such an immoveable property is in the occupancy of a tenant 
or of some other person entitled to occupy the same, delivery of possession 
should he given, as provided by the next lule rr 97—99 provide for any 
resistance or ohjtuicuou to the delivery of pos>ession complnned of by the 
decree-holder , and r joo relates to any complaint on the part of a third party as 
to his being dispossessed m execution of the decree As to what is l/nts possess- 
ion as co'Uradistmguishcd from formal possession, see ..S'/At \ Ram Lai 
When the Court g ive the pi untilT i decree to recover the vhates held tn certain 
immoveable property by some of the defendants without determining or specify- 
ing the extent of those shares, it was held that no inquiry in execution of that 
decree could be made as to the extent or amount ot the shares, bvit that the 
plaintiff should be left to seek, as against the other co-sharers, whatever remedy 
lie might be entitled to ^ 

The delivery of possession under this rule contemplates the decree-holder 


A held a decree of a compeieni Court of Revenue for possession of certain land 
as against 13 , and obtained formal possession of the land H was, however, 
allowed to remain in such necessary possession of the land as was requisite to en- 
able him 10 remove a crop which was on the land B removed his crop, and 
thereafter sued in a Civil Court for a declaration ih.at he was A’s tenant of the 


ihclt lights from the judgment-debtor as agaiwsi the judgment debtor himself,* 
but not against third persons who are not parties to the suit « 

Khas possossioa ngainst co-sharer — Much difficulty has been felt in 
this country in executing a decree obtained by the proprietor of an undivided 
share in immoveable property for possession as against his co-sharers and 
their lessee, he being no piriy to such a lease. It has nlwajs been held that 
such pojscsvion should be Riven, or as stated by the Calcutta High Court in the 
case of Htchmo Mo}<e Dchta \ Jtaj Chunder^ “until a partition takes place, 


* Situ Ramr. Rsm Lai, (ISOG) 19 All , ^lOfpp. 449 and 450). 

• Arnoilv Persliad r. Trojiucklionsth, (IS70) 13 W U , lv’3. 


' Uam Cljandro finbrao r. Rarji, (IS9G) 2<l Ilont., 351 

• Uiht Xsrnm r. Slid. Hal (1S93) 2ft All., m 

• rsniUmnnath e. Malitlrtib Khan, (IR97)2I Roni., f)S. 

• Uunjit hingli r. Ilunnari Lall. {IW) |ft Calc . 091. 

’ Ilrt.mj, M.,,,. IM.Ia , Hlj a.an.W, (|SM) S IV II . M,. . 1,5 ,h,. ,„lo 

in the casnof ShamaSoondorec r Janhno Skinner &Co.,(lSG7) 
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she IS enmled. mtidentsllv to the cnjo)mtnl of her rights as co proprietor in the 
talook, to partake in ilie joint p)»se!>sion of all the l.inci »hich uas held i/uts by 
the co-sharers or uo ild be now so held hy them, if ihej had not made tlic 
lease ” \ ' nilar difTiculiv has been fell where a decree is guen to a stranger for 

po>ses>inn of a share in a f.atni 1 > dwelling-house, but as pointed out m the judg- 
ment of the Full Ilench uf the Calcutta High Court, i — " if the petitioner (that 
IS the opposing member of the family) is subjected to any inconvenience, she has 
only herself to blame She mi.ht hate purchase. 1 the share of the execution 
drbtors at the sale or sued for par.ition, instead of resisting to the uttermost the 
claim of the purchf.er, and setting at deft ince the decrees of the Court ” The 
Court, in that case, directed the Aineen who hid been appointed to execute the 
decree, to dmJe the p-op:rly so as to give each of the parties a specific share ® 
Joint poaaession —The second cl.ause of this rule is new. A coparcener 
in a joint flmdu family is entitled -to claim joint possession of .a portion 
and need not sue for possession ^ A pUintifT who h.as purchased rights of 
a co-sharer and has sued for possession, is entitled to be put in joint possession 
of the land with the other co-sharers, though the suit against them may be barred 
b) limit.'inon I When persons are joint owners in joint possession of 1 ind, the 
remedy in case of unequal possession or hiking of produce is a suit for an account 
or fer pariiiion.® 

Breaking open —The third clause of this rule is new, and confirms the 
decisions under the former Code winch need no longer be cited as authorities 
IdentvQcatVon of laud — U not uftfrequently happens that through care- 
lessness, decrees fur possession of land fill to describe the land accur.itely, and 
therefore objections arc rttsed in execution, regarding the land which is covered 
bv the decree. Where (he pUainiitT in his plami describes the land that he 
claims as , amounting to a cert.ain area, lyng within specified boundaries, and 
obtains a decree for the same avithm those boundaries, he is entitled to be put 
into possession, although the area of such lands may exceed the area stated by 
him * 

Where earthworks, described in the plaint as the bound.arie$ of the lands 
for possession o> which a decree was obtained, have ceased to exist, the Court 
executing the decree may lake evidence to ascertain their former position.^ 

Lis pendene —See “Rights ahi> Liadili ties,” s. 65. 

Neither party to tlie litigation c.an alienate ihe property in dispute so as to 
affect his opponent after he has notice of the filing of the pkalntj* forothei- 
wise It would be impossible that an .action could be brought to a successful 
issue ^ In Engl.and, this doctrine has a nanow operation, for there unless a 
IS duly registered. It will not bind a piir..haser or inortg.agce without 
express nonce There is nothing anilogius to this m India, where, the doctrine 
applies generally in the form in which it existed before the English Statute, 2 


* Bijoy Ke*hub v, Sbama Soondurec, (1805) 2 W, K., Mia., 31 ; B L R , Sup. 
Vol , 172, 


I9 Calc , 253. 

' Rani Chandra v. Damodhar, (1B9G) 20 Bom., 467, 

* Knshnsji v. Vitbu, (1801) 18 Dom., 60j. 

* Dhau r Krishnaji, (1897)21 Bom , 777, 

* Zeenut AIi v. Ram Doyal, (1872) 18 W. R , 25. 

Kalco Debeo v, Modboosoodun, (1871) 16 W. R , 171. 

' Abboy V. Annamalai, (1SS9) 12 Mod., 180 ; Jharoo r. Rai Chunder Dass. (1836) 
12 Calc , 299 ^ \ 1 

* Lakshraandas v. Dasrat, (1832) G Bom., ICS j Bazayet Hossein e Doolichund, 

^ 4 ^’ ^ ^ P* • ®*“)'**’ Rossein »'• Mahomed, (|879) 
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Vic, Cap 2^ A grantee or vendee fiendente bte cannot question the 
or any proceeding in the cause which, from the nature of the suit and the 
relief prayed for, he might expect would take place ® A creditor of a deceased 
Mahomedan cannot follow his estate into the hands of a P^^'chaser 

for value, to whom it has been alienated by the heir-at-law; but wheie the 

alienation is made during the pendency of a suit, in which the creditor obtains 

a decree' for payment of his debts out of the assets, the property may be follows, 
if the alienee took with notice or under such circumstances as to affect him by 
the doctrine of In fendens^ A sale to thud persons pending execution pro- 
ceedings IS a sale pendente hie and void against the decree-holder.* So, too, 
in the case of a le?se.* Plaintiff purchased a one third share m an undivided 
estate and sued for partition Pending the partition suit, the defendants, the two 
remaining co-sharers, leased a plot of land included in the undivided estate to 
the defendant In the decree for partition, the plot of land was allotted to the 
plaintiff, who then sued for possession. that the tenant, not having 

been a party to the partition suit, was not bound by the deci ee, and plaintiff was 
entitled only to khtis possession of one third of the plot of land * When a 
member of a Hindu family during the pendency of a suit for maintenance which 
resulted in a decree charging the plaint house together with other property with 
the maintenance claimed, mortgaged ihe pUainl house to the plaintiff . field, xhzi 
he was entitled so to do, and that the validity of the mortgage was not affected 
by the doctrine of hs pendens,^ Where the defendant in an ejectment suit 
had bought the village in question at a s.ale m execution of a decree obtained 
by the mortgagee against the mortgagors thereof, and it appeared that prior to 
his purchase the plaintiff vendor h.id sued to establish against the parlies to 
that decree his tide to the vilhge and hid subsequently obtained a decree in 
his favour :/««/</, that the defendant h.al bought ///c and was bound by 
the decree so obtained That result could not be avoided by shnwmg that the 
martgagee decree-holder had aiuched the village prior to the suit by the plaintiff 
vendor.* When suits were brought for the purpose of recovering moneys due 
upon mortgage bonds by sate of the mortgaged properties, no question as to 
the right to their properties h-tving been involved, and the defendants not 
appearing, e.v parte decrees were passed against them, held, that ihe suits were 
not contentious under s $2, Act. IV of 1882, and the doctrine of 
' did not apply.^ 

Purehaser under decree . — The docinne does not apply to a purchaser at a 
Sheriffs sale 


‘ BiUji Oanecli v. Khushatji, (1874) II Com. H. C , 20 J Gulnb Chsiid v Dhondi, 
(1S74) 11 Cora. lI.C.,b7. 

* Kasiimuiiniasv't. Nilrataii Boie, (I8S2) 8 Cnlc , 79 i 9 C. I«. R., 173 ; 10 C. L. 
U , 11.1 ; Kishorj Mohan r. Mihomed. (1891) 18 C.ilc , 188. 


• Cl 


I'l where of 
it a right of 
niortg.igcd 


* Shnjiram r. Wanian, (ISO-I) 22 Com ,039 ; Ssmnl r. Babaji, (1901)28 Bom , 3GI. 

* Thakur rfiis.i J t. Oiya Salin, (1893) 20 .Kll , 319. 

* Khan .\li r. I'cstonji IMuliee Onyd.ir, (IS9C) I U«le W. K , C2. Cut sec, Joy 

^unkari r Ctisrat Cliarxirs, (1898) 3 Csic. \V. N., 2<'>9. 


» Mnmkivr. KUipjia, (IhOG) JO 5Ud., 271. 

• Moll Livl r. Kfirralmlilin, (IS9C) Ij. U., 24 I. A , ITO ; 2.7 Culc , 179. See also 

Har hhaiikar r. bliiw iSu1>iiu1, (1890) 2<i Culc., 9CG. 

• Upen.lroChH.dra Singh r. Jloliri Ul JUrw an, (19041 31 Cnlc., 743 


r Money DiUu r Heiil. 2Tiiy, aiwl Bell., 81, p 121; Anund Moyeo 1 
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Prc't.lurt — rrnrlicallv (here «« no differenre heiwcen //f fen fent nnd havinfr 
notice of n sun but the dortnne does not <5cpeod on notice :* and the 
alienee need not be mide a mriv to ilie sint. and it is a matter of indifference 
whether nr not at the lime of his becomm;' gnntee or lendee he had «'•/'«<»/ 
nefjte of the e\istenre of the suit * 

— Rut the partv seeking relief asamst a purchaser without notice 
must come within reasonable time lie must prosecute the case closely and con- 
tinuoush * 

Pej^sfr,t/ien —When the owner ofa house, ditring the pendency ofa suit by 
an unregistered niorigagce for fiireclosiire and sale mortgaged the liou«e by a 
registered mortgage to another person, It was held that the second mortgagee 
had no title agiinsi a ptir'lnser under a decree for sale in the suit, although 
such purt baser was plaintiff in the «tm * 

Pen/i/n^ nffie.if -In thf of C/ji/"t/er A'eflwnrv Gofee Knslo Costnmccf 
nto'cr, J . held, that the ahenaiion of pronerts*. the siihiect ofa suit, after that 
sun had b»en dismis'ed, hut before an appeal was preferred, was not opposed 
to the dnrirme of ht fendens. as (here was then no suit before the Court ; but 
Dwarkanath Muter, j held row/r.r, that the purchaser was bound to w.ait until 
the term of .appc.al had expired A pitfchascr at a lime when an appeal in a 
suit rekaiing to the title to properly is pending taTvCS the property subject to 
the result of the appe.il ^ 

Form — For form of warrant to pne possession, see App E, No. li 
Litis eontsstntio —As to when it ceases, see Venlntes^ v Mitrttlifi 
Separate suit —See Shmna Chnran Chfivdia ® 

Possession without the intervention of Court— Possession actually 
taken by a person h.aving a right to it is not the less effective, as perfecting his 



' KasumunnM<.a r Nilratan, fl8S2i 8 C.ilc , 79 
• Likslimmdii V. Dasrat. ( 1882) (5 Bom . H58 

» GuUhchand v IJliondi. 0874)11 Bom II. C., fill Umamoyi Biirnioneca f 
Tarww Psaavl, (UWTV 1 VV. U. 22 » . Mwial Fnival v RanagapaUu (J87U 
7 Mad. TI C.. 10>. Moll Lat t Karrahuldm, (tSOSl 2>C.lo , 179 ; L. R.. 24 
I A., 170 Ai to the distinction lietwccn the procedures to bo followed 
when an equitable lira IS crealPil pen'/en'e hre and when there is an absolute 
’ • ... r •• - O' -- Unnodsper- 

. ' oney Dabee r. 


• ■ . ; Vartleti Seth 

. ' jee «•. Reed, 2 

‘ OuUha'iand V. Dlionh, (1874) U Bo-n II.C.Cl. S'S also Lnchrain Narain f. 
Kotoilisr, (1870) 2 All.. 821; and IVanjivan r Bijii, (1880) 4 Bam , 34 ; 
Kiilash Chandra flhasn » Fulchaad .Taliacri. (187l) 8 C. L. R , 474 j and 
Ram Locliun v Bam Nsr.ain, (1878) I C L B., 29C 

• Chin Ir.i Kojmar v. Oopco Kristo Oossimec, (1873)20 B ,201; but see Kishory 

Molmn V Jlahammsd. (1891) 18 C»le , l88 See also Radhika v. Radhamani, 
(1884) 7 Mad . OG 

r Sukhdeo Prasad v. Jamn.i, (lOOl) 28 All., Cfk 

• Venkatesh v. ifaniti, (1888) 12 Bom., 217. 

• Rh.ama Charan v..Mndhal> Cbamlm, (188.3) II Calc., 91. 
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I 

■ .... d 

count .1 fresh pcno I of limit ilun hom the date of the possession, as .against third 
parlies ^ A suit for possession if brought b> a pl-imiilT. \sho has obtained 
s>nibulicat possession, is hartcd, if the ••••••. ' 

for more ih.in la \eirs * Where a 
possession of land on a being 

ii s n,ht to be barred b\ lapse of tim< 

obtained m*ifl\ formal poss'ssion /Mil, that <ucb possession ga\c him no fresh 
cause of action ’ hvmhohcal possession does rot break up the coniinuily of the 
ad\ersc possess on of a defendint* A platniitT who has obtained only 
svinbolic.il pjs c.ai'in in < vc.uiion of a firmer decree, is entitled to maintain a 
tesh suit .ag.a nsi tbe sime defend mt to obtain rc.al possession;’’ but if he 
allows 12 sears to t lapse from the date of his t.aLing formal possession, h® loses 
the title conferred b> the decree * 

lie/- — riie same principle applies wnen an auction-purchaser is put m 
possession “ 

Ualtr this rule anl % 47. th» Court lo svhich a decree has been trans- 
ferre 1 for e<?'U'ioi has jurisJictioa to determine whether or not such decree is 
birred by limitation.*" 

The order of Court under r. to is conclusive evidence that the application is 
not barred ’ * 

ievtr.il tUi-rets in ont -Limiia'ioa m a decree which is against several 
debt j b r n iksi ca-h s*pa*ate!y haMe fo specific sums, a« mesne profits must 
be »ep irat ly ca’cul lie 1 a^.ain** each of the debto-s, since e'c*cution for realisa- 
tion of tite am lunt due from one debtor is no part of proceedings against nnolher. 
but IS . I separate de .rce, and mti.c be separately considered in determining the 
puini of hmitjtiun ’* 

/(» nt (i.'cree — Mut where a decree has been passed ag.ainst .a number of 
person^ joiiitiv, the Court ts not competent to treat it in any other w ly than as a 
joint deLiee, ur to attempt (m executing ii) to adjust the respective liability of 
each ijf the deb'or*, and so restrict what are the decree-holder’s rights under the 
terms of the decree.* * 

Execution - Execution should be in .accordance with law, and not 
by consent of the p iriiei Thus, whcic the judgmeiil-debtor, a railway employee, 
with the consjiit of the decree-h ildcr, gave orders on the paymaster of the 

• Mahadeov I’arasliram, (I9l)l) *2.> Boni , SoS 

• Dalmar I’uri m. Bepm Behary, (|S!)t) Ig Cilc , fi2i). 

» Doyanidln r Kelai I'andj, (IBS2) II a L. U., 39J 

• LalcRliinin v. lloru, (|S92) IG Uoin., 72i 

‘ Kialiora biiigli ti Ggbmd, (I87 j) 21 W. R , 33. 

■ Harjivan r Sliivram, (1S9>) 19 Bom., 020, 

’ Sjnkar v. Nnrsingrav, (189S) 22 Bom , 667, 

• Pciree iloliun v. Jiigobundlioo, (1S7S)24 W. R., 418 

• Joggobundliu Mitter v. Puniannnd, (1889) 16 Gale., 530. 

Xursingli Dujal t. Ilurryliur Bxhii, (ISSO) 0 C L R., 499 ; 5 Calc., 897. 

'* Mungul Pcrsliad Dicliit r. OnjA Kant Lahiri, (1682) 8 Cnlc , 51 ; L. R., 8 
I A 123 j Annoda Pro'Iiwl r Rurpan All , (1877) 1 C. L. R , 403 

'• Ilureeliup Singh v llruloy Narain, (1876) 23 W. R., 310, followiag the 
judgmi-tit of the Full Bench in the case of Wiser. Itajnarain Cliuckerbutty, 
(1873) 19 W. R , 30 ; 10 0 L. R., 258, in winch it waa held that a decree 
against A for the rent of one jMriod, and against B for another, is in fact two 
decrees, and must bo separately enforced to avoid limitation, 

'* Rally Moliun V Dinonath, (1881) S C. L R„ 31. 
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railway company to pay into Coart certain sums out of h'S p 
sucli an arrangement should not have been accepted by trie v 
the paymaster lefused to recogniic it, it could not be ;,,dgtnent* 

does not contemplate any inquiry whether the property to tn J R 

debtor or not * The procedure laid down applies to all rtPP*'^'’ 
execution of decrees whether made to the Court which passed the oc 
the Court to which It has been sent by that Court for execution. ,f,^idbe 
modes of executing decrees are set foith in the following rules, but its , 
noted that u is discretionary with the Court to “refuse execution at the same 
against the person and property of the judgment-debtor” (r. 2i)- 

Liability of Nnsir . — As to the liability of a Nazir for noii-cxecutiono ^ 
warrant of arrest, see.s 

iMo>f};n(^ed ft ofiei/y —L. mortgagee who attaches the mortgaged property 
cannot seU it for any claim save by a suit under s 67 of the Transfer of Property 
Act * 


Joint-debtors — The holder ofa decree under which several persons are 

jointly liable can proceed against any one of the debtors ® The fact that he 
may have given a iclease to some of the joint -debtors does not prevent him from 
executing It against the others, «ho can sue their co debtors for contributiofii 
whether a release has been granted or rtot • On the other hand, the person 
asked to contribute i? not estopped by the joint decree from raising any equitable 
defence he may have against the person suing him ^ Rut as between the 
debtors jointly liable on a monej-deerce ifoneof them purchase the decree, it 
Operates as a satisfaction of the enure decree, .and execution can no longer be 
taken out * It may also be objected in the course of proceedings taken in 
execution that the decree-holder IS only the benamidar o{ one o( the co-debtors, 
or that one of the co debtors is to some extent interested from having purchased 
a portion of the decree, and such objections may be taken at any time, and even 
if they were not taken in the course of previous proceedings * 


Arrest and detention in the cii il prison 
37- (1) NotwithstamUitg unyUiiug jji these vulc*!, 

l>i.er.ii,„nry r«»«t "PpHcntion is for the oxcoiition 

to piTinit ittdjnwiit- of }\ decree for the payment of money by 
•s'ifn'i ““ n U>e nrrest and detention in tlic civil prison 

prison. of a judgment-debtor who is liabje to by 

arrested in pursuance of the application, the Court nm}’, 
instead of issuing a warrant for his arrest, issue a notice call- 
ing upon him to appear before the Court on a day to be 

• MxefufUne, in r<, (IS69) 11 tV. R., 69 ; but nee the cases of PilUi u. PiIIai, 
(J!I71) L. U , 21. A., 2tP, and Tliskoor DjalSmgb v. Sariu Pcrshail, (iS93) 
20 Calc , 22, 


* Suhjsne. SarMtiilU, (1869) 3 B. L. B.. -113 

* Kasturch.md f Raiji. (iSSO) 4 ]>om., C5. 


* Kaveri r. Aiianthayya, (ISS7) |0M«'1.>I29; Jadul, Lall v Madhub, (1894)21 

Cite , 31 ; AzimDllah r. Najmiinnwi, (lR94) 16 All, 413. 

* Srcenith Oboe r. Salieb Tlam, (I8C9J 12 W. R.. 3A>. 

* Pliro CJiurn r. Psuni Suron. (1871) 161V. U., 49: Nunkoo LiU c. Dhunesh 

Koftcr, (1872) 17 IV. R,, 490. 


' Amin .Singh »■ .Vjoai Kwr, (1877) 2 C. L. Ik, 4riC. 

• Uijraml-urec Jkbia r. E«han Chnmler, (18711 13 U’, B , 372. See also Full 

Bench ii(x:i!i.)n m tbe raw l>et««ea the sxme pieties aud that of Soroop 
thunOerUsrrahr. TrojloUwrtwstli Roi, (tSCS) 0 W, P... 230 ; r, jfl, impm. 

* Obboy Chum P.oy r. Nab.ii Chunder, (1875) 23 \V. U . 93, 
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spscified in the notice and show cause wlu’ he should not be 
committed to the civil prison. 

(2) Where appcaianee is not nude in obedience to the 
notice, the Court shall, if tho decrec-holjci* so requires, issue 
a warrant for the arrest of tho judgment-debtor. 

Act XIV of tSSr, s 245 R. 

This rule .npplies to 11 C And I'ros S C C 

Application —The law does no* require .1 cjpj* of the decree to be* filed 
with ihe application for execution ,* it only requires an applic.ition in the form 
prescribed in r M, and on it the cm pass ordcs for execution.® If it 

corresponds with the terms of the decree, it should hs admitted’, and if it is irregular 
in form it is still an applictnon within the rule ;* .and should not be reiected, but 
amended or rciumed for correction* \Vh*re a decree declares that if the 
amount due is not pud wnhin two months, certain property shall be sold : hcH, 
no application should be allowed before the expiration of that period ® • 

Oral aj'jilication — See r it (l) iufir.t 

Stvnf- — \n application should bear a stimn such as is required by the 
Court-Fees .\cl (Vll of 1870, Scbedll, art 1) 

If application be not ao amended, it shall be rejected —When an 
order to amend within seien days was not earned out, but no order rejecting the 
application was passed heU, the Court could allow .in amendment subse- 
quently ’ So where an order to amend within four days \v.as not carried out 
.and the petition remained on the rccor.l, a subsequent amendment was allowed *, 

Anttndmtnt — Amendment of an informal application may be .allowed even 
after the period prescribed by the law of limitation lias elapsed and whereas 
decree-holder applied, in time for execution aif.ainst the psr«on and propsrty 
of his debtor generall), he was .allowed on speci.al appt.il to file a list of the 
immoieable properly lie sought to sell after the psflod of limitation had 
expired, »<» but where the decree holdtr spscifieil certain property In his .application 
and sub>equently, after the period of liinit.ition had expired, filii .mother list of 
property to be sold, and prayed tl».at the properly first mentioned should be 


» Mo}h»o Doisw V. Nobin ChuH'ler, (1S71) 1C W. II., 3a. 

* Hiifur Ah V. Uohedi CIiurKler, (I8C5) 4 W. R., CIh , IC 

* Bishesliur Boy r Ridiesbur Bose, (I8C7) 8 W, K., 277' 

‘ Aigar Ah f. TroiloVyn, (1891) 17 Calc., Oil ; Tluri i>, Nor.iy.io, {(883) l2 Rom., 
427. 

* Purlsilli Mohspattiir v. Junaixlnn, (I86C) C \V. B , Mi*., l.~. 

• IlirJayal v. Chsitmi, (188.>) 7 All , 191 

» Kaminy Moliun v. Oopal, (1882) 8 Calc., 479. 

• Fuzloor Rilinnn v. Altaf, (I8SI) 10 C.a1e , r>4). {tee, howeaer, Aigar Ah r. 

TroiloVj 8. (1800) 17 Calc , 011 } Weltlon v X'eal, 10 Q B. D., .191 

• Uaezregor p. Keshub Boy, (1837) 14 Calc , 121 • Maliomeil t' Abcdoollali, (18S2) 

12 C. L. B.. 279 

llaegregor v. Krsliub Boy, (1837) 14 Uulc., i24 j overniled— Aigar Ah tv 
Troilokya, (I 8 OC 1 17 Calc., 611. 

• ' Sreenath Goohoo v. Yiisoof Khan, (1831) 7 Calc , .’>50. 

>* Flurry CImrao Boso fi .SubayJar, (1386) 12 Calc., ICl. See al*) A«gar Ah r 
Troilokya. (189.1) 17 Calc., 611; Weldon w Neal, 19 Q R. D.,.19l. 
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Limitation —Before admtumv an application, it 'vill be necessary to see 
whether prints facie it In* beei> m ide*wiih'i> the prop.r time, and is not barred 
bi limitit'O! hcc Act XV. 1S77, S hd If. art 179 and notes under r. 10 supra. 
The period of limitation of a decree expired when the Court was closed. The 
decree-holder presented a petition for execution on the day on which the Court 
re-opened, but it was found to be defective The Court returned it, so that it 
mi^ht be amended It was then presented after amendment afier the period 
of limitation had chlp'cd. Uehi, that no valid apolicatinn for execution had 
been made before the expiraiion of the period of limitation, and that the 
application was barred ' 


38 Every wfirrant for the arrest of a judgment-debtor 
W»rr.ntt»r„r=.ttn •‘■tuiH Jirect the officer Biiti listeil with its 
direct judj-nieiii titUor cxecutioii to hriiig him before the Court 
to be innii^dit up witli all couvcnient speed, unless the 

amount which he has been oiderecl to pay, together with the 
interest thereon and the cost=t {if any) to which he is liable, 
bo sooner paid 


Act XIV of 1882, s 337. 

This rule applies to H. C. and Prov. S C C 

Tor form of warrant see App E, No 13 

The execiuing officer 1$ only cmp iwered to arrest (he defendant and detain ' 
him for such a reasonable time .is is sufRcient to allowofhis being brought 
btfiire the Court, and having an opponunity of applying for his Jdischarxe 5 
ihe detentinn of \ defendant after such re.nsonabte iime and without further 
authority of law 13 illegal* So, where a SherifTs ufllcer took a prisoner, m 
custody under .1 wanant directed to (lie Superintendent of the Presidency Jail, 
to the Alipnre Jad, and delivered her there, it was held that she was entitled 
to her dihcliarge “ 


39 {0 No judjjment-debtor slmll be arrested in 0 x 0 - 

. , „ cution of a decree unless and until the 

decree-holder pays into Court such sum 
ns file Judge thinks .sufficient for the subsistence of the 
judgment-debtor froni the time of his arrest until he can be 
brought before the Court. 

(21 Whore a judgment-debtor is committed to the civil 
prison in execution of a decree tho Court shall fix for his 
Rubsi'.tciico such monthly nllowuncc as he may be entitled to 
according to the scales fixed under section 5i or, where no 
such scales have been fixed, as it -considers .sufficient with 
lefcrence to the class to which he belongs 

fB) The monthly allowance fixed by tlio Court .shall bo 
sumiliod hy tlio party on whose application the judgment- 
di'btiir has hecn arrested by monthly payments in advance 
hr fi.rr the fust day of each month. 

iu,:i„,r«thr Voi,k»tcM (nma) 2fi Mx<L, 101. 

n„,n.Ur lIcMir, .« r». II.«rkc. 59. 

• Anf.»I.o»e, (1SS'>) 11 Cala.,527. 
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(4) Tl)o ilr'it p.'»yniont ^hall bo made to tlio proper 
officer of the (\mrt for portion of the ciiricnt inontii ns 
remains unexpircd before the jiuloinent-debtor is committed 
to the civil pti^oll, niul tlie Mih‘'equcnt payments (if nny) 
shall be made to the oftieer in cluiroc of tl>c civil prison. 

(5) Sums ili-'burscd by the dccrco-holdor for the sub- 
sistence of the iuilomontMlebtor in tlic civil prison shall bo 
deemc<l to be oo^i-. m the suit : 

I’rovhlod lint the .imlomcnt-tleblor shall not be detain- 
ed in lilt* eiv il pri''on or arrested on account of any sum so 
disbur-cd. 

Alt XIV of i£ 52 , 5 339 

The pa>meni of subsisttncc-monc)’ roust be in atliance’ otherwise the arresrt 
or comrn.imcnt is illegal, and it is for the olTicer of the Court and not the 
prisoner to see that the money u paid * 

On the 3oih of September, the creditor paid subsistence-money for 30 days 
anit ihr t iilor had then .a li il-ance of fci'ir .annas o\er from the siibsistence-moDcy 
(or 'icpiembtr he'd, a sufTicient compliance with the terms of this rule, as 
the amount paid was sufTiciem for the whole of October but where a prisoner 
wis a^re^ted on ilie 4th of Aupusi. and committed lo prison on the evening of 
the «ame da^, and nnl) 37 da)s’ sub>i$tencc-nioney was paid tn, it was held that 
liie provisions of this rule had not been complied with, .although a sum 
malving the .amount sutTicient for sS days was deposited next day.* 

Every judicial ofilcer urtder whose orders any civil prisoner is detained m 
jail fthall, if the prescribed instalment of monthly allowance has not been de- 
posited on (he last day of the month, foriliwith tr.msinit an order to the oIRcer 
in charge of the jail for such prisoner’# release.® 

40. (l) Where a judgment-debtor appears before the 
Proceedings on ap- Court ill obedieiice to ti notice issued 
S'"."" ob,j,'Jre'"‘o '■"‘le'' riilo 37, or is broiiglit before the 
notice or nftiTorri-8t, Court after being arrested in execution of 
a decree for the p.ayment of money and it appears to the 
Court that the judgment-debtor is unable from poverty or 
oilier sufficient cause to p.ay the amount of the decree or, if 
that amount is payable by instidmonts, the amount of any 
instalment thereof, the Court may, upon such terms (if any) 
a.s it thinks fit, make an order disallowing the application 
for his arrest and detention, or directing his release, as the 
case may be. 


■ Kfliioy Loll Do*!*, I'n rt, Boiitke, S|. 

♦ Tliomwn, in the mailer o/, Oourke, 421. 

I Ilaladliar Dey v, Amliika Charon, (IS70)S B. L. H., App 60. 

* Dutt V. Cornelius, (I87O) 5 B. L R., App., 79. 

' Calc. Civ. Cir , No 2, 1878. 
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(2) Before making an order under sub-rule (1), the 
Court may take into consideration any allegation of the 
decree-holder touching any of the following matters name* 

ly 

(n) the decree being for a sum for which the judg- 
ment-debtor was bound in any fiduciary capacity 
to account ; 

(&) the transfer, concealment or removal by the judg* 
ment-debtor of any part of his property after the 
date of the institution of the suit in which the 
decree was passed, or the commission by him 
after that date of any other act of bad faith in 
relation to his property, with the object or effect 
of obstructing or delaying the decree-holder in 
the execution of the decree ; 

(c) any undue preference given by the judgment- 
debtor to any of his other creditors ; 

{d) refusal or neglect on the part of the judgment- 
debtor to pay the amount of the decree or some 
part thereof when he has, or since the date of 
the decree has had, the means of paying it ; 

(fl) the likelihood of the Judgment-debtor absconding 
or leaving the jurisdiction of the Court with the 
object or effect of obstructing or delaying the 
decree-holder in the execution of the decree. 

(3) While any of the matters mentioned in sub-rule f2) 
are being considered, the Court may, in its discretion, order 
the judgment-debtor to be detained in the civil prison, or 
leave \\\m la the custody of au officer of the Court, or 
release him on his furnishing security, to the satisfaction of 
the Court, for liis appearance when required bj* the Court. 

(-1) A judginont-deblor released under this rule may bo 
rc-arrcsted. 

(5) Where the Court does not make an order under 
sub-rule (1), it shall cause llio judgment-debtor to bo arrest- 
ed if ho has not alrcatU’ been arrested and, subject to the 
other provisions of this Code, commit him to the civil 
prison. 

Act \ 1 V of lESi, s. 337 a. 

Till* to n C. and Prov. S. C. C. 
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L'niJcr thi» mV, a fou»i >» b-iund lo c.itisc ihe arrcsi of the judgment 
debtor at onre * The poner t > or Icr hi$ nre«t i« ibscretionarv The lunacy of 
a judgment debtor i> a goi } raii»c f'>r duallotting ao applKalion for his arrest.* 

Appeal |ud^-mem ilet>!or «lio hal been arresicd in c\ecuiion o( a 
decree of a District Munsif. mi<le an aivhi ition for his rele.asc under this 
ru'e .and his .anpli' aii->n >s.»s Krtntcd . A./«f, ih.at an appeal lay against tlie 
order granting the .ipplj«,ition * 

Att-ichuicnt of prnperti/ 

41 Wlior*' ii «l»-rroc is for the pa^'inent of ninncy the 
i:s»T<nn»t .,f ju.!^ tlecrcC'hoMer 111*13' Court 

*' order tlint— 

a) the judgiiient-doblor. or 

[h) in theoisoof jv eorponitioii, <1113’ officer tlicreof, or 
(r) nil}* otiior person, 

fic or-ill}’ e\iimiiic<l <is to wlicther nn}' or wluit debts are 
ouiiijr to tlio jutl<»mcnt'dobtor and wliothcr the judgment* 
d'-btor Ills .U13' and what other propert)’ or means of 
s iti^f^’iiig tliG decree : and the Court ma)’ inako an order 
for the attendance and examination of such judgment- 
debtor, nr officer or other person, and for the production of 
an}’ books or document**. 

Act XIV of t88j, s 267. 

This rule applies to tf. C and I’rov S. C. C. 

Meaning of decree— This emjuiry is not fur the purpose of ascertaining 
the meaning of a decree, and evidence outside the record is not admissible to 
determine its meaning That should appear on the face of the decree itself, and 
■fit does not, the decree cannot be executed It is the duty of the Judge to take 
care that his decree 1$ so precise that it is c.ap-ible of execution without leaving it 
to the Court of execution to decide wint the Judge intended to decree. If, by 
re-xson of an uncertainty in a mortgage deed, or .an uncertainty m the plaint, or 
an uncertainty in the evidence, the Judge could not ascertain what particular 
right the plaintifT was entitled to, he ought not to give the plamiifT a decree so 
uncertain that the Court of execution could not know what he intended to award* 

Property covered by decree.— But evidence may always be taken to 


the judgment-debtor is, at least in honesty, bound to point out what is the actual 
property, the subject of the decree ;• the judgment-creditor may, if he has applied 
to attach debts, call upon the debtor to produce his account books.* Where, 


‘ (Jubboy V. naiiidoyal Chow lay, (1897) 2 Calc. W. N., ^88. 

* Bhanabhai e. Cliotabhai, (1898) 22 Bam., 061. 

* Abdul Rahiroau v, Jfuhofned Kassim, fl80S)21 Mad., 29. 

* Uwarkaoath Ifatdar v. Kumola Kant, (1869) |2 W. It , 99. 

* Dhugobat Singh v. Ram Adhiii, (1874) 22 W, R., 339. 

* Ajoadliya I’trah.-td i'. Uidilieton, (1871) 3 AIL If. C., 331. 

Kislioru f. Ilyabul Singh, (1872) 17 W. R.,.379. 


Sco also, Raj'ondco 
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however, a decree is given against two co-sharers in a property, it can be exe- 
cuted only as against them, and no enquiry can be made in executing that decree 
by delivery of possession in respect to the amount of the shares of those persons 
in relation to others That should be determined, if necessary, in a separate 
suit.^ Property “liable to be seized" means any property attachable under a 
decree. A mortgagee in possession of attached ptopetiy may be examined under 
this rule.* 

42. Where a decree directs an inquiry as to rent or 
Aitachmeniinonwof mesne profits or any othor matter, the 
decree for rent or mesne property of the judgment debtor may, 
amoan°Df’Un\h"to'be before the amount due from him has been 
ascertained, be attached, as in the case of 
an ordinary decree for the payment of 

money. 

Act XIV of 1882, s 255. 

This rule applies to H C. and Prov. S C. C. 

In a suit for damages for mesne profits against several defendants, each of 
whom has taken possession of a distinct portion of a share, the damages may be 
apportioned amongst them , olheriMse, where the defendants have taken joint 
possession ’ 

Execution for mesne profits should not be .allowed to issue ag.ainst a pro 
forma defendant * 

The actual occupiers, as well as the lessors, will be held liable for mesne 
profits * 

Dacres binding —Where a decree declared a person entitled to mesne 

profits from A, but the amount was not ascertained during A s life.time : _ 

A*8 representatives were not hable un!«»s they were made parties to the suit 
defining the ii ibihty * 

43 . Where the property to be attached is moveable 
Ot move, proporty, othor than agricultural produce, 
*Wc properly, other iu thc posscssion of thc judgnieut-debtor, 

“m'liV'.lorut U'U attachment shall be mndo by actual 
judgment iiehtor. seizuro, Aud iho attaching officer shall 

keep the property in his own custody' or in the custody of 
one of his subordinates, and shall be responsible for the due 
custody thereof : 

Provided tljat, when the property seized is subject to 
speedy and natural decay, or when tlio expense of keeping 
it in custody is likely to exceed its value, the attaching 
ofiieer may sell it at once. 

Act XlV of 18S2, s. 269 

Th is rule applies to H. C and Prov S. C C. 

I An....U l*«r-ih4.1 r. Tiojluckonalh. (IS^Ol 13 W. R., 123. 

• l’*rmj.Tritum-h'<, i.i rr, (tS91) VJ Bom., 5H. 

• KunjolVhftti. (ISSljOC. U R.. 1. 

• Mon»j,r, r K.«hl Xail,, (IS79) 5 a L. It., 303. 

» . U.ii, lu«.(iSH0,0C L. It.. 357. 

It-lU IWl ui fcrvhsb. 13 All.. 83. p. 05. 
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Uefore the prc'cnt Act crops not severed from the ground were considered 
to be movevlile nropertv This Act, sec 3'I3). Ins included growing crops 
within the delinmon of moveible properts ,* neither tiled huts nor trees 
nor the inicres' of a tree /'»//« holder iii Mtdr.is ,* but fruit ,® and stone sugar 
mi'ls are mjvcahles* A that<h when severed from the house is moveable 
properiv ^ Tiled huts aie immoveable property and the Small Cause Court 
has no jurisdiction to try a qje>tmi of title to such huts as between an attaching 
creditor and a third person * 

E3ect of payment— A decree-holder attached money deposited in Couut 
which he considered as due to his debtor, and obtained payment and entered itp 
sitisfiction. 1*1 iintifT in the Milt in which the money was depo>ited obtained a 
decree declaring the monev was not ih it of the other judgment-debtor. /A'/if, 
entering up -ati-.faciion did not prevent new' execution ® 

Seized — »cuure does not mean actual seirurc, and includes such construc- 
tive seizure as is referred to in r. 46 ** When a warrant of attachment was 
executed by aH'ixing 11 to the outer door of the warehouse m winch goods belong- 
ing to the judgment debtor were stored, tins was held to amount to actual 
seizure '* 

44 Wliere tlio property to bo attachefl is agricultural 
Atii'iiiuciii of ftgri. produce, the nttncliment shall be made 
tuUiirvi proiiuiv ailixiiig a copy of the wairaut of 

attachment, — 

(a) where .such produce is a growing crop, on tlio 
land on winch such cro{) has grown, or 
{b) where such produce 1ms been cut or gathered, 
on the threshmg-lloor or place for treading out 
grain or tlie like or fodder-stack on or in which 
it is deposited, 

and another copy on the outer door or on some other 
conspicuous part of the hou.so in which the judgment-debtor 
ordinarily leside.s or, with the leave of the Court, on the 
outer door or on some other conspicuous part of the house 

* Sadu t». bimbbu, (I5§2) C lioni.. 592, Mivliiyj'a i. Yenkata, {ISS 81 11 Mad, 

103 ; Clicda Lai d Mulchand, (1892) 11 All., 3U ,jBee also Uormaoji Irani, in re, 

(1889) J3 Horn , 87. 

» " . “• " " -3) 10 W. R., 410 ; 2 n L R , 

■ • \V. N , 470 ! Nattu Miah r. 

‘ ■ 17 W. K , 3U9 5 lleiio Naih 

W. N., 470. 

* UmeilRiniti D.iiilat Ram, (1883) 6 All , SOt ; Sakhirani Miihlict r. Vishram, 

(1893) 19 IJrtm , 9U7 i Tofail Ahmud*. llaueo Madhuh, (1870) 24 W. R , 391 ; 

see abo Krishna Rao v. llabaji, (1900) 21 Hoin,, ,81. 

< Reference, (1989) 12 Mad,, 203. 

' Kasir Khan v. Karamat Khan, (1880) 3 All., ICS. 

* Hurmunual Siagh v. Atiiul Smgh, (1872) 1 All. II. C., 15. But see, Miller v. 

Bnndabuii, (1879) 4 OiIl . 9IG. 

T RajUumar v. i’raiiiiith, (1871) 7 B L R , App 41 : 15 W. R., 499, 

* Amrita Lvl Kalay u Nibvraii Chandra, (1001) .11 Calc., 310; 8 Calc. W. N., 

24C. 

* LaLshmanat'. Appala, (1881)7 Mad., 167, 

I® TooUa v. The Bomluy Tramway Co , (1887) 11 Bom.. 41*. 

‘I Multan Chand v. Dank of Madras, (1904)27 Mad., 346. 
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in which he carries on business or personally works for 
or in which he is known to have last resided or carried on 
business or personally worked for gain ; and the produce 
shall thereupon be deemed to have passed into the posses- 
sion of the Court. 


45- (1) Where agricultural produce is attached, the 

p,o™.om n, to .stt- Court shall make such arrangements for 
cultural produce under the custody thereof Rs it inay deem 
attachment Sufficient and, for the purpose of enabling 

the Court to make such arrangements, every application 
for the attachment of a growing crop shall specify the time 
at which it is likely to be fit to be cut or gathered. 

(2) Subject to such conditions as may be imposed by 
the Court in this behalf either in the order of attachment 
or in any subsequent order, the judgment-debtor may tend, 
cut, gather and stole the produce and do anj^ other act 
necessary for maturing or preserving it ; and if the judg- 
ment-debtor fails to do all or any of such acts, the decree- 
holder may, with the permission of the Court and subject 
to the like conditions, do all or any of them either by him- 
self or by any person appointed by him in this behalf, and 
the costs incurred by tlio dccieo-holder shall bo recoverable 
from the judgment-debtor as if they were included in, or 
formed p.art of, tlie decice. 

(3) Agricultural produce attached ns a growing crop 
shall not bo deemed to liavc ceased to be under attachment 
or to require re-attachmeiit merely because it has been 
severed from the soil. 

(4) Where an order for the attachment of a growing 
crop lins been nmdc at a considerable time before the crop 
is likely to be fit to bo cut or gathered, the Court may 
suspend the execution of the order for sucli time ns it thinks 
fit, and may, in its discretion, make a further order prohibit- 
ing the removal of the crop pending the execution of the 
order of attachment. 

(5) A growing crop which fioia its nature does not 

aihint o( bomg stored shall not be attached under this rule 
at any imm twenty days before tlic time at which 

1 1*4 hkuly to bo fit to bo cut or gathered. 

allaclirntnl of Browinj; crop! 
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AtUchment of dM.t. 4Q (l ) In the CllSG of— 

«hsr« and oth>r pro ' ' 

not in po'siMion 
of judgment-debtor 

(rt) a debt not secured by n negotiable instrument, 

(6) a share in tlie capital of a corporation, 

(c) other moveable propert}' not in the possession of 
tlie judgment-debtor, except property deposited 
in, or in the custody of, any Court, 

the attachment shall be made by a written order 
prohibiting, — 

(/') in the case of the debt, the creditor from recover- 
ing the debt, and the debtor frotn making pay- 
ment thereof until the further order of the 
Court ; 

(ftj in the case of the share, the person in whose 
name the share may be standing from trans- 
ferring tile same or receiving any dividend 
thereon ; 

{lii) in the case of the other moveable property 
except as aforesaid, the person in possession of 
the .same from giving it over to the judgment- 
debtor. 

(2) A ‘copy of such order shall be affixed on some 
conspicuous piirt of the court-house, and another copy shall 
be sent, in the case of the debt, to the debtor, in the case 
of the share, to the proper officer of the corporation, and 
in the case of the other moveable property (except as afore- 
said), to the person in posses>ion of the same. 

(3) A. debtor prohibited under clause (/) of sub-rule (1) 
may pay the amount of his debt into Court, and such 
payment shall discharge him as efieetually as payment to 
the party entitled to receive the same. 

.Act XIV of 1882, s. 268. 

This rule applies to H C and Prov. S C. C. 

Official Asgignss.— An order of attachment under this rule operates so 
as to give the judgment-creditor certiin rights in execution It does not operate, 
when these righ'.s are not exercised before the prescntition of a petition in insol- 
vency, so as to create in favour t>f the judgment-creditor n title which prevails 
against that of the Ofilcial Assignee under the vesting order m insolvency, made 
after the order of attachment.* 

‘ Knstn.nwamy V. OEBcIU As-ignee of Msdras, (1903) 23 Hfiul., 073 

47 
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nr*'* for psrfortnance of duty as a servant, 
J ihs property cannot be sold by the 
> ' - I ^ ilebior IS entitled to it, get the itjter- 
/, y -<te tor ^fore the d.ite on ivhich the sale c.in 

/^\ I s»ti>fn*tioi of the judgment-creditor’s 

(^) ^ tiobt Uot seeurcil^r fjr attichmsnt before judgment. A 

(6) a share in the cai)'>’ *c/arecj »„ 

' ' * len preferred a claim , held, that he was 

(c) Other movc.ible pj 

' the the m/wtgjge j» iiHcniieii to be sold, or if k 

^ ill or ill tho oil*-*”*'*''®***** 

' '* 1 be unJer ihi> Idle ; otlierivise, if only the 

the attficluneiif ulinr'y subject of the s.ile.* Where the 

UlC act.actunCTit ni.mgaKCc out of possession are 

JillUlting,— , the procedure by which such attachment must 

~ this rule , r tS cannot be .applied.® 

(/) in tllC CflCG of 

in*^ tllo (lol ■ ineffectual if no notice is affixed m accord- 

Ilicnt tliQ 

Pniiff . wee —A revenue Court <iecrceis in the position of 
v^ourc , t ,l„s rule i 

(I'l) in tllO c.'l'fctachment — Tne Court can summon any person 
IlflinO t’*- •■'"j ’*** property,® .and if tt finds a 
p - flcli debt op for sale and m.ike delivery under r 79.® if 
itrring.ijt^ Court cannot make .my order on him to pay , but 
thcrCf«c«i‘cr uhocan sue, or sell the debt.*® A person who, as 
ih an order under this rule cannot apply under r. 58 
(i/V) in t'*'** removed’* Where a debt which had been attached 
' j8, former Code,) was paid out of Court to the only person, 

e.tOy due been paid into Court as required by the terms of the 
iii.C been entitled to withdraw the money from Court, and such 
as certified to ilie Court, it was held such payment amounted to a 
.compliance wuh the requirements of this rule.*® 

in execution -~A debt atwched under this rule and paid falls 

con.'jpicuou-’ 

Where the property to be attached consists of the 
ot tne slir^ share or interest of the judgment-debtor 

' * in moveable property belonging to him 

^‘^^jinother as co-otviiers, the attachment shall be made by 

mav *'• Sul»r4nnnya, (I8S6) 9 Mad , 203. 

*”■ flS'OJ 2 Bom , 558 

* j ^ iKrifltmsawamy t» Officnl Assignee, (1903} 20 Mad., C73. 

® j Pimi V. Krishnasami, (1887) 10 Mod., lC9 
» lOirimutinissft n I’hulcliaiid, (1893) 15 All , 134. 

I • Satya v. Madliub, (1905) 9 Calc. W. N., 693. 

I ' Auha V. Abu Jafar, (1891) 21 All , 405 
• Hanlal v. Abliesang, (1880) 4 Bom., 323 
' • Einah f. Muctanaebary, (1837) 10 Mad., 19*. 

‘® Toolaa r. Antonc, (1887) 11 Bom., 418. 

' > Ilarilal e. Abhesang, (1880) 4 Bom., 323. 

•» rida Husain f Maula Bakih, (1899) 21 All., HI. 

'• fiorabji f. Oovind, (ISW) lOBnm., 01, p. Oi 
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fv notice to the judgment-debtor prohibiting him from 
transferring tho share or interest or charging it in any way. 

Tl\\s 31 . pT<iv\s\QT\ and xs appUcabU lo H C and Piov. S. C C. 


or fvMo'vivocf^ of j)n\ihc 
oflicer Of oi rail 

way r'lHiji my or local 
ftoihoritj 


48 (l) Where tho propert 3 ' to be attached is the 

salary or allowances of a public officer or 
of a servant of a railway company or local 
aulhoritjn the Court, whether the judg- 
ment-debtor or tlie disbvu’sing officer is or 
is not within the local hmits of the 
Court’s jurisdiction, majr order that the amount shall, sub- 
ject to tlio provisions of section GO, he withheld from such 
salary or allowances cither in one pa^’ment or by monthly 
instalments as tho Court may direct : and, upon notice of 
tho order to such officer as the Government may by notifica- 
tion in the Gazette of India or in ibc local official Gazette, 
as tho case may bo, appoint in this behalf, the officer or 
otlier person whoso duty it is to disburse such aalary or 
allowances shall withhold and remit to tho Coiitb the 
amount duo under tho order, or tho monthly instalments, as 
tho case may bo. 


(2) Where tho attachable proportion of such salary or 
allowances is nlroadj’- being AvithlioUl and remitted to a 
Court in pursuance of a previous and unsatisfied order of 
attachment, the officer appointed by the Government in this 
behalf ahull forthwith return tlio subsequent order to the 
Court issuing it with a Ad! statement of all tlie p.articulars 
of the existing attabhment. 


(n) Every order made under this rule, unless it is 
returned in accordance with tho provisions of sub-rule (2), 
shall, wilhout further notice or other process, bind the 
(iu\en\niont ortho railwaj’ company or local nuthorit}’, as 
till' maj’ bo, while the judgment-debtor is within tho 
Iu.mI Imnts to which this Code for tho time being extends 
aud \Nlulf‘ bo is be^’ond those limits if lie is in receipt of any 
•-\liiry or all-)\Mincos p.aj'ablo out of Ilis Majesty's Indian 
ri-vymn--. ur tliD funds of n railwaj’ coinpaut’ carrjdng on 
India or local authority in 
Hntivli Jiidi.i . and the Ouvemment or the railway compan^f 
or i.iMd mnJj.iriu , as the case um\’ be, shall bo Imblo for any 
Mim p.ud m cnira^.-iition of this rule, 

fli -V r,f» i.rn» titan and (» nppluaMe lo H C. .7ntl Prov. S C C. 
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49 (l) Save 0*5 othenviso provided by this rule, pro- 

Ait-iohnicnt ..f piri pcrtv bolunijiii'^ to ft partnership shall not 
ncfjiiip pniiv.ft\ nttaclicd or sold in e.vecutioii of u 

decree otlier than a decree passed nguinst the firm or against 
the partners in the firm as such. 

(2) The Court may, on the application of the liolder of 
ft decree agiinst a partner, make nn order charging tlie 
interest of sucli partner in the partncrsliip property' and 
profit.s with payment of the amount due under the decree, 
and m-iy, by the s.ime or ft subsequent order, appoint a 
receiver of the sliare of such partner in the profits (whether 
already declared or accruing) and of any other money which 
ma3' be corning to him in respect of tlie partnership, and 
direct accounts and inquiries and make an order for the sale 
of such interest or other orders as might have been directed 
or made if a charge had been made in favour of the decree* 
holder bj* such partner, or as the circumstances of the case 
may require. 

(3) The other partner or partners shall bo at liberty at 
any time to redeem the interest charged or, in the case of a 
sale being directed, to purchase the same. 

(4) Es’ery application for an order under sub-rule (2) 
sliall be served on the judgment-debtor and on his partners 
or such of them as are within British India. 

(5) Ever}' application made by nny partner of the judg- 
ment-debtor under sub-rulo (3) shall bo served on the decree- 
holder and on the judgment-debtor, and on such of the 
other partners as do not join in the application and as are 
within British India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be 
deemed to bo service on all the partners, and all orders made 
on such applications shall be similarly served. 

This IS a new rule which applies to H. C. and Prov. S C. C. It serves to 
protect partnership propeily from execution of decrees a,’alnst the partners per- 
son.illy and follows sect. 23 of the English Partnership Act of 1890 . 

Accounls — The discretion to direct the taking of accounts should only be 
exercised in special circumstances as for instance with a view to dissolution t 

Execution of decree 50. (1) WJicro a dccrce iias been passcfl 
agamat firm. against a firm, execution may bo granted — 

(a) against any property of the partnership ; 


‘ Brown v. Ilutcliiaon, (ISDS) 2 Q. B., 126. 
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-T notice to the judgment-debtor prohibiting him from 
transferring tlie share or interest or charging it in any way. 

Tins IS a new provision and is applicable to H. C. and Prov. S. C. C. 


Ruthont) 


48. (U Where the property to be attached is the 
salary or allowances of a public officer or 
“Jt “,'lS “f a servant of a railway company or local 
omoernr serv.vni of rad authority, the Court, whether the judg- 
‘’U’ or I’cai ment-debtor or the disbursing officer is or 
is not within the local limits of the 
Court’s jurisdiction, may order that the amount shall, sub- 
ject to the provisions of section 60, be withhold from such 
salary or nllowances either in one payment or by monthly 
in^laln’ients as the Court may direct ; and, upon notice of 
the order to such officer as the Government may by notifica- 
tion in the Gazette of India or in the local official Gazette, 
ns the ease may be, appoint in this behalf, the officer or 
other person whose duty it is to disburse such salary or 
allowances shall withhold and remit to tho Couit the 
amount due under the order, or the monthly instalments, as 
the case may be. 


(2) Whore ti^e attachable proportion of such salary or 
allowances is already being withheld and romltted to a 
Court in pursuance of a previous and unsatisfied order of 
attachment, tho officer appointed by tho Government in this 
behalf shall forthwith return tho subsequent order to tho 
Court issuing it with a full statement of all the particulars 
of tho existing atta'chment. 


(3) Every order made under this rule, unless it is 
returned in accordance u'ith the provisions of sub-rule (2), 
slmll, without further notico or other process, bind the 
(h)\ornment or the railway company or local authority, as 
tUi' el'll! may bo, uliilo the judgment-debtor is within tho 
I'x'ul hinits to wliicU this Code lor tlie time being extends 
•lud whilf ho ia beyond those limits if he is in receipt of any 
"iarv or allowances payable out of His IMajcsty’s Indian 
r-i im--, i.r the funds of a railway company carrying on 
biwnii N., ,,, ,„y jiart of British India or local authority in 
* I . iimi the Government or the railway company 
'• ■»( mjtliofjty, as tlie case may be, shall be liable for any 
"aui j.u.\ ,u .'..MiraianUon of this rule, 

" % A . ,n«l >f tppl, cable lo H C. an.l Prov. S C C. 
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made by actual seizure, and the instrument shall bo brought 
into Court and held subject to furtlier orders of the Court. 

Act XIV of ibS:, sec 270. 

This rule applies to 11. C and Prov, S. C. C. 

52- Where the propert3' to be attached is in the 
Attschment of pro custody of liny Court or public ofBcer, 
perty m custodi, of ^lio attuchmoiit shall bo made by a notice 
>ur or pii.ico iccr to such Coiirt OF officor, requesting that 
such property, and any interest or dividend becoming pay- 
able thereon, may be held subject to the further orders of 
the Court from which the notice is issued : 

Provided that, where such property is in the custody 
of a Court, any question of title or priority arising between 
the decree-holder and any other person, not being the 
judgment-debtor, claiming to bo interested in such pro- 
perty by virtue of any assignment, attachment or otherwise, 
shall bo determined by such Court. 

AclXlVof 1882,3 273. 

This rule applies to It C and Prov. S. C. C. 

The Court has no power to refuse an application for attachment 
under this provision > All questions relating to the appropriation of money 
deposited in a Court should be heard by the Court making the order of 
attachment.3 

The claims should be dealt with in the manner laid down in rr. 58-63, and a 
suit imII be (0 set aside an order such as IS contemplated by ihe proviso to this 
rule that is, an order determining any question of title or priority as between 
the decree holder and any other person in respect of money in deposit in a 
Court * 

of order t<3 nn order issued directing a Judge to pay 
certain moneys to A, and (he amount was attached by U before payment, it was 
held that the effect of the order being to vest the money in A, the Judge could 
not go into any question of prionty between A and B.* 

Sufficient attachment — The fict that a notice of attachment has been served 
on the Court in which the money is deposited is sufficient to complete the 
attachment The refusal of the Judge to receive such a notice cannot make 
that void which would otherwise be a good attachment * 

In the cuBtody of a Court or public o£Qcer.~“ Custody ” here 
means actual custody.* Where the money attached is money deposited with the 
Collector and not the Court, neither the Judge making the attachment 
nor that officer has authority to decide claims to the deposit ; it must be done 

» Noor Jehsn e. Mashitty, (1881) 8 0. L. R , 17. 

* Goopeo Nath t> Achclia Bibee, (1881)7 Okie., 553 

* Tikum r Sheo Ram, (1892) 19 Calc., 286 

‘ Goopeo Nath v. Achclia Bibee, (1881) 7 Calc., 653 ; and compare Saefoollah r. 

Lucliraeeput, (1870) 13 W. B., 63. 

» Ticl & Co. V Abdool 11} e, (1876) 19 W. R., 37. 

* Muttukanippan v.Motturamalinga, (1834) 7 Mad., 48. 
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(6) against any person who has nppev^red in his own 
name under rule G or rule 7 of Order XXX or 
who has admitted on the pleadings that he is, 
or who has been adjudged to be, a partner ; 

(c) against any person who has been individually 
served as a partner with a summons and has 
failed to appear : 

Provided that nothing m this sub-rule shall be deemed 
to limit or otherwise affect the provisions of section 247 of 
the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to 
cause the decree tu be executed against any person other 
than such a person as is referred to in sub-rule (1), clauses 
(i) and (c), as being a partner in the firm, he may apply to 
the Court which passed the decree for leave, and where the 
liability is not disputed, such Court may grant such leave, 
or, where such liability is disputed, may order that the 
liability of such person be tried and determined in any man- 
ner in wliich any issue in a suit may be tried and determined. 

(3| Where the liability of any person has been tried and 
doternuned under sub rule (2), the older made thereon^ shall 
have the same force and be subject to the same condition as 
to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a 
decree against a firm shuU not release, render hablo or other- 
wise all'cct any partner therein unless ho has been served 
with a summons to oppcjh;.lind answer. 

K. S O 4 ^. 1 , r. s. ^ ’"v 

Tfii* rule applies to U. C and Prov. S^C- C. 

.Vmjrj.— As to the habihiy of infant parVers, see section 547 of the Indan 
Conir.tct Act, and see also IJnrns v 

— If a partner »ho Ins emoted appetrance ."is such dies 
before judgment his estate not iMbleMccpt rn so iVcas tt consists of partnersli'p 
property » N 

/itt,c (0 try — Whether A «asoT had held hTsiself out lobe a partner 

»s a i.mi'.l is'.uc * ^ 

61 Whe re ilio property is a negotiable instrument not 
hi a Court, nor invthc custody 

- ^ public otticcr, the atlachiiVcnt shall bo 


• H*r„. r lU 


• Hi', t 
. 1'. .,. ,1. 
'• I'* 1 


U.m|. ttW) U , 531 
- (IVJ-I, IQ IJ.7H 

K D., S54. Seo genersUy Atm. Tine, notes. to 
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(f/) tlio lioldor of the decree sought to bo exe- 
cuted or hi'i judgment-debtor apj)lies to the 
Court receiMiig such notice to execute its own 
• decree. 

(2) Wlierc a Court makes an order under clause (a) 
of sub-rule (1), or receives ati application under sub- 
head (;;) of clause (i) of the said sub-nilo, it shall, on the 
application of the creditor who lias attaclied the decree or 
his judgment-debtor, proceed to execute the attached decree 
and apply the net proceeds in satisfaction of the decree 
sought to be executed. 

(3) The holder of a decree sought to be executed by 
the attachment of another decree of the nature specified in 
sub-rule (1) shall he deemed to be the representative of the 
holder of the attached decree and to be entitled to execute 
such attached decree in any manner lawful for the holder 
thereof, 

(4) Wliere the property to be attached in the execu- 
tion of a decree is a decroe other than a decree of the nature 
referred to in sub-rule (1), the attachment shall bo made, by 
a notice by the Court which passed the decree sought to be 
executed, to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging the same in 
any way ; and, whore such decree has been passed by any 
other Court, also by sending to sucli other Court a notice to 
abstain from executing the decree sought to bo attached 
until such notice is cancelled by the Court from which it 
was sent. 

(5) The holder of a decree attached under this rule 
shall give the Court executing the decree such information 
and aid as may reasonably be required. 

(C) On the application of the holder of a decree 
sought to be executed by the attaclinient of another decree, 
the Court making an order of attachment under this rule 
shall give notice of such order to the judgment-debtor 
bound by the decree attached ; and no payment or adjust- 
ment of the attached decroe made by the judgment-debtor 
in contravention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall be recognized 
by any Court so long as the attaclinient remains in force. 

Act XIV of 1882, s. 273 

This rule applies to H. C. and also to Pxov. S. C. C , as far as it relates to 
for movf^iihle nrooerlv. 
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A decree upon <i mortgage is not a money decree within the meaning 
of this rule.^ A mortgage debt is moveable property: its sale in e'cecu lo 
carries with it the right to proceed against the mortgaged property* 
money decree being attached as directed by this rule, its adjustment subseqce 
to such attachment cannot be recognized by the Court.-* A right to recove 
mesne profits is not within the meaning of the rule. It applies only to cases in 
which the right attached is one expressly settled by the decree.* 

Other decrees. — Clause 4 containing these words applies to decrees other 
than money-decrees.® It and not r. 54 applies to the attachment of a decree 
for redemption.® 

Sale of decree.— The Allahabid High Court has held that the Code 

not contempl.itc the sale of a decree in execution of another decree and the 

practice IS the same in Madras.® This has not been the oractice in Bengal. A 
money decree cannot be sold after being attached. ' All other decrees are 
attachable and saleable'** A decree for dissolution of p.-irtnership may be 
regarded as a money decree and can be ntuched but not sold. Tlie proper 
remedy is by proceedings under this rule." 

Revenue Court decree. — A Revenue Court decree is not liable to attach- 
ment and sale in execution of a decree of a Civil Court under this rule.'* 

Step in aid of execution — An application under this rule is a step jn 
aid of execution.'® An application by a ludgroeni-creditor lo evecfite a decree 
which had been attached, though disallowed, is an application in accordance 
with law.'* 


Court -which pnaaed the decree —The Court can execute the attached 
decree on application of the attaching creditor'® Where .an application to a 
Court which w.as not the Court which passed it, a decree for foreclosure was 
attached by a creditor of the decree-holder, ii w.as held that it was not competent 
to the Court which passed the decree to follow up the att.ichment by substituting 
the name of the attaching creditor 10 pUice of ih.u of the judgment-debtor '® 


‘ MaeinsMoni- Surii 1‘r.m.l. 4 Cole. W. N., xxxv, foJIoweiMn Jogendra 

V liiratijn Kiinior, (llxr.JS C»lo U J , -inp, h„t the dntinetion is not ot 
mueii xnliio lisnng rcgortl to tbo new wording of tlic present rule. 

» TorMi'li niioh Naih r. Rn Kxshi. (19-W) Cd Horn, 395 SeeoDo, Beijniith 
JyihsA t'. Iliiiejt'iKira Noth, (IPill) 0 Cole. tV. X., 5, 

• Copil Xan»»lict v. Joliorinivl, (1S92) IC Rom., 5-2. 

• VasiwUv.tt'. XarojrtiiS, (1901) -1 Mad.. 311. 


• SuUmKuirr. (lubtfi. (1579) 2 All.. C90. 

• Kaigtrr. Dh.o^Wtr, (18S(J) lOr-om .-lit. See “ .Mor.TOtcE Prcr.rE, ic.," r. 64, 

jmt. 

r Sult.tn Kiior r. Oulz-ari, (1879) 2 AIL, 290. 


♦ Tiruvcngita r. Vt ihiling*. (IS«) 6 Mad.. 4J8. 





(io]i\l Xanidirt r. Johnri MM. (1892) IG Kom., 522. 

*’ Si<llin**|'{>a r .‘■lnnL*rap|v». (IPOI) 27 Rom., 55C. 

'* Auliiv V. Al.u .Tflfar, (1899) 21 Alt . 403 l 
' • U*hmm r. Tliondi lUm, (184',) 7 AIL, 383. 

•* AdWC«ndral)rM V I.xl Moliun 1 >m, {IS99) 21 Cab., 778 ; ! Cale. M*. S., 
•• iV^ry Mnlioi, , nemed. Cbur.der. (tSSs) IS Calc., 371: narcasami Chcttl r. 
lUtlift* b.n r Raji T>\1, (1001)20 AIL, 91, 
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iVchce — A sale by ihe Court after receipt of notice uniler this uile is not 
made valid by the notice omitting to state the amount of llie decree under which 
attachment issues * 

54 (1) Where tlio property is immoveable, the attaeh- 

Attaehnicnt of im- Hieiit shall be made by an order prohibit- 
moveibie protH-riy i,^g tho judgiiieut-debtor from transferr- 
ing or charging the property in any way, and all persons 
from taking any benefit from such transfer or charge. 

(2) Tlie order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other cus- 
tomary mode, and a copy of tho order shall be affixed on 
a conspicuous part of the property and then upon a 
conspicuous part of the court-house, and also, where the 
propert}’ is land paying revenue to the Government, in the 
office of the Collector of the district in which the land is 
situate. 


Act .XIV of iSSs, sec. 274. 

This rule applies to H. C. 

A prohibitory order under this rule does not constitute a dispossession of 
the judgment-debtor * 

Jurisdiction —A Court can sell a mortgage-bond covering lands lying 
wholly outside its jurisdictton^ but not the h-ind unless under s 17.* 

Territorial, 0 / Afumt/s.— O. XXI, rr. 13 and 14 decl.ire how application for 
attachments of immoveable property should be made Where separate local 
jurisdiction was given to Munsifs under s 18, Act VI of 1871, one Munsif could 
not direcily atwch property wholly situated within the jiinsdiciion of another,® 
and the same rule applied to a Subordinate Judge,® otherwise, if it was partly 
within and partly without jurisdiction.® The hfe-interesl of a Hindu widow m 
the income of her husband^ immoveable estate is attachable under this rule ® 

Mortgage-debt.— A mortgage-debt must be attached under this rule." 
But where a mortgage-bond was attached under this provision and sold, and it was 


» Manick Lai Seal V. BaQamali, (1005) 32 Calc., 1101 5 (1006) 3 Calc. L J., 27; 
10 Calc. \V. N., 193. 

» ITarayanrav V. Ualkruliui, (1800) 4 Bom., 529. For form of order, see Sched, 
IV, No 141. 

• Balkrislina v. Masuoia, (1883) 5 All., 142, p. 157 ; L R., 9 I. A., 182. 

* Frem Chand v. Mokhoda, (1890) 17 Calc , G99 Biit see, Oupi Mohun c. Noybnkj 

Nuiidun, (1892) 19 Calc , 13 , Tincown Debya r Shib Chandra Pal, (1801) 21 
Cdlo., 039. 


» Obhoy Churn Coondoor. Golam Ah, (1881) OC L. R , 361 , 7 Calc., 410. 

* Dakhina Churn v. Bilasb, (1S91) 18 Qilc , 520. 

I Ram Lail v. Bama Suudan, (1836) 13 Calo., 307 ; Gopi Mohan v. Doyliril i 
Nundun, (I892) 19Calc.,13 


• Natha v. Dhunbaiji, (1899) 23 Bom., 1. 

• Appa«ami i> Scott, {18SC) 9 Mad , 6 , Sami Ayyar v Krishimninil, Iti 

.,-.1 ./-n Ai" r'l'-andni, (IHS3) H O.bv, < 

• ; Debeiidni V,wuk, r- «' ^ 
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A decree upon a mortgage is not a money decree within the meaning 
of this ruje 1 A mortgage debt is moveable property its sale in execoiio 
carries with it the right to proceed against the mortgaged property. A 
money decree being attached as directed by this rule, its adjustment subsequen 
to such attachment cannot be recognized by the Court.'’ A right to recover 
mesne profits is not within the meanins of the rule. It applies only to cases in 
which the right attached is one expressly settled by the decree.* 

Other decrees. — Clause 4 containing these words applies to decrees other 
than money-decrees.® It and not r 54 applies to the attachment of a decree 
for redemption ® 

Sale of decree.— The Allahabad High Court h.as held that the Code 
not contemplate the sale of a decree m execution of another decree a 

practice is the same in Madras ® This has not been the pmctice in Bengal A 
money decree cannot be sold ahcr being attached. ' AH other decrees arc 
attachable and saleable A decree for dissolution of partnership m.iy be 

regarded as a money decree and can be attached but not sold. The proper 
remedy is by proceedings under this rule.*' 

Eevenue Court decree —A Revenue Court decree is not liable to attach- 
ment and sale in execution of a decree of a Civil Court tinder this rule 

Step in aid of execution —An application under this rule is a step In 
aid of execution ** An application by a iudgmcnt-creditor to cxecotea decree 
which h.id been attached, though dis-aliow-ed, is an application in accordance 
with law '* 


Court which posaed th© decree. —The Court c.in execute the attached 
decree on application of the attaching creditor-*® \Vbere .in application to a 
Court which was not the Court which passed if, a decree for foreclosure was 
attached by a creditor of the decree-holder, ii w.ns held ihat it was not competent 
to the Court which passed the decree lo follow up the ntt.-ichment by substituting 
the name of the nttacliing creditor in place of ili.'ii of the judgment-debtor * * 

• Mecniuliten v hitrji Troxx.l, (ISOfl) 4 Cole. W. N . xnv, followed in Jogondra 

t- lliranja Rumor, (IlKA) 2 Colo. L J., •I'>0. hut the ilistiiiotion is not of 
much saUio having rcgnixl to tlio new wording 0/ tljo present rule 

• TAr\A'li niioU Nath V. Hsi KasHi, (IJtfW) 26 Ron)., gOj .‘•ec Also, Baijiiftth 

V. llinoyi-mlrA Naih, <I£WI) fl Cole. \V. X , 5. 

• Oopal Is'ansslict f, Jolmrimal. ((fD2} 1C Rom , Sii. 

• Vaiuikw-xr. XurojAii.x, (IWl) 24 Mod., 311. 

• Sultm Ku»r r Culnri. (1879) 2 All , 200. 

• Xnigsr r. Uhxsknr, (ISSC) JO Ih^hj.. 4ll. See ” Mortoioe DECnrE, Ac.,” r. Cl, 

/y>tt 

f SullAnKiiarv. OolMft. (1879)2 All., 290 

• Tiruicngfla r. V> lliihngs, (IS«1) C >Ud., 418. 

» f: •. r t> ota.inu- Jt..34; 

' .JdArtni'- 

• * • . I Dnm., 

. . ■ . . * 1 Cslc., 

. tS WAS 

foJIowid 


tioiixl N'anx«het r. Johnri 3fol, (1892) IC Itom„ 522. 

'• SuUiii;>ppA r fhxnkamppi, (I9t<3) 27 Horn., 55c. 

" Aulixr. Alm.Taf#r. (1899)21 All, lOi 
■ • l-i. limm r. Tliondi Iksrn, (ISSt) 7 AIL, 3s2. 

" Dm* e f.sl l/r-hoQ D»«, {fS99; 21 Calc., 778 ; 1 Cole. B'. *V., 


“ IWjMr.hnnf Itnmc!, ChnmW. (|‘.Ss) IS Calc., 
tlaihna l>.„r Riji Ul. (l5OI)20 AIL, 01. 


371 ; nangasami Chetii r. 
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— \ sale by ilie Couji aficr receipt of notice under this rule is not 
made valid by the notice omnimi; to state the amount of the decree under which 
attachment issues.* 

(1) Where the property is immoveable, the attacli- 
Aitachnieni of im mcnt simll bc Hiadc by an order proliibit- 
mov cable rrojKrty tlic jiulginciit-dcbtor from transferr- 

ing or clmrging tlie property in aii}' wa}*, and all persons 
from taking any benefit from such transfer or charge. 

(2) The order shall bo proclaimed at some place on or 
adjacent to such property by beat of drum or other cus- 
tomary mode, and a copy of the order shall be affi.Kcd on 
a conspicuous part of the property and then upon a 
conspicuous part of the court-liousc, and also, where the 
property ib land paying revenue to the Government, in the 
ofiico of the Collector of the district in which the land is 
situate. 


Act .\I\'oflS83, sec 374 
This rule Applies to il C 

A prohibitory order under this rule does not constitute a dispossession of 
ihejudtfmeni-debtor ’ 

Jurisdiction —A Court can sell a morigatje-bond covering lands lying 
wholly outside its jurisdiction’ but not the land unless under s. ty.* 

Teiritoruil, of Muustfs —O XXI, rr. .ind 14 declare how upplieatitm for 
attachmencs of immove.i'ble property should be made. Where sep.arate local 
jurisdiction was given to Munsifs under s. iS, Act VI of 1871, one Mtinsif could 

' •'* • • *■"" • • ’ • ' • * • ‘on of another,® 

' ■ • • ' a was p-anty 

• lindu widow in 

■ • • • this rule.® 

Mortgage-debt — A mortgage-debt must be attached under this rule * 
But where a mortgage-bond was all.aclicd under tins provis o and sold, and it was 


» Manick Lai Scnl v. ranamah, (lltO.j) 34 C«lo , UOIj 
10 Calc. W. N., 103. 

* Xarayonravv. UalkriHljna, (18S0)-I Horn., f, 23. Ti/ 

IV, >'o. 141. / 

* Balknsh^f. Manmii, (1893) 5 All., 142, p. XXtlf 

■ /-X 


IJCalo. L. J., 'J7j 
irdcr, aou KclioJ. 


' Dakliina Churn v. Uil.uli, (1831) IM Calc.,/ 


’ Ram LalU. naim fiiuuUri, (1880) I'i /..‘vi., ,907 i flou 
Nundun, (1892) JoCnIc., 13. -mu unj, 

♦ Natlmf. Dliuiihaiji, (1899) 2.1 Bom, 1 . 

» Apijavami^w Bcnlt, ( 18 H 0 J 3 Mad., /5 j fiatiil Ayjnr^ 



^ 3'Ji J 


„ liimiaiiii, {1SS7) 
undrn, {lHS:i)» Ulf.,, 
t Di'lwndrn lumur r. U, 
I’Hlnnilt. (jsii'l) i\) C!,!, 
V) iHMad.; 417 , ,r/a1. 
■* R-, 0 1. A,, 182, p. liy 
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objected that the bond had not been also attached under r. 46, and that the sale 
was bad, it was held that the purchaser could realise the debt 
h>poihecated property, though whether the purchaser could recover the debt by 
a personal remedy was not decided* TTic sale of a mortgage-debt dcscrmed 
as such in execution of a decree carried with it the security without attaching 
the mortgaged property under this rule* An equity of redemption can be 
attached under this rule by an order prohibiting the judgment-debtor from deal- 
ing wuh u and all persons from receiving it, such order being proclaimed and 
notified as directed by the rule * 

Sale under mortgage —It is not necessary to issue an attachment in the 
case of a moriRage-decree where the decree contains a direction to sell,* nor m 
the case of a mortgage-bond under whuh immoveable property is given as 
collateral security and u is desired to enforce the collateral security by sale * 

In Bengal, the execution of a mortgage-decree is governed by the rule made 
under the Transfer of Property Act. 

Mortgage decree : immoveable property.--A mortgage-decree may 
he itnmoN cable properly within this tule * 

By beat of dram or other customary mode.— In Bengal, it » usual 
to notify this by stidting up a bamboo as well as by beat of drum Omission to 
beat the drum is a material irregularity.* A copy must be affixed on a 
conspicuous part of the property attached,® but not on every lot, if the property 
ts broken into lots for sale.* The order under this rule must precede the post- 
ing of notices under r 68 See note under r 60 Objections as to the 
absence of formalities cannot be taken for the first time before the /udicial 
Committee.* * 

First mortgagee in possession —The proper mode of attaching n 
factory pledged, subject to the claims of a prior moriRagee in possession, shoiila 
be eensiruclise, by issue of a written nonce under this rule. The decree-holder 
* • • ' utting peons 

. ■ of a mort- 

, . . • . . . • irocedure by 

. .... . |6 ; this rule 


* Siml Ajysr r. Kfjdmwmi, (ISS*) 10 lln-l . 1C‘) bco nl^o, Bulkmlitm v. 

Musuraa. 118*>3) fl All., \V1. f. 1&7 5 1. B.. 9 I A., ISJ. p lUC. 

* BilJtv Bhsnnip r natncliandra Ihilvaut, (lSfK3) 10 llom , 121. 

• riirashr.im Hiirlal f. C.oxind Gftnssh, {IS?,) 21 Bom., -20. 

\ pAynch.inil v. llcmchnnil, (IhSO) 4 Bom , 515 

» Ka«inith Pist, Ssilv*iv ratn&ik, JlStn) S'* Cnlo.ROj; see nlxo, Ycnkala- 

nstMinm.ih r. llnmish, ~ 5lad., It'S ; Kaigar r. BhiisUftr, (!8xr,) JO 

V«m , 441 j r. Sierl fc Col, flSsT) 14 C»le , COt j hut see, i)o«iil>ai r. 

' - 4 the following cft»es 

4J . . ■ ■ L. H, 10 1. A., 107; 

■■ ■ ■ 

• ■ 1 , - • ■ li r. Gulsb lUi, (\S7C) 

■ • . . . • , ■ i , 142 . 

’ Trinii.^ ^.^anl, p8SC)J01>>ro.,5l>l. 

* Cx.Tn<ir.(H5Hl)llC.L.R..lll. 

• I>e I’rrbs Xj, Set. (IWJ 12 B-im.. 3r,s J and rce, Moulvj AUlul Kad.em 

r. V- (loojj liCalc. IV. 707. 

J«tl r ‘-I., lVr^t,x,I (168117 0116,31: hut lee the enw of lUhtfiandir 
r Ksmi*. itxvj) 4 aUvSOO. 

IU«. Kn.U .^r '>UTfm,.„„\(|S9l>fi Calc., 129 { U K.,7 I. A., 157. 

M„».un e ' -oVbJ l>w, (|Sf,T) |0 Mm*. 1. A. 503, p. 571. 
eiS03> 15 All, 131. 
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Interpretation —An attachment mthout spfcif)in}j the share is an attach- 
ment of the debtor s entire interest * 


Rctno'sl of attach 
ment after eatufaction 
of decree. 


65. Where — 


(а) tlio .Tinuuiit decreet! with costs find nil cliarges 
tintl c\j)en<es resulting from tlic nttacliinent of 
.niy property nre puitl into Court, or 

(б) f■nli^taotion of the decree is otherwise made 

tlir<iugh the Court or certified to tlio Court, or 
(t ) the decree is set aside or reversed, 
tile attacliineiit ^hall he deciucd to bo withdrawn, and, in the 
case of iiniiiMveable |m>porty, the withdr.iwnl shall, if the 
juilgtii> nt ilf'itor SI) desires, be proclaliued at his expense, 
and a copy of tlio proclaumlioii shall bo afiixecl in the manner 
presonbed by the lust preceding rule. 

Act XIV of s 375 

Tins rule applies to H C. .nnd l*rov. S C. C. 

If ihe amuiint of (he decree and costs, Arc , hate hcen piiH and the attachment 
Mithdra»n, an as»ii;nec lus a good title against persons cl inning under this rule.* 
and the s ime result fulloivs if the money has been paid, although the attachment 
has not been «ithrlra«n * 


56. Whcie the property’ attached is current coin or 
or,i.r(orp.y„,.nt»t ouiTenoj' 'lotcs, tho Court inav, at any 
(^oln yr tnmney n tios time uuniig the coutinuance of the attach- 
deew? *"*'*"*'^ inont, direct that such coin or notes, or a 

part thereof sufficient to satisfy’ the decree 
bo paid over to tho party entitled under tho decree to receive 
the .same. 


Act XIV of i 432 , sect. 277, 

This rule applies (0 H. C. and Prov. S C. C. 

For form of order see. App. E. No. 25 

57- Wliero any property has been attached in exeou- 
Determination of at- tion of a decroo but by reason of the 
tachment. decree-liolder’s default the Court is un- 

able to proceed further with the application for e.xecution, 
it shall either dismiss the application or for any’ sufficient 


’ Suroop Naraiii r Itiin Toijnl, (187*2) 18 W. R , 100 

* l»urgi Churn t’. Monmoliini, (ISSS) 15 Calc., 771, 

* Oanga Dm V. Kiishah. (I8S,5) 7 AIL, 702: Sorabji r. Covind, (1S92) 10 Boai ni 

p. 100 See aho, Umesli Chnnder r B»i Ballubli. 118821 8 Calc.. 279 Rmb 
of Upper India i» Rheo I’tattd, (ISOT) 10 All , 182. 
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reason adjourn the proceedings to a future date. Upon the 
dismissal of such application the attachment shall cease. 

This IS a new provision and applies to H. C and Prov. S. C. C. 

Us ob3ect IS to put an end to the doubts, which have from lime to time 
as lo the continuance of an attachment m cases where an order has 
“ striking off proceedings” or “ remo\ ing proceedings from the file ” Such order 
are not contemplated by and have no justification under the Code. 


Investigation of claims and objections. 


58 (1) Where any claim is preferred to, or any objec- 

iiNcsti all n f made to the attachment of, any 

ciaims^^Vo.'^'^and object- property Attached in execution of a decree 
10ns to attachment of, on the jvround that such property IS Hot 

atiec propc! \ liable to siicli attachment, the Court shall 

proceed to investigate the claim or objection with the hh© 
power as regards the examination of the claimant or objec- 
tor, and in all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection was design- 
edly or unnecessarily delayed. 

(2) Where the property to whicli tlic claim or objec- 
_ . „ . , , tion applies has been advertised for sale, 

os pone cn o e CoLirt Ordering the sale may postpone 

it ponding tlio invostigjition of the claim or objection. 


Act \IV of t88s, s 178. 

This rule .ipplies to H C. and Prov S. C. C. 

Tor form of notice to atc.icliing creditor, see App E., No. 36. 

iiiit an order of the Small Cause Court made in .a proceeding under this 


not cxclusue o( the remedy by suit * 

Postponement.— A refusal to postpone apparently does not affect limit- 
ation in a suit brought under r 63 * 

Application of this rule — Before any claim can be in\estig.aied under 
tins rule t( IS necessary to .isceit * 5 n whether the cUi n of the inlervenor is based 
on a right ongimiinj' before «»r after the attachment made by the decree-holder ;* 
.and in the former case svh-n the decree-holder alleges that the claimant is a 
for the Ju»l<ment-«lebtor, ih- Court IS bjund to enquire* The Judge 

• N»th e NufI-rChun.lfr. (|V5S)3Cilc. W. N.,5yi 

• Kfiilmsl’uuMti l)<s« r ViVrama IKvu, (ISD>} IS Mad., 17 . 

• “ndirSmghr. Olssi. (ISOC) IS All, 4JO j Uaghunsth r. hsrosh K. R. Kama 

(ivnjoa 

»» KivinduB. L n , 2 I. A.. 210 . 

f-yud Shah. (ISCr.) r. W. K , Jtio., 2S. 
r. Kr,*„n Cl.un Irr, (l‘i73»20 W. R.. 2»ri 
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should not refuse to mike an in()uir>' under this rule in .i proper case, and he will 
be compelled b\ the Hijjh Court to do so * •* Rules 5S-63 have no reference to any 
claim preferred or objcciton mide bi an> person who is on tlie record as a party 
to the suit * but the cl.tims of ilurd pirnes whether pm forward by themselves or 
by a party to the suit rrust he dealt with under these rules ® It may be noticed 
that a juditmcni crediiiir who atttches propenv whiih does not belonij to Ins 
judi^ment-deblor cmimi's a irespiss, for whuh he is responsible m damages, 
even thoujih he m tv hav c acted without malne and mistakenly * 


Avf not ‘if'f'ly — \ cerlitn bo\ was nttache.l lu evccuiioii of .1 decree against 
one ^Ialh'lr, whose f iiher. allt^-in,: th»t it « ss lus property and no' M.ithur’s, paid 
the bii itT the am unit of the .le ree m order to release it from .itiachment He 
then appliei t'J the Jud,-c 10 hive the money refunded t-> hint The Judge held 
the l)ox to be in-, pr iperiv .tnd ordered repiviiieiii hfhi, that in ordering repay- 
ment the Jud^’c .icicil without juiisdictioj The proper course was to take steps 
u.idcr this prov isioa to have the attachment on the property removed Uy paying 
the imount of the dccrc' into C.tuit. it becainc necessirv to file a suit for the 
recover) of the mnnev so p ltd .* as u.oncy paid to release an attachment in 
exc'-ui on of a decree cannot be made the subiect of a chum • Persons who had 
onginall) been made p irues to a suit, but had been expressly exempted from 
the operation <if the dciree, arc not parties to the suit within the meaning of 
s 47 with legard to objections t.tken b) them lu respect of the attachment of 
their property by the decree-holder Sui.h objections must be held Co be objec- 
tions under this rule ’ This rule docs not affect niwchments made under r. 46,* 
(see time under r 4O, } nor applies to claims to property directed to be sold by 
a mortgage-decree under ss 86— 88 of the Tr.«nsfer of Property Act® The 
procedure in this rule is inapplicable in tlic case of a mortgage decree for sale 
and, if applied, r O3 will not bar .1 son by either patty.*® 

This rule does not apply unless the property has already been attached, 
nor to property ordered by decree to be sold.*® 

Bengal Tenancy Act — S 170 of the Bengal Tenancy Act bars a claim 
under tins rule to a tenure or holding attached in execution of a decree for 
arre.irs of rent due thereon in all cases where it is shovvn chat the decree is one 
for such arrears.*® 

Dott apply — Where property belongs to A and B jointly and m execution of 
a decree against A, anything more th.io A’s right and interest in the property is 
attached, B has a right to come in and claim that the attachment may be re- 


' (treesh Cliunder e KasLeMurcc, (18C7) 8 W. R, 2G; Jameela t’ Luchraun 
Panday, (|87G) 4 C. L. B., 74. 

» Jlurigeja v. Ilajat S.vbeb, (1890) 23 Bom , 2.17. 

• liama Nathan v. Levvsi, (ItKW) 23 Mad., 195. 

* DamodUar «. L&Uu, <l87t) 8 Itora. II. C., 177 ; Goma v. Gokaldas, (1879) S Bom,, 


• Vflrajlal r. Kacbia, {IS9*t}2’-BoDi , 473 

* Mahamed Beg f. juggemauih, (1866) 1 Ind Jur. N. S., 248, 

* Mukariab v. Ifurnintunniess, (1896) 18 All , 62. 

' Ilarilal v Abhesang,'(I880) 4 Boin , 328 , Raiiibutty Koocr ti, Kniitos'iur, (187 
22 W. R., 30. 

• Deefholts t>. IVtcrs, (1837) 14 Calc., G3I { Ilinmtrnm v. Kluisliat Jethiram-. 

(1891) 18 Bom., 98. 

Joy Prokasb Sin;' r Alboy Kumit Cbond, (1890) 1 Cab. \V. N.. 701. anil 
see, llukani v. Ragbnbir, (1003) A, W. N., 157. 

“ Mubammacl Yahya r L.alta, (1906) A W. N., 6i. 

»’ llukam .Singli t>. Ragliubir Barnn, (190.7) 27 All., .100. 

•* Ainrita Lai v. Nemai aiaml, (I90|) 28 Cab, 382, Chandra firkbar 1- Haiti 
Manjhee (ISOS) 3 (^_b., . N ., .ISO ; Makhiit Ahmed f. lUklial Iba. (IH9')) 

j.?5TOi i6c;i.! w.N'siTr ’'"‘'“'•'■"'"r'’ no I'lcJo i,. 
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reason adjourn the proceedings to a future date. Upon the 
dismissal of such application the attachment shall cease. 

This IS a new provision and applies to H. C. and Prov. S C. C. 

Its object IS to put an end to the doubts, which have from time to time arisen 
as to the continuance of an attachment in cases where an order has been made 
“ St' iking off proceedings’’ or “ remo\ ing proceedings from the file ” Such orders 
are not contemplated by and have no justification under the Code 


Investigation of claims and objections. 

5S (1) Where any claim is preferred to, or any objec- 
inst.sii&u>n ut made to the attiicliment of, any 

cki'ms^t'o, anti cjiiject- property attached in execution of a decree 
ions to attachment of, qjj the ground that such property is not 
liable to such attachment, the Court shall 


aiiathed property 


proceed to investigate the claim or objection with the like 
power as regards the examination of the claimant or objec- 
tor, and in all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection wos design- 
edly or unnecessarily delayed. 

(2) Where the property to which the claim or objcc- 
_ . ... tion applies has been adveitiscd for sale, 

.« p-*npTii(ii o M - Court ordering the sale may postpone 
it pending the investigation of the claim or objection. 

Act KIV of t88:, s S78 

Thu rule Applies to H. C. and Prov S. C. C. 

For form of nonce to attaching creditor, see App E., No. 26 

Hut an order of the Small Ctuse Court made in a proceeding under this 
rule is .an order made in .a suit v.iihin the meaning of s. 37 of Act XIV of iSSa and 
as such is finaP 'Ihis rule is permissuc. There is no pen.alty for not .applying 
under thu rule • The provisions of this and the rule immedi.ately succeeding are 
no: exclusive of the remedy by suit.* 

Pontponeraont.— A refusal to postpone app.arently does not affect limit- 
ation in a suit brought under r. 63 * 

Application of this rule. — Refore any cUim can be investigated under 
lilts rule It IS necessary to .asccit lin vvheiher the cUi n of the intervenor is based 
on a right origimiing hef >re or after the atixchment made by the decree-holder ;» 
and in the former case when the decree-holder .alleges that the claimant is .a 
for the judgment-debtor, ih- Courtis baund to enquire.* The Judge 

• Ih-no N.th r. Xufl' r Cl.iindi-r, {IS«W) 3 Cnlc. W. N , COO 

• Kfuliinhhupvii Devil r Vikramx Pevn, (IS0>) IS Mad., 17. 

• ‘••'indvr Singh e. Olusi. (ISOC) Is AH-, 410 s Rjghiinnlh r. Sarosh K. R. Kama 

,, j. Ih.m.. •-"■•fl. 

‘ I.vll r fiah K.K.n.lnn. (1874) L. U , 2 I. A., 210. 

•• .Kwii”'’'*’'’"'*’-. .^judhhxh. pSOClAW I:., Jfjs., 2S. 

•"■htir r. N.,l„r, Cl.iimlrr, (ISTajei) W. U-.CllC. 
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otherwise, if he objerts ts trustee of thirl pimes not before the Court.* A 
tnnsferce 10 poscessioo miv nue ili* <ia>e defence as his tr.insferor, the judg- 
ment flebior. routfl hi\e n»srd * The ropreseotatue of a Jiidcnient-debtor m 
possession of property so i^ht to «o! I m eicecution ts not bound to file an objection 
under this rule but ma\ w ut and defend a sun for p >sses>ioii by the purch.aser.* 

f!e,-fiter —If the dcbior dcr| ired insolvent and n receiver is appointed this 
does not present .t person claiimn); under this rule * 

Attachraent beforft judfjmont — Hy O XXXVIII. r S this rule .applies 
to atiarlinient bef tc judyiHent * In this list co'.e it was held that where a 
Imdl ird. in asm a.j nnst hi- ry.it f.>r rent, atcai-lirxl before jucif'inent certain 
grow ini; ( rops under »e>'ii m lA. A- 1 VI (II C) of lS6». the claim of an inter- 
\cnor ought to he ime-ticnted m the same manner as if it were a claim made 
under r 23 » \ci\'tll of 1S59,) to property .attached in execution of a 

decree 

Designedly or unnecessnnly delayed — It will be noticed that it is 
opt I in 1 1 with a Court to allow a rUnn or objei tion to be made, when there has 
been intennon (1 deh' m miking it Where ,1 Court has refused nr lias neglect- 
ed tu .adrnJif .ate .« cl uni MS order .-innot act prcjudici illy to the claimant * 

Practice —The claim mi m a ca-c under this rule should beffin. The onut 
IS on him to nruve li s rhim th n the goods or property atiirlied belonged to him, 
.and were in h's possession, and iheref-ire not m tint of the judgment-debtor. 
His evidence nij<i be confined (o his own claim, and not to establish the right 
nf a third party’ Wnere severtl person*, independently of one another put 
in cl urns under s jyR Tormer code) and it appeared that they each claimed to be 
in pos-ession of the s.ime portion of the proptTty under nitachment, it was held 
that the Court was bound to try each claim separately as between the claimant 
and the derree-liolder and it should not have thrown out nil the claims, because 
they were inconsistent with one another* Where an objection has been made 
and divallo ved, it cannot t>e renewed by the same person in the s.ame attach- 
ment * If in a previous .attachment against the alleged representative of 
the judgnient-debior no objection has been raised to his responsibility ns such 
representative, he cannot raise it on .a siibsequem attachmeni.** An order in 
favour of one of scver.1l decree-holders on .an objection under this rule does not 
enure m the benefit of other decree-holders who are not parties to the proceed- 
ings * ‘ 

Res-jadicata —The coolest i» between the decree holder .and the inter- 
venor the decree holder does not represent the debtor so as to make the 


' Roop Loll i>. IJokaiii, {ISS^) l.lCilc., 417 ;aco notco unlers 47 and r. 60, in/ra. 

* Dillumal r Kan Du. tlOTI) 23 All, 201; Ranmnatlicn r. Lcvvai, (1600) 23 

Mad., 165. .See al*a the ubecrvalioiio of litnade. J, in Murigoya p. Hayat 
Saheb, (1806) 23 Rnni , 217. 

* Ram Indunoti p. .Io’>shar, (I90G) 2ii All , Oil ; Seth Chand P. Durga Dei, 

(18S9) 1-2 All., 31.1, 

‘ I’araa Ram v. Karim Sing1i,*(18S9) 0 All., 232. 

* Kova Ramji v. Jadivii Nathu, (1804) 2 Bom If. C., 142; Java Ramji v, 

Jadavji Natha. I18t52) I Dum II. C., 221s and Kartick Chunder e. Mookta 
Ram. (1803) 10 W. R , 2|. 

* Roghoo X*t!i V. Byd »natb, (|870) 14 W. R , 364 j Jugohundho Bose c 

Hichya, (1871) 16 W. R,, 2» ; 8 B L R, App , 36 ; Sah Mukhun, i-. Sah 
Ko-mdun, (1874) L. R., 2 I. A., 210 ;24 W. R , 73 ; 15 B. L. R., 223. 

» Nga Tha v. Burn, (1866) U W. R , (P. B ). 8 ; 2 B. L. R , 91. 

‘ Slurodo Ifoyeo v. Xolun Chunder, (1909) II W. R , 255 : 2 B L. R., 333. 

* Khelat Ch'inder v. Dhuggobutty Cbnm, (1870) 14 W, R., 144. 

Mainlab Cliund v. I’carcc Dossee, (I8GG) C W. R, Mis., 61. 

■ ' Jsgannatb v. Canesh, (1890} IS AIL, 413 
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possessed of either for or as trustee for the judfjmcnt-dehtnr, and when 

the question of pIlssc^S1•'n is disnosed of m fisour nf the uhiecior, the Judge 
should not go in’o thst of title * The onlv question )>foper to be decided under 
this rule rs whether the prop^rts altiched is m the possession ofthejudg. 
men: debtor or some person in tru't for him, or whether it is in the possession 
of a third pirly not m trust for him * 

The 'sords “possessed” m r 50 and “ possession ” in rr 60 and 6l are not 
u'cd in a rcsincicd sense as reining to mere tan.'ible or physical possession. 
Thc\ inrlude constriirl \e p^^sesslo•^, or posse-sion m law, of debts and other 
intangible properls * 

Practice —The apnhration ought either to be dismissed, or numbered and 
regiMered as a suit « The iJrrwr is on the applicant to prove his clvini,® by any 
kind of ev idenre suftkient for the purpose.® and the Court i» bound to receive 
the ev idence offered m support of the claim provided such claim be made at 
a proper time, / e , befote s.ale.* 

60. Where upon the saitl inve.stigdtion the Court is 
Rih »*( of projivii.v ‘‘Atjf.fiofi tlmt for tho reason stated in the 
from Min^i.mrnt plniiii or ohjoction .sucli property was not, 

u'lion attached, in the posscs'sion of the judgment-debtor or 
of some person in tiustfor him, or in the occupancy of a 
tenant or other per-son paying rent to him, or that, being 
in tlio possession of the judgment-debtor at such time, it 
was Ro in Ids posse«sion, not on his own account eras his 
own property, hut on account of or in trust for some other 
person, or partlj' on his own account and partly on account 
of some other person, the Court slinll make an order relea- 
sing the pro])erty, wholly or to such extent as it thinks fit, 
from ai ■'chment. 

Act XIV of 1882, s. 280. 

This rule applies to H C and Prov. S. C. C 

Juriadictlon —This rule contemplates not only the entire release of the 
properly, but also the retention of the attachment to such extent as the Court 
thinks fit.® 

Porm of order. —Where the Court is of opinion that the property attached 
ought not to be sold, the proper Order for the Court to make i» a simple order 
releasing the property from attachment. “ It m.ny be th.at the order of release is 
based on the fact that the Court considers it proved that the property belongs 
to the claimant, but nevertheless the order cannot, .and certainly ought not to 


' Hamid Biklmt v Cuktear Chand. (18S7) 11 Calc , Gl7. 

’ Malitah Cliand v. Hurdvo Xnmm, (1871) 16 W. K., ] 19. 

* Chidimbira r. Ramvfaniy, (1901) 27 Ma«l • 67. 

* Bahoo Gokul ti Zyniili, (1809) 1 All H 0,176 

‘ Gooroo Doss 1' Bona Alonce, (1873) 20 W. R, .315; Hurrisli Chunder v. 
I’lioobuti 5fo3'e, (1885) 4 W. R,, 00 

* Dmode Lall v Oirecdliur, (1874)22 W. R , 392. 

’ Rlioiliarinee Daheo c Nil Monee Siiigli, (1S75) 21 W. R., 422. 

* Maliirajah of Burdwaa i* Kecra Lall Beal, (I8C9) ll Wk R , 54 

* Yashvant V Vithoba, (ISSS) 12 Bom., 231. 
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contain any declaration of the claimant’s title as against the indgment-deblor. 
And where, under this rule property which has been attached is ordered to ne 
released, the order for release is made with reference merely to the particular 
claimant who has obtained the order : the order is not to be looked on as a 
general decision (of which all the world can have the benefill that the property 
does not belong to the judgment-debtor.- See “ AppliC-VTIDX of THIS RULE, 
r. 58, ante Release can only be had under this rule and the Court must be sained 
that the conditions laid down herein e<ist.* The Court has no power to order a 
sale subject to a claim * 

Against tvliom — And the only person against whom an order can be 
passed under this rule is the decree-holder,* referred to under r. 63 ,* and not 
the judgment-debtor, who is not a party except in name ;• see *' OTHER SUITS : 
Limitation,” r 63 If ihe claimant proves that the property attached was at the 
date of attachment wholly or partly his, an order should be passed releasing the 
properly to that extent and that is the only order which should be passed.® 

Co-eharers — Where m executing a decree against the father and eldest 
son of a 1 lint Muakshara f.imily. the other sons, not on the record, claimed their 
shares, the c.ase ««'.as held to fall within this ruJe.a* So, where A got a partition 
decree agamst the tur/a without making the other members parties, the latter 
obtained release of their shares under this rule and where the half share in 
certain property was attached m esecotion of a decree as belonging to the judg- 
ment debtor, and a third party obiected on the ground that out of that share two- 
tightbs belonged to h'tn and onlv one-«'ghth to the judgment-debtor, it was held 
that this claim was one tint should have been inxreitigated, and that, if it were 
e8i.ablished, that share should be released from attachment j’* and see notes 
under s. 44 and r 58 

In trust partly on Recount of aomo Other person —This rule must 
be read with sOo and onlv refers to such portion of the property as (he trustee 
has a disposing power over Khairumssa devised certain property in Tfa-t/lob®*' 

i._- — ,j » . in create (he «'«iV 

• expressed in i(. 
(hat property in 
trustee, and it was 

argued that, if there was .a margin of profit, it could be sold, h was held that 
(lie margin of profit could not be determined unless in a suit ia which all the 
persons intereiied in the endowment were parties, and as V"' property 

nor any specific portion of it could be taken out of the )■ - 'cn *' 

‘ DhyrshUllr M«cr Abdul. tlSCT) 8 W. R.. P3 5 '*> 
g-iliuity, (ISTO) U \V. R., 144 . 

• Imvm Rvodee Rogunj t> Mahome.l Tukee, USG7) 8 IV. 

* ChimsuUlc MarWI, (tone) Jilt »m. UR-, 704 
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claim sho'jM h;i\e been .illoued * An<l where .1 cininnnt nas found in posses* 
Sion of property as trustee m U'tlf, it «as held that the Court executing the 
decree could not go beyond the question of possosion and decide that the deed 
was invalid and the property had detoUed on the ludgment debtor as heir * 
Where A contracted to h> down a certain quantttv of pavement for K, and, 
having earned paMn^ stones to the works to the sahte of R« too, received an 
advance of that sum from A, it was held that the stones should be released from 
attachment on H’s intervention* One Ukerdi I’onja at Veramgam consigned 
certain bags of ‘ecd to Velji Hint A: Co, at Uombay for sale on commisjion and 
drew .against the goods for Rs. 3,200, which at his request Vclji Hirji rS: 

Co. accepted and pud on receiving the railwjv receipts by post The goods 
w ere to be sold on arriv a1 on Ukerda Punja’s account and the proceeds credited 
to him as against the advance made by <he payment of the hundis. On the 
arrival of the goods at IJoinbay, they were attached by Ilhannal Sliripal&Co, 
who had obtained decree against Ukerda Ponja that Velji Hirji & Co , 

were entitled to the goods and that at the date of the attachment they were in 
possession of Ukerda Punja by the Railway Company “on account of or in trust 
for^ Velji Hirji, in the sense in which that expression 1$ used m this rule * 

If, upon the investigation —That is, if, upon the investigation of the 
claim of an objector ‘ In an investigation under r. 60, the Court has to deter- 
mine the question of possession merely and cannot go into the question of title. 
If (he possession of the person holding the property be on his own account, the 
fact that the judgment-debtor may have a beneficial interest or some title in it, 
cannot be gone into * 

A’’ii/i/feo/»«:'er*gii//un — The judge should confine himself to determine 
whether or not the property was m the possession of the claimant on his own 
account, at the tune when it was attached * 

Appeal— No appeal lies ® 

Remedy bj suit —A suit will he to establish the pI.-tmtifTs right to pro- 
perty, though no claim under r. j8 and no order under r 61 has been made. 
The object ofr 58 is to give a claimantaspecdy and summary remedy, but not 
to deprive him of his remedy by suit * 

Limitation —When a claim to a mok.trari has been allowed under this 
n]Ie,asuii for a declaration that the vv.ss fraudulent and ^e«{>/;/and 

for possession and mesne profits was held b.arretl under art. ii, Scli. 11 of the 
Limitation Act, because nos brought within one ye.ir of the order,'* 


61. Wlicro the Court is satisfied that the property 
Pisaiiow-ancc of claim was, at the time it Was attached, in the 

to projjerty attached. paSSi&Ssio/J of tho jll0gnivnt~debtO2' tiS hh 

^own property and not on account of any other person, or 
® Ng in the possession of some other person in trust for Iiim, 

'tJiMien Chand v. Narhr Hosseio, (1887) L K , 15 I A , 1 ; 15 Calc., 329. 

' ''mid B.ikhut V. Huktear, (1887) N Calc , 617 ; fnllowed in Sheoraj' Nandan v. 


\>al Suran, (1691) 18 Calc, 290 land 
1. p. 12. 

'^-(1870) 2 All H. C., 337. / 

V. Dbarmal, (1897) 21 Bom , 237' 

0899) 23 Bom., 428. , / 

• 111-..- f. Nadir Hossem, (1887) L. R , R/ 

* idonmoliiny Jassco v. Radlis Kristo Uass, (ly 

' Koylash ChunJer v. KoyUsh Clumder, (1884) !». 

• U.syaram t>. Govardhan Das, (1904) 23 Bom , 43S/\. 

* Raghunatb Mukund v. Sarnsb Kama, (1699) 23 Botm^\ 

"> Rajaram Pandey r. RaghabanaoianTewary, (1897) 24 Ca». 


Ourjorji »’ Ohunb.si, (1892) 16 
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or in the occupancy of a tenant or other person paying rent 
to him, the Court shall disallow the claim. 

Act XIV of 1883 , s 381 . 

This rule applies to H C and Prov. S C. C. 

Nature of the decision — The proper order to make under this rule 
IS that the claim be disallowed ' 

IVhen sufficient — The order will be correct m cases where the claimant does 
not appear in support of his claim ;* or fails to produce any evidence as uell 
as in cases where the claimant fails to produce evidence worthy of credit.* lu 
all these cases there is an adjudication and an order .adverse to the claimant or 
objector which may make it necessary for him to sue to have it set aside , ® and 
See the cases under “ Limitation,” r. 63 

Whom it affects —An order passed under this rule enures to the benefit only 
of the person in whose favour it is passed, te, the attaching creditor.® Thus, the 
jud^meni-creditor, or persons chiming under him, cannot set up as a bar that a 
claim made by their adversary for the releise from attachment of the properly in 
dispute, was dismissed as against a judgment-creditor who lud attached it in 
execution of his decree ^ And where the claimant is in actual possession, the 
effect of an Older disallowing his claim IS that he IS m possession, without any 
tide * The f.icl that Government may base released certain lands from settle- 


“LlMiTAnoN,'' r 63 

Application of rule— This rule has not been applied to claims tn 
propeity attached before judgment, for O X.'v.XVllI, r. 9 which prescribes the 
manner of investigation, is silent as to the result 

Limitation —The date of disposal of the cl.iim is the date from which 
hmuauon m execuuon runs n When a Court ditallows a claim to attached 
property owing to the claimant’s not hiving given any evidence, there cannot be 
8.110 to have been any mvesiig.iiion under r $8, the order is not one under r 6t. 
and .aft. 1 1 ot the Limit itum Act docs not apply.'® lii 1878 , tnc plamiiif purch- 
ased at a Court sale ihe first defend int's interest m certain l.ind, but he did not 
obtiin possession In 1 SS 8 , the s.imc property was purcinsed by the fourth 
defendmt in ctecution of another decree ng.iinst the same judgment-debtor. It 

> Muludeh Mundul r- Modhon. (IS71) IG W. IL, SO. 

• 'fniKKira f-ojtuliirco r. IjJut'-oDnHsi. (Iii7o) -J W. It , 41] ; Dhuiiput Singh r. 

liidur Chumhr, (I»7dJ 13 W. It . 1.>L 

• Srvvniiuito U.ijrah r. TAjowldecn, (I874J 21 W, It., -lOO ; (tooroo Doss v. b’oni 

Monce, (lt7J) W W. IL, 313. 

• (.o..ijlur r. {IS7I) J5 \V. IL, 5Ji. 

• KAtiiijuc e. 'Isvur Chiimlrr, (IS74) 22 W. It, .’JO; Urijo Kisliore X»g r. ILim 

Dvsl. (1871) 21 IL. 133;.StnU.an I>il r Amhika I’erslud, (ms't) J5 Cnle., 
.'iJl : 1. It , \i 1. A . !21 : foil in Itaiuni Hue r. Al>Iul Under (IOU3j 32 Calc., 
AT7 : Khub Lsl r iLsm l-Mhuii, (ISOilj 17 Cislc., 20". 

• Khub Lnl, r r.am LcK'hun, (IS!"!) 17 Chic., 2t». 

• r'>jhr(»)rim»'v r Kiirotinooniii**!, (IS74) 21 W, IL, 230 5 Dungs Xarnin r. 

,, ntr«dliufi, {llsOi’OG l\. It, 157. 

IJr.jo Kivh-ire r. lUm Djnl. (1874)21 W, IL, l31. ^ 

• Niiiivj c Cliurn r. Jogendro Xntli, (Ih7l) 21 W. iL, 3Co. 

“ Jorrrr I’csiotiji, (IKOCjSDltom , 4<i3, j*. 407. 

' recharam n AUlol, (IS'sj) || Cale . 5». 

’’»lUr firgU r. Toni Mahton, (Ib9i>) 1 Cale. W. X,, 2L 
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appeared that the plamtifT raiseiJ an obiection ba petition m the course of the 
proceedings in eaecution of the last mentioned ilecrce, but his petition uas dis- 
missed on his \akil stating that he wts not m possession. The pliintilT then 
sued in 1891 lor the property purchtsed by him that no order had been 

passed under r 61 .and that the sun was not barred under the Limitation Act, 
Sch II. an. 1 1 ' 

In trust— See “ In Trust, Xc," r. 6 o* 

No appeal — Xo appe.al hes from an order under this rule.® 


62. Whore the Court is satisfied that the property is 

„ . f ,, u subject to a inortgn'^o or cliarge in favour 

m*ni«uhjei-ttQchimof of soiuc person uot lu possessioii, and 
iijcnmhran«r. tliiiiks fit to coutiiluo the attachment, it 

may do .so, subject to such mortgage or charge. 

Act NIV of 1882, s 282 

This rule applies to H C. and Prov. S. C. C. 

Subject to a tnortgagfe -A sale subject to a mortgage means a sale 
made expressly subject by the sale certificate.* 

If property is sold subject to a mortgage, and bought tn by the mortgagee, 
the debt is satisfied if the value of the property is sufficient to cover the debt.® 

Where a mortgagee is m possession of the mortgaged property when it is 
attached m execuiion of a decree against the mortgagor, he can claim to have the 
attachment withdrawn." though an equity of redemption mty he sold in execu- 
lion of a decree ^ Mortgages noted in the sale proclamation ns claims 
upon the property sold should be entered in the certificate of sale and computed 
as part of the purchase money, if they have been .admitted by the parties, estab- 
hshed by decree or dccl.treJ under r. 62 to be charges on the property and the 
sale has been held subject to them.® 

63. Where a chiitn or an objection is proforrocl, tlio 
Saving of luits to pAFty against wlioin fin onJof is macio may 

citabiisbrightioottach- institute a sult to establish tlio right 
ed property. tvhich lio clnlms to tlio property in dis- 

pute, but, subject to the result of such suit, if any, tho 
order sltall be conclusive. 


Act XlVofiSSi, s. 783. 

This rule applies to H. C., and Prov. S. C. C, and does not .opplv to the 
Calcutta S. C. C.® 


The essential condition precedent to. a suit under this rule is the miking of 
an attachment of some property, of objection being taken to. such attachment, 

‘ llunisami RedJi v. Arunicbala Rcddi, (IM5J 18 .^f«I^., 20'. 

• Bislien Ch,inil v. Nadir Hossein, (1887J L. ft , 1.7 J. A., 1, p. II ; 1.5 CUfe , S20. 

» Abflul Rahman v, Muliammad Tar, (1882) 4 AU., JOO 

‘ Nagiudas f. Halalkore, (I8SI) 6 Bom., 47a 

‘ Dulichand tr. Ram Kuhen Smgh, (1881) 70ile , CH ; L. n.,SI. i.. Cl ..»a, jja 

• Kassiravv. Vithaldas, (1873) lOBom. H.C, !<». „i* ® 

» Samwati Debi r. Nabadwip Chandfa. fj 870 ) .5 B I.. fL. 3 ^n pat 

Nath V. Gobmdmani, (1805) 4. IJ, L P.., O. C.,83. 

• Shantappa Chedambsraya v, Sabrao Bamehandre, (1851) 18 Beta., 17^ 

• laraail Solomoa e. Jfahomed Ktao, (lESJ) IS Cals., 2 > 5 , 
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or in tlie occupancy of a tenant or other person paying rent 
to him, the Court shall disallow the claim. 

Act XIV of 1882, s 281. 

This rule applies to H. C. and Prov. S. C. C- 

Nature of the decision. — The proper order to make under this rule 
is that the claim be disallowed * •• 

iVhin sufficient — The order wiVl be correct m cases where the claimant does 
not appear in support of his claim ;* or fails to produce any evidence as wc 
asm cases where the claimant fads to produce evidence worthy of credit. 
all these cases there is an adjudication and an order adverse 10 the claimant or 
objector which may make it necessary for him to sue to have it set a»ule ; " aon 
See the cases under “ Limit\tion," r. 63 

Whom it affects. — An order passed under tins rule enures to the benefit only 
' ’ . ■ ■ ' - • ■ 1 -phus, the 

■ bar that a 

• • *. property in 

ached it m 

• ■ , ssession, the 

effect of an Older disallowing lus claim 1$ that he is in possession, without any 
title.® The fact that Goiernmem may have released certain lands from settle* 


•‘LtMITATtON,” r. 63 

Apphcatton of rule —This rule has not been .applied to claims to 
propeity .attached before judgment, for O X.'c.WTlI, r. 9 which prescribes the 
manner of inaestigaiion, is silent as to the resuli.*® 

Limitation —The d.ate of dispos.al of the claim is the dale from which 
limiiaiion m execution runs * • When a Court di«.allows a claim to nitachcd 
property owing to the claimant’s not haaing given any e\ idence, there cannot be 
saia to have been any investig.iiion under r 58, the order is not one under r. 61. 
and .art. 1 1 ot the Limitation Act doct not apply.’ * In 1878, tne plaintilT purch* 
nsed at a Court sale the first defend int’s interest in certain l.ind, but he did not 

obtain poss'^ssion In 1S8S, the same property ".as purchased by the fourth 

defendant ui execution of another decree .igauist the same judgmeni-dcblor. It 


' Miilndch .Mundiil r Modhox. (IbTI) IG W. It , SO. 

• Tripx.ra .‘•i»iidiiri'9 r lijut'oniiint, (U»7S> dt \V. It , 4U i Dluuinul Smcli v. 

It dur Cliiiiidtr, (l‘«Ttij l.t W. It.UI. * 

• brrtmuiit'j Hijrali r. Toj.«»lrlecn, (1171) 21 W. It., 4n9 • Gooroo Dosi r Sons' 

Sloncc, ‘-■’i W, U , 313, 

» tJix-ii lur (IS7I) IS W. It., 31], 

• Kmnlnrc r l,.ur Cliiiiwl. r. (|ST4) ‘J-J W. U , .10 ; Uriio Ki.Uurc N&s; r Uam 

Hi il. (Is74) ‘21 \V. It., in 5 .Sinlhari e. Ainluka IVrili.vl, (ISsSi 15 Calc., 
V‘:i • '' • “* I’tJnm I‘>«* r. AHluI Kader (lOuS) 3J C’aie-. 

•kT. 5 hhub L%1 r. Itaiii lyK-hun, (l'‘0‘ij 17 Ci»k., 2W. 

• Ktiuti Lai, t Uam Lx I>an. (Istui) 17 CmIc., 

• • Ilrlji r. It«m I»j«I, IIS7I)21 W. It., ISX 

• N.m»\r Churn r .J..„-rrxlr« Kaili, (IH74)21 W. It., 5C.>. 

•• 4117. 

,* V«Uf*tur Al.lul. (tW.) II Cat- ..V. 

*f*tUr t-irjl, •. Ti>fd U*hron.{|«i 9 >,) | c«I-. W. .V., 2 |. 
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appeared ihit the plaintiff r.nise«I .in obiection bv petition in the course of the 
proceedings in execuiinn of the I.ist mentioned <lecrce, but lus petition vns dis- 
missed on his sakil statist ihii he n IS nut in possession The pliiniiff then 
sued m iSoi for the properly pur<.h ised by linn /W.f, tint no order had been 
pissed under r 6 i and that the suit u.is not birred under the Limitation Act, 
Sch. 1 1. art 1 1 * 

In trust —See “ I s Trust, &c r. 6 o * 

No appeal — N'o appeal lies from an order under this rule ’ 


62 Wlierc tlio Court is satisfied that the propert}’ is 
of ..,.rh subject to ft mortgage or charge in favour 

m-nl guhjwttocUim of of SOIUG pCrSOIl llOt 111 pOSSCSSlOH, and 

uietimbranc^ir. tliiiiks fit to contiiiue tho atticIiiTient, it 

ma}' do so, subject to suclt mortgage or charge. 

Act XIV of i 8 S 2 , s 282 

This rule applies to H. C. and Prov. S. C. C. 

Subject to a mortgage —A sale subject to a mort{r.ise means a s.ile 
mide expressly subject by the sale certi(ic.ite * 

If property is sold subject tn a mortgage, and bought m by the mortgafree, 
the debt is sitisfisd if the value of the property 1 $ sufficient to cover the debt.® 

Where .1 mortgagee is in possession of the mortgaged property when it is 
attached in execution of .i decree .against the mortgagor, he can claim to h.ive the 
att-ichment withdraivn ,* tliougb an eriuiiy of rcdempiion may be sold in eiecu* 
lion of a decree ^ Mortgages noted 10 the sale procl.imation as claims 
upon the property sold slioul'i be entered in the certifie-nte of sale .ind computed 
as part of tlie purchase money, if they have been .admitted by the parties, est.ib» 
lished by decree or dccl.ared under r. 6 : tobe chaiges on the property and the 
sale has been held subject to them.® 


63 Where ft cltiiiu or an objection is preferred, tho 
Raving of suits to pftrty agftinsfc whom an order is made may 
MtoWuhnghitoatucii- institute ft suit to establish the right 
e properly, which Jic clftims to tlio property in dis- 

""te, but, subject to tho result of such suit,^f ^ftjiy, the 
Jer sliall be conclusive. 

V. vfj- - 

, .W ; Kau .ippiies to H. C , ab^Prov. S. C. » f *r; > I 

,19'J>)2Calc.'J.« 

The essential condition precedent to a suit * t ij"* 

attachment of some property, of objecti"' 
tJ)2 


* Munisami RcdJi v. Arunachale It,. 

itom. 

* Bislieii Chanel v. Nadir ^ 

* Alxlul Rahman ti. Muhamm.jjjgijj 
‘ Nap''‘Cj‘''~^HalaIkorc, (J89I) 



li mil')'’ 

'ad.l’UV 

r. A„l,|> IlilW'r'-. 
&) i AH., 100, 

47 a 

Ram Kishin Singii^8SI)7Ctlr,, Git 1 L It., G f. i,| H m 

• ft._ .^^Vithalclas, {1873) 10 Boro. If. C., lOft \ 

I Saraswal. Ochi v. Nabadwtp Chandra, fl870}A D. L I',, S 11 ), (‘ul < Y 
Nath V. Gobiadmani, (1860) 4. B, L B., 0. (i, M. 1 

• Shantappa Chedombaraya r. Sobrao Ilancliiniira. Jl^DlJ 1» |t m , |H 

• Ismail Solomon r. Mahomed Khan, (1891) IS Chip., PH). 
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or in tlie oecupanev of a tenant or other person paving rent 
to him, the Court shall disallow the claim. 


Aa XIV of i££2, s. zti. 

This nils applies to H C. and Pror. S C. C. 

Nature of the decision-— The proper order to mate oader this rule 
is that the cla-ni be disallowed * 

sufiarnt — The order mil be correct »n cases tv-here the claisiaiit does 
not app^r in support of bis claica ,* or fails to p-oince any ev'dence as well 
as in cases where the claimant fails to produce endence nonhy of credit-* In 
all these cases there is an adjud-catioa and aa order adverse to the claimant or 
objector nh’ch maj make u necessary for hm to sue to have it set a^ide ; ® and 
See the cases under LIMIT^TIOS," r 63. 


If'/iorn tl affc/s,—.\n order passed under tris rule enures to the btneai only, 
of the pets'ja in whose fas our >t is passed, r-r., the attaching creditor.® Thus, the 
jud.:meai-crtd.tor, or person* cUimm’ under him, cannot sm up as a bar that a 
cla m made by their adiersary for the release from aitacbmem of the property in 
dispute, was CisiTussed as against a )udgment<ieditot who had attached tt ta 
execuiion of his decree.* And where the claimant is in acwal possession, the 
c.^etl of an Older disallowing his claim n that he IS m p3s»es!ion. without any 
title* The fact that Goiernmeni may have released ceitaia land* Iroat settle* 
ment n pa)irtnt of teseaue on the grouni that they were appTi'pr .tied to a 
religious endowment, does no* exempt them pertnanentli from being ititchtd 
and sold la execution of a decree against the person « ho m.n> hold them, li it he 
oroied that he held them ent-rely for his own use , * see ai»o the ca*es under 
*• LuuTtTlos," r (13 

Application of rul© —This rule has not been applied to cU’tns in 
propeit) attached before judgment, for O X.VXt 111 , r Q which prescribes the 
manner of ins estimation, is silent as to the resutu’ * 


Limitation —The date of disposal of the claim is the date from i.hifh 
limi’aiion m execution runs >• When a Court disallow $ a clam to attached 
properly o<nrg to the clumstt’s no: basing guen an> es idence, there cannot oe 
sa d to base been anj loves’igaiion under r jc, tl-e order is nut one under r Oi 
anJ arc 11 oJ the Limmti-m .\ct does o-u apply '* In tSrS, tre pla ntirf purch- 
ased a*, a Court sa'e t.ne fi'st defendant's in’erest in ceriain l4.n }, out he d'd not 

In the same propert) was purcimed the fourth 
me judgmeni-deotor h 


defendant 


■xecution of another decree against the i 


• 35i ’.vl'S Jluf LI r 2r>»lW.. (Ih;!) JO u 

• Trii-*»*» >.>jtilorie r Ijjjl x^cn,-.., dMV.R.jli Ij', , ,r, .1 .1 

li-Lrei.unl.r.lKujrstS K,l.*i ‘ » J . U lUupJl .SmgU r. 

• hfr* f3titt-> Hjjrali r. l|»>rii sv I' aii'i - » . r> , 

More-. (l^Tdj Uir W. V. . 7.17 * ‘J . 1 O , r. bona ' 

•(.^-Iilirr llS7l)lt\V R.Sll 

» K»”uc-« r (|S74) ijj V.' It fj. I'-,,, I- 1 I.- 


.1. 1; c*:-„ 2i>». 

r-'i} • Ki«!,'.rti r lUm iij»i, ii«7i: 21 u' It. in 
> S.m.y. K.,,,. (|s:i,2l \V. It. set 

. l-«V.*r»tnr At-lal, OH-v.-.) H CM- . S', 

‘^.lUr KirsS. ,.T.,e,l U.I.U«. (|*>!, , 


■ Naraiii v. 
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A suit for the dechration of plamufTs right to and possession of a property 
attached, and for a perpetuil injunction to restrain its sale, is subject to a 
fee of loRs under sub.ection 1 1) irt S-heJule II Act V'll of 1870^ 

Jurisdiction — It is the value of the property in dispute and not the 
amount of the decree that determines jurisdiction ^ 

Small Cause Court. —Whether a party is to sue in the Civil Court or 
the Small Cause Couit depends upon the nature of his cl.aini and the right he 
seeks to enforce A person vvho\e goods litse been illc^ially sold in e’leciiiion 
may bring a suit in the Smill Cause Court to recover them but where a 
denec-huider merel) seeki to obtain a declimtion that certain property 1$ liable 
to attachment m execution of hi$ derree he must go to the Civil Court;* and 
this IS .aliu the case when the decree-holder suev 10 citablish his judgment- 
debtoi^s title to property rele.xsc h* or «licn the unsuccessful claimant sues to 
establish his right to pervonil pioperly and to recover the value of the same* 
And a rrguUr suit to fullo-ir move ihles .xtlached, nr to set aside an attachment, 
Hill not he in .1 Small Cause Court m the N'orch-West.^ 

Limitrttion — ‘«>c art ir, Seft ff of the Limit.ni/on Act, W of 1S77. The 
Code does n n preserrbe the extent to ivhich an investigation should go under this 
rule, .and if there is an oul'r of a cnnipeicni Court the limitation of one year 
iMlIapp!),* vvhaievcr niav be the form m 'vtmli the sun is brought.® A person 
vihn IS a defend int in the sun may be concluded by such an order 

This limit. ition will not apply, if the Judge has refused to make any investi- 
gation, or has rele.a<ed the property from attachment uithouc making any 
inquiry,** or has dismissed the applicaiiun on the claimants' vakeel stating 
that his client is nut m poisession or the applicition has been struck olT for 
default of prosecution ,* * or if ihe decree has been p iid ofT, and for this or any 

to in iJlian iKvi c /Crmur.i I Itoapiru, (I9P.>) 27 All 44 As to when a deolara- 
tors Ktit uiulrr thi* rule ixfii oiio<I«cla(at«w. and tvhen for (tio, see ilioti 
biiigh V. KauiHilla, (IS'Ml IC AH , 303 

' Fulkuinari r Ubindijam Misra, <19071 35 C.ilc , 2u2 ; 7 C.ile J., 36 

* Durg.a I’riMSil v. I’.acM*, (1837) 0 All.. 140 I5ut sco Annnii Hsu v. Rama 

(|N37} JO .Mad., l.li , ifo<lliusuduii tr Uakhal, ((833) 13 Calo , lOJ. 

• v|nb Karain Singh r. Ah. (1831) 9 C. L H., 8i 7 Culc . 603 ; Kahan 

p. Kali, in, (183, '1) 9 Horn., 239 

‘ '■ ' ' •' ''oo’' - Calc., OOS i Alchar Ali i’. Jesuddiii, 

*• alas V. Jeshan Rav, (1880) 4 JJora., 

• • . g, (iS8U] 4 Horn, 305, note; Maho- 


* I’.am Dhun r Kefal Disivaa, (ISC*) lO \V. IC, 141. 

* Moozdton V. DinohuQclhoo, (1870) 13 W. U , 99. 

1 . o. . T .11 ir.a. IlaUi Bakhsh w. Sita, (18S3J 6 All , 

■■ • 4 All , 4IG i Ollicrwiso, in Bombay — 

lom , 259, and 5Iadras — Davud Beg r. 


’ Sardhari Lai i’. Ambika (1887) L R , IS I 
Koyyatii v. l)oosy, (I90G) 29il*d . 


231. 


' s IC Cale , 521 ! followed, 
V Vithova, (1838) 12 Bom., 


OaIc , COS ; Khub Lai v. Ram 
a Jfol V. Brown, (18S0) 3 All . 504. 
jO) 27 Calc , 714. 

.A^Oilo., 103^; Veiikapi v. Chenbasapa, 


' Sliibo") Xarain Singh r i(u<1]len ^ 
lyinhun, (1890) 17 Calo , 2619'^ 

’ Surnatnoyi Dasi u Astiutosh 

• Chandra Bhushan V Kamkanth, . -r-.. w. ........ 

(1330) 4 Bom , 21 ; Mahomed Au . r. Kanhya Lai, (1805) 2 W. R , 203. 

* Juggobundhoo w/ Saehya Bibi, (1871) 8 B. L R., App. 39 ; 16 W. R , 22. 

> Muoisamt Reddi v ArunachaLi, (1893) IS Hail , 205. 

♦ Kallu Ual o. Brown, (1380) 3 All , 504 ; confiys -Sidut Ali v. Ramdhone (1SS‘>1 

12 c. L.,R,43. . ' \ -I 
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0 a regular suit, a suit will not lie for a mere declaration without any prayer for 
onsequential relief.' 

A regular suit by an intervenor will not He, under this rule for the purpose 

Df establishing that the interest of a judgment-debtor which was put up for sale 

ivas that of a tenant only and not that of an usufructuary mortgagee.® piis will 
not bar a suit by cither party, when the procedure prescribed by r. 5^ been 
applied in the case of a mortgage decree for sale.* 

Suit unnecessary. — Where a claim under r 58 vv.is rejected, but the decree- 
holder withdrew his attachment, it was held the paities were restored to the 
status guo ante, and the cl.nimant under r. 58 did not require to bring a suit.* 

Effect of suit.— Where the fltiaching-creditor brought a suit and obtained 
a decree establishing his right of attachment, it was held that the effect of Jhat 
decree was to set aside the order of release and to restore the slate of things 
which It had disturbed ;* and that an application for execution .“igamst the 
same propertj made after having obMined the decree, is whatever be its form, 
in substance one for the continuation of the former proceedings, if an application 
has been made ;• and is not, therefore, an application to execute a decree 
within the meaning of Act IX of 1871, Scb. 11, art. 167 ' Where the same 
properly is attached in execution of different decrees, and all the attachments 
are remo\ed, it is not necessary for each attaching crcdiior to bring a separate 
suit. A decree obtained in a suit brought by one enures to the benefit of all * 

Court fees And value of suit — For the nature of suits brought under 
this rule, the amount of Courl-fee-doty required, and their v,n1u.ition for pur- 
poses ofjurisdictiun, see Dayachand Nemehand v llfinehand Dharantehatid^ 

• Kiuilii.imm.t r. Kunliuimi, (ISOJ) 10 Mii'l , 140 , ovorriilcd, Kri»tnam v Pethurj, 

(lUOGj t!9 151. 

» Amjad Ah v. Kuuka. (1801) OB L. 1*. , App.. j 17 W. R , 30|. 

» J«y I’roksih p. Alhoy Kurarr, (1800) I Calc. U’. N., 701, tee, IXiiavaj-^a p. 

hjcd AbUa Saheli, (l00I)'2t Mad . 2i;. 

• Oripil I’lirtliutim p lUi Divali, (l^di) |A Iloin , 211, 

• .Mahotiad U'arrii c. I’ltinibur. (1874) 21 W. It , 4.03 j Bonomah f. Pfotoniio 

NaraiM, (ISOO) 23 Crtlc . 820. 

• lUjiratlintm r. Shctalijafunul. (I8'<4) It Med , |O0 



AiiMidrav, (IS-aj'? 203; IlAtn 


j> ilj.111' i.l .Miter, li; Kri«l>n.tji t 
pooi.dcr p (m.j» J"ur. Calc , 

' Chintar* mre r Imir Cliundcr, (I8C0) 12 W. IS . SMI. 

* Iiuirliiiid N<riicl)uiil r II< iiicI>iiih 1 Pharamcbncid, (IS'II) 4 j5om , .')|5 5 
“ Rtlkiidint, (18Mt) 4 Ibim , 320; KoLi^lirrri r. Kolulirrn, 
(I'.vjjp , 21). Vithil I. ltd- 
f' ‘ * ■ ~ Jadiun Ral, (IS7U) 2 AH., 

' 72’1; Ridmr r. Atmaram, 

• *, 0 AH , 311; Manra) Kuan p. 

.• •• Xaram, (It'.'ij llAH.,. 3 a' 5 j 
■ . 3 .TI, I'linl Ktimari p (iliAt). 

•1^, 3R } and comp^rtf the 


(IV- 


3tad , 


HxIS* I ri 
Kd.) I. ami 


- S A . .. 


. .-.I-.. , I...,,. 
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under rr. 60, fir, 62 ;* nor to a suit betueen rival claimants nor to a suit 
by a person «hnsc properly was held in execution proceedmijs not to h ive been 
attached ,* nor to a sun inslilulcd bv a claimint who continueii to be m 
possession after the rejectum of her claim, anl tlic property was s.ibsequently 
sold under a second aiiaclimeni * When? the suit is not to follow certain 
property but its proceeds, one sear’s limitation does not apply Thus, where A 
cot a decree a,;ainst M > wid.m for \\r»n,;ful c«>iuersion of his umber by M, and 
attached the propert) of .M » brother, (he atUiliment was disallowed. A then 
sued to execute against the properly It ua". held tli.at M's brother having sold 
the timber and benelited In die s ime, .\ could fullou the proceeds in Ins hands, 
and the limitation «as six >e.ais Irom ilie date defendant received the money.® 
The nght of .a rcscrsioner 10 sue .a<-i lues on the deith of the widow The fact that 
he has made an unvurressful applu.auon for possession in execution proceedings 
against the widow and li is nm sued tinder this rule fs 283, former code) does not 
debar him from filing * regular sun • \rt.ir,cl tblofbch II of the Limitation Act 
XV rf iS;". dues not appiv 10 .a suit lo recover pnipertvsold ostensibly in execution 
of a decree, but the sale of « hich «.a» in f ict audioiized by the decree under which 
the said properij purported to have been sold ^ And wliere the Court rejected an 
application made b> the claimant praying to siay the sale, m order to enable him 
to gel the convcvance execuied m his f-ivour by the judgment-debtor pul in, after 
having It registered, it w.av held that one >ear’» hmuaiion did not .apply.® 

Step tn aid of executiort-— A suit to set aside an order in n claim case 
1$ not a step in aid of execution.'' 


Sale <)cncralhi. 

64 Any Court executing a decree may order that any 
I'riwir to oidvr jiro [iropcrty attaclied by it and liable to sale, 
Ksii?i“r“roc!ii-i w 1,0 poi'tion thereof as may seem 

paid to perron ciiiiiivd. iiccobsary to satisfy the decree, shall bo 
sold, and that tlie proceeds of such sale, or a sufficient por* 
tion thereof, shall bo paid to the party entitled under the 
decree to receive tlie same. 


Act XIV of 1882, s. 284 

This rule applies to n. C. and also to Prov. S. C. C., so 'far as it relates to 
moveable property. 

May.— The word “may” means “shair ; but still when property is sold in 
execution of a decree, it cannot be sold again at the instance of a decree-holder 
who attached it before the att.ichnieot effected by the decree-holder under whose 
decree it is sold 


‘ Pvoghoonath Doss v. llydonath, (1870) 14 W, R„ 364.' 

• Doorgiram v. Nuro Singh, {1869) II W. R., 134. 

' I’ullamma v. Fradoshani, (SS9.>) 18 Mad., 316. 

‘ Luckhco I’rea t, Khyroollah, (1870) 14 W, R, 307. 

‘ Gooroo DasPyno f Ram Xarain Sahoo, (1333) L, R , II I. A., 69. 

• Tai V. LuUi, (1896) 20 Horn., 801. 

» Naxar Ah Kodar Nath, (1897) 19 All., 303. 

• Mukliuin Lxll t> Koondun Lall, (1873) 15 11 L. R, 243 ; 24 W. R , 75 • 

21. A., 210. 

» Panimuiiiniliiii v. I?’ ' til, (1690) 17 Calc., 263 

«<> KashvNa'h Ri l3S0j 12 Calc.. 317, This rule is not an ei 

toO. X'.’ ' rf«ppa, (1833)6 Mad., 93 


L. R, 


tceptioh 
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(c) any incumbrance to which the property is liable ; 
((/) the amount for tJie recovory of wliicJi tlio sal© is 
ordered ; and 

(tf) every otlior thinjj which the Court considers 
material for a purchaser to know in order to 
judge of the nature and value of the property. 

(3) Every application for an order for sale under this 
rule shall be aocoinpmicJ by a statement signed and 
verified in the m inner hereinbefore prescribed for the 
siiining and verification of pleadings and containing, so far 
as they arc known to or c.an be ascertained by the person 
making the vcrificition, the matters required by sub-rule (2) 
to be specified in the proclamation. 

(•1) For tlio purpose of ascertaining the matters to be 
specified in the procJnmatioii, tho Court may summon any 
person whom it tliinks necessary to summon and may 
oxamino him in respect to any .such matters and require him 
to produce any docuenent in his possession or power relating 
thereto. 

AciXIVoft883, sect. zS?. 

This rule applies to H C. and Prov. S- C. C. 

Void sales —The sal^s contemplated by this rule .are sales in C'cecution 
of decrees, and the procedure and the rules laid down regarding them are fr-imed 
on the .issumpiion that the property to be sold has been alre.ndy attached, ^ and 
that property not a(t.ich«j and not prochiinied c.nnnot be sold,® and where 

• - .ft-.. . .1 x-.f.., . .t — — j f.., Ki.. decreed on 

- ' ■ is rule lias no 

■ • R3B® decree, 

' been sold to 

him at a private sale.* 

OWDor ; estoppel. — The rc.al owner, if not a party, is not bound to come 
forward, ."ind unless he does something winch binds him, he is not affected by the 
sale.® 

Proclamation. — The object of issuing a procUmation is to give notice to 
intending purchasers, and not to the judgment-debtor;* to inform them of what. 

. ' ' ' • ’ • . -• - .. jifg 

. . • • • , and 

. ■ • ■ ' case 

■ 8 If 

* Denonnuth Uuckit t, Mutty I/»l Paul, (1802) 1 H)dc, 153. 

* Kam Onoogrolio v. Jliintoron, (>800) 6 W. R , 223 ; Fida Husain v. Kntub, 

(I8S5) 7 AIL, 33 j cojitm— Kishory Mohun v. M.alioiaed, (1891) 18 Calo , 183 ; 
n f. (189.7) 22Cilc , 909 { L. R.22I. A., 129. 

» R.s;/i Cliswl V. Vdnin, (|S39J JO All , WW. 

* nimatram V Kliuslialjetliiritni, (ISSt) IS Roni , 93. 

* Biawantapa v. Ranu, {lS8o)0 Dom., 80> p. 91. 

* Laek Ram r MohcBli, (1809) 12 W. R., IS8. 

' Abdool Kurcem v Jaun Ah, (1872) 18 W. R., 56. 

* Ishan Ciiunder ililter v. Babsh AIL (1863) Alarsh., Gl4. 
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Decree for money. — A decree for money cannot be sold. S 


53, 


“ Sale of Decree 

65 , 


Save as otherwise prescribed, every sale ^ 

tion ofa'decree shall bo conducted 

officer of the Court or by 


person as the Court may appoint in this behalf, an 
made by public auction in manner prescribed. 


Act XIV of 1882, s 286 

This rule applies to El. C., and to Prov. S C. C. 

Juriadictiotl — Sales under decrees p.assed « ithoiit jurisdiclion and 

wards set aside on that account are null and loid,® and so are ,^5 

decrees barred by Innitatton * But a separate suit to prove that tlie decree 
barred at the time of sale will not he * 

Ab//Vr— When a Court postponed a sale, but information not reaching the 

Natir in time, he sold the propertt he!,!, the sale «vas void.® 

Court may appoint — Tlte words ‘ whom the Court may appoint" apply 
not only to the words “any other person.” but also 10 the “officer of the Court ; 
otherwise anv officer mipht, Aithnui any euthoritv, take noon himself to sell pro- 
perty in exe'ution ThU', tf m the absence <»( a Subordinate Judge, a District 
Judge «ere to carrv on a sale, n would be set aside witho it proof of substantial 
injury," but where a MuomIT. ab-ent through iilne<s. empoMcrerl his ffshknr 10 
carr) on a sale, the sale w rs upheld . there w as no proof of subst.antial injury ^ 
The fact that a creditor .and his attorney have directed the Sheriff to seire 
property does make the I ittcr the creditor** agent for the purpose of selling it ® 


66- (1) Whore any property I't ordered to bo sold by 

i*rnci,m*ii..n id Ml. , public auction ill osocution of a tlccreo, 
1 ijj.ii 1 . 1 k <ui. ten Court ''hall cause a procl'Uimtlon of 

tlic intended mIo to he tii ide in the latiijua"© of bucli Court. 

(«) Siieh proelrtinntion «!hall ho drawn up after notlcQ 
to the docrco-hold-r and the judginont-dehtor and sliall 
state the time and place of sale, and .specify ns fairly and 
accurately as possible — 

(a) tlie property to ho sold ; 

(b) tlio revenue assessed upon the estate or part of 

the estate, wliere the property to bo .sold i.s an 
interest in an estate or in p.art of an estate 
pnyinrr revenue to (he Govorninent ; 

1 Jn'inln, N»*», Cli.*wdlir> r. ll<r«rVa %, (ISfU) '20 C*lc , III. 

• Ji lT N**'l, r Tlr»J» N»th. fis:0) 0 n L. li. App., 00. 

• n .’in A«.Mr r LxVhintni I) h-, (is;n)5 fl. L R . Cl. 

• X Jih-a .\li r M 1 Ra.v^nnUh, (1S73) M 11. U Ik, 4.?. 

• s irt U1 r Uri-ji. am (^*10) 12 All, W ; an.] ./v., y.^inuhl-lia r. iloluim- 

t-vkUi-'M 1.1 ail. IM 

• !>",•>. I'.M- r PiVih (isno, 12 W. R . "IS 

’ (> » C! 3-, !^r ti-* r ‘'■•'r^anriii*, \V. R., IS.U, p 4 J. 

• D r»h Allj ♦. {ISf..) 3 CL!-.. V»3 ; C Calc., 3:c. 
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Ordflp r chirfje oriJ“r of sile ifier Attachment, on a mnney^decree 
create> a » alid char^je on tlis propirty ;* a monev-dccree on a mortgage-bond 
does not * 

Consfru.hfln — The sale of a decree for possession of land does not carry 
the merne profits due to the deb'or and the sale of a decree partly 

erecuted only enables the pirch iser t a e<sctJte what rcm tins to be carried out.* 

Errsr in sale —If a Court directs the sale of property mt w.arranted by the 
decree, the person .a:;grie\'d mjv follow hi* propirfv by a rcguhr suit* And 
if the sale pro:! im ition aiscrts an iniere*t in the judgment-debtor which does 
not exi^t, the purchaser c m follow the money into the hands of the Sheriff, or 
even of the eaecunon-crcJitor, if the money has been paid to him* If the 
properly of v\hich sale i* sou’ht IS a debt, and the Court receii-es notice from 
the iTcgcd debnr that no debt exists the Court should satisfy itself as to the 
existence or otbcrmse of thedehi, and »/it comes tn the conclusion that no debt 
exists, sh'iuld .abstain from proceetling to a sale but it cannot call upon the 
the debtor to show cause uhy the debt should not be paid into Court * 

If the Court believes the propertv to be said is of occupancy tenure it is duty 
to notify the f act tn the proclamation • 

Eefireststl'tltve — It is only in cases where it is manifest that the judgment- 
debtor must have been sued as a representative that ihe Court has allowed a sale 
in terms of the inieresi of the pi-lgment-debtor, to convey the interests of others 
.apparently not parlies (0 the suit ; except uhere the person contesting the sale 
was bound to pay the debt for which the decree was pasied 

Berenue assessed —Not stating the revenue IS an irregularity, t this 
objectiun should be taken in the first Court, wh»n seeking to set aside a sale.** 

Any incumbrance —In the case of the mortgage, the amount of the mort- 
gage-debt unpaid should be stated.** If a decree-holder knowing of the ex- 
istence of an incumbrance does not notify it, the land passes free from 
It.** A third person purchasing the mortgaged property bona Jide at a 
sale in execution of a money decree obtained by the mortgagee against the 
mortgagor obtains a good iiiie free from the mortg.age lien, uriless the s.ale is 
subject to .t.** The absence of specification m the sale proclamation of 
incumbrances IS a material irregularity under Rule 90 ** It is tlie duty of the 
decree-holder to notify encumbrances >* 

• Sumj Bunsi Koer v. bhco Pvrslm'l, (I8S0) ^ Calc . 143 ; L R , 6 I A , 83 ; Bal- 

kishen ( Sitaram, (1835) 7 All , 731 ; Miullio Pershad v. Jlehrhao, (ISlil) 18 

Calc., 157 ; L. Ik, 17 1. A., J9I. 

• Radha Ksotv, Sadafiil Mahomed, (1831)21 W. R , 8G. 

» Ganesb L.all Tewari. (18SI) OCatc,, 213 

• OrKhchunder V. Hibaiiesuari, (1B31) & Calc., 213. 

• Assamatliem e. I.uclimeeput, (J879) 4 Calc., 142; Dorali Ally v. Executor of 

Mohceoodileen, (1878) 3 Calc,, 806. 

• Framji Besanji r. normnxji, (1878) 2 Dorn,, 258. 

’ Harilal Ahhesang, (lSSf>} 4 Bom , 323 

• Sirioh V. Mnckanacliary, (1887) 10 Mod,, lOk 

• Coajev Prasad v Juthen Ram, (1903)27 All., C84. 

Loki Mahton v, AJaib I.al, (1878) 4 C. L. R ,465. 

• ' Macnaglitcn v. Mahabir Pershad, fl8S3) 9 Calc., 655. 

. ** Megh Lall Pooreo v. Shib Fmhad, (1831) 7 Calc , 41 

•*Ki — • gpij also, Nnrsing Narain 

. 10 effeot of stating m tha sale 

Seth Gokul Doss v. Murh, 


Ilastln t>. Shxnkargifi, (J899) 23 Bom , 119 
«• Uoti Laul Roy f. Bhawmi Kunnri, (1901) 0 Calc. W. N., 835. 
• • Cliribala Debia v. Mina Kunian, (1900) S Calc. W. N., 497. 
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• j fit t^cv \voul^ 

the parlies who went to that auction had referred to the aecre , ^;^ow’s but 

found that the debt for which the sate was to take " decree was not 

Tuggomohun’s, and that the property to be'soid under t .. dehtof. 
the widow’s but because juggomonun Rut the 

and the widow was sued mereiy in her representative . evoressed by 

Privy Council expressly approved and upheld the r .j m fallo^r 

Peacock, C. J , in this case ‘ and in a later case another , decision in 

the decision in the tSlhvolumeof theW R, and declared that ,i,pre is a 

ns^,,i,oiiv e /N- «v»e.iiion-sale, there n 

, . to be sold, and 

. I has held that 

lor authority in 
affected by 'he 
ode. (s. 65 and 

O. XKl, r. Claims admitted by the parties or established by decree s 0 

be entered in the proclamation of sale as charj'es on tbe property, tbough ^ 
have come to llie knowledge of the Court »n an enquiry under 
only and have not been made the «ubiect of an order under r. 06 * , 

declaratory portion of a sale-proclamation is not, by itself, sufficient to ovcrriQ 
the description of tbe property m the body of the document * 

The proclamation should specify the details referred to in this rule { f°f 
an omission may farm a ground for cancelling the sale, in case any substsntia' 
injury has ensued; otherwise not * Thus, ihe omission of the juinma and the 
name of the decree-holder m the pioclamation does not vitiate a sale, unless the 
debtor has suFTered loss ’ Where the holder of two decrees attaches property 
m execution of one of the decrees, he has a right to state in the sale-proclamation 
that he also claims the same property as liable to sale in satisfaction of his second 
decree* Where a mongagee gtis separate decrees for instalments of the 
same debt, the mortgaged property should not l>e sold under one decree subject 
to the ocher, hut out and out * When a mnrtgaRce sold the mortgaged property 
under a money decree, hut the mnngage lien was not armounced nt the sale *, Aelo 
that the omuMoii to naufy the mortgage couM no be treated as an estoppel, and 
that the Tegistraiion of the mortgage was notice The aucilon-purchaser \vas» 
therefore, bound by the mortgage 


Rant docfooa —The order of attachment .and proclamation of sale must issue 
s'niul'aneciiisly The latter must contain certain additional particulars.” 

foW— This should be Slated in the prodamaiion of 
sale'* There is no rule of law Tequirin}r publication of the lalue in the noti* 
fjcifjoa 


.* Mansgrr of Duthhings r Rxmaput Singh, (1^72) 10 B b. R , SOI ; 17 W. Ik, 

• Not— run r, Aine'rorKidern, flST.',)"l \\‘, Ik, 3. Reo also, Hiilkhory Lull «. 

iilusi aiurn, (IS731 2» \V. Ik, UO. 

• Ums rhurn Rm e. Oobind Clmndfr Mosumdar, (1977) I C. b, U., 4C0. 

• Rhaiittpps C!ii*'faml»iraT» e. Suliran Ikamcbsndni, (1991) 19 Bom., 173. 

• D»(ifV» Xith V, AlAa Chnndrr. (1993) 0 Calc , Cll. 

• Anjnsai-Utmv .\rona Cbrllam, (19^) 12 Mad , 19. 

• nhfvip Fingh r Cowree Mull, S. !> J7, W„1^C0, p 533. 

• Bilik— IaII t KhoruAdbarer. (19G9) 12 AV. R., 79. 

• D.iiKiir.l.hvm1i«.(l951)i3r,om.22J5 RR 19I.A,22,HC. 

” Dhinlnp. Usnji, (1990) 20 Bom , 209 Rat Msrtand n. Dhondo, (1909) 23 
Iti'Ti.fill; and Ran Chan Ira r Jairam, (1909) 22 Bom., C96, and note to r. 
13. o-.v 

S-.\rtVm<d 1995,^ IM. 

” Bit i-*.ur IVhIivI f. hbsm Kmien,(l99i)8 Cite. W. ?»., 237 t not so— Kailif 
B.T.liad ‘■msh r. I) il— p Nirim Sihn. flpn) 9 Cak. W. N., "HI, But see, 
M-.bcn Tag.,rr r. Iltrrak Chand, (1009) 12 Cile. W. N , 5l2. 

** I’l'ulKim, fI90S)2iiAU..4l2j L. R., 23 1. A., HO; 2 Calc. 
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Order : chirpe — \n oril^r of sile ifter .uiAchment, on a money-decree 
creatcj a ‘ ilid chirge on ihs pr >pirty ,* a mm«v-decree on a mortgage-bond 
does not.* 

Cons/ru:/i«n —The sale of a decree for possession of land does not carry 
the me»ne profits due to the deb’or ;* anti the sate of a decree partly 
executed only enables the p irch aser t> execute what rem nns to be carried out.* 

Error tn sale —If a Court directs the sale of property mt warranted by the 
decree, the person aggrieved may f.iUsiv liM proprrtv by a reguhr suit* And 
if the sale prod im iiion .tuerti .an interest in the judgment-debtor which does 
not exist, the piircha«er c in follow the money into the hands of the Sheriff, or 
even of the execution-creditor, if the money has been paid to him.* If the 
property of which sale IS sought IS a debt, and the Coirt receives notice from 
the alleged debtor that no debt exists, the Court should satisfy itself as to the 
existence or othcrnisc of the deb', and. if H comes to the conclusion that no debt 
exists, should abstain from proceeding to a s.i1e ;* but it cannot call upon the 
the debtor to show cause «\hy the debt should not be paid into Court * 

If the Court believes the property to be said is of occupancy tenure it is duty 
to notify the f act in the proclamation • 

— It IS only iia c.ases avhere It IS manifest that the judgment- 
debtor must have been sued as a representative that the Court has allowed a sale 
in terms of ihe interest of the ju Igmeoi-debtor, to conaey the interests of others 
apparently nut parties to the suit , except where the person coucesting the sale 
was bound to pay the debt for winch the decree av-as passed 

Revenue assessed —Not stating the rexenue IS an irregularity, t this 
objection should be taken m the first Court, wh»n seeking to set aside a sale ** 

Any incumbrance —In the case of the morigage, tlie amount of the mort- 
gage-debe unpaid should be stated.** If a decree-holder knowing of the ex- 
istence of an incumbrance does not notify it, the land passes free from 
It** A third person purchasing the mortgaged property hom fitU at a 
sale m execution of <a money decree obtained by the mortgagee against the 
mortgagor obtains a good iiele free from the mortgage Hen, unless the sale is 
subject CO .1** The absence of specification m the sale proclamation of 
jncumbrances 1$ a material irregularity under Rule 90 ** It is the duty of the 
decree-holder to notify encumbrances.** 

' ^uFdj Bunsi Koer v. Sheo Pershad, (I8SO) 5Calc., MS j L B , 6 I A , 88 ; Bal- 
kisbvn V. Sitaram, (1883) 7 All , 731 ; Modlio Pershad v. ZIehrbao, (1891) 18 
Calc., 157 j L. U., 171. A., 101. 

• Badha Kant p. Sadafut Malmmed, (1881) 21 W. B , 86 

• Canesli Ixill Tewflri, (1881) OCalc , 213. 

• Grinhcliuadcr v. Jibaiicswan, (1881) 6 Calc., 213. 

• Assamathem «. I.uchmeepot, (1879) 4 Cole, 142; Dorah Ally v -Executor of 

JIoliccooildeerT, (1878) d Calc., 80C. 

• Framji Besanj'i v Hornj.a«jr, (1878) 2 Dom., 253. 

' Ilanlal i>, Abhesang, (ISSO) 4 Dow , 323. 

• Small V. lluckaniichary, (1887) 10 Mod., 194 

• BasJev Prasad v. Jutbcn Ram, (l!)05),27 All., C34. 

“* Loki Mahton v, Ajaib Lai, (1878) 4 C. L. R., 4C'>. 

• * Macnaghten v. Ufahsbir Ferabad, fl8S3) 9 Calc , 606 
. Megh Ball Poureo V Shib Fersimd, (I68I) 7 Calo , 41. 

“ Ki Sea aho, Nuraiiig Naram 

e effect of stating m the sale 
Seth Uokul Daas v. JIurli, 


Husfeln f. Sliankargin, (1890) 21 Bom , 119. 

•• Uoti Laul Boy v. Bhawini Kumari, (1901) 6 Calc W. N., 836. 
•• (linbala Dehia v. Jlina Kumari, (1900) 6 Calc. W. N,, 497, 
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the parties who went to that awetion h-id referred to the decree, , > ^^>5 put 

found that the debt for which the sale was to take pi^ce was n j^cree was not 

Jtiggomohun’s, and that the property to be'soia under .. debtor, 

the widow's but Jugiiorpohurv’s, because Juggomohun was ‘ J „ the 

and the widow was sued merely in her repretentattve cna 'nressed by 
Pnvy Council expressly approved and upheld the orinapi P follo* 
Pea™*, C J . \n tLa c.L ■' m ala<et caae another Beneh refosell <0 
the decision in the i8ih volume of the W. R . and declared that tne ^ 

Marshall's reports was good taw o And where, on «n execution'Saie, 
discrepancy between the condition of the proclamation of what is to ne i 
the certificate of what has been sold, the High Court at Calcutta '0 

. affected by tbe 
,de, (5. 65 

' decree should 

he cniered in the proclamation of sile as charges on the property, though they 

ha\e come to the knowledge of the Court m an enquiry under this provi^ 
only and have not been made ihe subject of an order under r. 66 
declaratory portion of a sale-proclamation IS not, by itself, sufiicient to overnoe 
the description of the property m ihc body of the document.® 

' • • ' rred to in this rule ; fo» 

, in case any siibstantwl 
n of the jumma and the 
■ • vitiate a sale, unless the 

• • Jecrces attaches propetty 

in execution of one of the decrees, he h.is a right to state in the saie-proclamstion 
that he also claims the same property as to sale in satisfaction of his second 
decree* Where a motigagee gets separate decrees for instalments of (he 
same debt, the mortgaged prnpertv should not be sold under one decree subject 


Rnnt decfPOR -~Tlie order of attachment and proclamation of sale must issue 
s'lmiihaneoiisly. The Utter must contain certain additional particulars.** 

r<ifr/r fr roW— This should be st.ated in the proclamation of 
sale** There is no rule of law requiring publication of the talus in the noti. 
ficaiion.** 


.* Mausg'r r,( Diirhhinga r. lUmapul Singh, (1S72) 10 U- L. U , 201 : 17 W. Ik, 

4 ’9 

• Jfurii-ruii r. Amer-rooildfrcn, (IS7."d2l \V. R,, .1. See also, IlulVhory Lall *, 

Stiro Clinrn. (lST3) 21 W. K, |l>9. 

* Uma diurii Sen r. Oobin-l Chund'-r Moiumdar, (1377} I C. L. U., ^CO. 

* *'h^'ltSJ 1 pa ChMamlnraTa r. huhrs'i Ramehindra, (ISOl) 15 lUm., 175. 

• DwarVa Jfith r. .\1nl,a Chnnder, (ISS5) p C«le , Cll. 


• ArunaCliMhm •. Aruna ChelUm.H^'O) 12 Mad , 10. 

• Ith~^p Sin’ll r n.,«rrt ilull. S. 1) N. \V.. p 033. 

• R hlifi' Lall e Khuru-V-lharce. (IhCO) 12 MMl., 70. 

• D.ubai r. l.hTaras\(l«t01)15lVim U R 15 I. A ,2^-’, 140. 

"• Ibi'iniUr-. p.rnj}, ( 1 sOd) 20 Ro-b,, SoO Rut »*'«. MarUnd r. Dhondn. — 
Pom., r, 21 ; Slid Ram Cbaii Ira r. J*irsm.{|S3'<)eJ flora., C«fi. *o<l note to r. 


•» Sef. \rivnir.r ,1 IfiS. 

” P.irii-i'iir Pnidnd r. Shim Kruwn, (1®S») 8 Cile. \V. »f., 2.'7 *, not bo— Ks'hl 
P.-mhad i-.nih r. Ihibrni Ninsin Saha, (lOilR H CaU. W. K.. 2'11. Put See. 
S uirr-f'dni Mdinn Ts,-.n- V. Ifaitak Chand. (tWx) 12 Calc. IV. N'., 512 
»» S-.vU•m^nd T. Viml Knar, tlS95) AlU 4 1 ? t L. R., 25 I. A., U 65 2 Cale. 

\v. s., :.5ii 
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Ordsr : chirpe \n or<l“r of site ifter Attachment, on a money-decree 
creatcj a valid chirge on the |>r>p}rty ,* a nionev-decree on a mortgage-bond 
does not.* 

Constm.-fion —The safe of \ decree for postessiun of land does not carry 
the me>ne profits due to the deb or .* and the sale of a decree partly 
executed only enables the p irch iser t> e'ccut- vvhat rem uns to be earned out.* 
Error tn siU -—If a Coart directs ih* sale of property not warranted by the 
decree, the person .a^griev-d mtv fijlliw hif propjriv by a regulir suit.® And 
if the sate prorl »m ition .ai>ert» .an interest in the judgment-debtor which does 
not exivt, the pnrehaver c m fallow the money into the bands of the Sheriff, or 
even of the execution-creditor, if the money has been paid to him * If the 
property of which s lie i» '^ou.'ht IS a debt, and the Co irt receives notice from 
the alleged debtor tint no <le*>t exists the Court should satisfy itself as to the 
existence nr otherwise of the debi, and. if it conies to the conclusion that no debt 
exists, sh.juld abai.im from priKCcding to a s.alc ;r hut it cannot call upon the 
the debtor to sho»v cause why the debt should not be paid into Court ® 

If the Court believes the proptrta to be said is of occupancy tenure it is duty 
to notify jhe iui >r> ihr prorhoiVioa * 

A‘r/rcx»«/,}/<re — It IS only in c,ascs vvhere It IS manifest that the judgment- 
debtor must have been sued as a representative that the Court has allowed a sale 
m terms of the interest of the judgment-debtor, to convey the interests of others 
.apparently not parties to the son , except ivhcre the person contesting the sale 
was bound to pay the debt for which the decree was p.asjed 

Reyetiue assessed —Not slating the revenue IS an irregularity, t this 
objection should be taken in the first Court, when seeking to set aside a s.ale ** 
Anj incumbrance —In the case of the tnong.age, theamount of the mort* 
gage-debt unpaid should be stated.** If a decree-holder knowing of the ex- 
istence of an incumbrance does not notify it, the land passes free from 
It*® A third person purchasing the mortgaged property io/ra fije a t 
sale in execution of a money decree obtained by the mortgagee i||||iiiiii 
mortgagor obtains a good title free from the mortgage In ii.,|iiiil ' 
subject to .|i* The absence of ~prrifirninn M 

incumbrances is a material irregulari ty 

decree-holder w notify encumUc**'’"-^ ‘ 
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a*i4 resoM Ths Pr-ry Co-'scil fci’d that co scwid 

salt ibouM ha^e bten af'er tbt rr»t bid coaS'ait'i ’ 

Confirmed.— C«rta:T rep'fJtsti: %eja J4*^tsi-<!«b*.or» ob>:ttQ ta the sale 
of ceta a pfopertv aa i cU 'aed *t as the'r oirn. The'r objeci'oas were disallow- 
el, and they appeal? 1 TO ihe Hi<h Coin ; Hjt before the appeal catie en for 
hearing, the sale was coaarned as re*afd» a p-in'oT rf the property, a-d it was 
held that the sale hastng been ctnnrmed ftr a t tre cottld not be set as’de, 
b-j: that the pet.tio-er’i t :’e to the eesoll f>on oo shooJd be ined.* Botwhere 
a sale of certaho inTioreablf p'ops'tr l3 fc flace after aa order pastporin’ the 

• ■ ' ■ ■ ■ ■ -. « u. , «r# tt reached the officer coodocting the sale, and it 

• ■ ■ I • • ~ojrt woo'd, on app'ication cf the deciee- 

• '. ■ ■ s • • ■ ■ aside the sale.* Where a decree directs the 

sale of i {uup'i ij m, • f b’-. if the decree b''ddtr is (triable, frooi op~ 
pyiUOi, to sell A's pioperty aad p frceeds acT'ios: IV/, but ca.anot realise h's decree 
there^ooi, he has not lof ris r).;ht t > re-attach ail te-‘ell .A's property * The 
coafifma’toa cf sale is no bar t > ao .app’ rat ao by the jadjjmeat-debtor to base it 
declared that in eaecuti JTi ol the decree the p'ooeft> could not be sold, that he 
hid no disposin,; pQ»cr in it, ani lha*, therefore, the sale passed no interest to 

the parchis'r * 


Appeal — \n .appeal hes fiom the first part of th.s ni’e tinder O XLllI, r. t, 

(i)* 

Wlietc a n'no* appl'ed throjgh his (r.o*hef on the nth of Januar>\ and the 
app'icAt'On « IS reject? 1 on the xroj-id t'l it h s oio’her wn not hu proper guar- 
dan, and the min jr a.'a'n .appJ.-d ibroj,*h a jiuirdun. hot after coofiwatton of 
the vale, it w ts held that the order wis under the firjt portion of this rule.^ An 
appeil hes from an order under this rule refusing to set aside a sale on the 
wr(»nd that the applicant had ro /<■«/» it.xnJi to applj under r. 91.* 

PArtKi — If the ajction-parchaser is made .a pattv to the procedings, he can 
appeal, if the iile is set ai de .* if he is not. the sale cannot be set aside 

Second appeal — Vo second appeal hes frotn .an order untler this rule.* • 

• •• t ♦•‘I* mu»t be brought vrithin 

••• •• ilatntifl in the second suit 

' * * ’ characier from that in 

■ * ' ' * * • 'he defendant is sold, and 


* .‘‘"sfii'U rrv>»»'l r l/3'hn*«*(.ot .'•inch. (ISTil IT U*. It . ‘>n. 

» I’<»-ti-r I'rjum r In ljf]— t K<.>-r. iisiptj | ’ %\\ p. . "ul. Sec nl«o, Mshomwl 
Ili»«*)n r. K'Ail h/Og'h, (Jssij T Ctle., Pi. 

* y 14/1 Jt/t r. iha f-Ku-h, All., €•*'!. 

* .‘•tep’irfH ;n r UdO'/'Is (I't-dJ 6 W. IJ., Xb^ , 

* Chiran r. Kali I'raMnfs, C«K W. V., 5'C ; CiJ Csli- TT' 

MJ: I'M"! r .I»«, (Jt'C) I!» All . fill 

* Ariood Chood-r r N»ts» I’h'^/raij. fl‘‘VOj l6 Cil-., ; PiV-hfria Molitm 

r t'lnanuli, (l^W) 4 Csl'* \V. N , 475, 47P 

' naM-iiSiiiehr Ki.hsM, .lv>T)t» All . <H. 


jjs f^iri,;h r llukuin Oisivl, (|0 *>)20 Ca’r., 5i5. 

VtlV"' ' • ^*^5 KanthI n«n) r Jimkey Lnl. {I’iTD) 2 

V.Sirar Bstliibn, (ISsIt C Mvl,. 207. “ whi miy spj'ly,” r. 00. 

I ' " ' • ■ ■ "■■•'•r'-i- ts’ X., m ; J7»na Kumir r. tIoUm 

' ' ■ ■ ■ Ilnpil Lnl,{lS74)2I Gilc..7W; 

• ■ * « h ^*2 • l/mA Ksiita Itor r. Ihno 

^ . S., 121. Soo *Uo B-inshlhir r 

' \KuAr, lu Ah, t.. 

Y J'>.7. b- 1 «1. II, art. |2 s XIahomcd n»r*<-in r. Purun'lur, (t**^') 11 
Y* J still nir.l t'ist.l r. X«srt>ji. (Ihsr.) liiB-^ni , 211. 
t.i r .^RatiUinjni.dWiloc: I* It., H, 
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he does not sue, or the sale lo a second purchaser passes nothing and does no 
affect the rights of the first purcli.a5cr.' or the sale is ultra vires and passes noth- 
ing.* or he uas not a party to and not bound by the decree .and the proceedings 
under which the defendant claimed (hough .apparently if insle.ad of selling the 
right, tfile .and interest of A in land the tenure itself is sold, a stranger must sue 
within 13 monilis.* 

Purchaser —The period oflimitation for an application under this rule by 
a purchaser is sixty days under art 172, Sched. II of the Limitation Act. 

1/fWr —A minor gels the benefit ofs. 7 of the Limitation Act.® 

Suit to set aside an order —Xo regular suit lies to set aside an order 
under this rule by a person who is a party m the cause,® if an irregularity occurs 
in the course of the execution proceedincs, it must be raised by a party m execu- 
tion, and not by regul.ir sun.* and this Code applies,® unless the person has been 
a party to the sun in a different c.ap.aciiy® If an order has been passed on 
grounds not w amiited by the rule, such as refusing to confirm a sale, because 
a re-sale would be advantageous to all the p.arlies, it may be contested in a 
regular suit by the bidder whose rights have been injuriously affected;*® and a suit 
will he h) the auction purchaser, li ihe s.ale is not confirmed for insufficient rea ' 
sons,’* or where .my person other th.an the decree-holder, or the person whose 
property has been sold, has been allowed to object.** 

iVc/i/ Artti —No suit lies to set aside .a sale under s. 174 of the Hengal Re** V 
Act*® ( 

Revenue eale —A pUmtiffcan proceed simultaneoiuly in the Civil and tn 
the Revenue Court If the sale be validly set aside by the Revenue Court, n 
decree must follow m the suit A Civil Court has no .authority to reverse the 
order of a Revenue Court which sets aside a s.ale*® A revenue sale of an 
estate where there IS no arrear due 1$ void and can be set aside by a Civil 
Court,** even though this ground has not been declared and specified in an 
appeal to the Commisiioner unders 33, Act XI of 1S5P*® Under s 33, Act 
.XI of 1859, a Site c.annoi be annulled by a Civil Court unless upon a ground 
previously taken by the plaintiff in an appeal to the Commissioner,** That 

' .MoCi Lai V. KarrsbuMm, (1893) 25 Calc., 179 • L R , 24 1. A., 170. 

* S<i'I>igopa r. Jamuna, (t3$2)5 Mad . 54. 

* Venkata Karasiah v Siib)>ania, (1883) 4 Mad , 178 : Xilukandan v. Thaudarama, 

(ISSG) 9 Mad., 4G0 

* Survaiina c. Durgi, 0831) 7 Mad., 258 ; Haji v. Atlmraman, (l884)7Mad., 512, 

* Ral'Ico Siugh v. Ki9}ian, (|8S7) 9 All., 411. 

* Viwraghava v. Venkatacharjar, (1882) 5 Mad , 217. 

' Moiliin Moliun V. Raroila Sooiidan, (1881) 8 C. L. R , 21G; Moheodro Karain 
V, G»[isl, l7Cniff., 7^9 

* Prangour f Himanta, (1886) I2 Calc., 597. 

* Kali Mohun v. Anardamoni. (1881) 9 C. L. R., 18 ; Collector o( ilonghyr t'. 

Kurdai Naraiii, (ISSO) 5 435 

I** Amrit Mister v. Ourdn Panlan, (1876) 7 All. H. C , 183, 

bukhaiv. D.»rjai, (1870) 1 All, 374; Bamli t. Kalka, (1837) 0 All, C02t 
Azimuddin v Baldeo, (1830)3 All . 654 ; see also, Diwan Singh v. Bliarnt Singh 
(1880)3 All, 200, 

*• ilan Kuar ti Tara Siiigli, (1883) 7 All,, 633 ; aeo note under e, 47, As to criui- 
table estoppel ol the auction parcliaser’a right to bring n suit to have the salo 
confirmed, see Ram Ilia) i'. Mahtab tiingli, (1880) 3 All , 701. 

>' Kahilaso Koer V. Kaglm Nath, (1891) 18 Ciilo.. 481. 

I' Ounessar Siiigii V. Gonesh Pas, (I89t}25 Calc., 789. 

1* Balkishen Das V. Simpson, (1898)26 Calo., 833 ; Ji. R., 2.3 f. A., 151. 

I* Harkhoo Singh V. Bunxidhur Singh, (|88fl) 25 C'lilo., 870 ; 2 Oula. \V. N,, .300, 

I’ Gown Suriker v. Janki PerahacI, (1889) Jj. R , 17 I- A., 57 | Doonnndati Singh, 

V. JIanbodh Singh, (I90J) 8 (Talc. 3V. N., 757 J 32 Cnh-., 111. ® 
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and subsecjuently resold the properly The I’rivy Council held that no second 
sale should have been allowed after the first had hcen confirmed.' 

Confirmed.— Certain representative judgment-debtors objected to the sale 
of certain property and churned »l as thetr own Their objections were disallow- 
ed, and they appealed to the ffi^h Court ; but before the appeal came on for 
hearint;, the sale was confirmed as regard- a p<»rtion of the property, and it was 
held that the sale having been confirm^ for a lo^ff time could not be set aside, 
but that the petitioner's'title to the unsold porti<?r» should be tried® But where 
a sale of certain inimoveable properly took place after an order postponing the 
s.aJe had been pa>sed, but bef »re it re.icbed the pflicer conducting the sale, and it 
was confirmed, it w.as held ihai the Conn would, application of the decree- 
holder, review the oider and set aside she sal« ' Where a decree dWecis the 
sale of .V» property fust and then of H'-. i( the dfcree holder is iin.able, from op- 
pss’.tion, to sell A’s pioperty and pioteeds ag nnst but cannot realise his decree 
liierefroni. he has not tost his right t > reattach a*' f re-«ell A's property* The 
confirmation of sale is no bar 1 1 an applnatiun bV the judgment-debtor to have it 
declared that in executiun of ihc decree the property could not be sold, that he 
h\4 no disposing V^o«« tn '\t, and chat, the.reC<sr^> Oia s-ale. ptcxed. no lAiAcesh to 
the purchaser * 

Appeal — An appeal lies Bom the first pm of this rule under O XU 1 1, r. *1 

<i>" 

Where a minor applied through his mother <in the 11 ih of January, and the 
application was rejecte 1 im the gf»u >d th >i Uis nmiher w ». nut his pioper guar- 
dian, and the minor again applied throjgh .■» gufdun. but .ifier confirmation of 
the sale, it was held that the order \v.»s under th« first portion of this role ' An 
appeil bes from an order under this rule refusing i<> set aside a sale on the 
ground that the appln..ini had no loeus tl.titJt to npply under r oi • 

l’i\rtiet — If the auction piirch.as«f »s iii.tde .a party m the pro< edings, lie ran 
appeal, if the sile is set aside ,® if he is not, the s-ale i..t(m<>t be set .tside,*® 

Second npponl *»o second appeal lies fror" an order inder this rule ’ • 

Ljmitfltjon A »u ns set .side an e«ecmion sale mu-t be brought within 
one year from ihe <'aie of confirmation.* • unless the ptamiifi in the second suit 
was a parly 10 the esecution pr-KCcdings in a different character from that m 
which he sues or onW the tight, title and interest of the tlefend.ani is sold, and 

* Sjr«<\s rro*ad r l.««-hm»«-pal Mngh. l« H 

• r<»ito> IVgum r Jj}'lur]<-'‘t Koi^r, ilitOP) id 2i'l. Sn* also, MMiomi-l 

Ifiw.-.n r. Kokil hingti, (I'.tlj - Cslc.. 01, 

* Mi4nJ*nr. M»i»h-.iigli,(l570}2A»., 6'«. 

• blephen'on r. Uimmls l>.>»»i*r, (1^00) G W, !».* > 18 

* llurgs Chsriin r. Kali VroMiina, HS'ta) 3 C*!’’* SSC; Cfi C»le,, 727 ' 

■ f.,\l ; UfiiM e. .1««. 11017) 10 All , 0)3 

• Atiund ChumhT r Xitai Ithnoinil, (ISSh) Hi Cal"., ; DaVshlna Molnin 

r I’a-oniati, 0‘'W) 4LM/-. W. X., 475.P 

dibn Singh r Ki'haii, 0 .Ml , 4|t. 

5>y fingh r Ituliuni Ctiaiwl, (I'tr^t’hCVe.f AtS, 

Iljlsr, (1*170)^ .Ml , 3-,»; Kaidhi Itam r I’anVey 1 .aI. 11^70) 'i 

yt-.yio 

ythif&r Ilsthsl.M. (JSSa)C.Ma<l„217. Si-e »!»-> *• whn may »rrb'.” f- 

\irat r, Msiidil K««r, (JiD-tSCale. \V. N.. 3ri{ Nana Kumar v, tSoUm 
Vd-r, (Is'Jl) IS C.lc.. t * * ; Copi Knen *- HnpM Ul. (ISTI) 21 Cde., TW S 
boyar I'u Imn I/n htn, {|sn',. 2-» Cale., >•'0; Uina Kanta ItoT r. Dino 
V'-a-iyd. {l'V)U2a(M-,4 5 .ICaK \V. ?»•, l'2». *l*J ym.ilhar r. 

I Ktur. in A«, -in. 

•dliTT. S hr.\. II, ; sjAhointini'rstrm f. I’uroiidur, 11 

'J'7 . Mihiin-l Sas«.l r. I" Bom . 211, 

li r .\r.*nliinml.(l*si)9t;. U IC* 
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as to ihf corrc<in«'» of the fwli^nient upon which the execution issues” 
-\pparcntlv the r lorJships of the Pnw Cnuucil .iff of opinion that .1 purchaser 
not a pan\ to the suit, nee 1 o >1y see if theie it .1 v.ilu! decree and an order for 
sale, ind his title is nit afT-itel oy irre^ii'.iniies of procedure which are cured 
bv the certificate of stlc H this be so this decision seems to diminish the 
auih >rr>' of some of the uadernoted casts’ insofar as they decide that sales 
are nut toida’ile. bai »od on account of irrej^uhr procedure When 
a persun, a 'iian>;cr to the proi. edings, pirchases property honi at an 
aitction-sile held m execution of a de ree, the sals to him cannot be set aside on 
the tjfoind tint the decree h id already been satisfied out of Court at the time 
the ‘ale »as held * 

Purebasa by creditor — Bn if the creditor is the purchaser the same 
rule ilucs not apply In the underniited rase,’ the defendant harl sued the plaintiff 
P'ci louslv ami oht iinini^ a decree, sold Ins properly afier appeal filed. Atone 
sale he porch ised , at another, .a strin,jer The decree vvts subsequently modified 
by the Hiuh Court, iml ther> p^ain-ifT sued to set aside both sales on the ftround 
that the <Iccrec had been modified The Courts in Indn made no distinction 
betiieen the decice-h'ihiers who had purchased and the persons who, not parties, 
hid purchased (•otux fi'ic Their lordships said It .ippears to their lordships 
that there is a preat dtstincuon beiwecn }hc decree-holders who came in and 
purchased under their own decree, which was afterwards reversed on appeal, 
and the bcn.i f^/ie pun hssers who came m .i.id bought at the sa’s in execution of 
the decree to which they were no parties .and at the time wK 1 that decree was 
a sMihl decree and wlien the order for sale «is a xatnl oroer” And where a 
judgment creditor sold and bought the properly of his judgment-debtor pending 
appeal and the decree was reversed, he was compelled to make restitution * 

Notice —A creditor who purchase*, purchases with notice of what has t.aken 
place presiously in the proceedings between him and the debtor. * 

Form of decra 0 .-“Wiiere at the suit of certain members of a iarwixib^ a 
sale at which the pi nntifT purch i>3 I was set aside, (hough one of the debts in the 
original suit was binding 011 the larwul, the decree gave ach.arge on the property 
for that debt.^ 

Mjnor.~A sale is not binding if made under a decree against a minor based 
on a morigage by his guard! in, who exceeded his authority in mortuaging, and 
did not defend the suit, and the purchaser had notice of the same but where 
the guardian acted fraudulently and confessed judgment, the purchaser, not 
having notice, was allowed a lien for the advances made.^ 

Zi/wr/u/iu//.— Where a minor is bound by the decree, he must sue to set aside 
the sale within three years from attaining maiunty • 


' Bsm Cliand t'. I’ltam Mai, (ISS3} 10 Alt, oDG ; Bamessurt v, Doorgadass, 
(18Sl)6 Calc.. 103; Chedaim Lai r Amir. (1835) 7 All., 07C ; Palani e. 
Sivahngi, (I8S5)8 2iad , 6 

* Yellappa v Bam Chandra, (1897) 21 Bom , 4C3. 

’ Zainul Alxlin t*. Muliammsd, (1887) L. R , 15 I. A , 12 : 10 All., ICC. 

* fta'ln^isayyar f Mnttu Sabapnthi, (1882) 5 Mad , lOG. See also, Set Umedm.'il 

I'. Snnath Bay, (IDOO) 27 (2aIo,, 810; Chandaa Singh r Eamcleni Singb, 
(1904) 51 Calc . 409 ; srd ITathadu Sahib o. Nallu Mudaly, (1904) 27 Mad., 
98. 

* I’ettielii p. Cliiniia Tambiar, (1887) 10 Mad , *241, p 250 

* Kunhi Hannan p Chali, (iSOl) 14 Mad,, 494 

’ Dabce Dutt v. Subodrn, (1876) 25 W. B., 449 ; Jungee Lall t'. Sham Lall, 
(1873) 20 \V. K., t20- 

* Buneeedhur r. Bmdeseren Dutt, (1663) 10 Moo I. A , 4o4 ; but see, P.ara Jewun 

p. Sham Lall, (1873) 20 W. R , 123. 

* Baghubar Dral p. Blukya, (1886) 12 Calc., 69 
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Section 47 . — And if properly is sold in pursuance of an order passed under 
s 47 , the order has the force of a decree and it is very doubtful, if such an 
order is not appealed against whether it can aftenvards be impeached on the 
ground of want of jurisdiction and when the contest arises between parlies 
to the suit, s. 47 prevents any separate suit on the ground of fraud ^ A suit 
by a minor who was fully represented by the Court of Wards, to set aside a sale 
IS barred by s. 47 and r 91 * 

Suit for possession — In a suit for possession under art. 138 of the 
Limitation Act, XV of 1877 , ie. when the judgment-debtor was in possession at 
the date of the sale, limitation runs from the date of the actual sale, and not from 
the date of its confirmation ® 

Purchase by a stranger. — In the case of Bnlknshna v. Masuma,^ the 
defendant mortgaged a talook to Biseshar Prashad, whose interest was purchased 
m execution by Narain Das, the father of Balkrishna. In answer it was urged 
that the requirements of s 249 , Act Vill of 1859 , had not been complied with ; 
execution having issued in a distiict other than that in which the mortgaged 
properly was situate and thirty days’ notice not having been given, the sale 
was void This view prevailed m the District Court as well as in the High 
Court ; but in appeal their lordships of the Pnvy Council said : “ With respect 
to the first case, their lordships think the judgment dismissing the suit on the 
ground that the plaintiff was not the purchaser of Biseshar'* mortgage, on the 
ground of the sale being irregular and of the Court not having jurisdiction to 
execute the decree, 'vas wrong The trregnUxntus referred to, 1 / they existed, 
were eured by the certificate of sale^ and, though the Court may not have had 
jurisdiction to attach lands out of its district, »t had jurisdiction to'sell in execu- 
tion the right to enforce the bond ” 

The case of Afabton v. Ram Kishtn Singh, '' is somewhat similar 
In it there were cross-decrees and the property was sold in execution of the 
decree for the smaller amount, contrary to the expresss piovisionofr t 8 The 
High C • • • - . • 

aside. ' 
ing of 1 ' 

fide pure _ _ o 

into the question of fraud or no fraud, held that the execution issued by the 
Moonsif, and all the subsequent proceedings were a nullity and must be set 
aside The defendent-appeliant purchased bona fide and for a fair value property 
exposed for sale under an execution issued by a Court of competent jurisdiction 
upon a valid judgment. Their lordships are of opinion that the High Court 
came to an erroneous decision with regard to the construction of r. 18 , and that 
the judgment of the High Court in’ this respect must be set aside. A purchaser 
under a sale in execution is not bound to inquire whether the judgment-debtor 
had a cross-judgment of a higher amount any more than he would be bound in 
an ordinary case to enquire whether a judgment upon which an execution issued 
has been satisfied or not Those ate questions to be detfernuned by the Court 
issuing the execution To hold that a purchaser at a sale in exccuv.on is bound 
to enquire into such matters would throw a great impediment in the way of 
purchases under execution 1/ the Court Aas jurisdiction, a purchaser is no 
more bound to enquire into the correctness of an order for execution th.an he is 


’ Miiruri Siiigli v. Prjag Singh, (1885) 11 Cale , 3G2. 

* Uiihcnmun Singh v. Laud Mortgage Bank, (1884) L. B., 12 I. A , 7 } 11 Calc , 

244 : Basti Itam v. Fnttu, (1886) 8 All., 146. 

’ Saroil.% Churn v. ^lahnmed, (1SS3) (I Calc., 376; Siva Perslisd r. Nundo 
TjiII, (1891) 18 Cale , l39 ; Mohetidro Narain v. Copal, (1890) 17 Calc , "69 ; 
Oohin Ahad v Judhister, (l9l)3) 30(^lc , 142. 

* Siibramanya t) Siva SabramanjA, (1S94) 17 Mad , 316. 

* Kislion Mohiiii Bai V. Cliumler Nath Pal, (1887) 14 Calc., 644 ; VenkaUlmgam 

V Veeraeami, (1894) 17 Marl , 89 

* Ballvrislina r Masiima, (188.3) 6 All, 142 ; L R., 9 I. A., 182. 

’ Itew a Mahton n Ram Kishen Singh, (1883) L. R., 13 I. A., 106 ; 14 Calc., 18. 



O XXI. r. 02 ) 


Sl’lT TO SET ASIDF SALE. 


811 


as to itie corrc>:lne-s of Ihc upon «hich the execution issues” 

Apparent!) the r lorJships of the Ci>uiicil ar<' of opinion th.at .a purcli.aser 

not .1 part) to the suit, nee i n >1)' see if there is .i v.alni decree and an order for 
sale, .ind his title is n >t aff'-iiel n> irre.'ii'armfs of pro. eduie which are cured 
by the certificate of sale If (his be so this deci>i»n seems to dimmish the 
auth inly of some of the uatlernmed cages’ insofar as they decide that sales 
arc not toida’ile, but voti on account of irrctjular procedure When 
a person, a $tran,;er to the proc edtngs, pirchases property 6o/ii fide .at an 
aticiion-sale held m execution of a de ree, the sale to him cannot be set aside on 
the gro md that the decree h.id already been satisfied out of Court at the time 
the sale >*as hcM * 

Purchase by creditor — Bit if the creditor is the purchaser the same 
rule lioc-v nut .topb In the undernoted f-a^e,^ the defendant had sued the plaintifT 
prcMOiislv ami nht lining .a decree, sold hii property afier appe.al filed. Atone 
sale he pnrcli iscd . .it .mother, a stringer. The decree w is subsepuenily modified 
bv the High Court, md thco p'ain iff sued to set aside both sales on the ground 
that the decree load been modified I he Courts in India made no distinction 
hetiieen the decee holders who had pnrch.ased and the persons who. not parties, 
had p irch is»d ho>i<i fide I heir lordships said — “ It .appears to iheir lordships 
that there is .a great riistinnion beiwecn |hc decree-holders who came in and 
purchased under ^h•l^ own decree, which was afterwards reversed on appeal, 
and the A’w r fuit p'ir> hasers who came m .md bought at the sa’s m execution of 
the decree to which ibev were no parties and at the time wK ' that decree was 
.1 vaiM decree and when the order for s.ale was a latid orher ” And where a 
liidgment creditor sold and bougiii the property of his judgment-debtor pending 
appeal and the decree w.ii reicrsed, he w.a> compelled to make restitution.* 

Notice — \ creditor who purcliases, purchases svith notice of what has taken 
place pretnudy in the proceedings between Inm .and the debtor * 

Form of decree.— Where at the sun of certain members of a tarwad, a 
sale at which ihe pi tmcifT purrh i$c I svas set .aside, though one of the debts in the 
original suit w,a$ binding on the tanvul, the decree gave a ch.arge on the properly 
for that debt * 

Minor --A sale is not binding if made under a decree against a minor based 
on a morigage by his gttardi in, svho exceeded his authority in mortgaging, and 
did nut defend the suit, and the purchaser had notice of the same but where 
the guardian acted fr.audulenily and confessed judgment, the purch.aser, not 
hating notice, was allowed a lien for the adv.knccs toade.^ 

Lvmtalion —Where a minor is bound by the decree, he niu»t sue to set aside 
the sale within three years from attaining majority.® 


‘ Rani Cliaiid v i'ltain Mai, (|88S) 10 All, uOC ; RaniesiUri v. Doorgadoss, 
(1S3U0 Calc, 103? Chedami Lnl v Amir, (13Sj) 7 All, C7G , Palam v. 
bitaliiiga, (1883) 8 Mad , C 

* Veltappa V Uam Chandra, (1897) 21 Dom., 4G3 

’ Zaiiiul Alxlin v. Mnlminmnd, (1837) L It , 15 I. A , 12 ; lU All,, ICG 

* Sa'la"ivaj’}nr f’ Muttu Sabapitbi. (I8S2) S Mad , lOG. Spo also, Set Umedmal 

V Srinath T.ay, (|0<IO) 27 Calc, 810? Chaniiao .Singh v Ramdeni Singb, 
(1004) 31 Calc , 409 ; ard Natbadu Sahib r. Nalla Mudaly, (1901) 27 Mad., 
OS. 

* I’ettachl V Clilniia Tambisr, (1887) 10 Mad , 241, p. 250. 

* Kunlii Manual! v Chali, (1891) |4 Mad., 491 

* Uivbce Dutt i>. Subodrn, (1876) 25 W. B., 449 ? Jungeo Lall r. Sharn Lall, 

(1873) 20 W. U , 120 

* BunseeJhur f Bmileseree Dutt, (1663) 10 Mw I A , 454 ; but see, Kara Jewun 

V Sham Lall. (1873) 20 W. R , 123. 

* Raghubar Dyal v Dliikja, (1886) 12 Calc , 69 
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Section 47 . — And if property is sold in pursuance of an order passed under 
s. 47 , the order has the force of a decree and it is very doubtful, if such an 
order is not appealed against whether it can afterwards be impeached on the 
ground of want of jurisdiction and when the contest arises between parties 
to the suit, s. 47 prevents any separate suit on the ground of fraud ® A suit 
by a minor who was fully represented by the Court of Wards, to set aside a sale 
IS barred by s. 47 and r. 92 .* 

Suit for possession — In a suit for possession under art 138 of the 
Limitation Act, XV of 1877 , i e. when the judgment'debtor was in possession at 
the date of the sale, limitation runs from the date of the actual sale, and not from 
the date of us confirmation ® 

Purchase by a stranger —In the case of Bnlkrishna v Masuma,^ the 
defendant mortgaged a talook to Ihseshar Prashad, whose interest was purchased 
in execution by Naram Das, the father of Balknshna In answer it was urged 
that the requirements of s. 249 , Act VIII of 1859 , had not been complied with ; 
execution having issued in a district oiher than that in which the mortgaged 
properly was situate and thirty days’ notice not having been given, the sale 
vvas void This view prevailed m the District Court as welt as m the High 
Court 5 but in appeal their lordships of the Privy Council said “ With respect 
to the first case, their lordships think the judgment dismissing the suit on the 
ground that the plaintiff was not the purchaser of l 5 ise 5 har’^ mortgage, on the 
ground of the sale being irregular and of the Court not having jurisdiction to 
execute the decree, was wrong. The irregnlaniies referred to, tf they existed, 
were cured by the certificate 0 / sale, and, though ihe Court may rot have had 
jurisdiciiun to attach lands out of us district, It had jurisdiction to sell m execu- 
tion the right to enforce the bond ” 

The case of Mahton v fttxm Ktshen Sin^hf is somewhat similar. 
In It there were cross-decrees and the property was sold in execution of the 
decree for the smaller amount, contrary 10 the expresss provision of r 18 The 


'into the question of fraud or no fraud, held that the execution issued by the 
Moonsifi and all the subsequent proceedings were a nujhiy and rnust be set 


an ordinary case to enquire whether a judgment upon ivhicl\^an execution issued 
has been satisfied or not. Those are questions to be determined by the Court 
issuing the execution. Tu hold that a purchaser at a sale m exccuuon is bound 
to enquire into such matters would throw a great impediment in the \vay of 
purchases under execution. JJ the Court has jurisdiction, a purchaser is no 
more bound to enquire into the correctness of an order for execution than he is 

‘ Mururi Singh n. Prjog Singh, (I 8 S 0 ) 11 Cnic , 382. 

* liiihetimun Singh r. Land Mortgage Bank, (IBSl) L. R., 12 I. A., 7 ; ll Cnlc., 

241 ; Bisti K.arn v. ratlu, (IS>Cj S All., 146. 

* Sinhla Churn v. Mahoraed, {IS3») II Calc., 376; Siva Pershad v. himtln 

Irfill, (JS91) 18 Calc . l30;Mohcndro Narain r. Copal, (1890) 17 Calc, 769; 

fiolam Atnd v. Judhister, (IfKlS) SA Calc., 142. 

* Suliranianja v. Siva Sulirainanya, (1894) 17 Mad , 316. 

* Kishori .Mohim Rai r. ClinndcrXnthPal, (1SS7) 14 Calc., 644 ; VenVnUlingam 

t*. Veerasami, (1894) 17 Mail , 89. 

* Ualkndina r. .Masuma. (IS$3) 5 AIL, 142 ; L. R.. 9 1. A.. 182 

» Rewa Mahton r. Ram Kuhen Singh, (1885) L. R., 13 I. A , 106 ; 14 Calc., 18. 
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Unrfcr r 03 a suit mil lie to recover purchase-money paid at a Court sale 
for proprriv to which it is found that the judgment-debtor had no title The 
cause of action in such a case does not accrue till the purchaser is deprived of 
the property which was sold to him * 

Parties —The purchaser should make the pidgment-debtor a party to his 
application ,* or his legal representative. 

Regular suit — purchaser can also sue for a declaration,® and on 
obtaining it apoly to the proper Court for his purchase-money •* or to recover 
the money on the ground of a total f tilure of consideration,* or that the sale 
has been set aside m regular suit on the ground of fraud ® And where the 
purchase money was returned, but without interest, a suit for interest was 
allowed.^ It was held under ,\ct VIII that if the Court reversing the sale 
omitted to order repayment of the putch.asc-money. the purchaser could sue .to 
recover It in a regular suit;* even though he put the property up for sale, 
unless guiliv of fraud * If there is not .a total failure of consideration, or the 
purchaser bought with a knowledge of a defect in the jurisdiction of the officer 
carrving out the sale, it is possible he might not succeed in recovering his 
purcli.ase-money in a regular suit 

How far title warranted ftt Court sales — When a Court sale is 
not \ mated bv fraud, the or.lv esient to which the purchaser can claim relief is 
that indicated by r 03 The effect of rr. 91,03 .and 94 is that the right, title 
and interest of the ludgment-debtor passes to the purchaser at a Court sale, 
subject, however, to the condition that the purchaser may recover back his 
purchase money, when tie finds that the judgment-debtor had no saleable interest 
at Jill The iinolied w,arranty of title m respect of s lies by private contract can 
not be extended to Court sales, so far as justified by r 93’' Although there is 
a deficiency in area of the property sold, an auction-purchaser is not entitled to 
compensation, wlien he f.uls to prove ih'^t he has sustained loss by misdescription 
in the sate proclamation, but he is entitled to an abatement of rent for such 
deficiency ** 

Limitation —The limitation for an application under this rule Is provided 
by art 178 of the Limit.iiion Act, XV of 1877 art. 181 Sched. 1 Act IX of tgoS;'* 
while a regular suit is governed by art. 120 of Act XV of 1877, art. 120 Sched.T 
Act IX of 190S ** 

‘ flur«lu,!ftwft r. iJaiig.ajn, (18!)S)22 Dom., 7R3. 

* Kuppayyan v T’aiinsami, (ISSI) C Mod , 197 : or liis logal represeiitatue, Bala 

Kailar v. OuUm Mohidin, (18S3) 7 Horn., 424. 

* Vir.vsamir Atlii, (ISSI) 7 Mad , 59J. 

* Kuiifii Moidin V. Tarayil, (1835) R Mad , 101 • Benudo v, Moltesli. fl6S2) ]2 

C. L. H...331. 



* Sfakundi r.a1l t‘. KaunsiU, (187C) 1 AIL, 568. 

* Ragiiuharv. Bank of India, (1883)5 All , 361. 

* Greesh Chunder V. Loolilioda Moyo, (1861) 1 \V. It., B.’. 

* Brojcndiir Hoy v. Juguriiatli, (1806) 6 W. R„ 147. 



> ‘ Sundara v. Venkata Vorad*, (1891)17 Mad., 228. 
•• Doyal Krishna V. Amrita Lai, (1902) 29 Ohio., .170. 
’• Girillari r. SitalJIVand, (1839) 11 All., 372. 

* • Nilkanta v. Iraam Saluh, (IS91) 10 lfad„ 301, 
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Revision. — the judgment-debtor his any saleable interest m the property, 
the Court has no jurisdiction to order a refiiod, and the order directing a refund 
can be set aside under s 115' 

94 . Where a sale of immoveable property has become 
Certificate to purcha- absolute, the Court shall grant a certi- 

ficate specifying the property sold and 
the name of the person who at the time of sale is declared 
to be the purchaser. Such certificate shall bear date the 
day on which the sale became absolute. 

Act XIV of 1882, sect. 316 
See notes to section 65 ante^ 

95 . Where the immoveable property sold Is in the 
Delivery ofproperty occtipaticy of the judgmeiit-debtor or of 

in ocennmey of judg- some person on Iiis bohalf or of some 
ment-ce tor. persou claiming under a title created by 

the judgment-debtor subsequently to the attachment of such 
property and a certificate in respect thereof has been gran- 
ted under rule 94. the Court shall, on the application of the 
purchaser, order delivery to be made by putting such 
purchaser, or any person whom be may appoint to receive 
delivery on his behalf in possession of the property, and, if 
need be, by removing any pcr.son who refuses to vacate the 
same. 

. Act XIV of 1882, sect 318. Act VIIl of 1859, s 318. 

This rule applies to H. C. 

For form, see App E. No 39 


the property, unless he proved tnebe yc.irs’ adver«c possession.® 

If the purchaser does not get pbj*stc.il possession of the property in execution 
when he is entitled to it. he ran in Hombiy brintt a suit for it on the ground that 
he has obt.iincd symbolii;.il possession and in Madras and in Alhihabad •,* 


’ Kunhamed i' Chathn, (18S5) 9 Med., 4^7. 

* llnr Kisliorc r. SuJoy Clmndcr, (1672) 17 W. R., KO, 

* Khntoo r. Furukh .\li, (ISGG) 6 W. R., Mis.. 103 ; approved in Lakslimana r. 

Nanv'imhasimi. (ISSt)? Mad , 1G7. 

* noiulDssf. Than Singh. (1SS2) 4 All, 181. 


• Attotram Doss r. Rihinkec Doss, ( 1870 ) 14 W. U., 3 .) 7 . 

* Dcsiclss r. FirjaJa, (1SS4) 8 Bom., 377 : Shankar Bisto t>. Narsincrav, (1809) ?3 

Dorn , fir, 7 . 

» Kftsircsldi r. Tamanmi, (IS3I)7 Mid.. 502; Sevu r. Muttusami, (1837) lO Mad., 

' Jogan Nath r. I'.aldoo, ( 1863 ) 5 All., 305 ; Ml. rn Talardlmri v. Sundar Lai, (1009) 
7 Calc Ti 'J , 381 
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and nhere the assignee of a purchaser nas refused possession under this rule, a 
regular sun » is nil iwed and .t suit mil lie when it ii shown that (he attempt to 
get possession under this rule his been unstiCLCSsfuI * And m Bengal, where 
there i> i mere formal proclam mon of the purcha->er'$ possession, without any 
further act of possession, the purchaser is allowed to sue for possession within 
twelve jears from the due of the judgment-debtor’s possession;^ the remedy 
given under ihis rule is addition il and not exclusive* A purchaser at a sale 
in execution of a mortgige-decree cannot get possession under r. oj when the 
mortgigor his granted a Jeue of the property ///<*, but must bring a 
regular suit for the purpose As the purchaser could not be compelled to tahe a 
title which would involve him in liiigmion, (he sale was set aside and the 
purchase-money refunded.* When the s.ilc of a permanent tenure was confirmed 
without previous payment of the landlord's fee in the miimer required by s. 13 of 
the Bengal Tenancy Act, the juilgmcnt-tlebtor cinnot raise an objection to the 
delivery of pas^ession under this rule on ihe ground that the sale was invalid.* 
But an objection under this rule can be raised by the judgment-debtor on the 
ground thii ilie decree was obt.iined by some of certain cu sharer landlords, 
which could not have the cfTect of making his occupincy holding, not transferable 
by cuitum, saleable 1 1 execution of 11 * 

Suit suit for possession will lie although .in application under this rule 
Ins bsen refused as being out of time • 

A pjrchasei of an undivided share in a joint family property cannot apply ’ 
under tni> rule but muvt sue * 

Limitation —In case of a perpetual lease by the defendant and In favour 
o'lhe lessee, *** the application is barred if made more than three yens from the 
dale of the certificate of sale “ When an execution jvurrliascr would be barred, 
an assignee from him would equally be barred i* The right of a purchaser to 
apply for potsesiion under r 0$ <'iccrues to him when ilie certificate has been 
granted,'' » f, i»sued to him, Linination runs from that dale 

Appeal —If the decree-holder 1$ the purchaser, any dispute under this rule 
18 governed by s 47 ** 


‘ Seru Muhun V OhugobuD, (1883) 9 Cato , COX 

• Iswar Pershad r. Jai N'aram, (18S6J J2 Calc , ICO. 

• Joggohumllju i’, i’urnanund, (J883J 16 Cblc , 5T0 ; Ifari Afolian Shaha f. Babur 

All. (1S37) 24 Calc, 715 

• Kislicri ilohuii V. Chmider Nath, (1887) U Calc., C 14. As to the distinction 

leCwceii physical and constructive ixisscsaiou, see B.vtiil Bogam v Mansur Ah 
(189SJ20.\U,31S 

• Santomoney D.Jx<co v. Kcilsr Nath Sadkhvii, (1898) .8 Calo. W. N., zii. 

• Mohim Chandra v. Ram Lochan, (190d) 7 Cale. W. N., 59l. 

’ Uurga Cluran v Kali Praxanna, (1899) 26 (Jalo , 727 : 3 Cale. W. N., 530. 

• Sheo Narain v. Nur, (1007) 29 All., 4C3 

• Telumslai v Srinivasa, (1906) 29 Mad., 294. 

‘® Dalmir I’uri v. Bepm Behary, (1891) IS Cale., 520 
Hanmanti-av t>. Siibaji, (1884) S Bom., 257. 

>* Aruruuga p Chockahngam, (1892) IS Had., 371 ; Pullayya c. Ramayya, (ISOJ) 
18 Mad , 144. 

>* Kashi Nath Tnmliak v. Darning Zoran, (1893) 17 Bom, 228; dis. from 
in Raiijit Singh t' Baldea, (1908) 30 All , 3iMA See also, Asudoolah v. Akbur 
All, (1807) 7 W. K , CO But eee. Venkata Liugum e. Veerasami, (1S94) 
17 Mad , 89, vvhero it has been held th.U limitation runs from the date of 
the actual sale. 

“ Muttia V, Appasimi, (1899) 13 31wl,50t But the decisions are in conflict 
—and no appe. 1 l lies— DlinUm Sbablnr » Dwarka Prasid, (1896) 18 All , 
36 ; Bhiinal Das v. Uanesba Koer, (1896) 1 Cale W. N., G53 ; Madbusudan r. 
Gobinda Pria, 27 Calc., 34, 
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This rule applies to H. C. and to Prov. S, C C , so far as it relates to move- 
able properly. 

This rule .applies to applications made by tlie decree-holder, ^ ivithin one 
calendar month, excluding the date on which the resistance took pl.ace ® It is 
not imperative, and the omission to take action under it does not preclude a 
decree-holder from bringing a fresh suit to recover possession, if he is ousted 
after « • .... _u_* 

and 
sjon 
bay 

meaning of r. 97 : the rule is not rendered inapplicable by the fact that the 
obstructor chums to be a mulgent tenant.'^ 

Time of such resistance or obstruction —Limitation is thirty days* 
from the date of the obstruction complained of. But where a warrant has been 
issued and returned not executed owing to obstruction, and a second then 
issues and its execution is obstructed, time runs from the date of tne second 
obstruction.® 

~ ■ .... 

)Ut if the complaint is 
Hmitntiun does not 

“I't'*;* 

This rule 1$ for the benefit of a purchaser at a sale m execution, and applies 
to cases in which he has been resisted or obstructed in taking possession by 
the judgment-debtor or somebody on his behalf but he is not bound to make 
any complaint and may make a (resh application for delivery.^t 

Section 47 . — Where the purchaser 1$ decree-holder, s. 47 applies 

98- Where the Court is satisfied that the resistance or 
E..„i.ncoorol,«n... obstruction was occasioned without any 
tion by judgment, jusfc causc by the juagfuciit-debtor or by 
some other person at liis instigation, jt 
shall direct that the applicant be put into possession of the 
property, and where the applicant is still resisted or obstruc* 
ted in obtaining possession, the Court may also, at the 
instance of the applicant, order the judgment-debtor, or any 
person acting at his instigation, to bo detained in the civil 
prison for a term which may extend to thirty day.s. 


* Mathah Koomarl, prOVicmfr, (18731 19 W. R., CJ. 

* D«lu V. Calgouda, (1SG7) 5 Bom., H C . 39. 

' Jiigmoliun Tcwarco r. BukleoNaik (l86S)3Agra, 1G2. 

* Bah ant v. BaUiji, (ISSl) 8 Bom., Tnnibak v. Narayan, (ISSl) 8 Bom., 

481. 

* Muttia r. Appa*anu, (1830) 13 IIbiL,5U4 

* Kasam Slialieb f Maniti, (1889) 13 Rom,, 552 
^ Gopala V. Fernandes, (1893) 10 Uod., |27 

* Rami^ckara f Dlurmaraya, (l8S2) 5 Mad., 113, 

* Muttia r Appasimi, (1890) 13 Mad., SOI. 

I" Onookool Chumler t’ Tlurfula Kant, (1870) 13 W. R., 4C7. 

‘I Mutlia V. Appi«ami, (1890) 13 Mad , S04. 

'* Muttia r. Appasanu, (1690) 13 Had., S94. 
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\ci XIV of iSSj, seels 329, 330 

This rule applies to 1! C and (■> Frov S C C , so f ir as relates to moveable 
properiv 

For form, see App, H N’o 41 

Purview of this rule —Every obsiruciion mu»t be caused either by the 
md^meni-debior, or at his ins.it;aiioii by psisons.wlio have no real interest in 
the properiv. or bv third pinie> This rule deals iviih tlie two first cases ; 
the third IS dealt iviih h\ r 99 * Thu', if the decree-holder claims certain lands 
!is hum” passed under the decree, and the debtor asserts that they were not 
mrlu led m It » id ili.» uojH be necessary for .a v.ahd defence) the case falls 
"ithin this rule- \n order under this rule passed against a person who has 
at the instigation of the judgment-debtor obstructed a decree-holder does not 
bar a suit * 

Penal Code —The resistance of process of a civil Court is punishable by 
a Court of criminal jurisdiction.* 

Practice — The Judge should fit a day, he.ir the evidence .adduced on each 
side, and decide the s ase and if be directs thit the property shall be delivered 
in whole or in part, be 'hould order that possession be given in one or other of 
the «rt)» desen icd in the Code • 

Appeal —There is apparently no appeal, unless oneof the parties 1$ the pur- 
chaser, and then the ta>e would fall under s 47.^ An order passed betv^en 
parties under this rule is appealable under s 47 « 

Limitation -An application under this rule miist be made within 30 
days of the obsiniction, but when the apphc.ation is converted into a suit under 
r 103, the rights of the parties have 10 be decided as if an ordinary suit for 
possession had been instituted by the decree-holder against the defendant,® 

99 Where the Court is entisfied that the resistance 
E,„«.n»,orob„r«=. obstruction was occasioned by any 
lion i)j i-ona/t/e eiiim- person (other tlinn tho juclgtnent-debtor) 
claiming in good faith to be in possession 
of tho property on his own account or on accouiii:; of some 
person other than the judgment-debtor, the Court shall 
make an order dismissing the application. 

Act XfV of 1882, sects 331, 335 

This rule applies to H C. and to Prov S. C C , so far as relates to moveable 
property. 

P033eeaion.— The word possession is not limited to actu.vl physical posses- 
sion ; so when premises sought to be recovered m execution are in the occupa- 
tion of tenants and the landlord of such tenants obstructs the officer executing 
the decree, the claims of such I.indlord may be investigated under this rule.’® 


* Ooviiida Nair V Kesavo, (t$78) 3 2Iad , IS. See, .Salamva r. Martyara, (1892 

1C Bom., 711. 

* I’rannath Roy v. Preonath, (I8C7) 8 W. R , 39S. 

» Bisheij Uyal Smg v Sagar Singh, (lSC7)2Cale. W. N., 311. 

« Queen r Bhagai Pafadar, {{863) 2 B. L. R., (F. B ) 21. 

* Sadhoo Suran v. JJlmggoo, (J869) 12 W, R., 93. 

* Brojo .Mohun v Shoixla Monee, (1867) 8 \V. R., 79 
' Muttiav Appasami, (ISOO) 13 Mad , 501 

* (Jovinda Nair f Keavvft, (1878) 3 Mad , SI. 

* Naradov V, Ram Chandra Oomaji, (I89() 18 Bom , 37. 

' 0 Mancharam v. Fakir Ctiand, (1901) 25 Bom , 4«8. 
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This rule applies to H. C. and to Prov S C. C , so far as it relates to move- 
able property. 

This rule applies to_ applications made by the decree-holder,^ within one 
calendar month, excluding ,the date on which the resistance took place ® It is 
not imperative, and the omission to take action under it does not preclude a 
decree-holder from bringing a fresh suit to recover possession, if he is ousted 

after his ‘ ’ ’ — - — ■* . , i. _ * 

and in t 
sion 5 T 
bay Act 

meaning of r 97 . the rule is not rendered inapplicable by the fact that the 
obstructor claims to be a mulgeni tenant.’ 

Time of such resistance or obstruction.— Limitation is thirty days • 
from the date of the obstruction complained of But where a warrant has been 
issued and returned not executed owing to obstruction, and a second then 
issues and its execution is obstructed, nme runs from the date of the second 
obstruction.® 

~ * ' hirty days from the 

)Ut if the complaint is 
hmii.ati(in does not 


This rule is for the benefit of a purchaser at .a sale in execution, and applies 
to cases in which he has been resisted or obstructed in taking possession by 
the judgment-debtor or somebody on his behalf but he is not bound to make 
any complaint and may make a fresh application for delivery.” 

Section 47. — Where the purchaser is decree-holder, s. 47 applies 

98. Where the Court is satisfied that tlie resistance or 
R..,.t»no.orol„.™c. obstruction was occasioned witliout any 
tion by judgment, just cause by the judgmcnt-debtor or by 
some other person at Ids instigation, it 
shall direct that the applicant be put into possession of the 
property, and where the applicant is still resisted or obstruc- 
ted in obtaining possession, the Court may also, at the 
instance of the applicant, order the judgment-debtor, or any 
person acting at his instig.xtion, to be detained in the civil 
prison for a term which may extend to thirty days. 


* Mullmb Kooniari,/><f«Vi'oHer, (1873) 19 W. R , 62 

* Dulu r Bilgovula, (1807) S Bom , H. C , 39. 

* Jugniolmn Tewarec V. BuWeoNaik (18CS)3Ag<o, 1C2. 

* Balvant v. BaUaji, (18S4) 8 Bom,Cl>2: Trimbak r. Narajan, (1S34) 8 Bom., 

4SI. 

* Muttia r. Appi'ami, (1890) 13 Uad., 5W. 

* Kasam Slialieb v Maniti, (ISS9) 13 Rom., S52. 

’ Gopala V. Fernandes, (I89J) IG Mad., 127. 

* lUmasckara r. Dhirmaraja, (1&S2)3 Mad., 113. 

* Muttia t'. Appasimi, (1890) 13 Mad , COI. 

«" Onookool Chunder f Buroda Kant, (1870) 13 W, R., 4C7. 

Muttia f Appa«ami, (1899) 13 Mail , SM. 

Muttia r, Appasami, (1800) 13 Mad., C04. 
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A'.ifure of tnvcstuniUoK — The Ccyrts in beinnjj .n case under this rule 
•ire not litn ted t > the q ie»tion of puse^'ioi They c.m decide any question of 
title tnsin^ bet'veen the c ■ntencbni' p»rtic> in connection with the riqht of pos- 
session ’ In a proceeding under r 9) \here possc»sion is shown to have been 
with the plimtifT, the defendants are not, without shomni' title in themselves at 
hberiy to impeach the plaintiffs title or to set up a jus tertit* 

101 . Where the Court is satisfied that the applicant 
Bons (fd* ciamait to WAS in possession of the property on his 
borcitopcitopouesnon own Account or OH account of some person 
otlier than tlio jiidirnicnt-debtor, it shall direct that the 
applicant be put into possession of the property. 

Act XIV of iSSa, sects 331, 335 

This rule applies to H. C .and Prov. S. C. C,, so f.ar as relates to moveable 
property 

Object of this rule —The object of this rule seems to be that there 
should be 1 power in the Court to preient .anything which would be an offence 
against the public p-nce tak nj* pkai-e .and where there is obstruction or resistance 
on an attempt bsint; m\de to obt.nn possession,® the Court, m order to prevent 
future I(ti,;aii'm, should enquire into the relttn-e ngf/ts of the parties.* The 
losing' party may sue to establish his ri^tht to, or to the present possession of, 
the property wiihin one vear from the date 0/ the order under art. iiA 
Schd I, \ct IX of ipoS ,* and the pkamiiff IS entitled to lake advantacre of s. 5 
of the same Act so that ihe decision in the case of Kudomessutts 
Diset \ Emm Ah,* declarinj; that no deduction should be allowed from 
the period of limitation, because the Courts were closed, supposing' jt to 
have been good l.aw, cannot be considered in force now ^ A purchaser 
at a Court’s sale of the interest of one member of an undivided Hindu 
family oujht not to be put m exclusive possession of the whole undivided land 

' * ■* "• — but only in joint possession 

• roperty by sum? on a mort* 

' roperty. One of the other 

^ . • restored to possession.*® 

Does DOt apply —It does not apply to the case of a person who has got 
possession, but cannot collect his rent afierwards ** For if the purch.aser has 
been put in possession peaceably, the Court has nothing more to do in execu- 
tion.*® Delivery of possession is complete .as soon as the steps prescribed by 


‘ MauUklian v. Gorikliin, flSTO) li Dorn , C27 ; followed m Mship Rai v Dwarka 
R.xi, (1003) 27 All , 453 5 see niao. Meer Abdooi Sobhan v. Brahma Deo, (1S70) 
14 W. U , 140, and see, Uiklial Chnm p. Watson & Co , (1S39) 10 Calc , 50. 

* Bftpujirao r. Fatesing, (1898)23 Dorn , 907, 

* Sharoda Persliad v. DImnpnt, (1873) 19 W. K., 219, 

* FkUic Sliikdxr e. Ozeooddecn, (IS07) 7 W. R., 87 ; Huro Persliad v. Raraessur, 

(1875) 24 \V. R , 481 

* Zohoorun v Mahomed Wajed, (1872) 13 W. R , 67 : Sched. I, art. II, llA, Act 

IX of 1903 ; I’rotab Chundcr v. Brojolall. (18G3) B L. R., (F. B ,} C83. 

* Kudoraessurce Dasce r. Loam All, (1878) 20 W. R , 107. 

* Range Vithal c Rikbivadas, (1374) It Dom. If. C., 174 

* Kalhpav. Venkatesh, (1881)5 Dom., 679. 

* Diigippa V. Venkatr.anmaya, (1631) 5 Bom, 493; Patil Hariv. Hakamchsnd, 

(1S86) 10 Dom., S83 ; bat sec, Balaji c. Ga&csh, (1S31) 5 Bom , 499. 

Govmd Balvant i'. Lak'hman, (1894) IS Itoin , 522 
* * ZuLoonni v. Mahomed Wajed, (1372) IS W, R , 87. 

’* Sivu t*. Muttasami, (1837) 10 Mad., 93 ; Srioath Ghosh v. Annoda Prasad 
(1896) 1 Ole. W. N , MKJ 
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r. 96 have been taken ; and any subseqoent act of resistance is not, the resis- 
tance or obstruction referred to m this rule ' Delivery of symbolical 
possession under r. 96 does not give the person in actual possession a right to 
apply under the rule.* Symbolical possession does not amount to disposses- 
sion 3 

Reviaion. — An ordei under this rule is liable to revision under s. IIS»* 

' In a suit 

■d the same, 
i purchased 
he property 

who had been a party to the suit and in whose /avour ihe decree was in so far 
that It declared his right to continue in possession, applied to be restored to 
possession .and ohwmed an order m his favour. Thereupon, the assignee 
auction-purchaser applied m revision to have the order restoring the usufruc- 
tuary mortgagee to possession set aside ; held, that the order in question was 
an order which could properly be m»de under r. loi, and being unappealable, an 
application for revision thereof might He.® 

Death of defendant — Where the order for possession has been obtained 
before the death of the defendant and possession taken after his death, an objec- 
tion under this rule must be decided in accordance with it.'^ 

Not the judgment-debtor— If, in execution of decree, a claim made by 

a third party in possession is rejected, he can either bring a regular suit or wait 

till he is dispossessed under this rule ;® an 1 then he may take action under it or 
bcinga regul.ir suit within the ordinary period of limitation,* or he may do both.*® 

What amounta to dispossession — Planting a bamboo and making 
proclamation to the occup.anCs of an estate th-at it has been adjudged to some 
other, is siifTicient dispossession of a landlord to warrant bun to apply under this 
rule.** 

Practice —When an applic.ation has been filed under this rule the Court 
should examine the applicant 
should or should not be admitie. 
defendant, even though he ma 
the couise of trial j*® or that 
be rejected. Dut if it should 
as handlord,** or ‘as mortgage 

• Wttjid Ilosaein r. Abdul Kadir, (1870) 13 W. R., 418. 

• Kisori Lai f. Slub LUl, (1805) 1 Calc. W. N . 313 

» llriliiin Mullick f. Ramj'ido Rakshit, (1878) 3 Calc , 710 5 hut see, Brajsbila v 
('.unidii, (lOOG) 33 Calc. 4S7 ; 3 Calc , L. J , 293. 

• Sheer, rj Singh v. Bonwari, (LSSl) 6 All , 172. 

• Euhoorun i*. Jlah.inictl IVajol, (1872) 18 W. K., S7, 

• Sablmjit V. Srigopil, (1805) 17 All., 222. 

» RijjaUar Fakirs, (iS89) I2 Mad-. 211. 

• Fcrgu^«oin. Nil Komul, (1874)23 W. r..,270. 

• Kishou Soondur r. Fukeerowldccn Mahomed, W. U , 18C4, p. 01. 

1“ A* to Oombay. see the Msoof OoWiWiai » Jinsbhsj, (1889) 1.7 Bom., 213, Fee 
note to r. 11)2. 

** Collector of Bogra t', Krishna Indra, (18CS) 2B I*. R , A. C., 301 ; 11 \V. R-» 
19J. 

> » Obhoy Churn r. Rajendro Coomsr, (1871) IG W, R , 288. 

>» Ram Copal V Pnomo amn.W, (1869) 12 W. R , 473 ; Horoe Kiihore r. Ksico 
Kiahorv, (1809) SW. B.IH 

«• Kalon N'nram r. Protap Ohumler, (1869) |2 W. R , 231 ; Rultun Koocr v. Tuv 
tmlack, (1874) 22 W. R , 103. 

•• Bhjrub Sircar p .Sham Mnnjee, (1871) 15 W. R., 70 j Banco Ms'lhub i’. Nund 
tall, (1874)22 W. R., 123. 



O.XXI, r.lOl.] 


RESTORATION’ OP POSSESSION. 


823 


possession,’ or m actuil p-xse^sion as mortgatjee of the defcndanl* .nnd has 
been <hsnn««e'.sed under the <!*rree or under rolour of it, this is suffirient. If the 
parties are agreed that the applir.int has b»en dispossessed by the defendant in 
etecution, the application should not be rejected on the ground that he has not 
nor on the ground that the aonlu ant had not originally obtained possession in a 
strictly legal manner * An objector who is not m possession, but whose sole 
ground of intrrveniion is that he holds .a bfln.% fiJe title derived from the defend- 
ant. li not entitled to be heard under this rule ,• nor a person claiming a right of 
way over land tak'n passes'.ion of m execution of a decree can intervene under 
this rule, but he muvt hriog a regular siiu to establish his right* To entitle 
.a piriv to come in under tins rule, he must prove that he was in possession of the 
land in sun. and was dispossessed by another party, .alleging the land to form 
pan of ! iitd decreed to him ’ 

Xerrr.i/ appitcaftom —If there are seven! applications, each application 
should be tried separately so as to prevent this rule from being made a means 
of disposin.; of disputes between several claimants * 

(inr/t —The onus IS on the applicant ® It is sufficient for him to 

prove his pcv. session, « ithoui prool of iiile ’® He should confine himself to prov- 
ing nossC'Sion, .and leave the decree-holder to prove Ins right to take possession,’ ’ 
and proba'ib a dc ree-hol ter has no right to take possession under ft decree 
which IS harred S\ limiiation, but this has not been decided.’* 

Joint Hindu family —A member of a joint Hindu family cannot say that 
he 1 $ in possession of .anv n.arlieular portion of the joint property on his own ac« 
count His possession >$ the possession of the firmly.’* 

Bes-Judicatft —Where .a complaint was dismissed for default before in- 

a uirv the applicant was noi precluded from bringing a suit within one year from 
ate of the order * * 

Limitation —The application should be filed wuhm thirty days— Act IX, 
1908 , Sched II , art 165 

An application for removal of obstruction stops the lime for adverse posses- 
sion from running ’* 

Junadiotion —If. while a case under this rule is pending, the Court is 
deprived of jurisdiction, through the land which is the subject-matter of the suit 
being tr.ansferrcd to another district, the c-ase should not be dismissed, but the 
record ought to be transferred to the other district.’ * 


‘ A«gur Ah V. Asgur, (1873) 20 W R . 373 

* ShsfiurMin I'. Lochan, (1979) 2 All , 91 ; eeo also llassun ti. Ahmed, (1669) 11 

W. R. 140. 

* Ju<loa Kapalco ff. IrsurChonder, {1872} 17 IV. R., 37J 

* Oblioya Churn r Rajendro, (1574) 22 W. R., 400. 

‘ Eiisuf Ah V. Slub Shimker, W R., 18Ct, 3S4. 

* Nobin Chunder v. .T.vtadhan, (I8G3) 2 W. R , 289. 

’ Neel Kladhuh i'. Radlia Mohun, (1863) 3 W. R., 205. 

* Sliaroila Bloyee v, Nobin Cluuider, (1869) 11 W. R , 255. 

* Ifahomed Ausur »• Prokash Chnnder, (1867) 8 W. R , 8 ; Woodoy Tara v. 

Abdool Gunec, (I8C9) |2 W. R , 16 
Dilbaisee i>. Gunga Pershad, (I8S6) 5 Cale , 278 
” Juiloaiiatli Siiigb v. Kaleo. (1870) 14 W. R , 35S 5 Brmdibun Chuocler r, Tara- 
ehind. (1873)20 \V. R.. 114. 

•* Mohesh Chnnder v. Chnndra 3fonee,(IS68)9 W. R., 486 
•• Coovurji Hirji v. Dewsey Blioja, (1893) 17 Bom , 718 

Sirat Cliaiiilra Rim v. Tarini Prosad Pal, (1907) H Calc. W. N., 437. 

'* Krishnaji v, Kashibai, (1906) 30 Bom , 115. 

’* Kalea Pens r. IfuroDath, (1865) 3 W. B , 5. 
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r. q 6 have been taken ; and any subsequent act of resistance is not the resis- 
tance or obstruction refened to in this rule ^ Delivery of symbolical 
possession under r 96 does not give the person in actual possession a right to 
apply under the rule.® Symbolical possession does not amount to disposses- 
sion.® 

Revision — An order under this rule is liable to revision under s 11$ 5* 
but the order should not be set aside if there has been great delay.® In a suit 
for sale upon a mortgage the plaintiff having obtained a decree assigned the same, 
and the assignee brought the property decreed to be sold to sale and purchased 
It himself and obtained possession A usufructuary mortgagee of the properly 
who had been a party to the suit and in whose favour the decree was in so far 
that it declared his right to continue in possession, applied to be restored to 
possession and obtained an order in liis favour Thereupon, the assignee 
auction-purchaser applied m revision to have the order restoring the usufruc- 
; held, that the order m question was 
ider r toi, and being unappealable, an 

Death of defendant — Where the order for possession has been obtained 
before the death of the defendant and possession taken after his death, an objec- 
tion under this rule must be decided in accordance with it.^ 

Not the judgment-debtor —If, in execution of decree, a claim made by 

'■ ’ ■ ig a regular suit or wait 

lake action under ic or 
' or he may do both.'® 

What amounts to dispossession —Planting a bamboo and making 
proclnm.'iiion to the orcupants of an estate th.nt it has been adjudged to some 
other, IS sufficient dispossession of a landlord to w.arr.'int him to apply under this 
rule." 

Practice. — When an .npplic.ntion has been filed under this rule the Court 
should examine the app]ic.ini in oider 
should or should not he admitted,' ® and if 
defcnii.ant, even though he may not have 
the couise of trial,'® or that he is still n ‘ 

be rejected. Hut if it should appear tl 
as l.indlord,'® or 'as mortgagee, or as 


> Wnjiil Hoescin v. Abdul Kadir, (ISTU) 13 W. R., 418. 

* Kisori Lai f. Shib L.all, (ISOfv) 1 Calc. W. N., 313. 

* Ibr.\liim Mullick t-. Ramjacln Rak^hit. (lS7S)3Cdo , 710 5 but see. Brajabvla r 

(limiiUs, (1900) 33 Calc. 4S7 ; 3 Calc . L. J , 203. 

* .Shcor.aj Snigh v. Bonwan, (1884) 6 All , 172 

* Zuhoorun f. Slfth.amcd Wajcil, (1872) 18 W. R., 87. 

* Sablnjit t. Sngopal, (1803) 17 AIL, 222 

» BitjnkUf Fakirs. (1880) 12 -Mad., eU. 

* Fcrgu'-oii f. Kil Komul, (1874) 23 \V. R , 270 

* KisUen Soondur r Fukeeroocldcen Mahomeil, W. R., I8G4, p. fd. 

|l|Uo Bombay, see the case of (Jiilabbliai ». Jmabhn, (1880) 13 Bom.. 213, See 

of Bogra r. Krishna Imlra. (180S)2B L. R , A. C,, 301 : 11 W. B., 

'I r. Itvjemlro Coomar, (1871) 10 W, R , 288. 

]’.iomoaiumW.(1869) l2W.R,47j; Iluroa KUhore r. Kelco 
jifO) 8 \V. n , 111, 

.lain r. I’mtxn Chnn.ler, (1860) 12 W. R.. 231 ; Ruttun Koocr f. Tos- 
,.a..k, (1874)22 W.n, lOS. 

r.’uTub birt.vr • -OXSW. R., 70; Baneo Madhub v. Nond 

Lall, (1874» 
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possession,* or in .ictunl possession as morijjagee of the defcndinl* .nnd has 
been di5i>o«se«sed under the decree or under colour of it, this is sufTicient. If the 
pirtics are aijreed that the applicant has b“en dispossessed by the defendant in 
execution, the apnhcation should not be rejected on the ctownd that he has not !* 
nor on the ground that ihe anohnnl hid not ort^milly obtained possession in a 
slnctly leaal manner * An objector »ho is not in possession, but whose sole 
ground of intervention is that he holds a /f, A* title derived from the defend- 
ant, IS not entitled to be heard under this rule ;* nor a person claiming a right of 
way over land iak»n possession of m execution of a ilecree can intervene under 
this rule, hut he must hnng a regular suit to establish his right* To entitle 
a pans to come in under this rule, he must prove that he was m possession of the 
land in suit, and was dispossessed by another party, alleging the land to form 
part of land decreed to him * 

Nci'cr.i/ afifilic.-iliont ~li there are several applications, each application 
should be tried separately so as to prevent this rule from being made a means 
of disposing of disputes between several cl.aim.ints * 

The onus IS on the applicant * It is sufTicient for him to 
prove his possession, without prooj of nile He should confine himself to prov- 
ing possession, and leave the decree-hol'fer to prove his right to take possession,’ ’ 
and probably i dc' ree-ho! Icr has no right to lake possession under a decree 
which IS barred h\ lirr.itation, but this has not been decided.** 

Joint Hindu family —A member of .a joint Hindu family cannot say that 
he IS in possession of anv nariicnUr portion of the joint property on h'ls own ac- 
count His possession is the possession of the family ** 

Res-judtCfita —Where a complaint was dismissed for default before in- 

3 uirv the applicant was not precluded from bringing a suit within one year from 
ate of the order ** 

Limitation —The application should be filed within thirty days— Act IX, 
1908, Sched 11 , art. 165 

An application for remov.al of obstruction stops the time fot adverse posses- 
sion from running ** 

Jurifldiction —If. while a ease under this rule is pending, the Court is 
deprived of jurisdiction, through the hand which 1$ the subject-matter of the suit 
being transferred to another district, the case should not be dismissed, but the 
record ought to be transferred to the other district ** 


» A'gur Ah f Asgur, (1873) 20 W. U . 373. 

• Ehufiudihn t*. Luchin, (1579)2 All , 91 ; see also Hftssun v. Ahmed, (1869) 11 

W. R. 140 

• Judoo Kapalee v, Issiir Chutwler, (1872) 17 W, R., 375. 

• Obhoya Cbnrn r. Rnjendro, (1874) K W. R , 400. 

• Easiif All V. Sliib Shunker, W. R.. 1804, 354, 

• Noliin Chunfler r, .T.ittvdhan, (1803) 2 W, R., 2S9. 

’ Neel MA'lhub t\ Riiillia Mohun, (I8C3) .3 W. R., 205. 

• Rliaroila Mojee v. Nohin Chunder, (18C9) 11 W. R , 233. 

• Mahomed Ausur «. Prokash Clutnder, (1867) 8 W, R , 8 ; Woodoy Tara v, 

AbJoolOtinee, (ISCO) |2 W. R , 16 
Dilbassee v. Gunga Perrhad, (1856) 5 Calc., 278. 

• ’ Judoinstli Singh v. Kalee (1870) 14 W. B , 35S i Briad.vbun Chunder v. Tara- 
clianil, (1873)20 W. R . 114. 

'• Moliesh Chunder f Clnmdra Monee,(1865)0 W, R., 436. 

** Coovcrji llirji t>. Dewsay BUoja, (1893) 17 Rom , 718. 

** Svrat Chindra ni«u r. Tannt Prowl Pal, (I907j ll Calc. W, N , 437. 

*' Krishnaji V. Kashibai, (1906) 30 Rom • IIS. 

" Kalee Dois v. Ifuronath, (1863) 3 W. R., 5 
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ORDER XXn. 

Death, Marriage and Insolvency of Parties. 

Ko *»ntcinent >13- 1- death of a plaintiff or defen- 

pirt3-’8 death, if nght dant sball not cause the suit to abate 
tosuesQrvMM right to sue survives. 

Act XfV of 1882, sect 361 

This rule applies to H. C and Prov. S. C- C. 

The following were given to the exactly similar provision In 

the former Code. 

(rt) A covenants I'ith B and C topay an-annuiiy to B during C’s life B 
and C sue A to compel p33'tnent B dies before the decree , the right to sue 
survives to C, and the suit does not abate. 

(0 In the same ease, all the parties die before decree The right to sue 
survives to the representative of the survivor of B and C, and he may continue 
the suit against A's representative. 

te) A sues B for libel. A dies Thengbt to sue does not sunn e, and the 
suit abates 

(rf) A, a member of a Hindu joint family under the Mitakshara law, insti- 
tutes a suit for partition of the family property A dies le.aving B, a minor son, 
his heir. The right tu sue survives to B, and the suit does not abate 

Before decree : Illustration (ft)— Afierjudgmeni the action does not 
.'ibile, but the beneitc of the judgment goes to the legal representative of the 
person obtaining it * 

Illustration 'c) — In a suit for defamation plaintiff obtained a decree for 
damages The defendvnt app*aled but died before hearing //eld, that the suit 


and docs not survive on the death of the plamlffE* 

Illustration fd) — See the case of Padarath Singb v Raj’.iram.* Upon 
partition, D was allotted a onc-third share of certain premises as a Hindu 
mother. She sued to restrain the defendant from encroaching on her share. 
The suit was compromised by the defendant agreeing to purchase her share. 
The question of the value of her share was referred to arbitration D then died, 
leaving two sons, but before decree was passed on the award of the arbitrators. 
//tld, that the suit did not abate and that the right of action on the award 
survived to the sons.® 

' Muhamnisil Husain r. Kha*hstl>>, (ISST) 0 All , 131. 

* Copal r Ram Chandra, (IfKGj 2fl Bom , t597. So al»o in second oppeal— Pararnen 

Cl.etty r. handara P.aja, (1903) SC Mad., 199 

* Krishna Iteli.arj* e. Corporation of Caleutla, (IWt) 31 Calc., 400. 

* .Sakjahani Inglo Uao e Bhavani Rozi, (1901) *27 Mail, 5S8 

* Poilarath bingh r P,aja P-am, (1S82) 4 AIL, SU 

* Penomojee Disvce r. Cliooncy Money Dasace, (1899) 4 Calc. \V. K.,9Sn 
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ORDER XXII. 

Death, Marriage and Insolvency of Parties. 

No abatement by 1* The death of a plaintiff or defen- 
party’s death, if right dant shall not cause the suit to abate 
to sue survives ;r it Vi i 

It the right to sue survives. 

Act XIV of 1882, sect 361 

This rule applies to H C and Frov. S C. C. 

The following were given to the exactly similar provision in 

the former Code 

(rt) A covenants wuh D and C to pay an .annuity to B during C’s life B 
and C sue A to compel payment B dies before the decree } the right to sue 
survives to C, and the suit does not ab.ate 

(i) In the same case, aJ) the parlies die before decree The right to sue 
survives to the representative of the survivor of D and C, and lie m.ay continue 
the suit against A’s representative. 

(r) A sues U for libel. A dies The right to sue does not survive, and the 
suit abates 

(rf) A, a member of a Hindu joint family under the Mitakshara law, insti- 
tutes a suit for partition of the family property A dies leaving B, a minor son, 
his heir. The right tu sue <urvives to B, and the suit does not abate. 

Before decree : Illustration (a) — After judgment the action does not 
•nbite, but the benefit of the judgment goes to the legal representative of the 
person obtaining it ^ 


and does not survne on the death of the plaintiff.* 

Illustration (d) — See the case of Fad.arath Singh o. Rajaram.® Upon 
partition, D was allotted .n onc-lhird share of certain premises as a. Hindu 
mother. She sued to restp.-»in the defendant from enrroaching on her share. 
The suit was compromised by the defendant agreeing to purchase her share. 
The question of the v.nlue of her share was referred to arbitration D then died, 
leaving two sons, but before decree »as passed on the award of the arbitrators. 
//r/ti, that the suit did not ab.ate and that the right of action on the award 
survived to the sons.® 


‘ Muhammad ]rus.ain r. Khush.'iln, (I8S7) 0 All , I3I. 

* Gop.vl V Ram Chandra, (10021 26 Bom . 597. So a!*o in second appeal— Paramen 

Uhetty V. Sundara Raja, (1907)20 Mail., 499. 

* Krishna Behary e. Corporation of Calcutta, (1901) III Calc., 400. 

* Sakjahani Inglo Rno v. Biiaasm Bozi, (1901) 27 Mad , CSS 
' I’adarath Singh r. Raja Ram, (ISS2) 4 AIL, 215. 

* penomojeo Dassce v. Cliooney Money Dassce, {1S99) 4 Calc. TV. N., 2SO 
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shall cause the legal representative of the deceased defendant 
to be made a party and shall proceed with the suit. 

(2) Any person so made a party may make any defence 
appropriate to his character as legal representative of the 
deceased defendant. 

(3) Where within the time limited by law no applica- 
tion is made under sub-rule (l), the suit shall abate as 
against the deceased defendant. 

Act XIV of 1882, sect 368. 

This rule applies to H. C and to Prov. S. C. C. 

Applications under this rule are not confined to plaintiffs or appellants 
If there are l«o claimants the Court should decide between them and not place 
both on the record ^ 

Suit shall abate — An order of abatement under this rule is absolute,- 
but an application to set aside an order of abatement may be made under r. 9 
post.^ tVhcre one of four respondents died, and no application was made 
within siK months to put the legal represeniaiites on the record, /fr/iy, that the 
appeal was one in which the right lo appeal did not suiMve against the sursitmg 
respondents, but against them and the represeniatnes of the tespordent who 
had died, and that the proper otder was to direct the suit to abate ** The plain- 
tiff filed an appeal. It was heard two )ears afterwards, when it appeared that 
two of the respondents had died and tbeir legal repiesemaiives had not been 
brought on the record The Couii ordered the appeal 10 abate as against all 
the respondents , that the appeal should abate only as against the respond- 
ents who had died * In a second appeal two respondents died and no 


after death to ha^c the names of the heirs stiuck off anu those of the executors 
substituted, //eld, that the application was r.ot baiied, a» there w.is sufhcieia cause 
for the delay in apply mg for sub»iiiution * \\ hen a defendisni in a suit flics and 
the plainiin' under this rule brings a person on the record s\hom he alleges to be 
the legal reprcseniaiivc of the deceased dcfend.-rnt, such person sufficiently 
represents the estate of the deceased for the purpose of the suit, and the decree 
passed will bind the estate.* Where the litigation can proceed without the 
representative of a deceased party there is no abatement.® 

The prcoisions rf this iw\e ate app\xcaWe in appeai.® 

When two defendants against whom a decree had been passed appe.iled and 
one of them died and the representatite of the deceased defendant was not 
brought on the record, but the appeal was proceeded with by the surtixing 

t Muhammad r. Khnshalo, 10 All , 223. 

* See Davis J, in Pani v Vanang.sttrl, (IDOo) 28 Mad , 359. 

• IKm Kunwar r. Amba I'rasod, (I90U) 22 All , 430. 

• Ikii Full r. Adessng, fl902) C61Jom,, 203 

* iS."-' ' x.-i.-n.-. O.S. n.-i-...,. n.i, (isOO) 

, • . - • 'j ; Ibim 

. • • ■ . * . ■ ■ ■■ iirootha, 

. ■ , , ■ 393. 

• llo'-cm All r AIkIuf Itahim, 7 Calc. W. N., 529. 

* Kndir Mohidetn e. Mathu Kri'han Ajyar, (19f>3)2G Mad., 23h. 

* Srinivasa r. (Snaiiapraka-a, (19u7) 30 Mod . C7. 

• Raj Chunder r. Canes Das, (1901) 31 Calc , 4ST ; 8 Calc. W. N., 412 ; L. P... 31 

I. A , 71. 
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v:\ih. to judgment, and, where the decree is against a female 
defendant, it may be executed against her alone. 

(2) Where the husband is by law liable for the debts 
of his wife, the decree may, with the permission of the 
Court, be executed against the husband also ; and, in case 
of judgment for the wife, execution of the decree may, with 
such permission, be issued upon the application of the 
husband, where the husband is by law entitled to the 
subject-matter of the decree. 

■ Act XIV of 1883, s 369, C L. P. Act, 1852, s 141. Rules of Supreme 
Court, 1883, O 17, r. a. 

This rule applies to H. C. nnd Prov S C. C. 

' ’ ’ ■" ' ■ ■ IS wife was brought on 

. affirmed on appeal. 

It was held that the 

This rule applies equally to appeals.* 

8. (1) The insolvency of a plaintiff in any suit which 

When pUiDtir* in- tho assignee or receiver might maintain 
solvency bars suit. for the benefit of hi.s creditors, shall not 
cause the suit to abate, unless such assignee or receiver 
declines to continue tho suit or (unless for any special reason 
tho Court otherwise directs) to give security for the costs 
thereof within such time ns the Court may direct. 

(2) Whore the assignee or receiver neglects or refuses 

Proccl.ire iihero ns- COntinUO^ tllC SUit Alld tO glvO SUch 

eigiico fails to continue socufity within tlio tinio SO Ordered, tlio 
suit or giic security. defendant may appl}’ for tho dismissal of 
the suit on tlie ground of the pIuintifF'.s insolvency, nnd tho 
Court may make an order dismissing the suit and awarding 
to the defendant the costs which he 1ms incurred in defend- 
ing the same to be proved as a debt against tho plaintifTs 
estate. 

Act XIV of 1883, s. 3705 C. L P. Act, 1832,5 142. Rules of Supreme 
Court, 1883, O. t7, r. 2. 

'This rule applies to II. C. and Prov. S C. C. 

This rule does not declare that the assignee shall be m-ade a parly to the 
suit, as the Act docs, in the c.tse of persons representing a party deceased. The 
practice in India has been to add or substitute the assignee’s name, .md he may 
he called im to deposit the costs of an appeal * Defendant cannot plead the 
abate nent wuhout giving the Official Assignee an opportunity of prosecuting the 

‘ Uimlabun CUuik1<t r Mftf kmtiwli, ® 'V. 1’., 412. 

’ JlttilhuUati r. Narain, (1007)29 All , fi35.. 

* IlceriUll Fcftl r. Carapict, (1^70) 13 W. R., 431 ; llmlum r. Abdur lUViman, 
(1873) 12 Horn H. C., 237. 
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bankrupt or an insoUcnt * 

Form of order —lAhr.tj v Shamhi^ 

9. (^) a suit Abntci «r U J ' 

F.fet «t .ta.meoi Order, iio fiesll «iit Oiill I, ■ I, 

ordismis?at. tllG sainO Cmi'O of 


(•2) The plfiintilV or the person claittiir};^ to fr" t!,'- 1« -vl 
representative o( a deceasetl plaintiff or the ,,r 

receiver in the ease of nn insolvent plaintiH rnav op;, Iv f'r 

an order to set aside tlie ahiitcmei.l or dimtiii-Ml 
proved that he was prevented by any Kuniei'-nt r, 
continuing the suit, tho Court filmll set aside tli«‘ ah-»l^ 

or dismissal upon such terms ns to costs or oth« rv.j*/. ft, 

thinks 6t. 

(3) The provisions of section 5 of the Imlmn l/ntiibi 
tion Act. XV of 1877, shall apply to applinatimi^ u,„i„‘ 
sub-rule (2). 


Act XIV of (882, sects. 37i and 372 A 
This rule applies to H. C and Prov. S C. C 


Oblect of tbs rule —This rule only refers lo or, lets p^ue-lH^.U, 
and 8 * The cause of action in the original and revived suit tn,m |,» ,1,1 . " * 
no fresh cause of action can be imporiea into the revived lull.* ' 1 

Practice— A judge can make order under r. coupled wnli »» n i 

under this rule * 

When plaintiff dies testate, and there is difliailtly in oln.ainlnj prol.u#. . r i , 
•will. H'«e neglect to apply for limited administration will nt,i 
obtaining an order under th's rule » When an application f„r atnlemrn, «:'y *'* 
annlication for revival of a suit were set down for he.aring togetlier, 
oroper order to piss was to declare the suit to have abated and then if ” ' 
p\ss an order under this rule * ‘ to 

• Limitation —An application under this rule or under thl, rule m t 
to revive must be made within sixty days from the order of abiZ x ' "• 
dismissal ’ 

Appeal Lies from an order refusing to set aside the abatemer 


see O XLIII, r. i(*). 




' ! 4 Cftle. W. N., 20| 


* SbsmChandUirir. Bhayaram Pinday. (1893) 23 Calc., 92. 

« Fulvaliu I’ Goculdas, (1SS3) 0 Bom , 275 

, Bhovrub Doss r. Domsn, {IS79} 4 C. L. Tt-, 37^ ? 5 Calc., 139 } see alnQ j. , 
V ^Goculdas (1885) 9 Bom., 275 ’ 

I Ham Protap f. Lai Chxnd, (I90t) 9 Calc. W. N., 3C9. 

• Act Vn of 1888, s, C6; art. 171. Sched II, Act XV of 1877. 
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10 (l) In other cases of an assignment, creation or 

Proorfnts in oajs ot devolution of any interest during the 
assignment before finii pendency of a suit, the suit may, by 
order in suit leave of the Court, be continued by or 

against the person to or upon whom such interest has come 
or devolved. 

(2) The attachment of a decree pending an appeal 
therefrom shall be deemed to be an interest entitling the 
person who procured such attachment to the benefit of 
sub-rule (1). 

Act XIV of 1882, sect. 372 Rules of the Supreme Court, 1883, O. 17, r. 3. 

This rule applies to H.’C. and Prov. S. C. C 

*' Other Oases.” — That is, cases other than those mentioned in the pre- 
ceding rules jT- ' ' * ■ 

died,* decided 
of the appellant 
assignor, where 
assignor.* 

Official Assignee. — The Official Assignee in insolvency proceedings 


result of a suit should apply to make him a p.irty to the suit ® 

Pendency of a suit — These words relate to a suit in which no final order 
has been made,^ and apply to a suit in which directions to make an account have 
been given * Where, in a suit respecting a will, there was a decree that a 
scheme should be settled, but that decree was not proceeded with, no scheme 
was settled, and no final order made, the suit was treated as pending.® The 
Court may revive without consent or nonce, when the parties who ought to give 
consent or get notice are dead.*® This rule docs not apply to any assignment, 
creation or devolution of any interest after the passing of the decree. It docs 
not apply to execution-proceedings A attached 24 Rank shares as the property 


* Benodo Moliini v Sliarat Clmndcr, (I8V2) 8 Calc., 837 s Bhugwan Das v. 

Kilkanta Gnnguli, (1001) 9 Cnlc. W. N., 171 ; (compare, Jamnmlas r. Sorabji, 
{1892) 16 Bom , 27). 

* TUJaram v. Jd«i, (1893) 9 Bora , I3I ; but sec, Moreshwar Bapujl r. Kusliaba, 

(l87v9)2Bom., 243. 

* Railha Prasad r. P»rtjendni, (1893) 5 All., 209. For a case in which a champertor 

of the plaintiff was rnado a prrly defendant on his oavn application, see, 
Piajaraneo Disi r. Del>endr» Nath, (IS99) 3 Cnlc. W. N., 751. 

Miller r. Dudh Singh, (1891) 18 Calc, 43. 

* Fatima r. Fatima, (tS92) 16 Bom , 452, 


* Piininthavelu e. Bhishyam Ayyangar, (1902) 25 Mad., 406. 

’ Gocool Chunder r Adminislriitor General, (18SO) . I Calc., 731. 

* Surcnilra Keshub f Khcttcr Krishto. (1903) 30 Calc., COO ; 7 Calc. W. N., 517. 

* Gopjol Cliiinder v. Administrator, (IS 7 O) 5 C. L. B., 569 ; 5 Calc , 72C ; Goiind 

Chundcr r Rniigunmoney, (ISSI) 6 Calc , CO 
*“ Gocool Clmmler r Administrator General, (1879) 5 C. L, P.., 5C9 ; 5 Calc., 
720. 
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of B C sued for them as hiso\n propcrt\, and oblamed possession of the 
shares and sqIJ them to I) <>•« appeal, \ stjcceetled , lie «as not 

entitled to put P on the record of the cvecuiion-case and enforce restitution 
against him • Tins lule il >e' not indv alien the desoliUion of interest occurs 
between the pissing of a decree and the time of the lilmg of an appeal from that 
decice * (\ Court n not boun • m ad nil the iisignec of a decree to execute it 

but w hen a decree is sol 1, and tbe s de is admitted, the jiiclgment-debtor cannot 
contest the right of the purchiser m execute tt An Assij^nce or purchaser 
of a decree takes it siihjeit to the right of the judgment-debtor to set-otT his cross 
decree,^ as iKo bub)e-t to ihc lien fur co-ts due to the assignor or to his 
attorney * When a decree under s 8S of the Transfer of Property Act is as- 
signed before any order absolute is made, the assignee takes subject to all the 
habilutes resulting from the apohcation of //r ^ 

A Hindu widow sold a portion of her interest in a suit to A and died after 
decree , A only bought her life-interest and could not execute tlie decree.® 
But the purchaser of the rights and interests of a patnidar during the pendency 
of the suit acquires his pmilege to carry on the suit ® -So also the assignee of 
an rr decree for rentcancarryonthesuitafteritissetasideontheap- 

plic itioti of the defendant The words “deiolution of inierest" do not mean 
only deioluiion by death, but are applicable to a case in which pending a suit 
instituted by a miiiagcr of arr encumbered estate, the estate is released and 
restored to the on ners * ’ 


Zim/t/jo/t.—The right to apply m a pending suit, r e, a suit In which no 
final order has been nnile, accrues from I'ay to day. and the periods of limitation 
provided m arts 171, 171 A, and 178, Sched H, Act XV of /Syy, do not apply in 
an application to revive a suit 

Appeals — Tins rule applies to appeals*® An application was made by 
an appellant to substiiote for the name of the person originally named ns 
resDondent to the appeal the name of a 
assigned before the filing of the appeal, 

thantwoyearsafternoticeof the assignmen ■ 

person whose name was so sought to be 
to being placed on the record of the ap 

proposed respondent should not be placed on the record. Sew^/i, that this 
rule does not apply to a case when the devolution of interest occurs be- 
tween the time of passing of a decree and the time of filing of an appeal from 


‘ Radnor r. llui«oorie Bank, (l8Su) 7 All., GSl { Good.ill u. Miissoorio iJink, 
(18S8) 10 All , 07 

* Collector ol MuzalTain.igar v. iTusami Begum, (18%) 13 All , SQ But seo, 

Xarendro Xath P.ili.in v Bbojiciidra Naram Roy, (tSOB) 2.1 C.ilc , .101 j 
Troylueklianatli e. Bnndabuii Clmnder, (18721 18 W. 1’.., 413 5 sco also, Ifarish 
Cliundra Tewary t*. Chamlporo Co . W., (1901) 30 Calc., 00. 

* Bishloo Cliurn v Kislien Oopal, (1870) 13 W. R , 207. 

^ Sunnooburnissa v Meher Cliontl, W. R., (! 8 Gt) p, 313 


• Opendro Uohun v. Voomo Chiindtr, (1873) 19 W. B., 83 ; Kniin All v. Liickliv 

Kant, (18GS) lO W. R , F. B , 3Z 
‘ Khettec Nath v. Manick Lai, (1900) 5 Cak, W, N , cicui. 

' Chunni Lai v. Abdul All. (lOOt) 23 All , 331, refd. to in, Hamioy v. Shambhu 
(190 j)9CjIc W. N..883 

■ Gohind Narain v. Gour Monco, (1873) 17 W. B , 20 

• Wilson f. Government, (1869) 12 W, R , 122. 

° Binode Bebarec v Beer Nontui, (IS6G) 5 W, R., Act X, 52, 

' Sovirmdra Itohuo Tagoio v. Stromoni Dcbi, (1001) 23 Calc, 171 5 5 Cute 
W. N , 307. 

• KeJ.irnath V Haracliand.(lS82)8Calc , 420; follow erl, CbaKvaili v. Polori, (19031 

3l Mad., 71 ; Rant N/ith r Uma Cliaraa, (1809) 3 Cak. W. N., 75G ; Siirondra 
Keshub V. Kheiter Krishto, (1903) 30 Calc., C09 ; 7 Calc. W. N., 517, 

• Rajaraiu t’. Jibai, (1885) 9 Bom., 151, and r. 11. 
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that decree.* S. 372, former Code, applied as well to the case of a devolution 
of interest pending an appeal, as to the case of a devolution of interest pending 
a suit. A person may under (s. 372, former Code.) O. XXII, r 10 be added 
or substituted as a party either on his own application or on the application 
of one of the parties to the suit An application by a respondent to an appeal, 
whose interest has at one lime been represented by an official receiver, to 
replace upon the record of the appeal as a party respondent the name of 
such official receiver, which had been struck off owing to a misrepresentation 
of f.ict, may be treated as an application for review of the order striking off the 
name of the receiver.* A crednor of a decree-holder, who has attached the 
decree pending an appeal against it, is not entitled to be made a party res- 
pondent to the appeal.* This rule applies to appeals in cases of assignment, 
creation or devolution of any interest pending the appeal otherwise than by death, 
mirnage or insolvency * When certain assignees who had not been brought 
on the record filed a niemor.andum of appeal, and the Court treating it as an ap- 
plication under this rule dismissed it, /teM, that it was subject to appeal as from 
a decree.® 

Appeal —-Orders dtsallawing objections are open to appeal under 
O. XLIII, r I (-f). ^ 


such order being one under s 47 nnd therefore .1 decree within the meaning of 
* - > •• • . >.f. t...,. — -inder this rule, 

• • rejecting the 

■ ' ’ assignee of n 

11. In the application of this Order to appeals, so 
AiipUcntion of Order far AS mav bc, th© word “plaintiff*' shall 
to apreais. bo lield to include an appellant, the 'irord 

“defendant” a respondent, and tho word “suit” an appeal. 
12 Nothing in rules 3, 4 and 8 -shall apply to pro- 
Application nf Order cocditigs in oxecutlon of a decree or 

to proccedingi, OrdoF. 

These rules apply to H C- and I’rov. S. C. C. 

They confirm the rulings under the former Code. 


' Collector of Muz-ifTaiiiagir r Ilas-sini Begun, (ISeSJ 18 All., 8G. 

* Sarnt Chandra Siiigh, in '1^', mailer /o, (!9i«) IS .All,, 23o 5 Durga Prasad, 

in the mailer of, (190<1) All,, 231. 

* Cliail Behari ; t. Uatimal Das. (IS9S) 20 All., 33. 

* Dargi Prasad, in /Ae ninaero/ (100©) 22 All , 231, 

» 3Ioti Ramr. Kondan Lai, (IlCXt) 22 All , 3S0. 

* I<alit ^lofiaii r. Slieliock Cliand, (ISOOJ 4 Calc. W. X., 103. 

* Indu Mati r. Oaja Prasad. (1897)10 AIL, 142. 

* Milt Mohan Rov r. .^hehock Cli&Dil Cliowdhry, (1890) 4 Calc. W. X., 403 

Trj .Singh V ChaMl, Ram, (19iJ2)2t All , 312. 

* Jamna Bihi r. Jliau, (t W-2) 24 AIL, 532. 


O -Will. r. l.J 
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cm])n:n xxiii. 

and Adjuslvunt o/ Suil^. 

1. (l) At any time after the institution of a suit tlio 

\\ah.ira«,a of HU.I I>liuntltf nm3% as ngilinstjill or any of the 
or abandonmi-nt of p,nrt defendants withdraw Iiis suit or abandon 
part <»f }iis claim. 

(2) Wliere tlie Court is satisfied — 

{a) that «a suit must fail bj' leason of some formal 
defect, or 

(h) that there are other sufllcient grounds for allow- 
ing the plamtilF to institute n fresh suit for tho 
•subject-matter of a suit or part of a claim, 

it ma}’, on such terms as it think.s fit, grant the plaintilT 
permission to withdraw from such suit or ahandon such part 
of a claim with liberty to institute a fresh suit in respoot of 
the subject-matter of such suit or such part of ii claim. 

(3) Wliero tho plaintiff witlidnvws from a suit, or aban- 
dons part of a claim, without tho permission roforrod to in 
sub-rule (2), ho shall bo liable for such costs as tho Court 
may award and shall bo precluded from instituting any fresh 
suit in respect of such subject-matter or such part of the 
claim. 

(4) Nothing in this rule shall be deemed to authorize 
the Court to permit one of several plaintiffs to withdraw 
without the consent of the others. 

Act XIV of 1882, s 373 

This rule applies lo H C and Prov. S C. C. 


costs*of‘lhe first suit, the institution of a second suit without 'pAmVn,''j,- ft® 
costs IS not necessarilj' bad. Subsequent payment cures ihe irregulittiv 

» Sukh Lnl t>. Bliikhi, (J8S9J 11 All , 187- ’ — 

* Gsuri Shankar t'. JIakliKocf, (1904) 31 Calc., SIC. 

• Abdul Azis !'• tbrahim XIolIa, (1004) 31 Calc., OCS. 



842 


THE CODE OP CIVIL PROCEDURE. 


[PciiED. t 


may think fit and where the suit was dismissed with liberty to bring a fresh 
suit, the decision was set aside on appeal.' 

Where an appellate Court, instead of deciding upon an appeal, referred the 
appellant to a new suit, the order, whether right or wrong, if accepted by the 
parties, is binding on them "* 

ESoct of order. — -Where a suit was withdrawn in order to bring a fresh 
suit which would include a portion of the claim arising out of the cause of 
action, put not included in the suit wiibdniwn, it »as held that the additional 
portion of the claim was not barred under s 7, Act VIll of 1859 * Where a 
suit was brought to establish a right to sell a certain property in esfeciiiion of a 
decree, and the suit was withdrawn without leave to bring .a fresh suit, it was 
held that a second suit to sell the same property m execution of another decree 
was not barred, as the second suit was not a fresh suit for the same subject- 
matter* Where a suit IS withdrawn with permission, the effect IS to leave the 
parties in the same position as that in which they would have been, if the suit 
had never been brought. A pI.tintifT who has obtained an order under this rule 
will not be debarred by O XI, r 2 from claming m a subsequent suit a relief 

’ ’ ' j-j ». .. j j which he was permitted 

the plaintiff’s concession acquired 
the pJaintilT c.nnnot annul these 

The effect of withdrawing an appeal, no matter what the terms of the com- 
promise may be, is that the decision of the lower Court is on the 
points raised in it and the only decree that can be e.\ecuted is th.it passed by 
the original Court ^ but the statement of facts stated m the compronnse cannot 
be impugned save for fraud or the like.** An .application under this rule to 
withdraw n pending proceeding for execution and to institute another nt some 
future tune is not a step m aid of execution.** 

Praotico. — No order should be passed wiihoul notice to the opposite 
party** As a rule of practice, the other side should be served with due notice 
of the application for leave when It IS made after the notice of the day fixed for 
hearing has been issued t’ 

rrrr.mo’ /Irf— The provisions of tins rule are not affected by s. 37 of Act 
Vni of iSSs. 

Stamp on opplication.— See Reference, 8 Mad., 15. 


• IJoucctt r. Wiie, (ISOI) 1 W. U , 322; and ucc the form in Gregory v. Dooley 

Ch.mil, (I87U) li W. R., O. App , l7. 

• Banwari Das r. .Muhammad, (ISSf) 9 AH., COO 

» Rajih Sarkhel r. Nilinoiioc Sing Deo, (1873) CO W. R., 410 

• llalii I5.vlcsh, r. Imam Cakdi, (1870) I All.. 321. Rce oho, Lonilon, Bombay 

and Mcditcrnuieaio Dank r, Durjnrji. (ISSo) 0 Boin., 3lC. 

■ Kntiiim Kant Roy r. Ram Nath CliockerLulty, (1B9I)21 Calc., 2C.5; Copvl 
Ch.uidra r. I’urna Chundra, (1899) 4 Calo. W. N., IIU. 

• DeJiari L.aJ r. Dir.in MaJ, (J895) I7 AIL, 33. 

’ Satv .dihaniab.vi r. Gai>C‘li, (1903) 29 Bom., 13. 

• Vythllingar Vijayathammal, (1S83) C Mod., 4T. 

• ratlnji f. Ganu, (1891). ISlIom ,370; Clmdasama r. Mahani, (1S91) 10 Bom, 

213. 

«» NiUkandan r. Tadmanabln, (ISO!) 14 ilod., ISSjoffumed in, Clictu Kunnclh, v 
Vcngutiat. (IS91) IS Mad., I. 

»* Tarwk Chundcr Sen r. Cyaiucla Rundari, (IS9C) 23 (Tale., 817. 

•* Knlivn Singh r. Ukhroj Singh, (1S81) CAll., 211 5 Miner I>el«e I’ershad r. 
DulJeo. (Jb7.7)3 All; If. C., IIO. 

• ’ Karcem Bcc r. Begum, (I'^CO) 3 Mod. II- C., 363. 



Limitation —Where an appcil n 1 in »i{’.'f»in j'<»f i». 

pondcnt has filed obiecnon, itm li) itsr'f h n^.t a t ■' i I'l.l ie»» t( ?«»•» 
the period of appeil m favour of the rckpondeni dcurm^' i > ' 


2. In any frcsli Miit instiliiteil nti jK-rtiil*«|i)ri .*r.ut*r «! 

Umiiniion Uw not ujulcr llio last j*rfce<liti;' Mil.*, iljf h! 
afTc'c'etl 1.} firiliuil l,C Wllul l*y tlif luSV fif liniJt itl'i'i |(j 

tho samo manner a^ if 0»e firril huit liiul nr>t \)<;hu 


Act Xl\’ of 18S2. sect 374 


This rule applies to II C. and I’rov. S. C. C. 

This rule applies to e<(ec(iii(in-proceedin};s ,* not so.’ 


The parties to a suit executed a written aK'tecmeni, ,1 

tcred, whereby ihe plamitff aKreed to withdraw the sun and aeceiii » v ^ 
purchase, the property of ilic defentfant specified in the a/temveni in -lii " " ” 
of the suit The ai-rcemeni w IS not recorded Phinnff prr)rr»i|.I.l will 1*' 
obtained a decree, and sold the property and more m execution iv r 

appealed, but his appeal *• • ‘ 

into was not a final adjut ' ■ , ‘ 

ceeded with Defendar • • . , * 

dismissed under s. 3 of / • . ' * 


f 't 

I'l'-it 

•'* ‘f 


of the sale of the property not mentioned 10 the aL'rceinent amUt 

he was eniiiled to recover.* ‘ ' ■*' ''el-1 thjj 


The 

first.® 


result of the rule is lb.st limitation applies as if the second suit nt 


roimistA.ic,.n K,ityaV,|i', 

* Abul Ila'an v. linahi Saliu, (ISM) 4 Calc , \V. N n u 
Chundor v. Tliakoirr Dobs, (1875) 2.1 \V. U., Stri’i tin,, i/’ 

17 W. n , 22 a , AlJnl lI.TOin K.,. S.I,„'|| J™'. «, It.,; 

‘ Dick V. Dick, (1833) l-l All., 109. ‘ ‘ 


• Tirupati v. Muttu, (1888) 11 Mad , 322. 

» Gour Huri v. Tran N.itli, (1882; |2 a L. 11., 305. 

• Sarju Prasad f. Sitn Ram, (iSSS) 10 All , 71. 

r Turachand Megraj v. Kaslilnatli, (18SC) 10 Bom., 02. 

• Tliota Venkatachellasnml v. Kristna»awiiiy, (1874) 8 Mad, j; q 

• Va.'-ajUl V. Shimeshwjf, (1903) 29 Horn. 210 1 7 Com. L, R. 'jjo ’ ‘ 
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3. Where it is proved to the satisfaction of the Court 
Compromiso of suit. ^ has been adjusted wholIy or 

in part by any lawful agreement or com- 
promise, or where the defendant satisfies the plaintiff in 
respect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, compromise or 
satisfaction to be recorded, and shall pass a decree in accor- 
dance therewith so far as it rehites to the suit. 

Act XIV of 1882, sect 375. 

This rule applies to H. C and Prov. S. C 

Whete it IS proved — These words are new and recognize the power of the 
Court to inquire into and record a disputed compromise > 

Mortgage — This rule cannot be extended to proceedings held under 
s. 83 of Act IV of I8S2 - This rule is intended to meet cases where the parties 
having agreed to comprom’se subsequently fall out The 01 igtnal Court has 

C ower to frame an additional issue to decide whether a lawful compromise has 
een effected between the parties subsequent to the institution of the suit.® 

Iden^al Tenancy Act — This rule does not .apply to an application under 
Sect. 93 of this act, and a manager cannot be appointed by consent without the 
Court finding that it is necessary * 

Indian Divot ce to compromise in a suit for dissolution of marriage 

under the Indian Divorce Act, IV of 1869, see.* 

Probato.--No grant of probate can be made merely on the consent of 
parties.* 

When complete —The Sudder Dewany held that, before deeds of ndmsl* 
menl, withdrawal of claim, or the like, which m.ay have been filed in Court iiy a 


• whether the question is decided on 

motion or in a suit, the order is not void.” When the patties referred the 
division of certain properties to arbitrators and an .award was made by them, but 
without a reference to them by the Court, held^ that .an award could be recorded 


• .^vniibii r. IVcrnji I'ragji, (1800)20 Dom., SOI. 

• Tfttiijvii f. I’lchajja, (1890) 13 M«d., 310, 

’ Appas-imi Najnkan t. VAraJathsri, (1S96) 19 lind , 419. 

‘ Kah r. I’arbiti, (lOitO) 4 Calc. L. J., 504. 

• Culley r. Cull, y, (ISSS) 10 .Ml-, K9. 

• Moiimoliini (Julia r IJ.inga Chandni Da*. (1003) 6 C«le. W. X., 197. 

’ Wehiuli-o Alec Khan, fJ. U , Sum. Dccia , Mas £inil, 1851, p •T5I. 

• Hani-undan r. Kinnaf Dnkhincjsnr, (1S8.,) 11 Calc., 250; ond sec, PanJhu 

r.lisgftt r. bliah Muhammad, (1S92) II AIL, 35*1 

• llutt.iii-iy I.alji r. IVxirdMvi. (1883)7 Kom., SOI; fJoculiLis MniiufnctiirmgCov. 

I Seott, (IS'l'".*) IC ILffn., 20t! ; Knruppvn Ramarami, (1533) 8 Mad , 4f- ; 
A]>ieirami r. XlaiiiLam, (ibeO) 9 ilml , 1(0. 

^ Pn.>jodurlahh .‘-inha r Uamanath Chose, (1397) 21 Calc., 905 ; 1 Calc. W. N. 


» (lilhcrt r. I'lidian, (IS70) D C. D., 239. 
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and acted on under this rule as an agreement adjusting the suit, provided it was 
a lawful one * 

Terms of rule impemtiv© -The terms of the rule are imperative and 
a Court cannot refuse to record a liwful agreement of compromise and to pass a 
decree in accordance therewi h, merely because m its view it is too favourable to 
one of the parties * 

Hotr carried out — When a suit is compromised, the compromise ought 
to be earned out bv proper deeds, and filed in Court, especially where infints are 
concerned, so as to have the assent of the Court at tlie tune The Court vull 
then pass a decree so far as it relates to the sun, and such decree will be final, 
and must be set aside before anj suit cai be brmi,'ht on the original cause of 
action Even a compromise out of Court must be considered as superseding all 
former rights of suit, and to establish the deed of compromise as the only basis 
of right for the future * and a compromise may be specifically enforced, there 
being nothing in s 2J of the Specific Kelief Act which may stand m the way.® 
Once entered in the deciee, the remedy is bv execution, and not by a new suit ;* 
and the pirties cannot revert to their original right by the non-performance of 
Its terms ^ Rut the decree mu»t be m accord.ance with the compromise.® 
When the parties to .a suit entered into .1 compromise not only with regard to the 
property in dispute, but with regard to .another property, it w.as held that there 
u.as nothing to prevent the compromise being enforced in a fresh suit.® A 
consent decree upon a compromise will not be granted unless the suit be entered 
in the cau>e list of the Court 

Hy consent of the parties and the le.ave of the Court, a suit may be 
amended to cover an increased citiin, and there is nothing m the law which 
prevents the parties to a suit enlarging by consent or compromise the original 
claim, and getting or allowing a decree for a greater amount of money or land 
than th.at originally ashed for ** 

ft'Aa/e or any Where the compromise is single, and embodies a new 

contract much wider in Its scope than the adjustment of the chaina in suit, the 
Judge IS not bound to eniotce it under this rule.®® 


agreement to be recorded and make a decree m accordance therewith, even if 
one of the parties to the agreement object.®* 

' Lakshmanna ChctCi r CbinnatliamlH Chetti, (1901) Uad., 32G 2 I’rncdiiav 
Oudhardas, (1902) 26 Uom , 76. 

• Motiram ti. Vesu, (189S) 22 Bom , 238. 

• Abdoal Ah i> Mozuffti Hossem, (1871) 16 W. B , (P. C.), 22. 

• Ameer Begum v Noor Begom. (1866) I Agra. F. B , 1 ; Bi«litm Coom.ar v .bw 

irurish,(I8Q5)2 W. R.,S09. ^ 

• Shib Lil r Collector of Bircilly, (1861) IG AIL, 423. 

• Luokee Naraiii v. Rvm Uohnn Dos», (1870) i3 Vi. R„ 151 • 4 B. L. R., A. 0 


11 ijdiae V Dhunook Dharec, (1861) 1 W. R , 2CG 
' Mulleeka r. JumecU, I* R , I. A., Sop. Vol., Ill • (1873) 11 B. L, R , 375. 

’ Oupti Naram i>. Bijai Sondaci Debyu, (189S) 2 Calo W. N., GC3. roll<i«»,i 
in Paraanni V, Naraioiaoa^) A, W.N.. 128. . ^onovieU 

’ Pello Valetti.(I870)5C L. R., 464. 

' Moliibulhh V Imanii, (1837) 9 All., 229. 

» Fajik-h All t>. Kvmirud.bii, (1886) 13 Calc , 170. Bee, however, the 

Appasami V Minik.iin, (1886) 9 Mad , 103. nml “ cO'ipi.ojiisc ‘iiiocli> sat 
HE vr. rrn *1 vtclm octsipe srir, ” p. 817, m / ra . * 

> Sankar.ivndivnmmat r KiJmxrasamya, (ISS3) 8 JUd , 47.3. 

‘ Brojoclurl.ihh v. Rnmatiatti Chose, (1897) 21 Cale , 909 • i Cnh. IV. X 'n? 
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Lawful (i^eemtnl ~T\it Court his no jurisdiction to pass a decree oa 3 
compromise unless It IS lawful Any terms which are opposed to public policy 
as, for instance, the sale of an office attached to a temple involving services of a’ 
personal nature, are invalid and vill theiefore not be enforced ' 

An aereement to refer to arbitration is not an adjustment of the suit under ' 
this rule.® 

Who can compromiae.— Counsel possesses a general authority to settle 

and compromise a suit in which he actually retained, as counsel, but this does 
not cNtend to collateral matters.* When a case is compromised by counselors 
vakil on the instruction of a person who has no authority to bind the party, the 
latter is bound, if he ratifies the comprotnise.* When a counsel or pleader com- 
promises a suit, a presumption arises that he has done so with his client’s as- 
sent * Pleaders, unless especially empowered so to do, cannot compromise cases 
conducted by them,® and where counsel after receiving instructions from the 
attorney, compromised the case, notwithstanding the express prohibition of his 
client, who also notified her dissent to the other side, the decree was set aside 
nor can a puirdian comoromise on behalf of a minor unless the compromise be 
found to be for the minot's benefit.* Any party can repudiate the action of an 
agent compromising a suit without his knowledge and consent before an order is 
passed accepting the compromise.* 

As to how far a compromise entered into by a Hindu widow binds the re- 
versioners, see-*® 

A Corporation can compromise a suit.'* 

An agreement to take an 0.1th by the parties to a suit has been held not to be 
an adjustment w-itbin this rule ** 

Limitation.— As to when a person withdrawing can obtain the benefit of 
s. 14 of the Limitation Act, see 

Lecreo bow eot aside —.A compromise caa only be set aside m a regular 
suit on the ground of fraud,** or by review of judgment** When a consent 

• Lnkthmanswami r. Hangamms, (1003) 20 M*d . 31. 

• ralsir Clisnd Dey r. Tin Cowree Dey, Calc. W. ISO 5 50 Calc., 218. 

• Kumlo Lai Bmc r. Kistirini Psmi, (1800) 4 Csle. W, N., ICO 5 07 Calc., 428. 

• Phut Xatli r. Bam Lall, (1001) C Calc. W. N., 82. 

• Bhut Knth r. Rim Lall. (1901) 6 Calc, \\\ N., 82. 

• Sirtlir BrguTO t. Ixiutool (1870) 2 All. 31. C , 149. 

’ Ciimson r. Eotlrigucs, (ISS6) 13 Calc., 115. 

• Bouillon Jahan r. En.iet no««cin. IV. R, 1S6I, p. 83 1 see al«o, Solomon 

V AtMhii Arc»i, (1881) 0 Calc., C87 ; ami ainctioned by tha Court— Karmali 

Ra^^nIilh^7^ c Rahimibfly, 1.0 JJow , J3". Ar to whes jnaJtCTTWj'fan 

compromiio a »nil withtmt his client'# consent, #ce Jaginnalh r. Bamds*. 
(1870) 7 Bom n. C, 0. C. J., 70 

• Monmoluni c. Rings Chandra l>i#, (1901) 31 Calc , 357. See also •• Armonirr 

TO rivp CUEVT, " p. 2|, nipm, ami “ BiXhivo CLiKvr, " p. 2.7, mpm. 

‘® Imnt Konwur e. Boop Jfarain Sin~h, (1880) CC L R,' 81; Sheo Nsrain 
Fmgh r. Khorgo Koery, (ISSi; 3ft C. L. B , 337. 

•* Proviil'nt Imaranee Society, in re, (ISIS) S C. T> , 331. 

,, „ . - It.,...,.,. (iSC8)4 Marl. n. C.. 

now Act X ol 1873, ». 8, 

• compare, Thoji Ammal 


»* Oni-rlr rnrlcan. (1878) 9C. I*..2.'0.eOCt Slieo Golam Lall r. Beni rmead, 
(I8sr,i .7 Cnlc,, 27 ; Foolroomarv D»«i r. Wnwioy Cliunder Biiwa*, (1893) -1 
Calc . CIO. 

1 * Au»)wNito*l» Cl.andia r. TarspTOianna. (1X84) 30 Calc., <>l2 ; but see, Vurmesiaree 
Narunr Bomcerrvyldeen, (I^CCIS \V. R, 22C, and Ruhamdeo r. Rmeni, 
(1900) 3 Calc L..T, llO 
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•tiecree is set aside on the ground of fraud and collusion, the piriics are not 
relcga'cd to their original position * Krtt the efiVet of setting aside a com 
promise is to remit both parties to their original iirIiis ’ 

Prmcipla Tor principles upon which the Court acts in setting aside a 
compromise, see * 

Interpretation of eompromlee,*— It must be such an agreement as a 
Court can pass a decree upon and there «s nothing more io be done.* When in a 
suit rehling to the satidiiy of an ndopti >n .1 Compromise ssas made that the plain. 
Ij/T should succeed to the join? csi.nle in a suit .is the ,ido,ilcd sun of the elder of 
the two brothers, and that the )ouni;fr bruiher should continue to enjoy two 
specified siJlijes previoi«l> allot ed f«r liis miinienance, tint this 

compromise did not c/Tect a parlitiun so .is to .alter the course vf descent.* The 
auction purchi‘cr of a holding « as held liable for rent under the terms of the 
sc/en.tmtA executed bv the judgment delitor iirespcctive of any question .as to 
whether the quaniiit ol Land there mentioac-l was coirect or not.^ Where a 
consent decree was made »n a inotig.acc suit an.l itproiided that on f.iilure of 
the defcndanii '0 pa> a ceri.aii> sum tf money li) a ccriain date, the phintifT 
would be entu'ed to ilie enure amount » launed, and tint the plaintiff would 
appraise the \ due >'f .in\ ijjitonof ilie mortg.aged properties wbicli might be 
nccesaira for iLe liefrndint to sell in order to raise the fixed amount agreed 
upon b> him it was held th>i. as pbiniilTdid not npprai»e the properties when 
required by die defendants tu >)» su, he was debnrrei! from claiming more than 
the amount the defciui <ni» agreed i<> p>% withm the fixed date.* When a decree 
IS passed by consent of parties, the questiun whether i)ie compromise-decree 
was \a1id, cannot be gone mlo m an appeal .ig.ainsi that decree * 

RegiatraClon — .\n agreement of union not having been registered, its 
stipulations were held to be melTcritial to cre.atc in favour of the appellant any 
right, title or interest to the lands m du-puie, but a ra;/;; m so mr .ns it was 
submitted to and acted upnn judicully by ihe Court was in itself a step of jud|. 
cial procedure not requiring registration, and .my order pronounced in terms of 
It constituted rtt ju<U(>ttci binding both parties to the appeal ’t* 

Compromise should not deal with matters outside the suit ■.» 
In a suit for tlie partition ofa zamindan, the parties elTbcted a compromise in 
writing which provided inter alut for certain reliefs which would only have been 
given by the Court in a suit based upon a different cause of action The compro. 
mise Was presented in Court, and decree was passed embodying the whole of 
Its terras . /itld, (l) that an appe.il lav agamst the decree ; ( 2 ) that the decree 
should have been passed in the terms of such of the provisions agreed upon as 
related to the rebel which the Court had given in the suit.” A decree should 
na< ire piss-erf rn o-mrs of a compromise where the fatter does not give to the 
plaintiff any 0 / the relief, cJunicd Ju ibe suit and deals with matters not 
forming the subject-mattei of the suit Upon such a compromise being 
presented, the Court should inform the parties that its terms cannot be embodied 

' Bhimaji v Rnkniabaf, (18SG) 10 Bom , 33S. 

* KhsjooroonnHsa i> Rowshaii Jch.an, (1877) 2 Cole., ISj : 26 W. R . 36 • I, p 

3 1. A., 291 ’ ’ 

’ Ram Nirnnjun r Prayag bingh, (1882) 8 Calc., 13S. 

* Cfiowdhrj ChrnMniun r. hTow'luLlio, (IW) L 71., 2 I. A., 27,3. 

» jruliammad r Clie.h, (iS92) U All , 141. 

* Viravara Tlioclliramal v Siirja Narajaiia, (1894) I/. R., 2f I A., 118. 

» Sat) endra Nath f. Nilkantba. (1894) 21 Calc., 383. 

* Harcndra T-al r. llaharnni Dasi, (1900) S Calc. W. N., 53G 

* Biraj ilohini v Chintamoni, (1900) 5 Calc W. N., 877. 

I’ran il Aniiee t. Laklimi Annee, (1898) 3 Calc. W. N„ 4 Sj ; 23 Uad , 503 . T 
R., 261. A., 101. • 

*• Venkatappa i’. Thimma Naranfm, (1893)18 Mad, 4ll). .See also, Puma v 
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in a decree, and if il appears thJt tl>e compromise was arrived at conditionally 
upon its being incorporated m the decree, the suit should be proceeded «ith but 
a decree passed on a compromise cannot be regarded as iiltrit vires, simply 
because it goes bejond the subjecumatierof the suit and contains other conditions. 
The other conditions, if they are the c * * ’ • ■' '*■“ 

subject-matter of the suit, must be • * * " 

independent of it, the> may be regarde ■ ' ■ ■ • 

• • . — a. h.. partie', and communi* 

- • - that the effect of the decree 

• ■ - be enforced by a fresh suit 

• • ■ decree e 

Appeal - An appeal lies agamsl an order of a District Judge passed on a 
dispute .as to whether a compromise hid in fact been arrived at.* 

rro.™i.ns. .n 4- .Votliing in this Order shall apply 

fion of deerc-s not nff- to any procecdiDgs ill execution of n decree 
or order. 

Act NIV of iSS;, sect. 375 A. 

This rule applies to II. C and I’rov S. C. C- 


' Di.-lii'intfit L’.*UiVn» r. 77>sn(It\4nya, (ISOT) CJ 3Nd.. Cjt. 

• hirr» riijii.lrj r. Nil M«.lhuK 3 Calc. W. X , ■!«. 

• ll»fi Rijhim.itfi r Kri*hnjji, 19 B.>n- Stl. S<?e “llow cvRr.itn orr." 

• .''inD'iMfti S''ur«jsi*J(pjd r. I'ktrsnifhsn ‘ttamniiipi’I, HkL, I'll. 
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into Court. 

1- The defendant in any suit to recover a de^ 
ixpv'ti.w). UntUw duTna^e-s may, at any stage of the s 
yf tt'iijujji m taiMar depo'dt iu Coujt fiuch feuiu of TDonev 
• nu i,. t sini C'jnsiders a snt l^fsction in full t>f '1 

claim. 

ACv XI\ of ibCi.sect 37O 

Tms role ap?h« 10 H C aod Pror S C C 

Jn r>-5;ard 10 donjitg vbe ptamuff's caoseof actloo an-J p’.taitof v. 

IB!0 COUfl, 4M 1 

As 10 « ben s Court •'ill. in a suit for sccouot. d’rtct pavment Sato t 
see ^ 

Payiaeat into Coart —As to ohat ainoaots to such a paj'tncDt, aee.* 

2 Xotiee of the deposit sbdll be given through 

Court by the defendant to the plain-**': 

* ' and the amount of the deposit sh^ 
(unless the Court othenvise directs) be paid to the plaiotiC 
on his application. 

Att XIV of j£l2, sect 2T7 

lii/s rule appti« to Jf. C uni Pro*. S. C- C 

fo'fy’in, ste App H, No 3 

it *' 0 u!d appetras if tbe mvieysSoyH bt paid to the piamtiTs a^cat or 
p’l^ade'-.^iaiesi ti? Cuan requ tes Ins anendancc in prrsoa. 

Wb*:n there are co-AiCting claims, an o*'dtr under tbi? rule is neees£ir>- * A 
p’.i-ni-fr IS entitled to d’avi out the depos t and prostcu'e hsj su't fo' the balance.® 

Effect of <Je?os’t»oa*y beinj paid to a tiurd person.— la esteco- 
tion •o’’ «i decree agiansi die deisadar:, an o'-der w as trade diteettn? the defend- 
antiopa^i in’o Cou*e a ce^aln sau of tnjaey lljib parties appealed against 
ibis u'se', bat Pleading the appeals tbe defendant paid the amouut into Coon. 
Tne plaintiff refused to laVe ihss aaiouut and the Court subsetjaectljr ordered 
the iTi'jnev' to be reiurned tu the defeoda'-.t IJjt tefuretirs coulu be done, the 
inonej wair at^HCiied br a third persot in ttxecodoa of a decree against the 
defendant and was ptid to Intt. Tlrt plamiiS’* appe-l be sg -di' \ he 
«%e>.uV5d the furtner o!dei»*adlUe C«an. d rectel tti4 dcfendiic'. 
aniUin: ' //r.V, that the cr-der was wrong T«e pla'nt'^s rc^Bss- Vi 
jnoney I'u* o'" Coai't d>d uot justs'* H i*i I'eatiog tlie tnoney as defeadte*' 

‘ i> tJoii r. Or\»ii»«ijd. tlti7») S Cv..l>. £51. 

» I/ndTi! ‘'iiidi'i.t. r. Ln.4. D .M 

* t.iijidnurlbiuivcr Na-aPan'.- OJlssMasrasa r. .M - 

{i-Mir Mud .rji. 

* Abdu! r Xoor Ksl. {Jti'Oj JC li*l. 

* Daa'U ‘.1-1-1 Cnjj.3~r. (Ibi'lS C«le IV. S- tekiijCO C*3. 

■V’' T i 1/'-'' 

' .f 

55 
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in a decree, and if it appears that the compromise was arrived at condilionall)' 
upon its being incorporated in the decree, the suit should be proceeded with but 
a decree passed on a compromise cannot be regarded as uUm vires, simply 
because it goes bej ond the subject-matter of the suit and contains other conditions. 
The other conditions, if tliey are the conaideration for the compromise of the 
subject-matter of the suit, must be incorporated m the decree, but if they are 
independent of It, they may be regarded as surplusage* A decree for partition 
having been compromised by an agreement made by the parties, and communi- 
cated to the Court which passed the decree, hehi, that the effect of the decree 
was C'ctinguished by the agreement which could only be enforced by a fresh suit 
and not. by an application for execution of the former decree * 

Appeal —An appeal lies against an order of a District Judge passed on a 
dispute as to whether a compromise had in fact been arrived at * 

Proccrfrag. m ..ecu- 4- Nothing in this Order shall apply 
tion of dccre-s not off- to Jtny proceedings in execution of a decree 
or order. 

Act XIV of 1882, sect. 375A. 

This rule applies to H. C. and Frov S C C 


* li-n^-hunvthv Utlijnni r. lliintUvanijo, (1603} ^2 ilod., 2H. 

» I'tirra Chiudra r. Nil Mvlliuh, O^'-O) 5 Cilc. W. X., W,. 

* ll*ri lU"linntth r. Krnhnsii, 19 Bmu. 510. See "How ctur.ir.n orr," 

r Sfi.,r,pra 

* Slnlhvnm ‘••luruojlpid r. Pursmnthin Smimrajipi'l, (IDOO) 2-1 .Mod., 101, 
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and the Court shall pronounce judgment' accordingly ; and, 
in directing by whom the costa of each party are to be paid, 
the Court shall consider which of the parties is most to 
blame for the litigation. 


Illustrations. 

(jt) A owes B Rs 100 B sues A for the amount, having made 
no demand for payment and hating no reason to believe that the 
delay caused by making a demand would place him at a disadvantage. 
On the plaint being filed, A pays the money into Court. B accepts it 
in full s.atisfaction of his claim, but the Court should not allow him 
any costs, the litigation being presumably groundless on his part, 

(b) B sues A under the circumstances mentioned in illustration 
(<ri) Oaths plaint being Bhd, A disputes the claim. AdenrardsA 
pays the money into Court. B accepts it in full satisfaction of his 
claim. The Court should also give B bU costs of suit, A’s conduct 
having shown that the litigation was necciisary. 

(c) A owes B Rs 100, and is willing to pay him thnfc'stim with- 
out suit. B claims Rs. 150 and sues A foi that amount. On the 
plaint being filed A pays Rs 100 into Court and disputes only his 
liability to pay the remaining Rs. 50 B accepts the Rs 100 in full 
satisfaction of his claim. The Court should older him to pay A> coats 

Act XIV of 18S2, sect. 370. 

rhi* rule applies to H. C. and Prov S. C. C. 

In an action to recover Rs 25,378. defendants tendered R 5 ...l 4 , 6 l 9 and 
on settlement of issues psid in by leave of the Court Rs. 17,645 whidethe plain- 
tiff accepted . /le/d, plaintiff was entitled to his cost* down to the settlement of 
issues.* In a suit which the plaintiff- brought 10 restrain the defendant from 
obstructing his ancient windows and for damages, the defendant paid Rs. 3 co 
into Court as damayes The Court held the plaintiffs’ windows to be ancient and 
the payment of damages sufficient. It, therefore, ordered the defendant to pay all 
the pl.iiniiffV costs up to dite of p.iynienl, and three-fourths of their subsequent 
costs, while ihc plainiiffs were to pay one-fourth nf the defendanis’ subsequent 
costs. The defendant appe.aled. J/M, that the suit not being one to recover a 
debt or d.amages, this rule did not apply and thnt the Court had discretion to 
.apportion the costs, and the appellate Court n-ould not interfere * 


* ArilfSir Limji v. Sorabji, (1663) 1 Bom. H C., 70. 

* Luiumon Nana P.iiil v. Moroba Kamerishna. (1597) 21 Ttom., See «l<o note 

to r. 2, ante. 
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ORDER XXV. 

Secxtrily for Costs. 

1 . (1) Where, at any stage of a suit, it appears to the 

Court that a sole plaintiff is, or (when 

may'^be’^requirea thorc are nioro plaintiffs than one) that 
from plaintiff. r^|i the plaintiffs are, residing out of 

British India, and that such plaintiff does not, or that no 
one of such plaintiffs does, possess any sufficient immove- 
able property within British India other than the property 
in suit, the Court may, either of its own motion or on the 
application of any defendant, order the plaintiff or plaintiffs, 
within a time fixed by it, to give security for the payment of 
all costs incurred and hkely to bo incurred by any defendant. 

(2) Whoever leaves British India under such circum 
Resicienco out of stances as to afford reasonable probabili* 

British India. that he wUI not be fortlicoming w' 

over ho may bo called upon to pay costs shall bo dcem( 
bo residing out of British India within the meaning of 
.rulo (1). 

(3) On the application of an}' defendant in a mi 
the payment of money, in which the plaintiff is a woinii 
Court may at any stage of the suit make a like order ' 
satisfied that such plaintiff docs not possess any .SU' 
immoveable property within British India. 

Act XIV of 1882, sects. 380, 382. 

This rule .ipplies lo H. C. and Prov S. C. C. 

“May." — The exercise of the power conferred on the Court by 
disetenonar)'.' 

Immoveable property.— Leasehold is immoieable proper* ^ 
meanipR of this rule.* 

Suit for money,- A suit fur possession ofnmiments .and oili 
in the allernMut iheit value vs within the rule * 

Pauper. — No security should be l.ikcn from a pauper within C> 

• IV;iiml)ari I)e1>i r. Audiootneh llMierjfX", (ISOO) I7 Cale., CI3 ; I’ 

thf gocU rf, (IS91) -I C*Ic., R32; Minnix .SiimUry r. lU«h T 
.1 (\ile. W. N., 75X U1I4 Fatima v. Aga Mahomed, (lO'.'o) 

49, i, 

* Ullmxn r. Jiialiccx of tlio I’cscc, (IS7I) 7 P. L. 15., App., Cd. 

• IVguittlari Utfl.i V. Auxh»*)ti»h Banetjet*, 0890) \7 Calc., CIO. 

* >Iu«arannt |{niirxn r, Aldul Karim, (I908J 7 Calc L. J., 312. 
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Tlie mere presence m ISniish territory at the time of suit will not ‘;ret rid of 
the Inbilily to give secuiity, and in one case a residence of four months, with a 
statement that the residence nas intended to be permanent, was considered in- 
siiftkient * 

Foreign territory —1 he inhabitant of a forc^n territory, such .as Hill 
Tipprnh must gue secunix. e\en though the tlefenJaiu is .also n resident m 
foreign territory * 

Where an appellant in bankniptcj* faded to gue security for costs, and the 
respondent, without prexiousty writing to app:l{ant’s solicitors, gate notice of 
motion to dismiss the appeal, and siihsequently the security w-is given, it was held 
that the appellant was liable f>r the costs of the motion.® 

If pl.ainitif IS suing for .another, .and is not the real litigant, he can be called 
on to give securitx for costs ♦ The heirs of a Hindu testator suing the trustees 
of a religious trust created by the testator, but in winch the heirs have no interest 
should give security for costs * When the pl.aintilT was alleged to be .an undis- 
charged insolvent, the Court ordered him to give security for the defendants’ 
costs • 

For the proper mode of pro ceding on a security bond, see, poyncr Btb'C v. 
jVujjK'ii ' Except in exceptional cases neither an infint female plaintiff nor her 
next friend should be called on to give securii) for costs ® 

Letters pAtoQt appeal —An order under tins rule requiring a plaintiff 
to give secunt) for the costs of sun, is a judgment within the meaning of s. 15 of 
the Letters Patent, and an appeal he-* therefrom * 

British hhi.,1 —bee note to sect 1 and Act X of 1S97, s. 3 ("). 

When .a plaintiff leaves British India before the case is decided, the defend* 
ant should apply to the Court under tins rule to take security for costs, .and 
then, unless there is n reisonable probability that he v\iU be forthcoming when- 
ever be nia> be called on to pay costs, or, that he has sufficient immoveable pro- 
pert) in Ilritish India to meet them, he must give security. 

As to security in appeals, see O -XLI, r. 10. 

2 (1) In tho event of such security not being fur* 
E(T«t of fiiiiiw til nished within the time fixed, tlie Court 
funiidi «,>oiinty. slutll make all order dismissing the suit 

unless the plaintiff or plaiatifl's are permitted to witlidraw 
therefrom 

(2) Where a suit is dismissed under this rule, the 
plaintirt* may apply for an order to set tho dismissal aside, 
and, if it is proa'ed to the satisfaction of tho Court that he 


I Mahomol SIiuQb r. Laldin, (IST9}3 Com., ; compare, Oosvami r. Govsrdhsn- 
hlji. (ISW) 14 Bom , Ml 

• Korooiia Moyee r. Oums Clmrn, (ISC9) 19 \V. R., 4G5. 

» I'l-xc*, «• j*irf<. III C. n , 1 : nwl Csttipira Sliniiig Cov., in rt, (iSSi) 19 
C. 1) , -l.'iT : IV9 to the CVS# of a irustcc in osnkniptcv, see I'ooley s Trustee r. 
Whetham, (lsSt)93C. 

• AsM-no-illa r. Solonun, OSSl) H Cwlc., 353. 

• Brojomohuii Diss i. Hurrololl IXass, (IS'^aj 6 C, L. R., 3S 

• Bominji r. Xwvsrrwanii, (11X13)27 Bom., IWA 
t royoor Ribco r. Xiiji-w, (ISStljS Calc., 437. 

• Portbal r. Bsvji Sloghji, (IS99J 23 Bonv, lOO. 

» Seshsgori Row r. A-kur Jung, (llkQ) 2S 3Iad., 3<i’. 

Calc, and hk Ry. Oh m (*S67) 3 W. II., 217. 
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ORDER XXV. 

Secxirilxf fox' Costs. 

1. (1) Where, at any stage of a suit, it appears to the 

Court that a sole plaintiff is, or {when 
oo"?™; tl.ere are mere plaintiffs tl.an one) that 
from pbiniifT. all the plaintiffs are, residing out of 

Britisli India, and that such plaintiff does not, or that no 
one of such plaintiffs does, possess any sufficient immove- 
nhlo property within British India other than the property 
in suit, tlie Court may, either of its oa*n motion or on the 
application of any defendant, order the plaintiff or plaintiffs, 
within a time fixed by it, to give security for the payment of 
all costs incurred and likely to bo incurred by any defendant. 

(2) Whoever leaves British India under such circum- 
Resulenco out of stances as to afford reasonable probability 

DniiOt India. that ho will iiot be forthcoming when- 

ever ho may be called upon to pay costs slmll be deemed to 
bo residing out of British India within the meaning of sub- 
, rule (1). 

(3) On tlio application of any defendant in a suit for 
the payment of money, in which the plaintiff is a woman, the 
Court may nt any stage of the suit make a like order if it is 
S!iti«5ficd that .such plaintiff* docs not possess any sufficient 
immoveable property within British India. 

Act.XiVof 1SS2, sects 380,382. 

This rule .applies to H, C. and Prov S. C. C. 

“Moy " — The exercise of the power conferred on the Court by this rule is 
discretionary.* 

Immoveable property —Leasehold is miinoveable property within the 
niMninp of this rule.* 

Suit for money.- A suit for possession of orn-iments .ind other things or 
in the attcrnnti\e their value is within the rule.^ 

Pauper — No security should be taken from n pauper within O. XXXIII.* 

• I>-'jiimliari Dehi r .\u^Iio()to<h lUnrrjer, (ISfK*) 17 Gale . CI3 5 Prcni Chand, in 

th' ijocxIa rf, (iS^n ‘it Calc., 832} SliAtna S«wUry v. lU»h Ikhary, (1603J 
. N , S-e, liibi Katims *». Agi* Maliomed, (1005) 7 Iloin. L. R., 

• Ullniiu r. .Iiiiticcx of the I'Mee. (IS7I» 7 B. L. R., App , CO 

• fV-iiiiniUrl 1). 1,1 f. AiHhwtosh Diincrjee, (1890) 17 Cnlc., CIO. 

‘ Mu'ftmmn UaCrnri r Abdul Kanm, (lOOS) 7 Calc h J., ,312. 



0 XXV, r 2.] 


SECURlll* iW cosrs. 


853 


The mere presence in Drutsh territory at the time of suit will not get rid of 
the liability to give secuiity, and in one case a residence of four months, with a 
statement that the residence was intended to be permanent, was considered in- 
sufficient * 

Foreign territory —The inhabitant of a foreign territory, such as Hill 
Tippsr.ih mu^t gne security, even though the defendant is also a resident in 
foreign territory * 

Where an appellant in bankruptcy failed to give security for costs, and the 
respondent, without previously writing to appellant’s solicitors, gave notice of 
motion to dismiss the appeal, .and subsequently the security was given, it was held 
that the appellant was liable for the costs of the motion ^ 

If plaintiff IS suing for another, and is not the real litigant, he can be called 
on to give security for costs * The heirs of a Hindu testator suing the trustees 

Inch the heirs have no interest 
was alleged to be an undis- 
;ive security for the defendants’ 

costs « 

For the proper mode of pro ceding on a security bond, see, Poynor liibee v. 
Nujjoo ^ Except in exceptional cases neither an infant female plaintiff nor her 
next friend should be called on to give security for costs ^ 

Letters Patent appeal —An order under this rule requiring a plaintiff 
to give security for the costs of suit, is a judgment within the meaning of s. 15 of 
the Letters Patent, and an appeal lie« therefrom ® 

CriiitA —See note to sect 1 and Act X of 1897, s. 3 (7)- 

When a plaintiff leaves British India before the case 1$ decided, the defend* 
ant should apply to the Court under this rule to take security for costs, and 
then, unless there is a re isonable probability that he will be forthcoming when* 
ever be may be called on to pay costs, or, that he has sufficient immoveable pro* 
perty in British India to meet them, be must give security. 

As to security m appeals, see O .XLI, r. 10 

2 (1) In the event of sucli security not being fur- 
KfTect of failure to iiishcd witliiu the time fixed, the Court 
fuimih security shtill make ftu Order dismissing the suit 

unless the plaintiff or plaintiffs are permitted to withdraw 
therefrom. 

(2) Where a suit is dismissed under this rule, the 
plaintiff may apply for an order to set the dismissal aside, 
and, if it is proved to the satisfaction of the Court that he 

• Mahomed Sliuflli v Laldin, (1879)3 Bom., 227 ; compare, Cosvaini v. Govardbao- 

Inlji, (189(1) 14 Bom., 54l, 

• Korooiia iloyce i’. Oonia Chum, (I8G9) l2 W. R , 4Co. 

• Isaacs, «c pjrlt, Ifl C. D , 1 j ami see Cartapira Mining Coy , in re, (IS8J) IS 

C. D , 457 , as to the case of a trustee iii bankruntey, see rooiev’s Tro'tee r. 

Whetliam, (1881)23 0. D„ 42. ^ 

• Asvenoolla v, Solonian, (1891) 14 Calc., 533. 

• Drojomoliun Pass i'. Hurioioll Doss, (1880) 0 C. L, R., 58. 

• Bomaoji v. Nusserwanji, (1903) 27 Bom., 100. 

' Poynor Bibeo i\ Niijjoo, (ISSO) 5 Calc , 437. 

• Porebai f. Dev ji Mcghji, {1899)23 Bom., 100. 

• Sesbagon Row r. Askur Juog, (1903) 26 Mad,, 502^ ' 

Calc, and S. K. Ry. Co, i« re, (I8G7) S \V. R., 217. 
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OKD12H XXV. 

Securiltf foy (Jo^ta. 

1. (1) Where, at any stage of n suit, it nppoura to tho 

Court that a solo plnintifl' i.a, or (when 
co'«'’»V°i«"‘i'i«ir"d tlioro 111-0 Iiioi-o iiliiinlill's tliiiii olio) Hint 
from plaintiff. all tho plititiliils uro, residing out of 

British Indin, and tliat such plaiiitiO doc.s not, or that no 
one of such plaintifls docs, possess any siifliciont iinniovo- 
able property within British India other than tho property 
in suit, the Court may, either of its own motion or on tho 
application of any defendant, order tlio jdaintiffor plaintifls, 
within a tiino fixed by it, to give security for tho payment of 
all costs incurred and likely to bo incurrctl by any dofondant. 

(2) Whoever loaves British India under such circum- 
Rcsidenco out of stanccs as to afford reasonable probability 
Briinii indiA. that ho will not be fortlicoming when- 

ever ho may be called upon to pa y cos ts shall b^dee med to^ 
bo residing out 
.rule ft' 




' rinmui r. Pc\n lUi, (ISS2}5Mii(l , 8C5 

* Soorj Mukhi. .-irf.(tS7:)2 CaK,27Js BjrJore p. BhijinA. {J833) 10 Cilc., 

.V,T ; L. R, II I A., 7. 

* Huiigrav r. Sulhi Mtliomcd, (ISS3)C Bom , -ISi 

• Hinrtm r. LUL.ti, (lOOJ) 20 Bom., C37, See 0. IX, r. 0. 

• Willi»m»r nroHt., All, IBS. 
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The mere presence m British territory .it the lime of suit will not get ml of 

the Ihibility to give secuiity, and in one case n residence of four months, with a 
statement that the residence was intended to be permanent, xvas considered in- 
sufhcient ^ 

Foreign territory —The inhabitant of .a foicign territory, such .as Hill 
Tipper.ih must give security, even though tbs defundaiu is also a resident in 
foreign territory.* 

Where an appellant m bankruptcy failed to give security for costs, and the 
respondent, without previously writing to appellant’s solicitors, gave notice of 
motion to dismiss the .ippeal, and subsequently the security w.is given, it was held 
that the appellant w.as liable for the costs of the motion ® 


on t • ■ ■ 

of a ■ 

shou 

charged insolvent, ihe Court ordered him to give security for the defendants’ 
costs * 

For the proper mode of pro ceding on a secuiity bond, see, I’oynof Hibee v. 
Nujjoo * Except in exceptional cases neither an infant female plamlilT nor her 
next friend should be called on to give securiiy for costs “ 


Letters Patent appeal —An order under tins rule requiring a |il.a!iuilT 
to give security for the costs of suit, is a judgment iviihm the meaning of 8. 150? 
the Letters Patent, and an appeal li<i therefiom * 

British India — See note to sect 1 and Act X of 1897, s. 3 (7) 


public before.* 


i»* ov'iit irive security. 


the defend* 
costs, iind 
iming when* 
oveable pro* 


Whan and ■where not granted —A commission will be crantcu » 
as a matter of course to examine a material witness, if any way ill orinfiriT )|0 
even if the cause is on the peremptory board of the day, if the issuing 
of It IS not calculated to prejudice the defend.ants or subject them to loss or 
inconvenience ; “ and the costs me generally costs in thu c.aiise ; * 
but a commission will not issue to examine a party .at his nwn instance and 

t. _ ~ » • ... f . • 1 , > , 

• • • • ■ ■ ■ IS she may 

■ any cause 

• • ■ evidence 

ot witnesses residing beyond the British territories tiken under a commission 
faifed owing to circumstances beyonrf fiis cootruf, a subsequent application to 


' Burney t'. Eyre, (I8G3*3) I Hyde, G3 ; aeo also, Akikunnissa v. Run Lai, (ISOS) 
25 Ualc , 807 5 2 Calc. W. N., 6C« 

* Huree Dasa v Moor Moairiim, (1871) l.l W. R . 417 s 8 B L. R , App., 16. 

See also, Mowji v Nemtband, (1899) 31 num , G2G. 

* Binodim v. Kalachanvl, (1901) 5 Calc. \V. R , ccixxu. 

* Mohesh Chunder u ^^an^ck Lai, (1893J 23 Cilc , Cj 9 s 3 C.ilc IV, N., 731. 
s Huree Dass v Mccr Moazznni, (1871) 15 IV. R , 447. 

< janosen v. Bundas, (18G3-3) 1 Hyde, 2C9. 

' (lahan ». Owen, Coryt , 11 
» Doucett V Wise, (1S64) I W. R., 3^. 

* Nusrut Bvnoo e Mahomed, (1872) 18 IV U., 230 ; (soo purjj p, 621, 

»o Beenodeeny, in re, 2 Hyde, 152. 

>> Marshall r. Chiene, 2 Toy and Bell, 194. 
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OKDER XXV 
Seciiritif for Costs. 

1. (1) Where, at any stage of a suit, it appears to the 

^Yhen se urii • for ^ plaintiff is, OF (when 

costs niay**be"equued tlicro ai'o iiiore plaintiffs tlian one) that 
frompiiiiiiurf. all the plaiiitifls are, residing out of 

British India, and that such plaintiff does not, or that no 
one of such plaintiffs does, possess any sufficient immove- 
able property within British India other than the property 
in suit, the Court may, either of its own motion or on the 
application of any defendant, order the plaintiff or plaintiffs, 
within a time fixed by it, to give security for the payment of 
all costs incurred and likely to be incurred by any defendant. 

(2) Whoever leaves British India under such circum- 
Resuienco out of stftnces as to afford reasonable probability 
British Indirt. that 1)0 w'ill uot be forthcoming when* 

over he may be called upon to pay costs shall be d eemed to 

be residing out 

.rule > _ 

. — --.ilfn'ation of — 

(a) any person resident beyond tho local limits of 
its jurisdiction ; 

{b) any person M'ho is about to leave such limits 
before the date on which he is required to bo 
exawiiiei} in Coin-t ; am] 

(c) any civil or military oflicor of tho Government 
who cannot, in tlic opinion of tho Court, attend 
without detriment to the public service. 

(2) Such commission limy, be issued to any Court, not 
being a High Court,, within tho local limits of whoso 

' Mulluk Ali r, ^^elIrr n.iiino, (iSQj) S \V. 11, 4IH Ai to (liofnhcrentjurM* 
diction of A (Vurt I'f in Iniliit to I'mk: a roniiiiis'ion to tokc ciidcnco 

tit btne f't, peu IMwanl^ r. Alullrr, M't, (ISTOj o IS. L. R., 

* Vcerjbuciran r. Natirnj.i (l!flV>) 2S Mud., US ; and hcc, Sonusundram r. 

Mani(krt(]0«S)n] Mad. CO 

* Hop il Clnindcr r. Knrnodlinr, {ISG7) 7 W. IL, 31') 

« ISabirtbrtl r. nrtliimU .%1 (1905) 7 B-Mn. L II., CfiO 

* Tarnckimlli r tloiinc Churn {1^6.5) 3 W, It., 117. 



0. XXVI. r I.] 


C03IMISSIONS TO EXAMIXU WITNESSES. 


855 


ORDER XXVI. 

CoJIMISSIOXS. 

Comniisswns to examine witnesses 

1 Any Court inaj» in any suit issue a commission 
Ca^es in wiiicii Court for tho examination On interrogatories or 
mav i«oo commission otherwise of any person resident within 
to cxanuuc witrios^ the local limits of its jurisdiction who is 
exempted under this Code from attending the Court or who 
is from sieUness or infirmity unable to attend it. 

Act XIV of i88:, s 383 

This rule applies to H C. and Trov S C. C 

For form, see App fl, No. 7. 

Discretion —Tlie Court hat a discretion to gr.ant or refuse a commission, 
and Ihe question is \viieiher a sufficient cate has been nnde out p but it is not a 
f^air exerci»e of that ditcretiun to refuse because the Judge does not exactly see 
the useful end that mijjht be obtained by examining the witnesses.^ kp/ir. 
danishin lady ought to be examined on commission, even though an allegation 
of immorality IS made against her;’ or although she may have appeared in 
public before * 

e%rtiu?ner“i7/".P^ Where not granted —A commission will be granted almost 
apply 10 ihe High Cotr ex.mmea matenal u'«essafy'’(),'U?;i'’w!!i;,.t. 

High Court, General Leitei, r..#'‘2,*Vebroary ayih, J901. 

5. Where any Court to wliich application is made for 
Commission or neiLue-i issue of a Commission for the examin- 
to examine witness not atioii of a persoii residiu" at any place 
Mit un Bnti-, 1 In m not withiii British India IS satisfied that 
•the evidence of such person is necessary, the Court may 
issue such commission or a letter of request. 

' Act XIV of 1882, section 387 , cf R. S O. 37, r. 6a 

This rule applies to H. C. ami Prov- S. C. C.’ 

If witnesses are examined under oath of affirmUion, a> reciuired by the 
commission, the evidence will be .idmisiible withotl the conicnt of the parties 
upon proof being given of ihe ftcis required by r. 8 to be privedin order to 

* Buiney v Kyre, (1802 3) 1 Hyde, 63. 

* Hureo Daas v. Mcer Moazuni, (1871} IS \V. U , 447. 

* Amnth Nath v Dhunput Singh, (1S73) IV. R., 2.3.3 

* Doucett r. Wise, (I8GG) I Iml Jar., N. S , 357. 

* Tarucknatli v. Oourec Chum, (1SG3) 3 W. R , 137. 

* Gopnl Cluinder f Ivurnodh.ir, (1867) 7 W. R., S49. 

' Kndambiui Dassi r. Kumiidiui Ddssi, (1903) 3i) Cale., 931 ; 7 Cal 
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Remand. — In appeal, the District Jodje reversed the decision of the 
Saborrfinaie Judje, remanded the case and ordered a fresh local cnqnlr}' by the 
Monsif, but as he was unable to go, the Jad,:e appo'nted his Serishtadar. The 
Siibordinaie Jud ’e actrd on b's report. Oi appe-il to the Judge the plaintiff 
objected to the report on the ground of pani-ality It was held he could not 
afterwards obj'ect to the reprart on the ground that ihe judge had no authority to 
remand the case.* 

Ameena. — The Cisil Court Ameens .Act, XII of 1856 , has been repealed 
by Act II of 1899 , B. C. 

10. (1) The Commisioner, after snch local inspection 

Prrcedare cf Cora- AS he deems necessarv and after reducing 
to writing the evidence taken by him, 
shall return such evidence, together with bis report in 
writing signed by him, to the Court. 

(2) The report of the Commis.sioner and the evidence 

Report ...J dfpo..- •’5' *>'"* (I'"'’ "“t tie evidence 

tion* tofccevijgnw la wilhout the report) shall be evidence in 
the ^uit and shall form part of the record ; 
but the Court or, with tlie permission of the Court, any of 
the parties to the suit, may examine the Commissioner 
personally in open Court touching any of the matters referred 
Commi.«ior« cay to him Or meotioncd ID his report, cr as 

•saaioed m p^nco. to hls report, or AS to the manner in 

which he has made the investigation. 

(3) ^’here the Court is for any reason dissatisfied with 
the proceedings of the Commis«ioner, it may direct such 
further inquiry to le made as it shall think fit. 

Act XIV cf iS 22 , sect- «'» 

Th s rule appl'es to H. C. acd Prov. S. C. C. 

A dar should be £.trd for rerum cf the Amces^s report »od then for hearing 
ebject'ens to it.* 

Evidence.— .An Arreen's reperr, if the iuTeat.gat'cn has been completed,* 

Is e%iderce uron whatever naterals it is based ;* without any speorc di^rtents 
cerroboratTg b-s fitdirg ;* in the suit in wt'ch it is made but is it only ;* 
though the decw-^itccs are c^t attached;* c- if a’tsched, have been panly 
rejected as cot taken os oath ;• or the ccn*S' 3 S’on has been granted without 

• Mihcmed .^sjoh r. Ccur^erthaad, (l^dj 6 W. R., C 2 . 

• P.ia X»rain r. Ooborilhua Lall, (!?“♦) 21 W. P.., i 

• Ka!e» Pass r. Osb Xirals, (157^ 13 R., -412. 

• Ch"d»r C«‘t~ar Pott r. Jot Cfca-ed'-r'Datt. U^TSl 10 W. R.,213 ; Jisscfcee 

Chow thn.ri r. 0'I'<^tor cf 5fTSJ«ns;"2h, S P~. 2ST : .^heo Xarain t. 

llncih Si=;h. d'CO} 11 W. It., ' 

• F.-haa Cia-derr. Hurve Oem. (I«C.7) 2 W. P.. 27*. 

• ?s-vtOs=.!rar C ".-et-r cf Cb.t»a^r. 2 D. L. R.. App.. 3. 

’ P^=■'^u-.!!Ia T. X:i*ari=\ {l«S2 l2 C. L. P.., 3.\ 

• Cian!— T Xilsabc-. fl?e7 T P-. «- 

• Dll* Cvt'-il r Ch»*3'Hj {1^*5 lOTV. R.. 312 ; else. th^T *1.0 

Abl.-cl Caesee e. Ehattoo, flJ741 22 W. R . 32«). 
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sufficient re.nson or irrcKuhfly ,* or improperly ,® otherwise, if the Ameen 
h.is held the enquiry bejond ' • ‘ ’ ' ' • 7 

It .* or repnrted on .1 point not ■ ■ - ’ • • • 

officers with rcg.ird to a right 

suit .IS to .1 right of «ay to prepar * , ■ • 

evidence * 

Form part of the record — The report and deposition are to be t.nken as 
evidence in the ca-e— nut conilovive evidence-aod form part of the record;^ 
and must be taken into consider.ition by the appellate Court and unless any 
objection li raised to the report m the first Court or in the grounds of appeal, it 
should not be listened to.® 

The. value of the report depends upon the evidence on which it is founded.*® 
A Court m.-»y reject part and accept pan.** If believed, it is sufficient to found a 
decree on,** unless the onus of proving possession within «2 years of the date 
of suit IS on ihe plaintiff, in which case it i» by itself insufficient to prove his 
possession '* A Munsifs report of a local investigation, if not shown to be 
incorrect, should carry the greatest weight ** 

Agreement —If the servants of all the parties present point out the same 
bound.vnes or starling point, these must betaken to be correct.** 

Appeal: power of appellate Court — An appellate Court should not 
interfere wiih the result ofa enquiry eveept on clearlv defined and sufficient 
grounds, which niu»t be »tated in us judgment ;*• especially if it has been accept- 
ed by the first Court Nor should a Court of first instance question the correct- 
ness of a map attached to a report, which is not impugned by either party ;** and 
the Ameen’s report may be looked at to explain a map ** If ihe Court finds 
the report deficient in any point, it can send for the Commissioner and examine 
him** On the other hand, ihe report should not be made the basis of a Judg- 
ment to the total disregard of the other evidence on ihe record.*® 


' Shall Nuihoo v Oiiuiicssam. (18C7) 8 W. R , 2C7. 

* Umhica Churn v. (joluek Chancier, (I8CS)P W. R , 693 j Rajnath t>. Doorga, 

(I8C9) 12 VV. R , IJO 

' Rantehurn t SuraUiit, <1608) 9 W. R., 494 ; but %ee, Ram Dhan v Ram Monee, 
(1874) 21 \V. R , 280. 

* Nidlioo .Sircar v Phillippe, (180$) 10 W. R , IW , 

* Abduol All V. .Miillick SndeW MxIJeen, (1870) 14 \V R,, 493 5 Doorga Churn v. 

Neem Chanel, (187(1) 21 R., 203 

* b'bitaws V. Bhimappa, (lOOO) 24 Bom., 43 

* Azim v Alimoo lileen, (1872) 17 4V. R , 270 ; see also, Bam Rukha v. Gobind 

D.»», (1871) 16 U’. K , 29( ; but clrp^iirms without the report are inadmissible 
— Deb Narain V Kali Das. (1870)0 B L B., App , 70 5 14 4V. R., 397. 

* Rajnsth v. Doorga, (j809) 12 W. ft , |3C. 

* Seth Gujmull v. Chanhee, (1874) L. R , 2 I. A., 34 5 but see.Twcedle r. Poornn 

Clmn.ier, (1869) 12 W. K., J38 
Isiur Chunder r. Joogul Kishorc, (1874) 21 W. R., 281. 
i> Poresh Nautli Mookerjee v, Martin, (1864) 1 W. H., 93 
•* Sectaram p Ram Naram, (1866) 6 W. R , 51. 

I* Ameenuddeen v Asgur Ah, (1867) 8 W. R., 464 
“ Wise V. AmeeroonniMi, (1866) 3 W. R., 219. 

“ Hemmuni Singh v Cauty, (1890) I7 Calc , 304 


I* Surut Sooiidureo v, Prnvunnu Coomar, (1891) 15 W. R., P. C., 20 s 6 B. L. R., 
077 s 13 Moo I. A., 007 : but see, Piotab Chunder v. Surnomoyeo. (18731 19 
W; R., .301. 

I’ Brijonath v. Lall Meah, (1870) 14 \V. K , 391. 


•* Mihomed Anwar v. Raj Chunder, (1872) l7 W R., 622. 


»• Slieo Dyal r Ifodgkinson, (1875) 24 W. R.. 342. 
Busteo Sahoo v, Jeo Narain, (1875)24 W. K., 338. 
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Remfitid— In appfnl, the District Judjre reversed the decision of the 
Siihordmaie • • • -■ ■ i • •. . « - . • • • , • -jy 

Mimsif, but ■ ■ ■ ■ ■ ■ ■ The 

Subordinnie _ ■ ■ ■ ' ■ ■ laintifF 

objected to ^ ■ ild not 

nfteriv .mis object to the report on the ground th4t the judj'e had no authority to 
remand the c.ise * 

Ameens — The Ci\il Court Ameens Act, XM of iS> 6 , h.ns been repealed 
by Act II of t 899 , D. C. 

10. (1) Tlio Conimisioner, after such local inspection 

rroewiluo of Com- Rs he dectiis necessApy and after reducing 
mwmvT. to writing the evidence taken by him, 

shall return such evidence, togetlior with his report in 
writing signed bj’ him, to the Court. 

(2) The report of the Commissioner and the evidence 

n.po .1 .,,.1 ,i.ro.i. ovideneo 

tions tobeetideneo ill wiiliout tlic report) shttll bo cvidcncc in 
the huit and shall Jbnn part of the record ; 
but the Court or, witli the pciiinssion of the Court, any of 
the parties to the suit, may examine the Commissiuner 
personally in open Court touching any of the matters referred 
CommiMioner ma) bo to him or mentioned in his report, or AS 
•ismiimi inpcMon to lus report, or as to the manner in 
which ho has made the investigation. 

(fl) Where the Court is for any reason dissatisfied witli 
the proceedings of the Cominis'»ioner, it may direct such 
furtlier iiuiuiry to bo made ns it shall think fit. 

Act XIV of 1882 , sect. 393 

This rule .applies to H, C. and Prov. S. C. C. 

A day should be fixed for return rf the Amcen's report and then fur hearing 
objeciions to it * 

Evidence.— An Ameen's report, if the inxestigation h.as been completed,* 
is eiidence upon »»h.Ttescr nnicnais it is based ;* vsithoul any specific documents 
cortoboraiing his finding ;• in the suit in «h.ch it is made ;* but in it only 
though the depositions are not att.acbed ;• or, if aiiachcd, ha\e been partly 
rejected as not t.aken on oath;* or the commission has been granted without 

' M»hotne<l Anjob r. Ooorip'-rshniid, (|sC6}0 W. It , C2 

• Dsm Ktrsin r, Oobardhnn Ivitl, flS7f) SI W. lb, S. 

• K»lw Pill r IVjb Narain, (ISTO) 13 W. lb, US. 

‘ Omniler C'lmnar Dull r. Jot Cbunder Ihitt. ItSTH 19 W. Ib, 213 : Jannol.ee 
L'tiow.lhrain r Ciill'.rtor of Msmrnaingh, (1®C7) S lb, 2S7 ; Sheo K«r»in r. 

Sifipli.d'CS) II W. U , 421. 

• r.Utia.undfrr. Itiirw Churn. 0S«>2W.n.. "78. 

• S'arat O andra r C‘ill'Ct.ar of Cldtiagong, 2 D. L. It., App., 3. 

’ lVnAt.un.lt, n r. Nnlarlnl. (IS 521 IS C. I,. R.. 

• amn.bf f. Silmbnr.fli-tM 7W. Ib.4T 

• IV, OAbn-lr ClitrT.«). (IVtMlOW. It.3l2;elie. theyal.oarea.lmiMiblr.- 

Al.lwiUturnre r. Ill, uttoo, (1871) S 2 W. U . ZV> 
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suRicicni reason or ineRularly .* or improperly otherwise, if the Ameen 
has held the enquiry hejond ihe Icrrnoual juiixlic.iium of ihe Court direcimt' 
It.* or reported on .a point not referred to him® The statement! of vilU.;e 
officers wuh regard to .a right of way m.ide to .a Commissioner, .appointed tn a 
sun as to .a right of w.a) to prepare a map of the locality, are inadmissible in 
evidence • 

Form part of the record — The report and deposition are to be taken as 
evidence in the c.a-c— not contluvive e\idence-and form part of the record;^ 
and must be taken into consideraiicn by the appellate Court ,® and unless any 
objection is raised to the report in the first Court or in ilie grounds of appeal, it 
should not be listened to * 

The. value of the report dep^""*" -t-. - - j — . i. .l .. . r. _j, j 

A Court may reject pari and acci 
decree on unless the onus 

of suit IS on the plaintiff, m « hid , - . ' 

possession A Munsifs repott of a local investigation, if not shown to be 
incorrece, should carry the greatest weight ** 

Agreement —If the serv.ants of all the p.irties present point out the same 
boundaries or starting point, these must be i.akea to be correct 

Appeal: power of appellate Court— An appell.ate Court should not 
interfere with the result of a local enquiry except on clearlv defined and sufficient 
grounds, which must be «iated m us judgment e$peci.aUy if it has been accept* 
cd by the first Court Nor should a Court of first instance quesiion the correct* 
ness of a map attached to a report, which is not impugned bv either p.aiiy and 
the Ameen's report may be looked at to explain .a map ** If the Court finds 
the report deficient in anv point, it can send for the Commissioner and examine 
him®* On the other nand, the report should not be made the basis of a judg* 
menl to the total disregard of the other evidence on the record.''^ 

' Shah Nuthoo u Oiiuiicssam. (1807) 6 VV. R., 207. 

* Umhica Churn v, Goluek Chunder, (I8C3)0 IV. R.,000t Rajnath v, Doorga, 

(I8G9) 13 VV'. n , IJC. 

* Ranichurn t .Suralijit, (1808) 0 W. Tl., 401 ; but tee, Uam Dhan v Ram Monee, 

(1874) 21 W. R , 280 

* Nidhoo .Sirear »■. Phillippe, (1803) 10 W. R , 153 , 

* Abdool All V, Mullick Sudder Kxlileen, (1870) 14 IV. K>, 493 t Doorga Churn v. 

Neem Clmnd, (1875) 24 W. B.. 208 

* Shitaws V. Uhimappa, (1900) 21 Bom., 43. 

’ Azim V AliinuohUcn, (1872) 17 \V. R,270: see also, Ram Rukha v Gobind 
D.n, (I87l) 15 W. K , 291 ; bnt depositions withriut the report are inadmissible 
—Deb Xarain ti Kali Das, (1870) b B L. R , App., 70 t 14 W. R., 397. 

» Rajnath v. Doorga, (J869) 12 W. R , 130. 

* Seth Gujmull v. Chanhee, (1874) L. R , 2 I. A., 34 ; but see, Tweethe v, Poorno 

Clmnder, (1869) 12 W K., J38 

'0 Issur Chunder p. Joogul Kishore, (1874) 21 W. R , 231. 

' ‘ Poresh Nauth Mookerjee p. Martin, (1864) 1 W. R., 93 

•* Sectaram v. Ram Narain, (1860) 6 W. R , 51. 

»• Ameenuddeen V Asgur All, (1867) 8 W. R., 404 

i‘ Wise V. Ameeroonnissa, (1805) 3 W. R., 219. 

•» Ilemmuni Singh P. Cauty, (1890) 17 Calc., 301 

“ Surut Soonduree v, Prosunno (Toomar, (|89l) 15 W. R , P. C., 20 ; 6 B. L. R., 
677 ; 13 Moo I. A , 607; but see, E^tabChunder v, Surnomoveo, (1873) 1*9 
W; R.. 301. 

>’ Brijonath v ball Meah, (IS'O) |4 W. R,, 391. 

*• Mihomed Anwar v. Raj Chunder, (1872) 17 W R., 623. 

•• Sheo Dyal r. Hodgkmson, (1875)24 W. B., 342 
Bustee Sahoo p. Jeo Karain, (1875) 24 W. K., 333. 
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In an appeal from a judgment an order confirming the report of a Com- 
missioner appointed under r. 1 1, it is open to the appellitc Court to deal with the 
report on matters of fact, and its powers are not limited to questions of 
principle * 

Practico— On the return of the Commissioner’s report, a day should be 
fixed to hear obj'ections and notice given to the parties,* and the objections 
should be enquired into, if taken within a reasonable time, even when the case 
has bfcn struck olT the file.? The report cannot be rejected because the Ameen's 
remuneration has not been paid.* 

Extonsioo of time — See Ilormusji a. Domonji.^ 

Bight to adduce evidence after report —There is no absolute right 
in any party 10 a local investig.anon to adJace csidence before the Court after a 
Cciminiasioncr's report, and the question of adducing further evidence must be 
decided on general principles according to the f.icts of each case.® 

Commis.^ions A) examine accounts. 

11, III any suit in which an c.vniiiination or adjust- 
Cimmiuion to txx- of Accouiits js neccssaiy, tho Court 

inineorA.ljustaccouiili, inuj* ISSIIO A COimuisSOn to SUCll pOl'SOn 

ns it thinks fit directing him to make such oxamiimtion or 
adjustment. 

Act XIV of j 88 j, sect 374- 

This rule applies to H. C., and I’rov. S. C. C. 

Tor Term, see, App II. No. 9 

A Court may issue a commission under this rule without the consent of 
parlies * 

Appcnl —A decree directing the defend.ant to nccourit is a final decree, and 
as SUCll .appealable 10 (he Privy Council * An order ofa Judge confirming the 
report of the Commissioner was not appealable under Act Vlii of 1859 <* 

Where a decree has been pissed referring the matter to the Commissioner's 
office to h tie acenunts taken and properly sold, the Court has still power to add 
a pitiy lu the suit.'^ 

A s lit cannm he dismissci for non-payment of the remuneration of a Com- 
imsioaer appointed under this rule.** 

As to the procedure in f.akiiig .accounts, see the under-noted cases,** 


‘ Cii'ttj r .Mihinul Kfi. (llNUJoCalc. W. X., C'X*. 

* Ham Nar^in r i.ohurdhun, St W. It., S. 

’ I*»ur Cliuiid»r r. .\vani Khsn, (ISI/I) II W. |l , W. 

* Jac«t Kldiorv r, Ihns N«th. (IStfi) I7 C*lc., t^fl. 

' Ibiririu>]i r. lioni'iiiji, (|a%5j 9 iluiii , tISU. 

* (rn»Ji Cliinler v..Shj*'il .‘'hlkharexiraf, (If^**!) -7 Oil'*,, V3|, r. POJ j 4 C«l‘. 

^\^ > , <-31. 

* \\V.vi.ir .Ass \l»h-lr- (IS73JL U . I I. A.. 3Cd. 

* lU’iimt''i>>y r. Tiirii-r, l.t llsm.. 1S3: {.. U., 19 I, A., ti. 

' R'liio t.j. r Kr*v>«ii. ll'xi}** pom , Sx7— o<e under Act .\TV of l^s.' *f«-, 
O Kii>rsli • C r. C , l>U, I..L !• oo'i 

*• \'*ki’ ‘i in I r. n*' .\d»>» at' tl^n^rat, Jl*»7l) *• bom H C., O. C. J., PO. 

“ Itijsisr Vfitinta. (|i7'I 3 Mad., Sol 

*• lS-4ifi*«T If'i/i'nlir r Ksllsiis’h, 7 Csh . C»l ; Anmalt IVrMlr. 

Ii.ifksruil,, iJxMj OCil-, 7il: AUi Ahmsl r N mil.an, (la^.’.jSt W. II, M. 



0 . xxrx.r 12 .] 


KEPORT TO BE EVIDPXOK. 


865 


12. (1) Tiio Court shall furnish the Cotninissioner with 
Co,m lo S.V. Com. I’-!''*’ “f prooeoclirigs and such 

miMioncr neces«iry in- in^t^UCtiollS as appCJll* llCCG-SSai'y, aticl tllC 

svrwcuons. instructions shall thsfinctly specify whe- 

ther tiio Commissioner is merely to transmit tiie proceedings 
whicli lie may hohl on the inquiry, or also to report his own 
opinion on the point referred for his examination 

(2) The proceedings and report (if any) of the Com- 
missioner shall he evidence in the suit, 
to u'^c%'i'<'icncr c^rt hut where the Comt has reason to be 

fn»y.iireci furthfr in- di«;’5 itisficil With tlicm, it may direct such 

further inquiry ns it shall think fit. 

Act XI\' of 1S82, sect 395 

This rule .npplics to M C and l*fO\. S C. C. 

As 10 the nature of the certificate or report made by the Commissioner, ivhat 
It should contain and how far the Couct can deal on motion with matters before 
him, see the c.ise of Rintomjt v KetsD-.vjt * 

The Comniiss. oners under this rule need not be sworn or affirmed ’ 

Practice —In .M.adi.a$, Appellate Courts d» not enter into the details of an 
account ttken by a Commissioner and discussed in the first Court, especially if 
no particular Items are objected to : they only decide the principle upon which 
the account should be taken p and whire a Commissioner was appointed to 
investijraie the stale of accounts between the parties, and the judgment was 
founded on his report, (he Hiith Court, on regular .appeal, refused to take 
a fresh account * Although a Commissioner’s report should have \ery great 
sveight, It IS not absolutely binding ^ In Bombay, the opposite opinion prevails, 
and there the appellate Courts, if dissatisfied for any reason, direct further 
enquiry * 

Where .an Arneen was directed by an order of Court to adjust ,in account, 
and no objection was taken to his proceedings by the plaintiff in whose presence 
the account uas taken : held, (he account should not have been disturbed by 
the appellate Court ^ 

riaintilT sued his mohurrir, the defendant, for an account of such sums ns he 
would be found to ti.ave misappropriated (estimating it at 2,500 rupees) and 
filed his account-books in Court without alleging that they had been tampered 
with . held, that he should have made up the account himself, and should not 
have been allowed an Ameen.^ 

Consent — In a suit far account it svas ordered, by consent of parties, that 
the cause should be referred to a Commissioner to take accounts, who in taking 


‘ (1879) 3 Bora., IGI. 

’ Nursing v. Naram, (1871) 3 All. H C., 217. 

* Venkata Reddi r Venkitaramaiya, (ISSG) 1 Slat! , 4t8; Sarapu Venkadosan 

V. Malai Isvaraiyya, (I8C2) 1 hlad II. C., 1. 

* Sarapu Veiikacleaan r. Malai Isvaraiyya, (1SC2) I Mad, If, (J , 1. 

' Kankatala u Foleshstti, (1883) C Mad., 3C 

* Ahmed w Khasaji, {ISG9] S Bom IT C., 149 As to tlin mode in which the 

report is to he dischargedor varied in Bombay, see Sumar Ahmed f. Ismail 
Haji, (1875) J Bom , 158 ; aud in Cal iitw, see, Xutehmee Naram v. Boria* 
nauth, (1897J 24 Ualc„ 437 {tJCalc. W. N., 57. 

’ Kantce Chunderu, Gopec Madhnb, (1869) 11 W. R., 3. 

* Chand Ram r. Brojo Cohind, (1873) 10 W. R., U. 
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. '• '’•'•9tions ofJan* Jo the Court. 

■ ■ ■ ■ • • reference under s. i8i| 

■ ' the Court could re-open a 

■ ■ 'ommissioncr.' 

Extonsion of ttmn — Sre /formusii v iiotupnji * 

Costs: rogulfir stilt \Vh^rr ihr C«ist« of a Commissioner were not prc* 

pud, .'>n<l thou,4h was ordcrcil in the detree to pay costs of ihe svttt, 

(f e .imouiit «.ii tint eotered m <t Mil, Contfnis«;oner could sue ihe party 
who mo\e'l the Court to appoint Inm for work and Labour, but not the party 
made Inble for rosin a 

Limitation —As to iniiln »1 c•p"n and ciiricnt accounts, see, iMksJmutyyn 
7 -. y.i^.ro/f * 1 imii ilio I roinni^nrcs from the day when tht agency 

ceases * 

CV7»ijn/»s*o»j» h> t/i/il/’ pintitio}],9 

13 . Where a preriminiiry tlecrco for partition hn.s been 

Cnnmi.don to mske pnsSCtl, tllC Coilft JllIlV, ill ftliy CflSO liot 
psrtuion of immos cable provMctl for by f-CCt mil 5 4, is^tUO tl COlIl* 

prurrty. mission to hiicIi person ii.s it thinhs fit to 

nnko the pirtitmn or j<op:inilloii nceortling to the riglifs ns 
(loehireil in such decree. 

14 (J) 'i'lic Commissioner nffor f<ne)j ifjf/niry ns 

iVv.ci«rci.fCumnm nmy bc Mcccssriry, divide tlio^ property 
in AS many almres jih may )>o directed by 
llio order under wliich tlic commission w/is ismu'd, find pimll 
allot hueb shares to the parties, ami may, if authorized 
thereto by the .sahl order, award sinns to ha paid for the 
pnrp »Hi’ (d’ ffjijiih/in^' tha value of tlia pharcH. 

(‘J) 'I'lia (y'itiiiti»‘'Hiomir mIhiII tlwfi prejtarn and «lgn n 
r* ji'i{t or the ^yofiiffiimfofifTH (tvhofo the fonnni‘»‘*{f>n was 
i-.ii'd to umrx tlimi on*' p'-jpon ntnl tliey ranimt aoroe) 
pli'dl projMff and nijpi m-parato ifp»irlH /ippointiliir tlio almro 
ofoi'Ii (Ml ly and tliitiiijriiiiliiii}: rat'h hIimo (if ho directed 
by (Im' Biid ojdi'j) by and houiidH. Snelt report or 

f'-ji ijiH idi d| h<i atimMc | (n tin* romtnissimi and transmitted 
to tli*> Coiffi ; itnd (It'i C’tHirt, aftor healing aiiy ohjra’tions 
wliiMi III" pitti'M may m tke to llm loport or reporls, Hhall 
miilino, \ttty or a"f tin* .«,ame. 

(M) W'lii’Ki lb" C'lMu firniH *es tlm repoi I or 

ri'jirifin it nlirdl Jim a tl« ’th tho simo ns 

• w.o r A;i ir.i' ho. ih: 

• n r 

’ •' tit t jfl'ittl l-l 

• I , - j : ■' 

• ]|..01w- 
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confirmed or varied ; but where the Court sets aside the 
report or reports it shall either issue a new commission or 
make such other order as it shall think fit 

Act XIV of 18 S 2 , sect ^95 

See Section 54 <i»U Tins rule applies to H. C. 

An order directing partition non amounts to a preliminary decree under the 
ne« definition in section 2 itntf Set 
assessed to the paj nient of Governn 
Collector or h s subordinate officers. 

Value of suit. — Where the relation of the person is that of coparceners, 
the I al je of the property and not the $h.are claimed determines the jurisdiction ; 
oiherHise, if they .are only joint owneis but in Allahabad and Bombay ap- 
parently the value of ilie share is decisive ;* while in Calcutta the value of the 
whole property 15 taken as the guide * 

Not paving revenue —A suit for partition by metes and bounds of 
revenue-paying land is no cognizable m the Civil Court, though a suit to define 
plaintiffs share and then to refer the portion to the Collector is within juris- 
diction * 

Commissioners —The Court is not bound to appoint more than ona 
Commissioner* And (he words of (he rule endorse this decision although in 
Allahabad it was held that more than one must be appointed.* 

Commissioners have been looked 01 . 1 $ officers of Court acting by a majority, 
although there IS no cl uise so directing in (he commission it is now dinerent 
as regards Commissioners appointed to make a partition. A Court has no power 
to order its Ameen to cause a wall to be built separating portions of the property 
of w hich partition has been decided * 


• . ary 

Limitation — The action of an Ameen appointed under this rule m .a parti- 
tion suit to demarcate the shares assigned to respective parties to the suit is not the 
executing of a process for enforcing the judgment within the meaning of art 164 , 
Sched. 11 of the Limitation Act (Sch. I, Act IX of 1908 )'* In making a partition 

' Raniayya r Subbarayudn, (1890J 13 Mnd , 25 

* livkTnit Mw. SV&ivwnmasa, \VSWJ) W ML, Catnii, iVSS4Va 

Com , 31. 

* Bnidyn Nath V. Makhsn, {1890} 17 Ciil , C30 ; Bhagwat r. Pashupati, (1900) 3 
C L, J., 2o7. 


• Cyan Chuoder v. Uurga Churn, (1891) 8 G. L R , 4l5 j 7 Calc., 318. 

* Uulchand v Muhammad, (1907) 29 All , 235 . A. W. N., 32 

' Kajeiidra Motilal v. riamuaraysn Matilal, (1899) 3 B, L. R., App , 3. 

• Sohal Lai v. Harduo Sahai, (1897J 19 All , 191 

* Narrottam v. Haricliand, (I8S9) 13 Bom., 3C3. 

Abdua Samad v. Abdur Razzaq, (1899) 21 AIL, 409. 

• > Iliraraoui Dasai v. Badha Chum K*r, (lOuO) 5 Q»Ic W. N., 128. 

'* Shah Muhammad v. Kanwant Singh, (1893) 20 AIL, 311, 
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under this rule the prnifiplr is lhal if n property can he paititioned without 
destroymp the intrinsic v.iliie of ihc whtilc pjoperiy oi of the shnres. such partition 
ouijht tel be made, t>ut wlicic partition laiinnl be made without destroying the 
intrinsic value of the property, then a nione>-cotnpensaiion should be given.' 

ftciicral I'rovii'ion.': 

16. Before nny coimnissiori under tliis order 

I'l noil of rnmnns Gourt nm)’ ordcr Buch sum (if any) 

«ioti*^r." bo ' pviT'ii'ito as it tliiiiks rcasoiinblo for tlio c.xpense.s 
of tlio coiiiinis.sion to be, within a time 
to be fixed, paid into Court by the pmty nt whose instance 
or for wlmso benefit tbo coinini‘:.sion issued. 

A«.t .\IVof iSS:, sect y)7 

This rule applies to H. C. and Prov. S. C C 

In a suit fur pariitian, the costs of .1 commission to es.iinine a lady issued at 
her o'v n rcriuest were made costs m the suit * 

A suit should not be ilnmissed on refusil or f.tdure of .a party to deposit the 
.amount ordered under this rule* l*.iMnent of .my .additional sum which Is 
afterwards required can only be enforced by mating 11 rots in the suit .and enter* 
ing It in the tieerre * 

Court'fco<t Act — A commission issued to an Ameen is not .a process 
within Ihc meaning of cl. c of s jo of the Court fees Art.* 

10 Atiy Commissioner appointed under tliis Order 
iWfti .d Comnns mav. tiiilc^s oilicnvi.so directed by the 
order of a]>poiiitinent, — 

(n) oxnniino the parties tliomsolvos and any witnos'? 
whom they or ni.y of them may produce, and 
nn^' other pcr.‘‘on arliom flic Commhsionor 
tliink.s proper to call upon to give evidence in 
the matter referred to him ; 

(6) call for and examine document.'i and other things 
rcica'ant to the subject of inquiry ; 

(c) nt any rca'tonablo timo enter upon or into any 
land or laiilding mentioned in the order. 

A<tXI\’rf iS?j, sect. j'/S. 

This nj’c applies to If. C. and I’rov. S C, C.* 

Authority — InUfuctlons ton Commissioner should issue in ihe presence 
of the pvfiies, and if they do not object, they cannot .afterwards complain if the 

» AvViiniilUh r K»h KmVor. |n Cale . C?V 

• NJ Ki.tyln-’J,.».fi*i II *W 1 I r. V», nh'»mn. (IS«0) .1 C»l-.. ‘I'W 

• iLignsr. Vr.Urit4.(l«i:,)3Ms.l,255 

• Ts-Uifn r inlir. (U»i 1 ) |n \V. X , CH 

• Jt^'Vitb'Tt* r f’lisuth, fls^i} 17 C*!*„ Caf. 

• i;.;',.- 1 , 1 , . n I. I:.. v, s- , I, , CI.nn.Ur 

t. .N. *T1 C■^^^d»' fiv;.') 17 W*. It.,2>ii 



O XXVJ, r. 17 ] 


EXAMINATION OF WITNESSES. 


8G9 


Commissioner cirncs oul Ins ins*rucHons ' Unless limited by the wording of 
the commission.* he his the widest piwer and discreiinn to enquire info the 
m.ifters referred fo him for mve»tigilion ,* but he r.mnot go beyond his order.* 
Thus, if he ts directed to mike an enquiry into mrsne profits, he should not 
enquire into the dite of dispisscssion, which should h.ive been^Jfixedi by the 
decree • S i, he should not record evidence, if evpreisly restricted to a comparis- 
on of the disputed land with a fA/ZAr* So, where an Amcen asked leave to en- 
quire into the title by inspecting documents, and w.as refused, it was held that he 
could not investigate at all the title or possession.* 

In nombiv on the origmit side, an attichment will issue to compel a party 
to a suit to obey an order made by a Commisstoner f.aking accounts, upon the 
certificate of the Commissioner that such order has been mide and disobeyed, 
without in the first instance making such order a rule of Court.® 

Where his duly is to prepare an account showing the result of Books of 
Account he may lake e\ idence to elucid.atc entries in the accounts ® 

17. (1) TJie provisions of this Code relating to the 
summoning, attendance and e.xamination 
Atteudsneo and e* of witnc«scs, and to tlio remuneration of, 
before Commissioner, and penaUics to be imposed upon, wit- 
nesses, shall apply to persons required to 
give evidence or to produce documents under this Order 
whether the commission in c.xeeution of which they are so 
required has been issued by a Court situate within or by a 
Court situate beyond the limits of British India, and for 
the purposes of this rule the Commissioner shall be deemed 
to be a Civil Court. 

(2) A Commissioner may apply to any Court (not 
being a High Court) within the local limits of whose juris- 
diction n witness resides for the issue of any process which 
he may find it necessary to issuo to or ag.iinst such witness, 
and such Court may, in its discretion, issue such process as 
it considers reasonable and proper. 

Act XIV of i88j, sect 399 

This rule applies to H. C. and Prov. S C. C. 

A person attending before an .'irbttr.ition appointed by order of Court to 
take a reference is protected from arrest.*® In a case In which a private Com- 
missioner experienced didiculty in enforcing the attendance of witnesses before 

* Bisseasur v Rancliun, (18C7) II W. It., 155. 

* Shibo Sooiiduree v. Ram Chunder, (187i) 17 W. R , 469 

* Mohuu LslI t>. Urnopoorna, (I86S} 9 W. R ,568, 

* Ram Dhun *• Ram Monee, (1874)21 W. R , 2S0 j Diisteo Sahoo p. Jeo Naraio. 

(1875) 24 W. R., 339. 

* Rijoy Gobind v. K«leo Prosunno, (1871) IG W. R., 204. 

* Doorga Churn e. Neera Cband, (1875) 21 W. R , 203. 

^ Shibo Soondurce v. Ram Cbnnder, (1872) 17 W. R„ 460. 

' Dhurandhardaa v. Bhau Goviod, (1873) 10 Bom. H. C., 4. 

» Tincowri r. Suttya (lO07) 6 Calc. L. J., 103. 

Juggeasiir Roy, cn the matter o/, (1679) 5 (1 L R., 170. 
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him, the Calcutta High Court directed the return of the commission and sent it 
to the Civil Court wuhin whose jurisdiction the witnesses resided ^ 

18 (l) Where Vi commission is issued under this 
Parties to appear bo Order, the Couft shnll direct that the 
fore Comninsioner parties to tlic suit shall appear before 
the Coinniissionor in person or by their agents or pleaders. 

(2) Where all or any of the parties do not so appear, 
the Coininisaionor may proceed in their absence. 

i\cl XIV of 1882, sect 400 

This rule applies to H. C and Prov S C. C 

A pirty refusing to nppe.ir before .an Amcen is not at liberty aflern.'irds to 
nke any objecnon to hia report* The evidence given m the absence of the 
other side IS not cnoujih to make the dcposiiion of a iviincss taken on commis- 
sion inadmissible ^ 

Where a pluntifT fails to .appe.ir before a Commissioner and the defendant 
appears, the plaintiff is Inhle to have lus suit dismissed with costs * 

Charges against Amcens should be qmckly inquired into * 


• ViJi 'f-i-l .Ml r. Waii 1 . <111 A» I 

O-Timivii'iorfi ty Omft and *rl>itraturi 

r lU-n NAfsIn. jj f^K.Apjv.a. 

• llv-nin r. I’r . Ki.l./in*, (IS&tlA W R., ITD. 

• Iltrr'hst. 1 r. If* W. U , 

• M»v ,ri-.l Toqn* r .lo.l> Xatli, fl*.;!) |fl \V. P.., p. C . C-l 
’ AM-».l Kurr-n r (h-ii Ml. S U'.lt , 17.*, 


th" «lifT<-frnre letHtrii 
•r-. lUJrrKlra Msti U1 


0 XXVII, r. 5) SUITS BT OK AGAINST GOVERNMENT. 


871 


ORDER XXVII. 

.Sitila h;/ or ng‘nn‘’l thr Gorernmentor Puhlic Offi.cers in their 
olncial capacity. 

1. In nny suit by or ngainsfc tho Secretary of State 
Suits or Binfisi for India in Counci], tlie plaint or written 
rj..vermiKTit statcmont shall be signed by such person 

as the Governinent may, by general or special order, appoint 
in tliis iiehalf, and shall be verified b\' any [jorson whom 
the Government nia}” so appoint and wlio is acquainted with 
(lie facts of (lie case. 

This IS a new rule, see notes to section 79 ante. 

2 Persons being ex-officio or otherwise authorized 
r«r*onjauthorit«Uo toactforthc Government in respect of 
iietforCo\emmcnt. any judicial proceeding shall be deemed 
to bo the recognized agents by whom appearances, acts and 
applications under this Code may be made or done on bo- 
half of the Government. 

Act XIV of 1883, sect. 417. 

This rule .'tpplies to H. C. and Prov. S C. C. 

3 . In suits by or against the Secretary of State for 
piaintrVn luits by or India in Council, instead of inserting in 

agninstif/overnnient. plaint tlio name and description and 

place of residence of the plaintiff or defendant, it shall be 
sufficient to insert tho words “The Secretory of State for 
India in Council.” 

4 . The Government pleader in any Court, or such 
Agent for Govern- othcr pcrsoii as the Local Government 

ment to receive procc«. for any Couft appoint ill this behalf, 

shall be tho agent of the Government for the purpose of 
receiving processes against the Secretary of State for India 
in Council is.sued by such Court. 

5 . Tho Court, in fixing the day for the Secretary of 
Fixing of lUv for State for India in Council to answer to 

appeirance on behalf the plaint, shall allow a reasonable time 
of Go^ernmeQt nccessary communication with Ihe 

Government through the proper channel, and for the issue 



THE CODE OF CIVIL PROCEDURE. 


870 


[SCHED. I. 


him, the C.ilcuita Htgh Court directed the return of the commission and sent it 
to the CiviJ Court wiihin whose jurisdiction the witnesses resided.^ 

18 (1) Where a commission is issued under this 
Parties to appear be- Order, the Court shsll direct that the 
fore Commissioner parties to the suit sliail appear before 

the Commissioner in person or by their agents or pleaders. 

(2) Where all or any of the parties do not so appear, 
the Commissioner proceed in their absence. 

Act XIV of i88s, sect 400 

This rule applies to H C. and Prov. S. C. C. 

A party refusing to appear before an Amcen is not at liberty afterwards to 
take any objection to his report- The evidence given in the absence of the 
other side IS not enough to make the deposition of a witness taken on commis- 
sion inadmissible * 

Where a plaintiff fails to appear before a Commissioner and the defendant 
appears, the plaintiff is liable to have hn suit dismissed with costs * 

Charges against Amcens should be tjuickly inquired into ® 


V. Ram Narain, (1S60) 3 B L U . App., 3. 


, /i8«m R sv. K., I-TO. 

, . . 236. 

; w. B, P. 0 ., 28. 

• Abdool Kureem v. Campbell, (IS69) 8 \V. B , 172, 
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ORDER XXVII. 

Suit9 h;/ or ag-nnot the Go»'^rnm*‘nt or Public Officers in their 
0(ncial citpucit;/ 

1. In any suit by or against tho Secretary of State 
or n^un^i foi* Iinlia in Couiicil, tlic plaint or written 
Statement sliall be signeil by sucli person 
as tlie Governinont may, by general or special order, appoint 
in tins behalf, aiid shall be verified b\' any [)crson whom 
tho Government may .so appoint and who is acquainted with 
the facts of the case. 

This 1$ a new rule, see nutes to section 79 n»ie. 

2 Persons being e.x-officio or otherwise authorized 
PiHonsnuth-jiizui t<i to act for the Government in respect of 
ActforOmernment any judichil procccdiug shall be deemed 
to be the recognized agents by whom appearances, acts and 

S ’ieations under this Code may bo made or done on be- 
of tho Government 

Act XIV of tSSa, sect 417 

This rule applies to H. C. and Prov. S C C, 

3 In suits by or against the Secretary of State for 
Piiintyii "suits by or India in Council, instead of inserting in 
ogAKistiC'overiiment. plaint tlio name and description and 

place of residence of the plaintiff or defendant, it shall be 
sufficient to insert the words “The Secretary of State for 
India in Council." 


4. Tho Government pleader in any Court, or such 
Agent for Govern other person as the Local Government 
menttorcceive process Qourt appoint ill this behalf, 

shall be the agent of the Government for the purpose of 
receiving proce.s-scs against the Secretary of State for India 
in Council issued by such Court. 


5 . The Court, in fixing the day for the Secretary of 
Fixing of clay for State for India in Council to answer to 
appearance on bebaif the plaint, shall allow a reasonable time 
of GD\eriinient nccessary communication with Ihe 

Government through the proper channel, and for the issue 
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of instructions to the Government pleader to appear and 
answer on behalf of the said Secretary of State tor India 
in Council or the Government, and may extend the time at 
its discretion. 


Act XIV of 18S2, sects. 418, 419, 420. 

This rule applies to H. C. and Prov. S. 0. C. 

6- The Court may also, in any case in which the 
Aitondinoo of person Govemiiieiit pleader is not accompanied 

Government. tarj’ of State for India in Council, ^%no 

may be able to answer any material questions relating to 
tho suit, direct the attendance of such a person. 

Act XIV of l88:, sect. 42*- 

This rule applies to H. C. and Prov. S. C. C 

7. Where the defendant is a public officer and, on 
receiving the summons, considers it pro- 
Ertomipnof timoio ^or. to muUe A leforcnce to the Govern- 

I'lmhlo imlilio oMieor to vm u»«»w .. ^ i • . 1 

e<>!oc€i]oi) to Oov- mcnfc before answering tlie pJaint; he may 
apply to tho Court to grant such esten- 
Hion of tho time fixed in tlio summons as may bo necessary 
to oniiblo Ititn to imiko such reference and to receive orders 
thereon through tho proper clmnnol, 

(2) Upon flttch ajiplicatioii tho Court shall extend the 
tiino for HO long as appears to it to bo necessary. 

A<t XJV / 8 Sj, leci. 433 - 

'I'liit rule applies lo II C. and Prov. S. C. C. 

Tlii« npplic.uioti sliouhl he nude by the olTicer on his own behalf. It should 
tint he iin<le In tlie name of Government.' 


(1) Whore the Govornment undertakes tho defence 
Pr-'.r.iur.i In itiiii of a Huit agniiist a public officer, the 
pnt'iioniriror. Govoriiiiiont picador, upon being furnish- 
ed wjUj mithority to npponr and answer tho plaint, shall 
aijply to tliii Court, ami upon nuch application tho Court 
hIiiiII c/iUHo a no(o of his authority to bo entered in the 
roglalor nC civil hhKh. 

(2) Wluirti no application under sub-rulo (1) is made 
by Um Clovcrntmmt picador on or boforo tho any fixed in 
ilm noliro for tlin doromlant to appear and answer, tho case 
nlnill prof'ood ns in n suit botwcoii private partie.s. 


‘ aUt IMIthm, |t. 6S9. 
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Provided that tlio defondant shall not be liable to 
arrest, nor his property to attachment, otherwise than in 
execution of a decree. 

Act XIV of 1SS2, s 4:6, 427. 

This rule applies to H C. and Prov’ S. C. C 

When Government has undertaken the defence, the Government Pleader, 
in lieu of xakalutnama, files a memorandum on unstamped paperA 

This does not change the nature of the suit, which will continue as before 
The suit IS against the oflicer and .against him, the decree, if any, must be 
passed. 


« Cir. C»r. O. Ko 23, Calc, I87l. 
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ORDER XXVIII. 


Suits hy or against 3fihlary Jfen. 

1. (1) Whore any officer or soldier actually serving 
Ofr.ccM or soMicra the Government in a military capacity 
cannot oiitain leave jg partv to a sult, and cannot obtain 
Sre^J’ordc'fen/f^^^^ Icavc of absence for the purpose of pro- 
t'lcm. secuting or defending the suit in person, 

ho may authorize any person to sue or defend in his stead. 

(2) The authorit}' shall be in writing and shall be 
signed by the officer or soldier in the presence of (a) his 
commanding officer, or the next subordinate officer, if the 
party is himself the commanding officer, or (b) where the 
officer or soldier is serving in military staff employment, 
the head or other superior officer of the office in which he 
is employed. Such commanding or other officer shall coun- 
tersign the authority which shall be filed in Court. 

(3) When so filed the countersignature shall be suffi- 
cient proof that the authority was duly executed, and that 
the officer or soldier by whom it was granted could not 
obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

£a:p(niiah’o«. — In this Order the expression “co\nmand- 
ing officer” moans the officer in actual command for the 
time being of any regiment, corps, detachment or depot to 
which the officer or soldier belongs. 


Act XIV of iSS:, sect. 465. 

This rule applies to H. C. and Prov. S, C. C. 

A copy of a summons w-is sent to Sccunderab.td by post to the command- 
ing ofiicer v.h«T« the defendant was stationed, and it was returned with the 
defend.ini’s acknowledgment endorsed on it and with a certificate thit it had 
been duty serred, but there was no affidavit of service: that service was 

sufficiently proved.' 


S. 170 of the Army Act, (44 and 45 Vict., c 5B), provides that every proceed- 
ing, civil and crimmil, against any person for any act done in the execution or 
intended execution of that Statute, or in respect of any alleged default m the 
execution thereof, must be commenced xvithm six months. Such actions can 
be btou,:ht in Indi.a only m the highest Court of appeal and revision in the pro- 
vince Art. 184 of the Indian Articles of War, (Act V of 1869) provides that 
'“'dier obtains leave of absence for the purpose of 
f 'J' ™ ■ipplicalion mad? to it and 

ppo ted by a ceruficate from the proper mtlitory .authorities arra nge, as far 

* lUmvoo r. Hop... (1871)9 B. L. U„ App . 4.1. 
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as possible for ihe hearing and final di'posal of the matter ivithin the period of 
the le.as e granted. Ko fee w hatevcr is pa>’able on any application for priority of 
hearing. 

2. Any person authorized by an officer or a soldier 
p,r. 0 D .0 ...tho.iml prosecute or defend a suit ia his stead 

may act wrsonaiiy or may prosecute or defend it in person in 
appoint p evUr. the saiuo manlier Rs the officer or soldier 

could do if present ; or he may appoint a pleader to prose- 
cute or defend the suit on behalf of such officer or soldier. 

3. Processes served upon any person authorized by an 
Semcoon person to officer or a Soldier under rule 1 or upon 

""y pleader appointed as aforesaid by 
RcrMce. such persoii shall be as effectual as if they 

had been served on the party in person. 

Act XIV of 1882, setts. 466, 467. 

These rules apply to H. C. and to I’rov. S. C C. 
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ORDER XXVIII, 

Suita hy or agatnst Military Men. 

1. (1) Where any officer or soldier actually serving 
oifioers or Boidiera the Government in a military capacity 
A* ho cannot oiitain leave jg partv to A suifc. and cannot obtain 
son to sue or defend for leave of absence tor the purpose of pro- 
secuting or defending the suit in person, 
he may authorize any person to sue or defend in his stead. 

(2) The authority shall be in writing and shall be 
signed by the officer or soldier in the presence of (a) his 
commanding officer, or the next subordinate officer, if the 
party is himself the commanding officer, or (6) where the 
officer or soldier is serving in military stafi' employment, 
the head or other superior officer of the office in which he 
is employed. Such commanding or other officer shall coun- 
tersign the authority which shall be filed in Court. 

(3) When so filed the countersignature shall be suffi- 
cient proof that the authority was duly e.xecuted, and that 
the officer or soldier by whom it was granted could not 
obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

Explanation . — In this Order the expression “command- 
ing officer' means the officer in actual command for the 
time being of any regirnent, corps, detachment or depot to 
which the officer or soldier belongs. 

Act XIV of 18S2, sect. 465. 

This rule .'ipplies to H. C. and Prov. S. C. C. 

A copy of a summons was sent to Secunderabad by post to the command- 
ing officer >\here the defendant was stationed, and it was returned with the 
defendant's .icknowledgnient endorsed on it and with a certificate that it had 
been duly served, but there was no .intdavit of service: that service was 

sufficiently proved.* 

S 170 of the Army Act, (44 and 45 Vict, c 58), provides that every proceed- 
ing, civil and criminal, against any person for any act done in the execution or 
intended execution of that Si.itute, or in respect of any alleged default m the 
execmion thereof, must be commenced within six months. Such actions can 
be brought in Indi.i only in the highest Court of appeal and revision in the pro- 
vince. Art. 184 of the Indian Articles of War, (Act V of 1869) pro\ides that 
when a native officer or soldier obtains leave of absence for the purpose of 
prosecuting or defending a suit, the Court shall on application made to it and 
supported by a certificate from the proper military authorities arrange, as far 

‘ Harrison r. Ifopo, (IWl) 9 U. 1 ^ U., App , 43 
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as possible for the he.mng and di-posal of the m.itter within the period of 
the le.ave granted. No fee vh.ite\er is pa) able on any application for priority of 
hearing. 

2. Any person authorized by an officer or a soldier 
r™on ,0 .uihori,„l to Prosecute or defend n suit in his stead 

may act Mr«onaiiy or may prosccute Of defend it in person m 
appoint pleader. Same manner as the officer or soldier 

could do if present ; nr he may appoint a pleader to prose- 
cute or defend tlic suit on behalf of such officer or soldier. 

3. Procosso.s served upon any person authorized by an 
Sers-iccon person lo officor OF a soMier Under rule 1 or upon 

""y pleaJer appointed as aforesaid by 
•wjr\ice. sucli persoii sliall be ns effectual ns if they 

had been served on tlie part}' in person. 

Act XIV of 1882, setts. 466, 467. 

These rules apply to H. C. and to Pror. S. C. C. 
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OEDER XXIX. 

Suits hy or against Corporation. 

1. In suits by or against a corporation, any pleading 
Subscription and ven- may be Signed and verified on behalf of 
Eeation oi pleading tho corporation by the secretary or by 
any director or otlier priiicip.al officer of the corporation who 
is able to depose to the facts of the case. 

Act XlV of 1832, sect. 435. 

This rule applies to H. C and Prov. S. C. C. 

Plaints -“The words “atithorited to sue .ind be sued’’ are omitted from this 
rule, a fact which clears nway a considerable difficulty. But the corporation 
itself must be the ostensible plaintiff or defendant- It cannot be sued through its 
agent.* A plaint in a suit by a bank in liquidation in which the plsmtiff' was 
described as “The Official Liquid.stor, Himalaya Bank, Limited, in liquidation” 
and which was also subscribed and verified in the same terms, was held not to be 
a valid plaint .3 

Corporation.— This word assumes an incorporation of some kind either 
by Charter or Statute etc. In cases of an unincorporated or unregistered 
Company, the mimes of Individuals must presumably be given unless O. XXX 
can be applied to the case * Such a Company cannot sue in its own name by its 
own secretary.* 

The corporation contemplated bv the Code of Civil Procedure is a corpora* 
tion as known in English Law, that is, a corporation created with the express 
consent of the sovereign or of such antiquity that the consent of the sovereign 
may be presumed.® 

r. ..j« - '"Company, 

' ... of jl,g f^gj_ 

■ ■ ■ • the snne- 

' ' ' • ‘ Bank is a 

Verification —A petition by the Bank of Bengal verified by the Officiating 
Inspector of Branches, Bank of Bengal, is properly verified • 

Written atatement. — When a written statement of a Railway Company 
was verified by a person described as “agent of the defendant Company,” who 
was not said to be the principal officer of the defendant company and able to 


' Kubcen Chunder V. Scepbensem, (1871) IS W. B, S3t ; Campbell v. Jackson, 
(ISCC) 12 Calc., 41. 


* Oholnm Muhammad v. ITiniabya Dank. (ISHM 1< 


• Koylas Clmntlcf r. Htlis, {ISC71 8 W, R , 45< anti aeo, Pancliaiti Akhara v. Gaun 
Kuar, (I893J 20 All., IC7 ; C^tomneat Commitiee r. Barjorji, (1890) J4 Bom., 
280, p. 289. 


• AtliiL Association r. Bakhsbi Ram, (ISSf) 0 AIL, 28t. 

• Tanchaiti Akhara r. Cuori Koar. (1898) 20 All., 1C7. See. Caneslia Singh v. 

ilundi Forest Co , (1899) 21 AIL, 316. 

• Wilson V. Church, (1878) 0 C. D., 552. 

• Delhi Bank r. Oldham, (1891) 2l Chic., C0;L. B.,201. JL, 139. 

*am Komal Saha r. Bank of Bengal, (1900) 6 Calc W, N., 91, 
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depose 10 the f.^cts of the case, tt «as held lh.il such evidence should be supplied 
by affidas It before the wniien statements could be .idmiiied, unless the plaintiff 
waived the objection to the sufficiency of the verification ' 

2 Subject to any statutorj' provision regulating 
S*Tviee on corpora- sorvicG of pfocess, where tlie suit is 
against n corporation, the summons may 

bo served — 

(a) on tliG secretary, or on any director, or other 
principal oflicer of the corporation, or 
(i) leaving it or sending it by post addressed to 
the corporation nt the registered office, or if 
tlicro is no registered office then at the place 
wliero the corporation carries on business. 

3. Tiie Court rnaj*, at any stage of the suit, require 
ro..rtor.,«,r,r.r. Personal nppeamnoo of the secretary 
•oniUtKnfMnre of of. OF of any directoi*, or other principal of- 
fieerofcorpoMtion. tho Corporation who may bo able 

to answer material questions relating to the suit. 

Act XIV of 1882. seel. 436. 

These rules apply lo U. C. and to Prov. S C. C 

An executive engineer of A Railway Company IS not an officer within para. 
(<»), rule 2, on whom service may be made • 

—An useful innovation is effected by rule i, inasmuch as 
service can now be effected by post on all companies and corporations Kavine a 
registered office. 


• Srecnath Banerjeo v. East Indian BulwayCD., (1805) 22 Calc., 263. 

* Hanlon r. India Branch Railway Company, (1262 3) 1 Hyde., 197 , 
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ORDER XXX. 


Suits by or against F%rm8 and Persons carrying on business 
in names other than their own. 

1. (1) Any two or more persons claiming or being 

Sume of portncr. .n liable as partners and carrying on busi- 
namooffirm ness in British India may sue or be sued 

in the name of the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, 
and any party to a suit may in such case apply to the Court 
for a statement of the names and addresses of the persons 
who were, at the time of the accruing of tlie cause of action, 
partners in such firm, to be furnished and verified in such 
manner as the Court may direct. 

(2) Where person.s sue or are sued ns partners in the 
name of their firm under sub-rule (1), it sbnll, in the case 
of any pleading or other document required by or under 
this Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons 

This Order IS tnkefl almost from the Rules of the Supreme Court 

R. S. Order, 48a, nnd effects a much needed improvement in procedure in 
commercial and other suits m which partnership firms are interested. 

For disclosure of partner’s names, see r. 2, infia 

Service on p.irtners rr. 3 and 5 ; right of suit on death of partner r. 4 ; 
appearance r. 6 ; no appearance except by partner : — r. 7 ; appearance under 
protest : — r. S ; sails hetneen co-partners ; — r. 9. 

Liable as partners —The liability of partners is joint, and hitherto it 
has been essential that all defendant patinets should be brought before the Court; 
under this rule a sun m.iy be filed without first ascertaining the names ofali 
the partners ’ That information can be obtained under clause (:). 

Minor.— Where one or more partners is of arc infants their minority cannot 
be utiliied to defer paj ment of the firm's debts ;* the j'udgment should be framed 
to exclude the infant partner, and the aduit partners can insist that the partner- 
ship assets should be first applied in payment of the firm’s debts.® 

Carrying on businees in British India— The English authorities 
under ihis prosision lay c!o»n the rule that carrying on business means the 
^sseision of a place of business held in the firm name, where business is carried 
- * ‘^‘1 *he (inn. The p.at tners themselves may or may not reside in 

V W } Ann. I'rac.. 1908, i , C49. 

• , *’■ hro* , (1893) 2 Q. B,. 531. 

W,.wWi,usoi,A.a,6o7. 
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ntuish India . It IS sufncient if the business is rntnai^ecJ on their behalf by some 
person m iheir pay * 

There must be a place of busmens in Ilniish India and it is not sufficient 
that partners come re^ularlv to thi> country .and employ an agent here to buy 
and ship goods to the firm abro.ad * 

For Indian rulings on the interpret.aiion of these word* see notes to section 
19 , ante. 

2. (1) Where a .‘^uib is nistitatecl by partners in the 

ni 5 el.>*ure of put- name of their firii), the plaintiffs or their 
tiers’ Bsmes. plcatlor shnll, on ffeniiuid in writing by or 

on behalf of any defendant, forthwith declare in writing the 
names and places of residence of all the per'.ons constituting 
the firm on whoso behalf the suit is instituted. 

(2) Where the plaintiffs or their picador fail to comply 
with any demand inado under sub-rule (1), all proceedings 
in the suit may, upon an application for that purpose, be 
stayed upon such terms ns the Court may direct. 

(3) Where the names of the partners arc declared in 
the manner referred to in sub-rule (1), the suit shall proceed 
in the same manner, and the same consequences in all res- 
pects shall follow, as if they had been named as plaintiils 
in the plaint : 

Provided that all the proceedings shall nevertheless 
continue in the tiainc of the Him. 


R. S, 0 . ^ 8 a, r. 3 . 

All subsequent proceedings —The judgment should be against the 
firm except in the case of infant partners, see r. l, note, supra. 

3 . Where persons are sued as partners in the name of 
- their firm, the summons shall be served 

either — 


(a) upon any one or more of the partners, or 
{0) at the principal place at which the partnership 
business is carried on within British India upon 
any person Iinving, nt the time of service, the 
control or management of the partnership busi- 
ness there. 


as the Court may direct ; and such service shall be 
deemed good service upon the firm so sued, whether all or 
any of the partners areVithin or without British India : 


* 'Worcester Cay Banking COi r. Firbanli Co , {1894) 1 Q B., 784 * Shepherd f. 
Ilirsch Prichard Co. 45. C D,2l;L}«ghtr Clark, (1891) 1 Q. B , 55’ cited’ 
in Anu. Prac., 190S. i, CSC. 


* .Singleton r. Roberts Co. 70 L. T, CS7. See also, Heinemann i'. H.ale Co 118911'’ 
B., 83; Ana. prac., ISOS, i, 630. ' lioaij- 
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ORDER XXX. 

Suits by or against Firms and Persona carrying on business 
in names other than their own. 

1. (1) Any two or jnore persons claiming or being 

Suing of partners in liable as partners and carrying on busi- 
naineotfirm ness in British India may sue or be sued 

in the name of the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, 
and any party to a suit may in such case apply to the Court 
for a statement of the names and addresses of the persons 
who were, at the time of the accruing of the cause of action, 
partners m such firm, to be furnished and verified in such 
manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the 
name of their firm under sub-rule (1), it shall, in the case 
of any pleading or other document required by or under 
this Code to be signed, verified or certified by the plaintiff 
or the defendant, sutfico if such pleading or other document 
is signed, verified or certified by any one of such persons. 

This Order is tnken almost from th« Rules of the Supreme Court 

R. S. Order, 48a, and effects a much needed improvement m procedure in 
commercial and other suits in which partnership firms are interested. 

For disclosure of partner’s names, sec r. 2, in/ta : — 

Service on partners rr. 3 and 5 ; right of suit on death of partner : — r. 4 ; 
appearance ; — r. 6 5 no appearance except by partner . — r. 7 j appearance under 
protest r. 8 ; suits between co-partners : — r. 9. 

Liable as partners.— The liability of partners is joint, and hitherto it 
has been essential that all defendant partners should be brought before the Court; 
under this rule a suit m.iy be filed without first ascertaining the names of all 
the partners ’ That information can be obtained under clause {2). 

Minor.— Where one or more partners is or arc infants their minority cannot 
be utiliied to defer paj ment of the firm’s debts ;* the judgment should be framed 
to exclude the infant partner, and the adult partners can insist that the partner- 
ship assets should be first applied in payment of the firm's debts ^ 

Carrying on business in British India — The English authorities 
under this provision lay down the rule that carrying on business means the 
possession of a place of business held in the firm name, where business is carried 
on behalf of the firm. The p.aitners themselves may or may not reside in 

1‘oHocV on 1‘ivttncrsl.ip, p. 109 - Ann. Pmc . 1903, 1 , C49. 

* H.me r. Ikaocliamp Bros , (1893) 2 Q. B., 534. 

• Uvelle, Dtsuchsmp, (t89t)A. C, ClJ7. 
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British Indit , it is sufTicicnt if the business is miniycd on their behalf by some 
penon m their pay.i 

There must be a place of business in Bntish Indi.i and it is not sufficient 
that pinners tome re.;uhrly to this country and employ an agent here to buy 
and ship goods to the firm abroad * 

For Indian rulings on the interpretation of these words see notes to section 
19, itn/f. 

2. (1) Where r suit is instituted by partners in tlie 

i>i«do*ure of p^rt- iiaiiic of tliclr firm, the plaintifls or their 
tiers’ nsmes. ploAtler sIiaII, Oil denmiitl in writing by or 

on behalf of any tlefendunt, forthwitli declare in writing the 
names and places of residence of all the persons constituting 
the firm on wliosc behalf the suit is instituted. 

(2) Where the plaintifis or their pleader fail to comply 
with any demand made under sub*rule (1), all proceedings 
in the suit may, upon an application for that purpose, be 
stayed upon such terms as the Court m.iy direct. 

(3) Whore the names of the partners arc declared in 
the manner referred to in sub-rule (1), the suit shall proceed 
in the same manner, and the same consequences in all res- 
pects shall follow, as if they had been named as plaintiffs 
m the plaint : 

Provided that all the proceedings shall nevertheless 
continue in the name of the fit in. 


R. S, O 46a, T. i. 

All subsequeot procdedinga— Th« judgment should be against the 
firm except in the case of infant partners, see r. 1, note, sit/rit. 

3. Where persons are sued as partners in the name of 
„ their firm, the summons shall be served 

Service. 

either — 


(a) upon any one or more of the partners, or 
(0) at the principal place at whicli the partnership 
business is carried on within British India upon 
any person having, at the time of service, the 
control or management of the partnership busi- 
ness there, 


as the Court may direct ; and such service shall be 
deemed good service upon the firm so sued, whether all or 
any of the partners areVithin or witliout British India : 


Worcester City Banking Co ». Firbink Co , (1894) IQ B., 
Ilirech Prichard Co. 45. C D., 21 ; I^ysacht v. Clark, (1891) 1 
in Ann. Prac., 1908. i, C30. 


784 ; Shepherd f. 
Q B., 552, cited 


• .Singleton » Roberts Co 70 L. T, 657. See also, Heiuemann u, Uale Co flSQiii 
Q. B., 63; Ann. Prac,, 19^ r, 630. • .. 



878 


THE CODE OP CIVIL PKOOEDHRE. 


(ScuED. 1. 


ORDER XXX. 

Suits by or against Finns and Persons carrying on business 
in names other than their oxon. 

1. (1) Any two or more persons claiming or being 

Suing of partnciB in liable as partners and carrying on busi- 
nameotfirm ness in British India may sue or be sued 

in the name of the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, 
and any party to a suit may in such case apply to the Court 
fora statement of the names and addresses of the persons 
who were, at the time of the accruing of the cause of action, 
partners in such firm, to be furnished and verified in such 
manner as the Court may direct. 

(2) "Where persons sue or are sued as pnrtneis in the 
name of their firm under sub-rule (i), it shall, in the case 
of any pleading or other document required by or under 
this Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other document 
is signed, verified or certified by any one of such persons. 

This Order ts taken almost from the Rules of the Supreme Court 

R, S. Order, 48a, and effects a much needed improvement in procedure in 
commercial and other suits in which partnership firms are tnteresled. 

For disclosure of partner’s names, see r. 2, ta/ta : — 

Service on partners rr. 3 5 ; right of suit on death of partner : — r. 4 5 
appearance ; — r. 6 j no appearance except by partner : — t. 7 ; appearance under 
protest r. 8 ; suits between co-partners r. 9. 


Minor.— Where one or more partners is or are infants their minority cannot 
be utilired to defer payment of the firm’s debts ;* the judgment should he framed 
to exclude the infant partner, and the adult partners can insist that the partner- 
ship assets should be first applied in payment of the firm’s debts.® 

Carrying on business in British India. — The English authorincs 
under this provision l.ny down the rule that carrying on business means the 
possession of a place of business held in the firm name, w here business is carried 
on beh alf of the firm The p.irtners themselves may or may not reside m 

' PoUocVoii rnrtnerehip, !>. 103; Ann. IVic.. 1903, i , 

’ lUmoe, B<-ftuc!ianip Bros., (1893) 2 Q. B., 534. 

V. Bc»u<.h*mii. (ISO!) A. &, 907. 
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Ilntish India , it is sufllcicni if the business is inanayed on tlieir behalf by some 
person in iheir pay ' 

There must be a place of business in IJniish India and it is not sufiicient 
that partners come reyularly to this coJntr)* and employ an agent here to buy 
and snip goods to the firm abroad * 

Tor Indian rulings on the interpretation of these rtords see notes to section 
19 , an/f. 

2. (1) Where a suit is instituted bj' partners in the 

Di«cio.urc of part- nauic of thcir firii), the plaintifls or their 
ners’ names. plcnfier slmll, Oil demand in writing by or 

on behalf of any dofendaiit, forthwith declare in writing the 
names and places of residence of all the persons constituting 
the firm on whose behalf the suit is instituted. 

(2) Wiiero the plaintifis or their pleader fail to comply 
with any demand made under sub-rule (1), all proceedings 
in the suit may, upon an application for that purpose, be 
stayed ujinn such terms as the Court may direct. 

(3) Whore tlie names of the p.artnors arc declared in 
the manner referred to in sub-rule (1), tlie suit shall proceed 
in the same manner, and the same consequences in all res- 
pects shall follow, as if they had been named ns plaintiffs 
in the plaint : 

Provided that all the proceedings shall nevertheless 
continue in the name of the firm. 


R. S. 0. 48a, r. 3 . 

All subsequent proceedinge.— The judgment should be against the 
firm except in the case of infant partners, see r. 1, note, 

3 . Where persons are sued as partners in the name of 
o . their firm, the summons shall be served 

oervico. ... 

either — 


(rt) upon any one or more of the partners, or 
(b) at the principal place at which the partnership 
business is carried on within British India upon 
any person having, at the time of service, the 
control or management of the partnership busi- 
ness there, 


as the Court may direct ; and such service shall be 
deemed good service upon the firm so sued, whether all or 
any of the partners are 'within or without British India : 


Worcester City Banking Co. ». Firbank Cd , (1894) IQ B., 
Hirsch Pnehard Co. 45. a D , 21 ; Lysaght v Claik, (18911 I 
in Atm. Prac., 1908, I, doO. 


784 ; Shepherd v. 
Q B., 552, cited 


Singleton V Roberts Co 7U 1- T. 687. See also, Heiiiemann v. Hale Co . f ISOll o 

Q B, 83; Ann. Pmc., 1903, i, 650. ' 
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Provided that, in the case of a partnership -u'hich has 

been dissolved to the knowledge of the plaintiff before the 
institution of the suit, the summons shall be served upon 
every person within British India whom it is sought to 
make liable. 

R. s. o 48a, r. 3 

P/rtw —This must be a place where the business of the firm is 
carried on in the firm’s name by a partner or by some person in the pay of the 
firm ; the office of an Agent of the firm 1$ not included ; see r. r, supra, 
“ Carrying on business^' p. 878. 

Control ormanngentent. — Again this must be a partner or paid ^ 

Receiver and Manager appointed by the Court 1$ a servant of the Court ana can- 
not be served under this rule * 

Proviso —Where there has been a dissolution prior to the suit of 
plaintiff has knowledge, he cannot make an outgoing partner liable without serv- 
ing him separately • 

4. U) Notwithstanding anything contained in section 
Right of suit on 45 of the Inclimi Contract Act, 1872, 
tlcAth of partner. where two Of iDore persons may sue or be 

sued in the name of a ftrm^ under the foregoing provisions 
and any of such persons dies, whether before the institution 
or during the pendency of any suit, it shall not be necessary 
to 3 oin tho legal representativo of the deceased as a party to 
the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise 
nflect any right which tho legal representative of tho deceas- 
ed may have — 

(a) to apply to bo mndo a party to the suit, or 
(i) to enforce any claim against tho survivor or sur- 
vivors. 

This rule cannot alter anything in the substantive law on this point as 
contained in section 45 of the fndi.'in Contract Act, IX of 1872. 

It merely states that a suit may be continued without adding the represen- 
tatiie of a deceased partner. The rule is permissive only, and presumably, if a 
plaintiff desites the additional security of the deceased partner's estate he will be 
at liberty to apply to join his leg.il representatives as defendants. 

Unless they are joined the private estate of the deceased p-irtner will not 
be liable in erecution, and the judgment will be enforceable only against the 
surviving partners and the partnetship assets.* 

1 . of a deceased partner is not liable for goods ordered before but 

•leliiered afur\t\s death.* 

• Tk' Co , C5 L. J., Q. B., STB, Ann. Pme. (IBOS), i, WT. 

• "ul».e<iuent debts fs considered in 

• rtiu r. Wubvxi, (ISOO) 1 Q, B., 74 

• ".fl 5 K. T. , 51, : rftri A„„. p,„ , iTO, I, 
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It IS ctprcsily pro\nJe«5 (2)«//r.i thit the legal rcpreseniativcs maytliero- 
seU'cs apply to be made piriies, ind nothing m this rule can affect the rights of 
partners in'fr se 

5 . Where a sinninon-s i*> issued to a firm and is served 
Koucc in whit enpa i'l tho manlier provided by rule 3, Gvcry 

eity person upon wlioni it is served shall be 

informed by notice in writins;^ «;ivon at tlic time of such 
service, whether lie is served as a partner or as a person 
having the control or inanagenicnt of tho partnersliip busi- 
ncs**, or in both clmractcr.s, nn<l, in tiefault of such notice, 
the person served .shall be deemed to be served as a partner. 

R. S. O. 48.», r. 4. 

rtf The fffcct of this rule is to dispense with a notice m 

cises where a pirtncr is served personally, but to render it essential where ser\icc 
is tft'rtcd on n maniger or senanl »n charge In the Utter case if no notice ts 
served, the p»r*on served cm appear timUr protest (I’/Vfe r. and escape 

iiibiiity by denying partnership. Ctner.xHf ste Ann. P>nc.y /poJ, notes to 

O. r.4 

6. Where jiorsons are sued ns partners in the name 
Appearance of part- of thcir firm, thoy shall appear individu* 

n«r»- ally in their own names, but all subse- 

quent proceedings shall, nevertheless, continue in the name 
of the firm. 

R s. 0. 4817, r. 5. 

Sue.las pirlners —See. r. 1, s-ipr.t, " Carrying on busimss^' p. 878. 


nership. 

In entering .appearance he most state that he is a partner, or that he w.as 
a partner vvhen the .alleged cause of action arose, or that he has been served .as 
a partner and denies the partnership or lastly that be denies the partnership at 
the time when the alleged c.ause of action arose 

Authority . — .An authority given by the managing partner of a firm to defend 
a suit is a good authority to an attorney to enter appearance for all the partners 
in the firm.* 

7. Where a summons is served in tho manner provid- 
No appearance except cd by rule 3 Upon a porsoii having the 

by partners. coiitrol oi’ management of the partnership 

business, no fippearanco by'him shall be necessary unless he 
is a partner of the firm sued. 

R. S. 0 . 48<t, r 6. 

See next rule— Such a person should enter appearance under rule 8 

8. Any person served with summons as a partner 
Appearance under Under rule 3 may appear under protest, 

denying that he is a partner, but such 

* Tomlinson f. Broadsmith, (1896) 1 Q B., SSfi. 

56 
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Provided that, in the case of a partnership which has 
been dissolved to the knowledge of the plaintiff before the 
institution of the suit, the summons shall be served upon 
every person within British India whom it is sought to 
make liable. 

R. s o 48a, r. 3 

—This must be a place where the business of the firm Is 
carried on in the Arm's name by a partner or bj' some person In the pay of the 
firm i the office of an Apenl of the firm is not included ; ste r. i, supfo, 
“ Carrying on biidness" p. 878. 

Control or management . — Again this must be a partner or paid servant. A 
Receiver and Manager appointed by the Court is a servant of the Court and can- 
not be served under this rule.* 

/Vvjw'jtf.— Where there has been a dissolution prior to the suit of which the 
plaintiff has knowledge, he cannot make an outgoing partner liable without serv- 
ing him separately.* 

4 . (1) Notwithstanding anything contained in section 

Right of suit on 45 of tho Indian Contract Act, 1872, 
ticntu of partner. where two or more persons may sue or be 

sued in the name of a firm under the foregoing provisions 
and any oCsuch persons dies, whether before the institution 
or during the pendency of any suit, it shall not be necessary 
to join tho legal representative of the deceased as a party to 
the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise 
aflect any light which the legal representative of the deceas- 
ed may have — 

(а) to apply to bo made a p.irty to the suit, or 

(б) to enforce any claim against the survivor or sur- 

vivors. 

This rule cannot alter anything in the substantive law on this point as 
confined in section 45 of the indi.in Contract Act, IX of 1872 

It merely states that a suit may be continued wlhout adding the represen- 


■b .V"**** they are joined the private estate of the deceased partner will not 
in execution, and the judgment will be enforceable only against the 
partners and the partnership assets.* 

partner is not liable for goods ordered before but 

* ^ Q- B - B79. Ann. Prac. (1003), i, M5. 

, j*2 ^ partner for anloeqnent dehta is considered fn 

1 3 R ft., 212 . Prat*., JPCW, }, (jjji. 
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ll is expressly proxuied (2) fw/r.i that the legal representatives may ihem- 
seUes apply to be made parties, and nothing in tins rule can afTect the rights of 
partners :nUr se. 

5 Wlicro a stiiinnoiis is issued to a firm and is served 
what cnpa i'» tlic ninniicr provided b}’ rule 3, every 
city s-rr<Hi person upon wlioin it is served shall be 

informed by notice in writing oiveii at tlic time of such 
Bcrvice, whether lie is served as a partner or as a person 
having the control or inanagcnicnt of the partnership busi- 
ness, or in both characters, and, in default of such notice, 
tlie person served shall be deemed to be served as a partiiei*. 

R. S. O 48.r, r. 4. 

Sfr-fe.i M n /.irMrr.— Tht effect of this rule is to dispense with a notice in 
cases where a partner is scried personaUv, but to render it essential where service 
IS ciTiCted on a manager or scriani in charge. In ihe latter case if no notice is 
sened, the p'r-on served can appear under protest (roiV r t?////wiand escape 
liability by denying partnership. Generally see. Ann. Ptac., /poS, notes to 
0. 4Su, r. 4 

6. Where persons are sued as partners in the name 
Api».aranco of perl- uf tlicif firm, they shall appear intliviclu- 
ally ill their own names, but all subse- 
quent proceedings shall, nevertheless, continue in the name 
of the firm. 

R S. O. 48<f, f. 5. 

Sued as fiselners —Ztt r,i, supra, " Carryint^oniusimss,” p 878. 


nership 

In entering appearance he must slate that be is a p.artncr, or that be was 
a partner when the alleged cause of action arose, or that he has been served as 
a partner and denies the pirmcrship or lastly ibal he denies the partnership at 
the time when the alleged c.tuse of action arose. 

Authority . — An authority given by the managing partner of a firm to defend 
a suit is a good authority to an attorney to enter appearance for all the partners 
in the firm.* 

7 . Where a summons is served in tho miinner provid- 
No appearance except ed by rule 3 upon a person having the 

by partners. coiitrol or mniiugement of tlie partnership 

business, no appearance by’liiiii shall be necessary unless he 
is a partner of tho firm sued. 

R. S. O 48«,r.6. 

See next rule — Such a person should enter appearance under rule 8 

8. Any person served with summons as a partner 
Appearance under undof rule 3 may appear under protest, 

denying that he is a partner, but such 

‘ Tomlinson r. Broadsmith, {I89G) I Q B., 330, 

56 



THE CODE OP CIVIL PROCEDURE. 


[ScirED. !• 


appearance shall not preclude the plaintiff from otherwise 
serving a summons on the firm and obtaining a decree 
against the firm in the default of appearance where no part- 
ner has appeared. 

R. S O 48a, r. 7 

Under Protest .'—The following is the English form for entering appearance 
under this rule 1 

“For A B. having been served as a partner, but who denies ^ 
partner in the defendant firm of C. and Co , or who denies that h* was ‘ -P .• 
in the defendant firm of C and Ca at the time the alleged cause 
arose ” 

Contesting the Protest — In England when the plaintiff the 

denial of partnership the practice is to apply by summons t ^ 

appearance under protest upon the ground that the party appearing > 
partner as the case may be, or in the alicrnative to strike out of the appearance 

the denial of partnership 

The alternative course for the plaintiff to pursue m such a case 
the appear.ance altogether, and to serve the firm again under rule 3, 1 

proceed to judgment On obtaining judgment against the firm, he can 
apply under 0 XXI, r 3°. ‘o execute the decreeagainst the person who appeare 
under protest > 

9. This Order sliall apply to suits between a firm and 
Suitibetwccneo-psrt. oue or iTioro of the partners therein and 
ners. to suits between firms having one or more 

partners in common ; btit no execution shall be issued in 
such suits except by leave of the Court, and, on an applica- 
tion for leave to issue such execution, all such accounts and 
inquiries may be directed to be taken and made and direc- 
tions given as may bo just. 

R. S. O. 48<i, r. 10. 

Jixeeution. — See. O. XXI, r. $oante. 


10. Any person carrying on busines.'t in a name or 
^ . stvie other than hi.t own name may bo 

suit Bgxirisl iicrton • , . , , , 

Mrrjing on bu«ineM in sucd in sucli iinmo or stylo DS it it wcro 
own* name ; and, so far as the nature of 

tlio case will permit, all rules under this 

Order shall apply. 


u s O. 48.*, r. 1 1. 

//r« — It IS imm3teri.-il whether the n.ime purports to be th.n of .t 

firm or of an indiiiduat. A m.in named P. C. Dey, and trading as B 11 . Dey, 
mxy be sued under ihis rule, but in such a case where the plaintiff knows the 
circumMinces the practice in England is to insert in the writ of summons the 
words “(trading mme) 

fe sufif— There is no provision to enable a plainiiff to sue in such a 
mm nime and m England such a suit ha* been declared to be bad * 


4 Sj. rr. 4 , Tand 8, 
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OHDEll XXXI 

Suil^ by or against Trustees, Executors and Administrators. 

1. In nil suits concerning property vested in a trustee, 
^ ^ executor or adininistrator, where the 

bencifcnnM in" nuits Contention is between the persons bene- 
conecrning jiropcfty ficinllv interested in such propertv and 

a third person, the trustee, executor or 
administrator shall represent the persons so interested, and 
it shall not ordinarily he necessary to make them parties 
to the suit. But the Court may, if it thinks fit, order tliem 
or any of them to be made parties. 

Act XIV of iSS:, sect. 437 . 

Rules of ttie Supreme Court, iSSj. O. 16 , r. 8 . 

This rule applies to H. C. and Trov S. C. C. 

Probate — Probate is necessary to complete the title of a rightful executor, 
and until it is actually t.-iken out a person intermeddling with the assets const!* 
tuies himself executor tie son 

And a third pereoa.— 11 beneficiaries are added, .1 few of them may be 
m.sde to represent the whole body,* and tvhen^ihe names of the beneficiaries 


When a decree for foreclosure was obtained against S, who was the executor of 
hi$ father's estate, and subsequently A, a brother of S, and M, a purchaser of 
some of the mortgaged properties from A, made an application to be made 
parties and to redeem, /iM, th.at they were not entitled to be made parties ^ 


* Navazbai t). Postoiiji, (|S97) 21 Bum., 400 As to tbo necessity for taking out 

probate in the case of Mahonied.tns after the Probate and Administration Act, 
\' of 1881, came into force, eee Fatma r. Essa, (1883} 7 Bom., 2QG ; Moosa v. 
Essa, (1884) 8 Bom., 241. 

* Gas Light & Coke Co. v Tows«,35C» D, 619, p. £26. 

* Janliabi Cliowdhurani v. Brojomohiiii, (1002) 7 Calc. W. N., 817. 

* Ilamondt*. Walker, 3 Jur., CSC 

‘ Mohananda Cbatterjee v. Aklioy Kumar Barari, (1901) 6 Calc. W. N., 488. 

* CuUey, ex iMirle, (1878) 0 C. D , 307. 

r Uills V. Jonniogs, (1880) 13 & D , 639 : see however, Ardesir r. Hirabai. (1884) 
8 Bom , 474 . 
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appearance shall not preclude the plaintiff from otherwise 
serving a summons on the firm and obtaining a decree 
against the firm in the default of appearance where no part- 
ner has appeared 

R. S. O. 48a, r. 7. 

Under Protest following is the English form for entering appearance 

under this rule.^ 

“For A B. having been served as a partner, but who denies that ^ 

partner in the defendant firm of C. and Co., or who denies that he was ^ P . 
tn the defendant firm of C and Co at the time the alleged cause 
arose ” 

Contesting the Protest —\n England when the plaintiff wishes to J;°"**®* 
denial of partnership the practice is to apply by summons to st ^ 

appearance under protest upon the ground that the party appearing .. 

partner as the case may be, or in the alternative to strike out of the app 
the denial of partnership. 

The alternative course for the plaintiff to pursue in such a case is to 
the appearance altogether, and to serve the firm again under rule 3 , supn > 
proceed to judgment On obtaining judgment against the firm, h® 
apply under O XXI, r 50, to execute the decreeagainst the person who appearco 
under protest > 

9. This Order shall apply to suits between a firm and 
Buitsbotwecnco-part- oue Or more of the partners therein and 
new. to suits between firms having one or more 

partners in common ; but no execution shall be issued in 
such suits except by leave of the Court, and, on an applica- 
tion for leave to issue such execution, all such accounts and 
inquiries may be directed to bo taken and made and direc- 
tions given as may bo just, 
u. s. O. 48.7, r. 10 

Execution. — See- O, XXI, r. ^oante. 

10. Any person carrying on business in a namo or 
style other than his own name maj' be 
sued in such name or stylo as if it were 
a firm name ; and, so far as the nature of 
tlio case will permit, all rules under this 


SoK •giinst I'Crion 
cnrrjingon Luiincsi in 
nflino other than hia 
own. 


Order .sliall apjily 
U S O 4S>», r. II. 

I trui mme . — It is immatcri-il whether the n.ime purports to be that of a 
firm or of an ir.diiiJual. A man named P. C. Dey, and trading as B. It Dcy, 
may be sued under this rule, but in such a case where the plaintiff knows the 
cifcumitince* the practice m England is to insert in the writ of summons the 
Hordi “(trading mme)”.* 

*0 enable a plaintiff to sue in such a 
^e and in England such a suit has been declared to be bad.* 

Am Itac.. join. I. C5T 
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Smt^ by or agaui'^t Trit^feet, Uxeciifors iind Admimslrators 

\. In all suits concerninjj j^ropert}' vested in a trustee, 
j executor or administrator, where tiie 
suua Contention is between the persons bene- 
concerning i-ropcrty fjciallv interested ill sucli property and 

>estcd in trDitce*, etc. .... I 

a third person, the trustee, executor or 
administrator shall represent the persons so interested, and 
it shall not ordinarily ho necessary t<i make them parties 
to the suit. But the Court may, if it thinks fit, order them 
or any of them to be made partie.s. 

Act XIV of «582, 437. 

Rules of the Supreme Court, iSSj, O. i6, r. 8 

This rule applies to H. C. and Trov. S. C. C. 

Probate —Probate is necess-ary to complete the title of n rif;htrul executor, 
and until it is accu-all/ taken out a person intermeddling with the assets consti* 
tutes himself executor (it son totf^ 

And a third persoa — 11 benefiebnes are added, a fe'v of them may be 
made lo represent the whole body.^ and when the n.'tmes of the benehciaries 


When a decree for foreclosure was obt.uned against S, who was the executor of 
his father’s estate, and subsequently A, a brother of S, and hi, a purchaser of 
some of the mortgaged properties from A, made an application to be made 
parties and to redeem, held, th.at they were not entitled to be made parties ^ 


* Navazbai r. Pestonji, (J8S>7) 21 Bom , -iOO. As to tbo necessity for taking out 

probate in the case of Mahomedans after the Probate and Adniioistrstion Act, 
V of 1881, came into force, see Fatma v. K&sa, (1833) 7 Bom., 2C6 ; Moosa v. 
Essa, (1884) 8 Bom., 241. 

* Gas Light & Coke Co e. Towso, 35 C. D , 619, p 62C. 

* Janhabi Chowdliurani v. Brojomohini, (1002) 7 Calc. W. K., 817. 

* Ilamoad ». Walker, 3 Jur , C8G 

* Mohananda Chatterjee u. Ahhoy Kumar Bamri, (1001) 6 Calc. W. K., 4SS. 

* Culley, ex pnrCe, (1878) 9 C. D » 307. 

* Mills V. Jennings, (ISSO) 13 C. IX, 639 : ieo however, Ardesir v. Hirabai, (1884) 

8 Bom., 474. ' 
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beneficially interested,’ so m a rase for partition,® or for sale and partition ® In 
a suit against a Mtlak^hntn father »n a morigag'e of ancestral property executed 
by him alone, the son is a necessary party where the mortgagee has notice of his 
interest, and he cannot be icpresented by his father.* 

As to the position of executors to a Hindu, before the Hindu Wills Act, XXI 
of itiyo, see Ltillubhai v Mankuvatbai * 

If one or more trustees will not or cannot sue, they should be made defend- 
ants * 

Beneficiaries — The piriies benefici.'illy interested should always be made 
parties in the cause, when the execotois or trustees are wholly uninterested in the 
matter,’ or ihcv ha\e from any cause an interest adverse to that of the beneficial 
owner,® or refuse to 'ue,'* and where one trustee sued another to realize a 
mortgage seewmy, the beneficial owners were made panics It has been held 
that the hens ol .n Hindu may sue iiusiees m respect of a breach of a charitable 
or religious trust, ihough they have no interest in the trust.” 

The beneficial owner can sue to get the benefit of a decree obtained by his 
trustee,’® but he IS not a necessary party to a proceeding for setting aside an 
execution-sale 

Assets — A plaintiff is entitled tn sue the legal representative of his deceased 
debtor and to obtain a decree against him without proving that assets have come 
into his hands It is sufficient if there arc assets of which he may become 
possessed '* 

Sale Tvithout sanction of Judge —A sale by Mahoniedan trustees of a 
mosque without the s.anction of the Judge is not merely void.nblc but void 

Debts paid by trustee —Unless a trustee loses his richt of indemnity 
through neglect or def.^ult, he is eiiiiled to be indemnified out of the trust estate 
for all debts incurred for the benefit of the trust esme and on failure by him to 
p.iy such debts, creditors .are entitled to stand m his shoes.’ • 

2. Where there nro severnl trustees, executors or nd- 
joinj.r Oi ministr.-itors, they shall all bo made 

executor* nnd admi*. parties to n suit against one or more of 
thorn : 

» Millsr. Jtniiing*. (l.tMiji.na I) , 019 

• SimiKon r Dvnny, (1 *>"}») 10 U. 1> , 21. 

» fit-icx! f. (I.vgc, {I87S) S C. 1> , 4H, tlio trrislcxs n Buffiticrit ; »eu also flulley r. 

JJwll'-y. (ItiTH) 8 C. I) , 4’,^. p. 1S9 

• Suraj I’rosid r. tloUhCli-ind. (KHiO) 5 Cole. IV. X., CIO ; 2S Cole., 517. 

‘ Lnlluhlixi • MinVtiv irlini I187S) 2 I»om , 3SS, 

• I.wVf V. StnUvKvwMiutw !I,*ta Co..;iS79) tl C. P , t2l. 

» Clegg r How hnd, (J«!CC) L. It , 3 n.j , .-SVS. 

• '*•^5 nt;n«r.,rdr. RnTniMiliKn, (18SD) 1.1 

• iOI.T. n.p, ,7-; l.ut .«■, M.rry r. roo.i.ll, (ISOS) 

»» roller r llotler, (1S7;)7C. D.p 12i) 

” Moliun r Uurr.*U11. (181.0) r. C. E. 15.. .'S. 

•» .T.i/;ihiiTidl.t., Of.uiI .> r. Xil Omml. W. U . (liCI) p lOO 

»• Ilir.KU Kxntv r. Chun hr Kviti, (|JH», 29 , CS». 

” Oir.ll ,rUl r. t’,vi .‘‘lur. (IS-.1) s R .m , .109. 

r. AblulKi'ywr. (IS3<).lcliK \V. X., i:.8. 
r. Dridce, (lOiCl) 0 CiK W. X., 0. 
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Proviilfd th:it the cxocutors \vlii» have not proved their 
will, fiinl tru'^toes, e\coutf»rs anil adniinistintors 
outride British India, need not be made paities 

Act XIV rf iSS:, «.cci 45S 

Thi^ rule applies H C tn 1 I’tov S C C 

Wli'n 1 MilumeJti ie%tn.*r hiJ hv lus will nppiiintcii three cvecittors only 
one of whom hi'l aeicil mil v;'>t p I'tes^iD 1 < f the ot ite, a suit In the testator’s 
widow f ir ailtninnlra’i lo *if ih*" Ovt lie n !•> held 'iiirrn icntlv will constituted for 
the purpose of a mo 1 1.1 for » recc ver. .lUhou^h unlj the e\erut >r who had acted 
svas imde defendsni * 

Where a defendant asks the Court to dsI1l^s tlie sun for nun joinder of 
Another trustee etc., he must prose tnat the Utter resides ssithiii Dnt.sh India* 

3. Unices the Court tlirocts otlierwi'so, tho husband 
Hushaud u( TosmcTi of rt iiuirricd trustoo, administratrix or 
er«utri« not to join. cxccutrix sliull Hot as sucli bc a party to 
n suit by or ngainst lior. 

Act XIV of i8S2,sec. 437 

This rule applies to It. C. and Prov. S. C. C. 


Ilafizabai v Abdul Karim, (ISOo) 10 nom., 8J 
Kumar r. Dhirenlra, (I9l}d)2Calo L. J., 484, 
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Suits by or ayainst Minors and Persons of 
Unsound Mind. 

1. Every suit by u minor shnll be instituted in his 
Mmor to .m i.y ncu iiauie by A person who in such suit shall 
fncmi. be called the next friend of the minor. 


Act XIV of 1882, sect 448 

This rule applies to H. C and Prov. S C. C 

Rea judicata —A minor is .ns much bound by a judgment in bis own 
action as if be were of full age,’ and be and his properly are bound by the 
decision,* .and he is liable to arrest,® .and he cannot be heard on the ground of 
non.represeni.ation by the Court etecuung the decree ; but must apply for review 
or file a rcRuiat suit to ptocure an ttv)onction restraining e'cecuiion * ^ But a 
decree-holder who rests his c.ase upon his decree having been made against the 
minor by consent is under the necessity of proving that the consent was given 
by some one h.aving .authority to bind the minor * 

Bettlnp ftstde ft Judfjmeot.— As to the course which a minor on attain, 
ing his majority should adopt to get rid of a judgment prejudicial to his interests, 
see the tindemoied cases * 


EatoppeL— A minor representing himself to be of full age sold certain 



Pftrtles.— In a suit upon .a mortg.age | 
Mil.aV$hara, sons bom since the date 
parties 


i contained a 
islde the sale 
.ho, represent. 
>r is estopped 
by instituting 


juen by a Hindu governed by the 
of the inortg.age .are not necessary 


• Mnilhoo .^nnilon r. Prithee Hallvb. (1S7I) 10 B’. E., 2-11. 6eo also Girish 

Oionderr. Milli-r, (I878)3C U R., 17. 

• lionomlee Kr*h r. llongahcsior, (1873) 17 B*. R., 4t>2. 

» FhersfutoolUh r, Ai>cJ<vinIsf3, (1873) I" 'V. R., 374. 

• Mihnmrd Xonroollsli Khan r. II«r(7hnran IU<i 11S74)CA11 H. C , D8. 

• Huhamirvl Mumtsz .\li r. Slieoruttangir, (ISOOj 23 Calc., 931. Sco r. 7» infra, 

• Dal*-" T>utt SlislioaT. SulKalr*. (1870) 2.7W. R., 410; Rnghnhnr r. Rhikya, 

12 Cale , C9 s VeiihaUehiHn r, M»halskshmamma, (1SS7) 10 MaiL, 
; l)*ji Ihmat r. Dhiriijram, (ISSH) l2 IVim., IS s Mungniram r, Curta> 
h»i. (!'•'.<») 17 Calc , 3t7 s L. R., 10 I. A., 195. A* to a cotnrromUc, sco 
r. 7. in/m. ' 


' fl**?") 2l Rotj., IVS See, Rimsehari r. PuraiMml, (1S99) 

^ '• i**'l , IC, ; and .Sabmmanya n Siva Submmarya, (18SI) 17 Mad., 310. 

» H0f»:)«)C*ie , 120 ; t Caie. \V. X., 133. 

’• uI-Ttv Calc. W. X.. 411 ; L. R.30I. A., 114. 

iiwiv'tilrTiV" 7 C. L. R.. 429 j hut «ee, Luehman 
• '.inlhor 0.c*dhu,y, (i^vo; c C. I- R , 473 5 6 Cale , 855. 
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Doscription —The pl.iini should describe the minor pliinlifT as “AB, a 
minor inhAbmnt of X. by his neti friend C IX inlnbifAnt of V, sues E F. Src.," 
and the minor dcfen lant AS “ AB, a minor, of nhom Cl), inhabitant of Y, is 
KuarJtan for the suu ”* 

Next fnend — It has been held that if the suit Jias been commenced 
and defendant appears And makes no objeLiion, the irrcgiilAniy cannot be raised 
af.er judgment * 

A person cannot be made next friend of a plaintilT nitliout his express 
cnnseni-* He is not a party (n the sun, nor cm he .apneal in his ovtn name;* 
and his duty ends «iih final judgment— the object of his appointment being to 
hate some person before ihe Court liable for costs he incurs no greater res- 
ponsibility;* and no other decree ran be Risen .against him personally;* nor 
can he execute a decree after the minor’s dccetse.* 

Mnralntdnr'fl Court.— A minor may sue for possession in a Mamlatdar's 
Court by his next friend, although the Mamlatdars' Act (Bom Act 111 of 1876 ) 
makes no protision for su:h a suit.* He may be sued, if represented by 
properly appointed guardian ® 

Suit by major as minor —When a suit is instituted by .a pers in alleging 
himself to be a minor through a next friend, and nhen it is found that the 
p'aintifTvras not at the date of the institution of the suit in fact a minor, the 


Miedescription.— Where a mother sued for the property of her minor son 
in her own name, not even s.iying she was guardian, and ine hrst Court allowed 
the suit, but did not expressly sanction it, the Court in appeal could not reverse 
the decision on the ground that it W.15 not properly laid. Such .an objection was 
considered “as in no svay alTecting the merits of the case/'*® for if a plaintiff 
minor has a cause of acrijn, no objection to the authority of his next friend will 
be admitted in appeal ;** and where a suit was brought by A for herself and 
as guardian of B, and the error did not affect the merits of the case, an objection 
to the form was not listened to in special appeal.* * 

‘ Monguhi Boisco t> Shaiwla, (1873)20 W. R., 43 ; 12 T), L R., App. 2. 

* Brooklebank, in re, (1877) 0 C. I)., .T53 5 Kunhamm id v. Kutti, (1839) 12 

ilad., 90. 

• See 0. 1, r. 10, (3). 

* Bholxitarini v, Sreo Rnm, (1833) 0 Calc., G29 

* OfcrccbalU t>. Cliunder Kant, (I8S5) II Calc., 213. 

• Bnijo Muhun v. Boodronatli, (1871) 15 W. B . 192. 

» Hutolhur Roy v. Judoonatli, (1870) 14 \V. R., IC2 

■ • Dittatray.a p. Yaman, (1807)21 Bom. ,83. 

• Saifiillv c Ilaji 5Iiya, (1900) 2f Dorn., 233. 

«« Taijui .Jail v Obiidulla, (1891) 21 Cale , 860. 

' ‘ Shoorania v. Bharat Singh, (1893) 20 All , 90. 

•* Goonoo llonco v. Ram Knmo). (1872) 17 W. R , 144 

»* ITurdoy Narain v Uoodar Perbash, (1833) L. R., 11 J. A, 28 j 10 Calo, 620. 

'* Alim t». Jlialo, (1884) 12C«lc , 48 ; Surjabant v. Hemanta Kumari, (1803) ”0 
Calc., 493 ; L. U., 20 I. A., 2,".. . t ; -u 
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_ If n cntnor tis be«a r-sd. the tat wnU cjt be sec xsfdi for acJeretsisdescrip- 
tioo.* In o:Iier cases, the Courrs bare srCaKie a j-id^aien:. erea ia special 
appeal, ifnoc propetiv Li.l a^ansc the ci*aor ;t aad held that a decree passed 
under other circcs’taeces w>Jul>i cot biad feia,* anJ tee purchaser with notice 
would be coapeL’tfd lo cel *er ep pw^essoc.* aad ch:s r*ea-w 3 iCoa certaia 
extent upheld by the members of the Juiitcul ComatiKee of the Pnry Coancil, 
who decided that a suit acains: a hither in t'S own ri^ht and as fruardian ofbis 
nimor son is not a smt a^a sst tae tciaar,® and that the manager of an estate is 
not the jtuardian of an infant ctv-propnetor so as to bind hica by a decree.* But 
where a Hindu widow outing the coarse of a htijation adonted a son, bet did 
not pat him on the reconi. »t was’ held chat she was jostrfied in pursuing the 
litigation A'wii Rir hts benedt. and he was bound bv the decree.’ And a 
t.ff.-.Vnmn> be appointed by itnaLcat oa. 

Costs. — When a next friend reuios an attorney to act for the Infant, no 
contract u cre.iteil bet veen the a'tornr> and the infant upon which the atromey 
can sue the infint lor cv>sis * The next fnenJ is responsible to ihe solicitor for 
costs which are m the n iiiiie of neces>arics.* 


The next friend nn\ be ordered to pay costs.'® Whenever it 'is possible, 
the Cmirls will a Uiw his ci>sl> out of the infmt’'* estate for any proceeding 
instituted f>‘r the mf.im’a benetit. alth >ugh unsuccessful, provided he appears to 
hii'c itcted A'rtI t" but not otherwise.** and where a gu-ardian is persomlly 
held liable fv>r co>t<. it should be st.ited «n the decree or order of Court ; since 
nriliuhttly he is only liable in bis representame e.irac5ty.*» 

• ...» - .V* name of a married woman by her 

■ • • • • : not produce his authority; Ae/rZ, th>at 

■ , f • • » be paid by the solicitors of the next 


T, . *, ■’ Itliibi Pershid V. Secretary 

. Jucut, (lSS7)UCi»lc, 2(«{ 
M.id., 481; llari Sarsn w. 
, , • ' . A., 103 1 Kedxr Brosunno v, 

;i r. Miruti,(t5i74) 11 Bom. 11. C, IS*. 

•noil Pobli r .Tug>«b«hnri. (ISSOl f. CiK'., 430; followed In Vidmu r. 
('haudM. It lt‘"« ♦ li*'* » I*'«r Uhunder r. Kobo Krirto, (ISXO) 7 

T{..4(I7; fh/l /Innaf *• Wilrajf.xm, 12 Doin , ISjOangs m>s»d 

'li'i'i'i, (l^S7) 14 C.ile . 751. 

.dl 1'. Slmui Ull. (1873)20 W. H.. 120. 

r. Kl»he» Fownlery, (1S7,1) |1 It. L. K., (r..C), M, 191 ; 
.U r Moii 'ram M«w.\q\. (I8vi; \J 0. 1., U., 15 ; nnl see Ouni Chum r. 
hull KNii'U, ll8S.t) U Calc., 4(*d s Gings iV-i^xd r. Umbiei, (l-tS.) M Calc., 

idiii' V v. Kc-ho. (IS<1) 1. I!-. » I- A., l!j I 8 Wo.. CM I •'» «1'». '>'81 
Hull’. SuKxlii, tlS77)*d CaV , 2S3 

p* 40; I. TC. 15 1. .K., W5. Ardft 

^ • nplieatioii, Krishna r. Oosln, (1907) 


II 


» IVihibdsN dclY<’r»‘'n, (I'^Sil) 10 Bwm., 24 ^ 

• u, !• 0590 >1 »■'. k""''"-. 

Hhuuiwvs (I''"'!) 7 C**!'' , 

»" lV\Vdvdi\ d,''br*’'n. (»’<<«' W''‘8'*a. 218. 

i» 'tld’W'six Mi\.\wx,M'"V,JW*.CV'«»r.CV^s.(18«')8Beav.,435. 

>. iiLvl-lU n '-k.-,.'-. K,.!. 11 O.'-. HM.- r. J.ir.r.0., 

ilvv.M to Vo-w , 218. 

S«’*'Cors7or%\xM^ 
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MinontY of —If m* <1 >m-< iJcd m Indn is 2t yc^Ti^ 

Xlinorjty if (rimrdl.in np5>^lnt^»'l - i „ii ir>I m hij bccT appoint- 

Cil bif ire itis ut iS, >i i» • ^tr i<i« ti . ihc aije of 2i * 

Tpstim^ntary Kuiirdifin — \ i:m«> inn ipimnird in i «iii of ohuli pro- 
bate IS taVen 1$ n»i '‘ne ap * onsed tn a * ('ojri ol j i-l'< C ' "itliin ihc 111610105 
of cl I. s a of \ri I \ f I an I « ■> ascij leoilv ilie im lor .an nns iinj irity on 
1) $ c '-no ell :ne a.:p 'f !■< vr «r' ' 

Eridence of mino-Jty -rii* api-arame of Jlie minor nny be 

laben into c ns tl'ra’ion m -l-cui n • i «• q lesiio-i of nimoniv/ Init it is not 
eaide-ce of tbe b>.;best nrtjet ‘ \Vb*n the «|ae*«'no of namoniv n in i-sne, a 
cctJificate of (.•nanlunship' 01 .a h)ro-> is o«>t cvidem e of inmoniv 

Where the defendant contended that the soil co-ild not be r.arned on without 
a puardiin, because llie plaintiff >\ is a miii«>r. and th- pI.aintilT fideil to pro\c his 
majority, and thesu.t sias dismissed /'/./, that •h'* Oniri should base .appoint- 
ed a next fnenil* A decision base! up 'U enlen e of niin >r<l\ taken by a 
subordina'c Court is illegal • The i»n-lc of a minor Muii.animail in pnrpirting, 
thojjh aiilhout niithnntv, to act as the minor'* iriianl'an made .a mortgage of 
ctnain property be\anginx to the mmoT. amt sid»seq»tentlv took a lease of the 
nio’fgage I property in fttonr «-f the minor. The minor li.ai mg made default tn 
pavment, ih- mori,,axe* 5 led to recoscr rent . /'A/, th It the moitgagee wa« not 
entitled to recoier, although, hail the mmor sued the nmrtg.agec to avoid the 
mortgage, he might not h.ave been .ab'c to succceil svithott paving compensation 
to the mortg.agce to the extent to which he or h'S properly had been benefited 
by the money adianced on the security of the morig.age.*® 


T.'r’**'*'-" c .*,. .1 -c - mmor is gAvernerl by 

■ • . • ... • • does not remove Ibis 

• ■ •• ' • ■* ority.n guardian may 

■ ■ • • • • • the intenal between 

• . . . ' . . ^ brought to set aside 

a stle under Madras Act II of 1864. was’a mmor, was held not sufllcient to snve 
Iiinhatiun under s of that Act. when an alleged fraud affecting the sale came 


* Raliilkluttid ofid Kumiuti Bank e. now. (1S8*>} 7 All., 

i IS' . » i«-r . .» s., t'tif joAA . liliol.iinth, (tSSG) 12 

ash, (tbDO) 17 Culc, 9U • 
■ • RnJeiKimar c Alfuzuilin, 

■ . . Das, {18D7) 21 Rom , 2SI 5 

■ ■ ' • .atllici V. Murh'lliar (1007) 

A. It . h., ii.i. 

• Jog'jsh Chund^r v. UinatAra, (IB77) 2 C- L. R . 577. 

* Kh<*tter Molmn Choso r. Ilamcssur, W, I» , (|BGi}, p SOI. 

‘ Kalso TIaldir p. .Sreemm Oho*e, W. It , <l80t). p. SCO. 

• Gmijra Knarp, AbLdsh Daode, (1805) IS All., 478. 

^ Ealish Chnnd'ir e. Jlohendro, (1890) 17 Cilc , 810. But icc, Couiidan v. Goun- 
din, (1901) 17 Mnd., ISt. 

• Moorlee Dhiir v, Xsthonco Mahtoon, (1876) SO W. R., ISt. 

* Gancah Vitlml w KuiaUal, (1899)23 Bom , 093. 

Xizamucldin v, Anandi Prasad. (1890) 18 All < 373. 

*' Khodihux p. Budreo Na'oim, (1831) 7 Calo., 137 ; SuIT.iroonisa v. Xooral Hos- 
*uin, (1872) 17 \V. R . 419 j Jagjivsti Ainlrcbmtl v. Hasan Abraham, (1833) 7 
Rom , 179, and see, Yeknatli p. Waman. (I8SU} 10 Rom., 211, 

IS Aiiatliarama p Kuruppanan, (1882) 4 Mad., 119. 

•• RudraKanti' Noh-J KUhoro, (1832) 12 C. L. R.,'2C9 ; 9 Calc., 603. 

■s lion Jfohim Ciksheo p Oonga Booudm. (1882) II 0. L. R , 31 ; 9 Culo , 181* 
Ixiht M'diim Misipr v. Jauoky Hath Rny. (1893) 20Cilo.,714, Seo also 
Noremlr* Nath p. IJhnp«n!r» Naram, (l896)2’JUalo., 374 5 Zamir p. Sundar 
(1900)22 All., 199. ’ 
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If a minor has been sued, the suit will not be set aside for a mere misdescrip- 
tion ' In other c.ases, the Courts have set aside a judttment, even in specitu 
appeal, if not properly laiJ apr.imst the minor and held that a decree passed 
under other circumstances would not bind him,* anti the purchaser with notice 
would be compelled to deliver up pissession.* and this view was to a certain 
extent upheld by the members of tbe Judicial Committee of the Privy Council, 
who decided th.it a suit against a father in his own right and as guardian of hjs 
minor son is not a suit against the minor,* and that the manager of an estate is 
not the giiardi.in ol an infant co-proprietor so as to bind him by a decree.® But 
where a Hindu uidow dunng the course of a litigation adopted a son, but did 
not put him on the record, tt was* held that she «as justified in pursuing the 
litigation f’ond fide for his benefit, and he was bound by the decree ^ And a 
f^uarMnn ad hfem may be appointed by implication. 

Costs — When a next friend ret.ains an attorney to act for the infant, no 
contract is created het veen ihe .\itorney .and the infant upon which the attorney 
can sue the mf.int for costs « The next friend is responsible to the solicitor for 
costs which are m the nature of nccess.'ines ® 


The next friend may be ordered to pay costs Whenever it js possible, 
the Courts will a'low his costs out of the infant’s estate for any proceeding 
instituted fir the infant’s benefit, although unsuccessful, provided he appears to 
have acted boni fide but not otherwise,** and where a guardian ts personally 
held liable for corts. it should l*e stated m the decree or order of Court { since 
ordinarily he is only liable tn his representative capacity ** 


■ Where an .action w.as commenced m the name of a ni.arried woman hy her 
next friend who, when chattenferl, could not produce his authority ; that 
the action should be dismissed with costs to be paid by the solicitors of the next 
friend’* 


• Dvbiji r Msrati, (l«7t) II P.om. 11. C. 18-*. 

• .'Irinsmovi Ihliae .Tog wti«hori, (I8<n) 5 C»’*. 

rUm C)iar»'1r.a, (ISsTl 11 Il-Mn., I1ii { f^sur ' “ 

C. It. 11.. ^117 ; lUjI Iliinat *•- I’lu'ralrar 
r. Unlilcs, (bS?) II C.»lc , 731. 

• Junge.. Iwll r. Sham Lall. (IS73) ?0 V 

• Xarsin Hitler r. Kt«T»ea Soond' 

Shn'ivi r •MoT’ram .Mnn'loli f' 

K»h Kiri-n, (1SS3) 11 Cale- 

• IVjorgi IVnid p, KesTio. {tS91) L. R., 0 I. A., 27 

llui p, Suboilra, (JS77)2Calc., 2x3. 


Jlhabi Perghad r. Secretary 
. Jugut. (ISS7)’lCaIo, !?D»i 
dnd., 4SI s ' |ri Sarati v. 
A., 103 • *’ I Prosuniio v. 


in Vi'hnn r, 
do, U8S0)7 
snga rroasil 


IM, 171. 101} 
iiiru Chum i>. 
K7) J4 Calc., 

7 ; 8 Cole,, C3Q : ico also, lX‘bi 


• ntr>h,araap Dhubaneswari, (1859) 10 0»lc , IH { H R., 15 I. A., 103 And a 

Ruanlian <i'I h/r<n may U* appoimed hy implication, Krishna r. Oosta, (100") 
-I Caic. Xa 3 , lat, 

• IVtVsTuip Jiir.-son. n8S0)10Roin.,2IS 

• Ilraavn p Arpat*m.. (IWI) 17 .Mai., 2.-.7 ; 

Hhwin r,. (lH,j)7CaIe, 119 

'• r Jc".r»<m, (ISil) lOIhifn , 219. 


hovvei 


Watltin- 


•’ r 3»9; Cro,. r. Cross. (IS15) S Peav.. 433. 

"'^5 Dv'Uhai r 


r Jefferson, 


n.y., p ** irt. 


.h. ** J Omroo fcing r. Prem 


'l-’.HMijioc. Ii 


.91 ■‘CuriiT or \Varm."p.SDO, yo.f. 
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Minority of publ^ct^ -If n-'* «1 >ni < l«?(l m Incin is ii >enrs ' 

Minority if puiriiinn - Wh'-r^ « ^uu.l m lu> occt a;ipoint- 

eil bsfirc il.c .^e of iS, ili.i'o n\ > \tr i> ' the i<e <>f il * 

T('stitn'‘ntary gunrJmn — N cm' li*n aim mUf.l hi ^ »m 1 ! of winch pro- 
bate 1 % taVei i» not one ip > "fitfil bv a * ( ou»f of J j-ii< e ' Kithin the ineinmp 
of cl 1, s a of \'-5 1\ "f xnd «oi»^c<\ »»*ntlv the moior a'tims mij >nty On 
li * cvnp'cti !>; toe i.:r of 1 1 \e ir« ' 

Bcidonco of minO'ltJ* —The ipi-irime of cli- a'l'ceil nnnor may be 
uVen into c ni <l’fa'iOT in t >• -j i-st >i of nnnoniv.* but it is nol 

eviJerce of ihe h'.'heai nnlT * \Yh*o ihe ejne^um of niinmitv u in I'snt, a 
ceitificate of nuiril an-hip* oi a h >?•» • ‘P“,' 's not evi'len' e of minority. 

Where the defendant contendpd that the a*in co-tM not he r.arrietl on nitliottt 
a Ruanliiii. bec.nuse t'lC p'.ainii!T »'is a mii'ir n-i 1 ili- pbi-ntilTfi'li-d to proiC hii 
tnaionty, and ibe sa.i i».as that ali» c'-ntr* should have appoint- 

ed '*.a next ffienil • A ilcci'ion b»a*l opin eul'-n-e of nnnintc l.aken bv .a 
subordinate Court is illegal • The untie of. a minor Miilianimaihn pnrpirlinf, 
though nnh'iut .atiilnfitv, to act as the •inn -r’s ««nr<iian iTn<le .a monj;a,'e of 
certain prfipcrtv be! ani;tn^ to the mmor, iii<l tui’iaequenth' look a lease of the 
moM,I.a^el property in f.avo-jr <.f the minor The minor tiavin„* made ilcf.aii!l in 
payment, the mofts.a^et s jcd to rec'iser rent* /i'/y. th St ih- morij;.a;;ee w.i» not 
entitled to recoicr, altlin'i;;h, had the minor sued ih® mnfi;'n;ee lo.aioidlhe 
moMijase. he mi}:ht no: have been ah'e to sii:ce?d mtlnif pavin; compensation 
to the mortgagee to the Client touhKh he or hi$ properly had betn benefited 
by the money advanced on ihe security of ihe niorif;.aKe.i® 


" • * ” •• * mbelnlfofa m'nor Is icmemed by 

■ 1 - ... ininor.ti If iloes not rertaie Ihti 

« '* . • • • lus, d jrinj minoniy a giMfiliin n>y 

«• • • * honeicr Ion;.’ the intettal l»»f«fen 

them,** but the mere ftet (hat one of the plaititilTs in a «•)'! hfO'j,;!it In t*l ai’J* 
a site un ler .^l.nd^3s Act 1 1 of xZ'n. »as a minor, «.ai held not mf)] lent in sue 
hmiiation under s of that Au, axhtn an allt,;eit fr.au I afTerimv »h? lale riTC 


III.' 


‘ P.jhilkhand and Kumtun nink e flow, (iHe'J* AH , f» 

• AetIXofl>i73. « .1, Act VIII of ISOa, , .'.'-.nudra e It 

C.il&, CIJ hee ah ' ’ " ' ' ' ' ' , , • 

fJirbh Cliuiider Y. • , . • * 

flBS/JKC. L. II .-f . . • ■ 

Khnalusli AH f. S . • • • • 

A. IV. X., 2in. 

• Jog-tah Chuivder V UiflaUr.*, IIS77)2 C. U U , 577. 

* KhfttT Alohiin nha*o t, r>tmes«ur, W, ft , (IhSih p r i| 

* ICalflO Ifa'd ir r Sri' ram Ohoo-, U'. IJ , (ISCIJ. p 511 . 

• Ounjra ICttjr v. AUalth I’ani!-. (|S3J) 19 All., I7t 

’ hatiHhCfiiind'rr. M'dieiidro.flilMliytbl;. «I9 ll-i 1 
d»n,tl901)17 Mfld., 131. ’ 

‘ lloorke Dliur f XsHnnoo ifihlooit, fIS7«gnj IV. It , j*( 

♦ flaneih Vitlial p.Kuwt.af, (lsy»)"3 Bm , 

'» XizamudJin v. Anendi rrasid, fl'i'lSI h AH 373 

liom ,l,J. an I Bee, lekr.stli r. iVanisn. (U. .) pj p,, , ^ 'yii]*’**’ ' 
Anatlijrama p ^Kruppiain, (!$«<} « * 

>■ K.„l .V.,„ 

L"o5” .t. , .. V 


atih. f|5' 
urtk!'. 


N l: ' 


t) I.’ 

Pll; 


- . !»a » 
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to ibe knowledge of the other plaintiffs, «ho were majors and were jcjcintly 
interested with the minor, more than six months prior to the institutionyipof the 
suit.' The Registration Act, 1877, being a special Act complete m it^ pelf, the 
proNisions of the Limitation Act, s. 7, (S 6, Act IX of 190S), do ncl\ ^ app^y 
to suits instituted under s 77 for a decree directing a document \ci> to he 
registered: held, accordingly, that a suit by an infant to enforce the ^u.cgis- 
tration of a conveyance having been instituted more than thirty 
afier refusal on the part of a Registrar to register is barred by limit 3 v''S- 
tion * In a suit for arrears of rent which accrued during minority, the\- 


plaintiff IS not entitled to a fresh period of limitation * Time does not run 


against a minor, and the circumstance that a minor has been represented by a 
guardian does not affect the question* S 7 of the Limitation Act 1877, (S. 6, 


guardian does not affect the question* S 7 of the Limitation Act 1877, (S. 6, 
Act IX of 1908), applies not only when a minor m.ikes .an application 
after he has attained liis mijoniy. but also when an application is made 
on his behalf during his minority • A suit by a person to recover pos- 
session of land sold by his guardian during his minoriiy without legal neces- 
sity IS goNcrned by art 44, Sched II of the Liinitaiion Act, 1908, and 
must be brought within 3 jc.srs from the attainment of m.sjonty.* Where 
fraud IS alleged, the suit must be brought w-ithin three years after the minor has 
attained majority according to s 6 of the Limitation Act.' 

Court of Wards —See Act VIII of 1890 A female ward cannot give 
up her Tights in favour of itie next heir without the sanction of the Court ;• nor 
can she bind her estate by debt or morig.agc.® 

• ■ ■ • '**'ard$ on behalf of the minor 

• • * • • • who h.id caused it to be insti- 

• • *1 was wrongly brought, and 

• • ' * kVards, or the minor in person, 

and the defendants were made to pay the costs, as they were to blame for allow- 
mg It to proceed in an irregular way.*® Under the Bcner.nl jurisdiction and 
apirt from the Guardian and W.nfJ$ Act tVlII of 1890), the High Court has 
power to appoint a guardian of the property of a minor who is a member ofa 
joint Hindu family .and where the minor’s property is an undivided share in the 
family property. ** 


Prnetico : wrong form.— Where a suit is brought in violation of this 
ru'e, the pinint should be ^returned »* When a suit is brought by an alleged 



* Nsrsj.mtn r. lUmoiUran, (I*Dll |7 M«il , |89 Ai to the Uw when one of the 
hi l,jTnent^rn-<htor» If a minor, a-o burjnVumar r. Arunchumler. (1001) 23 


• Verrsmir. Ahllih, MvL.W. 

• Clrijf Xjth r. Valnrii Itil-N*. (isno) |7Ciilc.,2Cl 

• MnrohvU.Kir r. Vi.ijl. (|S«) lCr.nm,.530. 


• (lon-diwir *5 n^h r. Jf;-i.lhitri IVrix-l.IISO^) 3 Cato, \V. K , 21. 

• ‘•\ti.h niun'1»r (Juhs r Chamlrt Kant Pyne, (mtS) 3 Calc. W. X., 27S. 

• r Dioski. (IW) IJI Rom.. 591. 


• Itil Ki 
•• r. vr- 

•• V...- 
•• Tv^v. 


n-rt e. Mnnohr 
I'h’vsr StMim 
"!"t yjnll.e 


nr IV., (|«.CIJ W. II,, Snp Vol. 39. 

f.{IM3)5An.H2:I..R.,t)I. A.I32. 

t*'***)2l w. R., 312. 


4 Itiir. 

V tk.. 


: If r-. (|pr,|) «*, ^ 353^ 

' (|«si> locate , ini 

■'^l (i-nn 2icv,yf,q 


Pee, KnfliM r. 
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of iSjS njt b!?n mide .i <IefenI.int tn Hefeail the suit on his 

bcM'f' Nfiiher ihc ahsfiice of .t cuirdian a.i htn't for a minor judgmenl. 
debt ir nor the incorrert dejcnption of an aduli ju l^inenl debtor as a minor, 
affects the of a tale* Where a minor Micd herself without a next 

fneod, b-Jt no oS]"'tion n-ss nlca b> ihe defend ints until the ra^e came before 
the Court of first appetl. «hcn the p'^inuffhad attuncif imjoriiy, tint the 
irrc^Utify wts w.H'C 1 * ' next fiicn 1 of an mfinl is cniiiled loan order for 

chan^-e i f attornej on the same ter ns as any other litigant sut juns.^ 

2 (M Wiicrc !\ is l»y <>r on bobnif of 

^ ^ a ininiir withutita next frietn!, the defen- 

t«i<-l "tiuhniii* 'n-»i ihmt may apply lo have the {tlaint taken 

,^}'’'>ri\ to »>e off t ho lilo, With CO-stS t') 1)0 tMIlI bv tllO 

pleader t>r other person bj' whom it was 

prcsctiled. 

(C) Notice of sijcl) application sliall bo yiven to such 
per.-on, and the Court, after hearing hib objections (tf any), 
may niidie such order in the matter as it thmks fit 

Act XI\' of tSS:, sect 4t2. 

This rule applies (o il. C. and Ibos S. C. C. 

Taken ofl the Ola —See Chinnia %*. naui<tn 

Costa '^Tlie person presenting' (he plaint is liable for costs ivlien a plaint is 
filed by a mir or without a next friend • 

Neither this rule nor r. 5 (.'ites a Court authority to make a minor’s estate 
liable for costs.^ 

Scope of the rule.—Tliis rule refers to a case, where on the face of the 
pliint, it appeared that it was filed by a person who was a minor. It does not 
conlempl tte any enquiry into the question of minority-* 

Remand.— No objection can be wken .ts to the minority of .1 phintifT after 
rem-and by the High Court, unlesf the point »vis urged In the ap,ielhte Court ® 

Appeal.— See the c.ise of Btniram v. 

3. (1) Wliero tlio defendunt is a minor, tlie Court, 

Guardian fortho suit Oil bciiig Satisfied of tlio fnot of liis miuo- 
eJurt’ “■‘b- oppoint a proper person to be 

guardian foi the suit for such minor. 

’ Kridini Mangs] V. Akbir Jumma, (1881)9 C I* R., 213. 

* Net Lai Saboo v. Kareem Bnx, (1890) 23 Cale., C86. 

* Ksmalakdii c. n.imiiami Chotti, (1890) 19 Mad., 127. 

* DinendraNatb Dutt v Wilson L Co., (1901) 5 Cdlo. W. N., 434 ; 23 Calc., 264. 

* Sue Cliiiinu V. Ilao’iaii Saib, (1809)5 Mad. II. C., 433 ; Rolb v Smith, (1803) 1 

15. L R., 0. •!.. 50 1 Bs'Iha Knstu », Ram CJiander, (1809) ll W. B., .>00 5 
belli Ram v. Ram ball, (18S0) 13 Calc., 189 ; Itottoiihaiv Chabildas, (1839) 
13 Bom., 7. < ‘ / 

* Shonai V. Monoram, (1832) 11 C. I, B., 15. 

’ Amichandv Collector of Bholapar, (1889) 13 Bom., 231. 

* Bern Ram v. Ram Lall, (18SC) 13 CaIo., 189. 

•.Beni Ram v Ram ball. (I88C) 13 Calc , 189. 

‘0 Beni Ram v. Ram ball, (18S0) 13 Chic., 189. 
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Speeifle performanco — A smt is m.vmmnnble rifrilnst a Hindu minor 
whose moihef and yunrJian ha? entered into .1 cooiracl for ihe sale of lus land, 
for specific nerfornnncc of the c«»nir.tct .md for possession.*® hut no decree 
can be passed unless it ii shoivn tint the conimct is for ilie benefit of the 
minor.** hut a minor in this coimiry cannot msmtatn n suit for specific per- 

' Ftadlia Kristo r. Ham C!ttind<-'e, (ISG9) II \V. It, JlOrt ; hut sco Drocklebuik, 
in re, C C. I> , 35^. 

* Ktwareo v. Pjm Xoralti, (I$70) 13 W. R , 2.11. 

* Wahan r, Rankw IScliiri, (iPOt) 7 C.dc \V. N , 77-1 ; "0 Calc., IWl ; L P.., 30 I. 

A , 18J ; hut ICO, Haiium-in Pr.inil ». HIuh'OMinKl Isli.xi, (1000) 2a All , 137 5 
and Kliiira}iasl e. Darin, (1901) 32 I A., 2 {. 

« Dammir r. Pifbhu. (1907) A. 'V. N , 70 . 29 AH., 290 

* Khcni Kiran v Har Di)al, (18S2) 4 AIL, .77. 

* Motiram Rupn Cliand, i« re. (1874) 11 Dom. II. C , 21 ; see also, CIinn%irap.? v, 

Daruva, (189.>) 19 Bom., 591. 

* llihaji e Manili, (18S7) H Boni , 182} DItnndiha r. Ku«a, (1869) G Bom., 

II. C., 219 j Isiiir Chunder r. Kobo Kmto, (ISSO) 7 C B. R , JO" Jndoiv 
ilulji i>. Cliha^'nn, (IS8I) 5 Bom ,30G 

* Ktrakonsc e. Seile, (1841) 3 Moo. I. A., 329 As to appointins a Nazir, 

guardian ad Itiem, *eo Mohan Idiirar v Iliku Rupa, (1880) 4 Bop , C3S, 
and *co Narayan Das r. 8‘heb llosioin, (1838) 12 Bom , CGS 

* Gopihl i>. Agsrsmgliji, (lOoO -8 Bom., CIG 

>0 Uakeihar Pcrsid ti. Rewat Mahton, (1897)21 Calc., 2.7; Bhura Mai v Har 
Kirhcn Dj», (1002) 24 All., 383 

>» Rakhai Moiij Dasi e. AdwyU Proeod Ray, (1003) 30 Cule , C13 : 7 Calc 
W. N., 410. 

I* Knshnasami V. Siindaropnsyyar, (1895) 18 Mad., 415; Kliairunnes^a Bihi 
L'lkenalh, (1900)27 CalL 270 la wioi t. 

* ' Jiigil Kishori V. Anundn X.aU, (1895) 22 Calc., S45. 
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forzn.ince of a contract eniered jnto on his behalf by bis guardi.nn > The de- 
j years 

• ■ appointed by 

ore the execu- 

■ . in existence 

either of his person or lus property . held, that the rieiendant at tne date of note 
was still a minor under s 3 of the Indian Majority Act, (IX of 1875).* t\ 
guardian executed a promissory note m favour of a vakil (the plaintiff; as rcmu 
ncraiion for his past prufession.al seivices rendered under oral agreements with 
him //e/</, that the sun was b-xrrcd by ss 28 and 39 of the l.egal Practitioners' 
Act (Will 0/ 1879), and that as there w.ts no such necessity for the proceedings 
m i^ucslion as to render the connact binding on the minors, no suit would lie 
against them ■* A decree for specific peiformance ran be given against a minor 
when the Court finds ihat it is foi the benefit of the minor that the contract 
should be perfoimcd * 

Form of order —The order should ru as follows on application made on 
behalf of the minor under this lulc 

On tl-uniiff'i iif>/>hciitton Upon motion, tCc , who .alleged that the defend, 
ant C 1 ) la n minor and has been duly served with summons, .and has not ap- 
peared, although the lime for doing so evpired upon the, ..and upon reading an 
affidwitof and afiidaMi of notice to A. the person with whom the defendant 
C 1 ) w.as living at the lime of service (if infant not residing with father or guard. 
Ian) and to ihc f.iiher (or gu.ardi.in) of the minor, let E be assigned guardian to 
the said defendant C D by whom he may defend this action.'’* As to who 
may be ajipomied a guardian, sec clause (4), su/irn. 

On de/endnnti nff'Uention A l>c ass’gned guardian of the infant ll 

by whom rie may defend this action.” Service of simimons on rrinor (Iefend.anl8 
must be elTected on tlieir guardian nd h/ent appointed in the first instance 
under r 3 * 

T.<ir,~v _ A .tn infinf rrnn^riv n*ftr<»<i*nfi'd 


Sfttisfled of the fact of bh minority '—When minoriiy is pleaded 
.a< a defence to in .action .a guardian should I>e.ippomtcd fur the defendant .and 
a preliniin.afy issue should be framed .and tried as to whether defendant is or is 
no: a mmur.* 

_ Pfirsl Mnrrinfjo Act —In a sou by .a husband for divorce under $. 30, Act 
X\ of I^65 (the I'arsi .M.arruge Act.*, tSe defendant if under the .age rf 2i, 
though more than tS, inutt be rfeemed a oimor, .and a gu.irdian for the suit of 
the drfendant muit be app /inteJ.** 

An afii l.mt is necetsaty, .although the plainii^ docs not oppose the .appli- 
cation. 

Tlie r.itural guardian shaiill no: be p.assed over when he has no ailversc 
intercii anj there IS no persoail imputation .against him A person nominated 

• r.’iniv Ji.hi r I>-‘.a»:h. {IhOI) '.M , 5-H ; diM-iUcd from in IS Mnd., 415 

Cal'., I'TC. 


• <J'rd'.i-.li, r. IIiriTvl-jMi.lM, (I'tUlSI Rom., 21). 

• Sj' Urvrvjvr I’Attinithn.imi, (IsOI) I7 Ifa.!., 3i)C. 
K>iv ni-iai..! r. I/i'.^Ksth I'aI, (|>nj ir7 Cvlo. 270 

• 11 

*, ' »*' s- ^n; Koy, (I<i59)2fi C.vl-., 2iJ7 s 

, ’'‘'''t** Xv».» , I.vlksT»!,o. (isn;) |9i;„„ , 271^ 
• II C.lc, 2-M. 

*' *' xvi 

'■ '• (UJIj H 5C0. 


3 Gito. tv. N , 201. 
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by ccrtAin executors comtnencnl an alnimixtriiion son a^imst tlicm as next 
fncml of cenxin mfsit chiKJren Pic Ixtlicr of the infuit ibcj not become aware 
that the children were idiinufTx unnl the dc rcc bad been passed, and then 
applied Ic) be substituted as next fuend /<•/./, that as he bad no intere-.t adverse 
to the rumor and »'as nherwisc eligible, Ins name should be siibsinmcd * 

\ per*on cannot be appointed Ruanlian m/ A/cw a>;amsi Ins uill,* but, 
once app noted, 1)1$ appointment Last* for the xshole of the liinjation, or until it 
IS tc»-oVeJ by the Court * 

Notice. — For forms of notice, see App II, No ii 

Rovlsion — A Cn)l Court has no power jo refute n admit a person 'vhn 
has obtained a certificate to defeml a suit connected wuh the minor's estate, but 
an order refusms is apparently not liable to retision under s i is ‘ 


Who mav u nc-xl 
frirnd or W appuiiite*! 
^uir^ban for the luil. 

ian for the suit : 


4. (1) Anj* ]»ers(»ii u-lio of sound 

mind tind has rit(aiiic<l inajority may act 
ns next friend ofn minor or a*, his guard- 


Provided tliat tlio interest of such person is not ndv'cr.so 
to that of the minor and that ho is not, in tho case ot a 
ne.xt friend, a defendant, or, in the ca.so of a guardian for 
tho suit, a plaintiff. 

(21 Whore a minor has n guardian appointed or de- 
clared by compotciit authority, no person other tlmn sucli 
guardian sliall act as the next friend of the minor or bo ap- 
pointed his guardian for t!io suit uiilc.ss tho Court considers, 
for reasons to bo recorded, that it is for tlio minor's welfare 
that another person be permitted to net or bo appointed, 
as tho case may be. 

(3) No person shall without Ins consent bo appointed 
guardian for the suit. 

(4) Where there is no other person fit and willing to 
act as guardian for the suit, tho Court may appoint any of 
its officers to be such guardian, and may direct that the 
costs to be incurred by such officer in tlie performance of 
his duties as such guardian shall be borne either by the 
parties or by any one or more of tho parties to the suit, 
or out of any fund in Court in which tlie minor is interest- 
ed, and may give directions for the repayment or allowance 
of such costs as justice and the circumstances of the case 
may require. 


• Woolf V. Pctnlwrton, (1877) C C, D., 19 

» Jadow Muiji v. Chhagao, (1881) 5 Ham., 300 { aeo c. 4, infm. 

* Jwala V Pirbhu, (1892) U All., 35; Venkata v. Alakaraiamba, (1899) 22 

Mou., 187. ’ ^ 

♦ Daldeo Dis« v. Gohiod, {18SS) 7 AIL, 914. Campan r. 9, , 
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does not apply to guardians whose powers had ceased by reason of their wards 
baxing attained majority or oiberaise prior to the passing of the Act' The 

E ower of the Court of Chancery to appoint guardians to infants, whether they 
a\e property or not, is posse«sed by the High Court ® A person who has been 
appointed guardian of a minor under a will is not bound to take out probate as a 
condition precedent to his obtaining a certificate of guardianship under Act VlII 
of 1890.* 

OflQcer of the Court — Under the former Code the Nazir of the Court 
might be appointed Guardian, but the express provisions of this clause have 
been taken from the English roles O 65, r. 13 
Costs. — See Coally'/ Jones ^ 

6. (1) Kverj’ application to the Court on behalf of a 

Rcr,...c„t..,o,. ui mi""'-. <>U>er thnn an application under 
minor ».j next frioii<i or rule 10, sub-tulc (2), sliall bo made by his 
gimtiixii for iiw "u,t next friend or by his guardian for the 
suit. 

(2) Every order made in a suit or on any application, 
before the Court in or by which a minor is in any way 
concerned or nflected, without such minor being: represented 
by n next friend or guardian for the suit, as the case may 
be, may be discharged, and, whore the pleader of tlio party 
at whoso instanco such order was obtained know, or might 
roasonnblv Itavo known, the fact of sucli minority, with costs 
to bo paid by aucli pleader. 

Act NIV of 188:, sects 44*> 445 

This rule Applies to II. C. and Prov. S. C C. 

" * • / ' . • . .. . . . ^ 

dant •, • , • p , 

infin « , , . . , , . 

costs * 

This rule en.icts thit no order by which a minor ma^ in any way be concern- 
ed or affecieil can legally be made niihout him being represented by a next 
friend or guardian for the suit.® 

0 (1) A ne.xt friend or guardian for tho suit shall 

Ur^nrtl.) nril frirml HOt, witllOUt tllO loavo of tllO CoUrt, 
i-r gii-tt.ii»n f.rthK .Hit rcccivc uiiy money or otiior inovcablo 
‘ *' property on behalf of n minor either — 

(a) by way of cotnpronii<ic before decree or order, or 


• V«tUt..U« Ilirschxnil p KntnsUiai, 17 iJ-im., BiJC. 

• lUmJi, O"®*) IP Horn., W 

A\,V,K,r> r-vllnkhao p. I’aniUsl. UMU Hi Horn., Mi 
^ «.c* ly r. Jmrt, n^'T) \V, N , Id jand Ann. IVac., JDiN, i, OVl. 
. lUjVii.u., (|Sit>) ICCwlc , ?7l. 

‘ •' 

' • <-'-k-t-.rf>fhb..Ui«ir. (IXxO, 13 IVim., 231. 
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(6) under a decree or onJer in favour of tlio minor. 

(2) Where tljc next friend or guardian for the .suit lias 
not been appointed or declared by competent authority to 
be guardian of the property of the minor, or, having been 
.«:o appointed or declared, is under any disability known to 
the Court to receive tiic mono}’ or other moveable property, 
the Court shall, if it grants him leave to receive the pro- 
jierty, require such security and give .such directions as will, 
in it.s opinion, sufiicicntly protect the propert}’ from waste 
and ensure its proper application. 

Act XIV of iSSj, s. 461 

This Tule applies to II. C .tnd l*roi s C C 

The duty of a next friend as Kuxrdnn for the suit is to control the Receiver 
and see that the moneys .are properly .applied, and he c.annot be allotvcd to hold 
•an anpaintmeat incompatible with his rehtioa to the minor * The propT course 
in set aside a decree obtained on a compromise entered into by the guardian of a 
minor defendant without the leat e of the Court is by way of review or by sep.arate 
suit, hut not by an appeal from the compromise decree.* 

The m.anagin;' member of a Mitakshara family whn is appointed the gu.ardian 
a/ffr/r/rt of his minor brother may be exempt from the restriction imposed by 
this rule.* 

7 . (1) Xo next friend or gunrdiftn for the suit shall, 

Agreement or eoinpro. witllOUt the IcaVC of tllO CoUrt, QXprOSSly 

fni»e byiioit fnend or rccordcd in tho procccdings, enter into 

iruanlian for tfiv suit. . * 

any agreement or compromise on behalf 
of a minor with reference to tho suit in wliich he acts as 
next friend or guardian. 

(2) Any such agreement or compromise entered into 
without tho leave of the Court so recorded shall be voidable 
against all parties other than the minor. 

Act XIV of 1882, sect 462. 

This rule applies to H. C. and Prov. S C C. 


* Garlaud v. Garland, 2 Ves 137. 

* Rakhal Mom Uwi v Adwyta Prosad Roy, (1003) 30 C.do , C13 j 7 Calo. W. N.. 

419. 

' Hanhar P. Siogh v, Mathura Lai, (1903) 35 Calc., 5G1 ;8 Calo. L. J., 236 

* Oicng.xl V Venkata, (I8S9) 12 Mod., 4SX 

* Sheonath Saran v. SukMal Bisgh, (1000) 37 Calo., 229 ; 4 Calo. \V, N., 327* 

Ilardeo Sahai «. Uauri Shankar, (190G)2B All, 33. ’ 
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apply to ihc case of a puardtan withdrawing objections under the advice of 
counsel* But an agreement lo refer to arbitration in a suit for partition while 
It Js pendios' and in which a minor is interested f.iU» vvithtii this rule ® This rule 
does not apply, when ihere is neither a guardian for a suit nor a suit.* 

Sanction — The sanction must be express, not implied.* No exception is 
made in the c.ase of a certificated guardian ;* a Court by passing a consent 
decree does not i^sa facto sanction the compromise on behalf of a minor.® And 
if u is given under a misrepresentation of a materi,il fact, due either to fraud or 
culp.ibie and wilful ignorance, it is not binding.^ 

If the guardian c.annoi do anything for the minor’s benefit, he ought to leave 


otherwise they must, in order to clear themselves, show that the money was 
paid to the minor or reached him \ihen he came of age.** The tr.ansaclions 
into which guirdi.ans enter on behalf of their wards, must secure to the latter 
some deinonstrible adv.int.age or avert some obvious mischief in order to obtain 
recognition in the Courts** 

A Court should not m.ake a decree by consent against a minor without 
.isceminmg that it is for the benefit of the infant that such .a decree should be 
pronounced,** and if the suit is for immove,abIe properly, and the next friend 
IS a person holding n certificate under Act XL of 1S58, the consent of the Court 
granting the certifiv.atc IS aUn necessary ** A compromise of a doubtful claim 
made hj- the adult members of a tarwatl, bonaJtiU and in the interest of the 
/.rcarn/ IS binding on the minor members.** In order to mnke an agreement 
or conipromite to which this rule applies lawful, it is necessary that the next 
friend or guirdian should ask the Court »o consider the proposed terms of the 
agreement or compromise and befme tnaking the asreemeni or entering into 
the eompromise should obtain permtssmt, jhg Court. The Court should 

record the fact that such 3ppl.c.aimo that the terms of the 

propoifd agreement or compromise^ considered by the Court 5 and 

that having regard to the interest o.''f -.-a i-sve 

for the making of the agreement Of com the_ mmi^, I*** ® 

Court p.assed the decree in accordatP*®"'**^. 

lie intir.td ihji »«)• of (hoK ,1,05-0 'VI* llio compromise, it caonoi 
— — ^ ^ — 0. - -^areliminary and necessary to the 

• ,>fir»Iir. fiehmrstitiliay, (|V3|f l5Uoir.,5f>» 

• I,Ak«hm»n» CliPtll e. Cliinnsthnmlii, (I90I)S> 

• Vclhslrlvs r. Hitlsram. (IPOJl Cfi It,>m , •.?«. SIsd., 320. 

• r. Mattufvslo-m.(|S7>i)3 M«,| . laij , 

(U* Cl .I OK r* J . 175; llCftlr.W N J73 Itameswar e. Ram lUhsdur 
Cliunrlpr, (l*‘X3) 12 C. L. U , 5 0 C«lc., 810. 'N'’hoMit Chiiodor v. Ksrtlck 

‘ SUjli* hihsi r. X«r«n Uibi. {ll><r») ; Calc . U'. N., CO 

• Arunichitifti p. Mrjjapps, (ivpai’di 3 ImI , Oi. 

» K,t-,n>nr Arir-r. (IMl) 0 Calc., CS7. 

• C..afi of r. Nufi.lni, jisji) jc tV. It., H3. 

• r llarbhsnp* Jlai.inpahu, (1801)18 Calc., 00 .• L. R., 17 
•• Arunv-f.slUm r. Jluru^spps, (IX-O) 12 3|*.I . fini 


'* AI>I«rl,MiF Mniiiffur Ih-ncin, (1 h 71) 111 \V. It. J*. c, ;v> 

*» V.mvn r. (Jarrsr f^hrinivm*. (1X73) 10 Ilom ».’u . 311, 

• Usn-I.Km JUJu r- 3(a-);<i(.<,rrsr. (1S7I) (ft U’ U '»X-a . t U 


dtowed Rika lUlwei 
fbniict, (lOOS) 


K*.h*K>-F.(ts:i)CAU II c,. 170. 

■’i Ktltl. (ISV.) iHJlaJ., 3J. 
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tn^kin5 of ihe decree h.t\e l»"en taU^n In «he CnurJ * It must appear that the 
Court's attention aas directed to the fact that i minor was apirfj* Where 
the jjuar iian ii.i liU'n of certain minors assented on their hrlnlf to a coniproniise, 
uhuh compromive « is accepted hv the Coun. and a decree passed thereon, and 
was found not to be prejudn nl ro the interests of the minors, it was held that the 
minors could not, after the de ree based upon the compromise had become final, 
su'-ceed m a sun to set it aside on the sole pround that the Court had not 
previously pn'cn leave to the puardiin to enter into the compronise* A com* 
promise made bv a father as puardian of his natural son is bindini: on the son.* 
The puardi.an htim of three minors hum.; apreed to compromise a suit and 
havinp s'pned a peiilim emb >d)inx the terms arrucil at, uinieruiok to present 
the pjtitmn at the next sittint; of the Court Leave of the Court had not been 
obtained; and at the time appunted t.ae ptiardian declined to present the 
petition, and opposed a decree bemp pivsed m its terms. //«*/</, tliat the Court 
had no power to enforce the compromise * 

Asslj^nment — .\n a$stpnm-«it of a mortatc by a widow acting as natural 
poardiin of her minor son wnhout an> certificate under the IJomhay Minors Act, 
X.\ of lEfit, is not invalid under this rule * 

Remedy.— A minor can sue by liH next friend to set aside a com- 
proniise or he may, on majority, proceed by review or a regular su't, making 
his rest friend or guardian .a co-defendant, or apply to the Court in which the 
compromise was made;* but the binding effect of a compromise cannot be 
tried in execution of the decree* A waiver by a guardian will notbiada 
fnmnr, if not for his benefit.*® The coraoromise of a suit on behalf of .t minor 
without the leave of the Court U voidable under this rule and can be avoided by 
the minor either on Ids attaining majority or before that nme** When the 
next friend of a minor pliinliff wululr-aws from a suit, the minor through another 
next friend can have the suit re*openc<l on review on the ground of the gross 
negligence of Ins former next friend.** The order may also be set aside on 
revision.** 


• Kalavati t. Chvdi Lai, (IS!)*) 17 All., 531. 

• ^lannliar Lnll v J-idiinntli Ringh, (lOOQ) 2S All , •IS.'j ; JO Civle W. N., 893 ; 

4 Calc, J , 8 : 8 llom. L. It.. 489 

• Am»n .Smgl; e, Narnm biiigh, (181*8) 20 All., 08 

• Xirviinaya r Nirvonya, {188.8) 0 Eoni , 308. 

• Ttangv Ran r. Rnjagopila, (1890) 22 Miwl., 378 

• MsnifianLarv, DdMuIi, (1888) 12 ISom., C80. 

’ Holomon p. Abdool Azeez, (1881) 0 Calc . fi78. 

• Datt Sliahoo v, Kubodr.!, (1870) 2* W, It,, 449 j Eshin Chuader v. 
Xundanioiii, (1884) If* Calc , 3.57 ; followed in Itarhimdeo v BenArsi, (1906) 
3 Calc L. J , 119 ; Ttikhsl Sfom r. Adwyti IVoinl, {190.1) ,10 Cato , 613 ; 
7 Calc. \V. N"., 410 ; Karmali v. Rohlmhlios*. {1889)11 Boin 137 ; Slirali v. 
Itclirnoublioy, 15 Uum , 591 ; nnd compare, Komon Kisscii c. ITurrotoll, (1892) 
19 Calc, 334. 

• ArunvcInlHin 0 Miirugaiipa, (1889) 13 Mad., 503. 

.Swamirao t*. Coll>-clor of Dharwar, (1893) 17 Bom , 299. 

' ' Viriipikdiappa v. Biiiduppa, (1003) 20 Bom , 109- 
•* Itamsirup Ijill p Shah iMafnt Ilosscin, (1902) 29 Calc., 3.3.5 
*• Doraswami »•. Tliungasanii, (1904)27 Mad , 377. 

Jfoliiii rtdii f. .Ssral CTiaml 3/rtlrr, (1897) 2 Calc W. X jg . o Calc. W X 
201 5 25 Cato , .171. ’ '* 
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ation lhal a state of things existed in the truth of which representation the person 
making it had no honest belief.* A Court of equity will deprive a fraudulent 
minor of the benefit of a plea of infancy ; but he who invokes the aid of a Court 
must establish not only that a fraud was practised on him by the minor but that 
he was dccciied into action by the fraud* No suit can be maintained against 
a minoi for a loan obtained upon a representation (ivhich he knew to be false) that 
he was of age ; but the defendant should not be allowed costs m either Court. 
But a suit to set aside a compromise decree may sometimes succeed without 
proof of fraud * 

Voidable— See Hemanta v. Brojendrofi Where a decree to which a 
minor is a party has been compromised with leaie of the Court under this rule the 
compromise cannot be subsequcnily re.opened by the Court vtotu on the 
ground that it gave the minor less property than he was entitled to under the 
decree. The modes in which such an order can be impeached are, at the most, 
two, namely, by review or by suit,* but not by an appeal* Apparent 
acquiescence m a disadianwgeous compromise by one of the minors 
nfier arriving at majority, though ecidence against him, is not evidence of a 
conclusive character, when net continued for any considerable time * 

8. (1) Unless oUterwise ordered by the Court, a next 

Retirement of next frioud shall Iiot retire Wjtliout first pro- 
friend curing a fit person to be put in liis p\n.co 

mul giving security for tho costs already iucurred. 

(2) Tho application for the appointment of a now next 
friend shitll be supported by nn aftiunvit showing tho fitness 
of tho person proposed, and also tliat ho has no interest 
adverse to that of the minor. 


Act XIV of |88I, s 447, 

Till* rule applies to H. C and I’rov. S C. C. 

An application to substitute •* next friend mutt he made with notice to the 

defendants ; such is the Hngfish procedure. 

An alTulavii is necessity, alihouch the application i* not opposed by the 

defendints • ' 


9 (1) Whore tho iiilorct of tho next friend ofn 

n,ni^.T.i ui n.it iiiinur is ndverse to tlmt of the minor nr 
''7'''' . . " 1>o is so conneoted with n dcfcndmit, 

tvijo'e interest is ndverse to tlmt of the minor as to make it 
unlikely that llio minors interest will bo properly protected 
hy him, nr wlioro he docs not do his duty, or, durino tho 
pendency of the suit, censes to reside within British Indin, 


■ tw 


T r. rrr..mvn.uh, (ISM) | Calc, w] N., 45.1. 

■ r. n.m Cil.,.),, (|S>-,) I Cb tv. N.. etn , ;i Cal, , "B. 

- Iff,!,.. n.ts.s;ini.rtne>3lC,l’.,S3 

II....,., , nr,)...!,.,, (1.5,, 17 c.1. , ,73 . „ 

• tltv' !i m'.'? " 

• . v..r. tmo)*, c.1 ..,013,7 0.15. W. N.,ri5. 

c-’"- 

• , 1)1 
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or for any other suflicicnt cause, application may be nindo 
on bclialf of tlio minor or by a defendant for liis removal ; 
and tlie Court, if sati‘;fied of the suflicioncy of the cause 
assigned, may order tlio next friend to be removed accord- 
ingly, and make such other order as to costs as it thinks 
fit 

(2) Where the no.xt friend is not a guardian appointed 
or declared by an authorit 3 ’ competent in this behalf, and 
an application is made bj* a guardian so appointed or decla- 
red, who desires to bo hini^^clf appointed in the place of the 
next friend, the Court slmll remove the next friend unless it 
considers, for reasons to be recorde<l by it, that the guardian 
ought not to be appointed the next friend of the minor, and 
shall thereupon appoint the applicant to bo next friend in 
his place upon such terms as to the costs already incurred in 
the suit as it thinks fit. 

Act XIV of 183?, s 446. 

This rule applies to 11. C. .ind I’fov. S C. C. 


nl tne tjiiie nine a juj/j/e in j infitivn vi m me u-mie oi im 

own wife.* 

Leave to appeal against such a decree will be granted to a minor after at- 
taining his majority when the interests of his guardian were at the time of 
passing the decree in conflict with those of the minor,* 

{//ion such terms. — Where a gaardian insists upon his right to be appointed 
next friend the Court may require him to give security for the costs already 
incurred.* 

10. (0 On the retirement, removal or death of the 
6t.y of procooJine, '''''“"‘I “f “ further proceed- 

on removal, .etc., of ings shall be Stayed until the appoint- 
next friend. ment of a ne.xt friend in his place. 

(2) Where the- pleader of such minor omits, within a 
reasonable time, to take steps to get a new next friend 
appointed, any person interested in the minor or in the 

> fiheoburrut Singh v. Lnlljcc, (1870) 13 W. Tl , 202. 

> Pitaml.H;r v, Ishan Chundcr, (1872) I8 W. R , 1G9. 

* Cursandas v. Ladlinvahon, (1890) 20 Bom., 104 

• See Report of Special Committeo. 
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ation that a state of things existed ta the truth of which representation the person 
makinp »t had no honest belief.* A Court of equity will deprive a fraudulent 
minor of the benefit of a plea of infancy ; but he who invokes the aid of a Court 
must establish not only that a fraud was practised on him by the minor but that 
he was deceived into action by the fraud.* No suit can be maintained .against 
a minor for a loan obtained upon a representation (which he knew to be false) that 
he was of age ; but the defendant should not be allowed costs in either Court.* 
But .a suit to set aside a compromise decree may sometimes succeed without 
proof of fraud * 

■Voidable —See HemanlA v. Brojendra,^ Where a decree to which a 
minor is a party has been compromised with leave of the Court under this rule the 
compromise cannot be subsequently re-opened by the Court ftropHo tiiolu on the 
ground that it gave the minor less property than he was entitled to under the 
decree The modes m which such an order can be impeached are, at the most, 
two, namely, by rcMew or by suit ;• but not by an appeal* Apparent 
acquiescence in a disadvantageous compromise by one of the minors 
afur arriving at majority, though evidence against him, is not evidence of a 
conclusive character, when net continued for any consider.able time ® 

8. (1) Unless otherwise ordered by the Court, a next 

Beiiremeui oi nvxt fricnd sliftH not roti'fo Without first pro* 
friend. curing ft fit pcr.sou to be put in his place 

and giving security for the costs alrendy incurrecl. 

(2) Tlio application for the apnointmciit of a now next 
friend shall be supported by an aflidavit sliowing the fitness 
of the person proposeti, and also that ho has no interest 
adverse to that of the minor. 


ActXlVof »8S2. s 447. 

This rule applies to ll. C and Vrov. S. C. C. 

An appheaiion to substitute .a next friend must he made with notice to the 
dtiendanls ; such is the Knghsb procedure 

An .imdivil IS necessary, although the .apj>l,c.aiion is not opposed by the 
defendinls * i r / v 


9 (1) Whero tlio inlorcat of tho noxt friend of a 

n.»....i „„1 minor ia adverse to tliat of the minor or 

7 , ivlicre ho is so connected with n defendant 

wlm-e interest is adverse to that of the minor ns to make it 
mdikely tirat tlio minor's interest will bo iironorly protected 
l.y him, or wlicro lie docs not do Ids duty, or, duriim tile 
pendoney of tile .smt, ceases to icsido witliin IJritisli llidin, 


* r. rrr.vnis.lhul., (ISpr.J 1 Calc. W . K 45 a 

■ n..,.n,| . l...„ cii.n.l.. (Ih-Ktl.M) lD.h. \V,S., eTni2lC.lt.,2M 

ir*rlf»r Hrmsniinl, (1^.17) 3I CaK, S3 

I, ;c,,. u 

• >' V.'. 77 'V' 5,3 , 7 C.lc w. N., 1,0 

■ "■ <=. m,. 
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or for any other sufiicicnt cause, application may bo made 
on behalf of tlio minor or by a defoiulant for his removal; 
and the Court, if sati'^fied of the sufliciency of the cause 
a'5«;igncd, may order the next friend to be removed accord- 
ingly, and make such other order ns to costs ns it thinks 
fit 

(2) Wlicrc the next friend is not a guardian appointed 
or declared by an authority competent in this behalf, and 
an application is made by a guardian so appointed or decla- 
red, wlio desires to ho him<5elf appointed in the place of the 
next friend, the Court .shall remove the next friend unless it 
considers, for reasons to be recorde<l by it, that the guardian 
ought not to be appointed the next friend of the minor, and 
shall thereupon appoint the applicant to bo next friend in 
his place upon such terms as to the costs already incurred in 
the suit as it thinks fit. 

Act XlV of jESs, 5 nO 

This rule applies Jo H. C. and Pro^* S. C. C. 

In a suit as.ninst A for himself and as guardian of U, a decree was given 


Leave to appeal against such a decree will be granted to a minor after at- 
taining his majority when the interests of his guardian were at the time of 
passing the decree in conflict v»ith those of the minor.® 

[/^cn such /rr/wj— Whcrc a guardian insists upon his right to be appointed 
next friend the Court may require him to give security for the costs already 
incurred * 

10. (1) On the retirement, removal or death of the 

Buy of proco.d.„g, PrOOOed- 

OD removal, _ etc , «if ings sliall bo stivyod Until the appoint- 
next friend ^ friend in his place. 

(2) Where the- pleader of such minor omits, within a 
reasonable time, to take steps to get a new next friend 
appointed, any person interested in the minor or in the 

> Shijoliurrut Singh v. Lnlljee, (1870) I3 W. U , 202 

• Pitamber v. lehan Chunder, (1872) 18 W, ll., 169 

< Ciirsandas t-. Ladkavalioo, (1898) 20 Pom., IQi 

♦ See Report of Special Committee. 
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ation that a state of things existed io the truth of which representation the person 
making it had no honest belief.* A Court of equity will deprive a frautwlent 
minor of the benefit of a plea of infancy ; but he who invokes the aid of a Court 
must establish not only that a fraud was practised on him by the minor but that 
he was deceived into action by the fraud* No sun can be maintained against 
a minor for a loan obtained upon a representation (which he knew to be false) that 
he was of age , but the defendant should not be allowed costs in either Court. 
But a sun to set aside a compromise decree may sometimes succeed without 
proof of fraud * 

Voidable —See Hemanta v Itrojendro.* Where a decree to which a 
minor IS a party has been compromised with leave of the Court under this rule the 
compromise cannot be subsequenOy re-opened by the Comx\. prof>rio tnoiu on the 
ground that it gave the minor less property than he was entitled to under the 
decree. The modes in which such an order can be impeached are. at the most, 
iwo, namelj, by review or by suit;* but not by an .appeal.* Apparent 
acquiescence in a disadvantageous compromise by one of the minors 
aher arriving at niajoniy, though evidence against him, is not evidence of a 
conclusive character, when net continued for any considerable lime * 

8- (I) Unless otherwise orcJeretl by tlie Court, a iioxt 

Retirement of next fricnd shall not rotirc without first pro- 
fnend Curing a fit person to be put in his pbco 

ami ^ivin" security for the costs already incurred. 

(2) The application for the appointment of a now next 
friend sliall bo supported by an anidavit showing tho fitness 
of the person proposed, and also that ho has no interest 
adverse to that of the minor. 

Act XIV of iSSj, s 447. 

Tins rule .applies to II. C. .and Prov S. C. C. 

An npplic.aiion to siibsutute .a neat friend must be made with notice to the 
defendants ; such is ihe Rnglish procedure 

An alTida,,! althoajl. th. api.licion is noi opposed b, ihe 

defendants • t r / 


9 (1) Whore the jnterost of tho next friend ofa 

r»bi'w»i of neit luinor is adverse to tliat of tho tninor or 

lie is RO connected with a defendant 

who-^o interest is adverse to that of the minor ns to inaho it 
unitkdy that tho minor's interest will bo properly protected 
by htm. or where ho docs not do hia duty, or, during- tho 
poinloney of the suit, ceases to reside within British fndm, 


' tuj'^.r.nvfy (IW,) | C#lc, W, X., 433. 


lit.bmoISuU nS9Sj2'iC.l«.0,P,. W.N.SSOr 

I ; 3 R. N., 4CH. ' ' 


t'l (iv'v.) .jt- c.t- 3Sl 

• li'-vnnnt f. n.m Chsnd-r fil.o<b. (|s9r>) I OvV. W. X., 2T0 5 2»C*lc -'M 
n.-rv».,.», ttH"*lr.. (|voijI 7C4K.S73:L n ITI V rs 

• '• =’ no." : caI • ■ 

•. ....I, 013 , 7 do. W. N„ .[0 

- . II....:., "'.Ai I" n.o.. II. c. 311. 
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or for nny otiicr sufficient cause, application may bo made 
on of tl)c minor or by a dcfciuiant for his removal ; 

and the Court, if satisfied of the sufficiency of the cause 
assigned, may order tlie next friend to bo removed accord- 
and njnkc sucli otljcr order ns to costs ns it thinks 
fit. 

(2) Whore the ne.xt friend is not a guardian appointed 
or declared by ati autliority competent in this bolialf, and 
an application is made by n guardian so appointed or decla- 
red, who desires to bo himself appointed in the place of the 
next friend, the Court shall reinovo the next friend unless it 
considers, for reasons to be recorded by it, that the guardian 
ought not to be a])pointed the next friend of the minor, and 
shall thereupon appoint the applicant to bo next friend in 
his place upon such terms as to the costs already incurred in 
the suit as it thinks fit. 

Act .\IV of 1SS3, s 4.16 

Thi* rule applies to li. C. and Troi'. S. C. C. 

In a suit apainst A for himself .ind as Ruardi.nn of U, .n decree was given 

r Ihit «k» .>nH nnt A W9« iKo 


own Wife.* 

Leave to appeal against such a decree will be granted to a minor after at- 
taining his majoniy when the interests of his guardian were at the time of 
passing the decree in conflict with those of the minor * 

l/fion such firms — Where a gu-irdian insists upon his right to be appointed 
next friend the Court may require him to give security for ihe costs already 
incurred.* 

10. (I) On the roCirement, removal or death of the 
suy of proceedings Hoxt friend of a minor, further procoed- 
00 removal, .etc., oi inga shall be sUvyed until the appoint- 
nextiriend. ment of » ne.xt friend in his place. 

(2) Where the* pleader of such minor omits, within a 
reasonable time, to take steps to get a new next friend 
appointed, any person interested in the minor or in the 

» Shcoburrut Singh t>. Lalljee, (1870) 13 W. U , 202 
* ritamber v. Ighan Chunder, (1B72) 18 \V. R., 1C9 
» Curaandaa v. LacUtnvahon, (189C) 120 Bom , lOt 
‘ See Report of Special Committee, 
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matter in issue may apply to the Court for the appointment 
of one, nnd the Court may appoint such person as it 
thinks fit. 

Act XIV of 1882, sects. 448*449 

This rule applies to H C ftwd Prov S. C C 

On the (lenih or remov.tl of a next friend, it is the duty of the solicitor or 
ple.ider for the pl.xmtiff to apply to the Court fot an order, appointing a new next 
friend m his stead * 

In England, when a next fnend dies, the paternal relations of the minor are 

first consulted as regards Ims successor * 

No person can be appointed next friend without his consent, and before 
nnhing such an appointment the judge should he satisfied of lits willingness 
to act 

If a next friend he not appointed, and the suit « dismissed, defendant cannot 
gel his costs from the minor * 

Quitn — sVhethcr a minor, who having been a pwtv to a suit was served 
with summon*, afierwards, on atmioing ms/ority earned on the suit as transferee 
of the estate from the ivido'v, previous owner, w.ts not bound as a ptrly ?* 

11. n) Where tho guaTtUau for Iho suit ilesiros to 

""I •’'> »>• 

erdraihof guardisn for otlicr ftunicieiit ground mnoo to appear, 
t)io Court tuny permit sue}) guartlian to 
rotiro or may romovo him, and may make such order as to 
costs as it thinks fit. 

(2) Where the guardian for the suit retires, dio% or is 
removctl i>y t\\c Court during tho pendency of tho suit, tho 
C'lurl fiiinil nppninl a new guaidi-m in p'jnco. 

v\<i XIV of iSSj, sects 458-459 

Tliii rule applies to H. C- and l*tov. S. C C. 

Com ran be recoveted from a person acting as guardian if he has acted 
improperly ; • unless he h.as I>ecn appointed wuhont his consent.* 

Ordmard). when the nest friend of art infant dies, his nearest paternal te- 
latiOTs ate eaudeJ m nominate the new next frieoil.^. 

Do'ilron to rntlm — I'rosisitMi u here made for the a oluniary retirement 
of a (iu.filan ; .an aiidition to itieab'irc s«lnns nf the former Code, 


I’cRib'rton, (I'lTTjC 


• Wrs'tije. IVrsihj, 2 CsiS'p t»rn|»,, O'tt., 211. 

* >7 r-i. .HTt 1 

* Tsfii-i' » Tum»r, I S’r* , 7 in, 

• Tra.lir.»xh.|)i.a 3 /J.. «. || A.. 107 ; U C*!-* . JSfJ 

* .V*r«MmU F.su r. Uk.hmi- 

■ 1.'-." 'J't i V.'>m . 

t*'. tr ** »■ »>J. .147 r tV.„lf r IVnVrtnn. ||S 77)0 
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12. (l) A minor plnintifTor a minor not a party to a 

^ ^ j suit on who'se belialf an application is 

winw rUmofTor pcmliiijr shall, on nttaininn; majority, elect 
•pj.iicant on Mtiming whether he will proceed with the suit or 
niiplieation 

(2) ^Yhoro lie elects to proceed witli the suit or 
application, he .■'liall apply for an oidcr discharging the 
next friend and for leave to proecccl in his own name 

(3) Tlio title of the suit or application shall in siicli 
c.a«o be corrected so as to read thenecrorth thus • -• 

‘'A. 13., late a minor, by C. D., In's next friend, but 
now having attained majority.” 

{•!) Whore he clods to abandon tlic suit or application, 
ho shall, if a solo plaintilT or solo applicant, apply for an 
order to dismiss the suit or application on ropayment of 
the costs incurred by the defendant or opposite party or 
wliich may have lieon paid by his next friend. 

(5) Any application under this rule may be made ex 
;;ar/e : but no order discharging a next friend and permit- 
ting a minor plaintifi* to proceed in his own name shall bo 
made without notice to tho next friend. 

Act XIV of i£8:, sects. ^50, 451, 452 and 453. 

This rule applies to II. C. and Psov. S. C C. 

Leave Will be given as a matter of cour-fr, unless there is an absolute bar by 
positive emctmeni, The onnS'.i<»n to comply »uh the requirements of this 
rule IS a mere irregularity and will not b.ar eecciuion of a decree An appli. 
caiion under this rule may be mide cr /.We and does not req^uire any notice. 
The provisions as to the correction of title refer to a pending sua and not to a 
suit afier final decree, in which it only remains to proceed to execution.* 

13- (1) AVhero a minor co-plaintifl’ on attaining inajo- 

Wher, ». rity >lesir^toropudiatot}w!<mt, ho^hall 

plaintiff attaining majo. RpPv tO liaVC ilia liaiUC StrUClc OUt aS CO* 

ntydes.res to repudiate plaintiff; and the Court, if it finds that 
ho is not a iiece.ssary party, shall dismiss 
him from the suit on such terms as to costs or othorwiso as 
it thinks fit. 

(2) Notice of the application shall be served on thr- 
next friend, on any co-plaintifF and on the defendant. 

(3) The costs of all parties of such application and of 

all or any proceedings theretofore had in tlio suit Hh-iU I ' 
paid by such persons as the Court directs. ' 


• poorga ilohuii Duss e, Tahir Ally, (1895)22 Calc,, 270. 
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( 4 ) Where the applicant is a necessary party to the suit, 
the Court may direct him to be made a defendant. 

Act XIV of 18S2 ; sect. 454 

This rule applies to H. C. and Prov. S C. C 

. . ... . 

, irm of his 

ruck out 


In England, if the next friend requires It, the late minor will be made a 
co-defendant ' 

14 (1) A minor on attaining majority may, if a sole 

UnreatonOiie or im- plaiiitilY, oppV that a suit instituted in 
proper *uit. his name by a next friend be dismissed 

on the ground that it was unreasonable or improper. 

(2) Kolice of the appUcalvon shall he served on all the 
parties concornod ; and the Court, upon being satisfied of 
such unrcasonahloncss or impropriety, may grant the applica* 
tion ami order the next friend to pay the cogts of all parties 
in respect of the application and ol anything done in the 
suit, or make such other order ns it thinks fit. 

This rule ^pphe8 »o ll. C and Prov S. C. C. 

.\ mmor, on auiining his majonty, catmox gsX a b'l\ filed on hvs behalf 
dismissed with costs to be paxi by his next ftiend, unless he Can prove tu the 
siiisftciinn t,f the Court that the suit ».is unreasonable or improper, otherwise 
he must pay all costs* A fd-^d a hill as next fnend of 11, whom he alleged to 
be ('f unsound mind. Il’s sanity was establivhed : on apphc.alion by 11, to 

ha^ethehiW taVtn nfl the file, that he waa entitled to an indemnity against aU 
the consequences nf ihe suit hating been instituted in his natne, and that A 
must r'y fl’s costs, as between solicitor .and client, of the application, and the 
deftndani’s costs of the suit, .is between patty and party including the costs of 
the .application m the lowest Court and on appeal.® 

16 Tlio provisions contained in rules 1 to 14, so for 
.\pi.ii-atnn i.( rule. “*’<5 appUcnlilo, slmll o.xtond to 

I . ft uo.-iBii.! pcnsoiw adjudged to bo of unbound mind 
^ ami to per-soiis who though not so ndjud* 

Spjftl UK* fouml by the Court on inquir}', by reason of unsound- 
of luiml or mental infirinily, to bo incapable of protco- 
t'mg tbi’ir interests when suing sir being sued. 

Aft XlV fif 1*?:, 46^ 

T1 » iv.’f ap,.’ ra m J5. C, and I'rcr. S. C. C. 

• ^ ’uind comprehends imbecility, whe- 

-T am f,om oM agr, as well as lunacy or mental alienation 
' ‘ ' ' » « (tsA.t)s. ^ ^ - 

‘ 'i‘»' 'k t/,i 

O'*''-'! a Ou .\pp. 
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resultitif: from disease* Unsoundness of mind taken by itseH is not suOlctcnt 
to bnns a person within the term “lunnir’* Th>s rule has been extended to 
coserihe case of a person incapacitated by reason of mental iieakness or of 
being a deaf mute from protecting bis own interests ® 

Lunacy.— A person alleged to be a lunatic, though not found so under 
Act XXXV of 185S, may appear either m person or by vakil ;* and where a suit 
for partition was brought by a next friend for a person not adjudged a lunatic, 
a subsequent adjudicalinn was held not to save the error;* but this decision has 
not been followed, and it has been decided that on general principles a Court 


under Act XXXV of 1S58 must be ni ide a party to a suit against the lunatic.® 
As to the distinction to be drawn between lunacy with lucid intervals and a slate 
of sound mind subject to occasional unsoundness arising from accidental and 
temp'Jrary causes, see the case of Cketk in re.'* When the name of a 

lunatic pluntifT was struck out of the pi »mi by his pleader and by his guardian 
without authority and suhse<iuenily restored, it was held that the restoration 
of his name must relate btek to the filing of the suit, which was accordingly 
instituted m time*® On an application under sect, tij to the Judicial Commis- 
sioner la set aside a decree which h.id been obtained in a suit against the 
Court of Wards as representing the stale of a lunatic, held, that, even if a 
guardhn of the lunatic's person had been appointed (of which there svas 
no evidence) and had continued to be guardian at the date of the decree, Act 
XVM of 187^ IS 175 and 176, did not render the suit incompetent.’* 

The High Court of the North-West has not by s. is of the Ch.arier any 
original jurisdiction in respect of lunatics who are natives of India.** Act 
XXXV of 1858 provides no machinery nor does it confer any power upon the 
Court to deal wuh the jomi family property or interfere in the affairs of a joint 
family.** Where a wife .alleging her husband not adjudged a lunatic to be of 
unsound mind, brought a suit a> next friend, the Dombay High Court ordered an 
enquiry (i) as to whether the husband vyas of unsound mind: (3) as to whether 
the suit was for his benefit.** The provisions of Cliap XXXI, former code, were 
not exhaustive, and where .a person 1$ admitted or has been found to be of unsound 
mind, although he has not been adjudged to be so under Act XXXV of 1858, 


* Cowaiji Deramji, in re, (I8S3) 7 Bom , 15. 

* hlierrain r. Scliorn, (IS75)21 W. It, 124 

* See Report of tlio Special Committee. 

* Umi Sundari D.vsi V TUroji Ilaldar. (I8H1).7 Calc’, 242 ; see also Bindabun 

Chuoder r. Kali Dns*, \V. It., I8C4, 208 ; JtmnagadU v. Thatipacthi, (l8S3) 
0 JIad , 380. 

* Tukaram v. Vithnt, (1889) l.t Bom., C5C 

* Rftsik V Uidhumukhi. (1000) 31 Calo. 1094 ; 10 Calc , W. N. 719 i 4 Calc. L. J., 

300: Venkatraraaiin t>. Timappa, (1891) 16 Bom., 132; and see Cahen, 
tx p^rU, (1879) IOC. D, 183. See, however, Bhoopeiidra Narain Roy v. 
Ureesh Narain Roy, (1881) C Calc., 539. 

’ Kola Chand v. Shoolochnnn, (1874) S2 W. R , 33. 

' Cliunderabati Koeri V. Monji Lai, (I39G) 23 Calc., 512. 

* See Nagappa Chctti, tn re, (1893) 18 Mod., 472. 

•® Kirparam v. Uodia D.vyalji, (1893) 10 Bom., 133. 

*' Asharfi Lnl t). Deputy Oomr. of Darabanki, (1894) L. R.. 22 I. A.. 90 1 22 
Calc.. 729. ■ ' 

r* Jaundba Kuac v. Court of Wards,(l882) 4 All , 159. 

*' Trimbak Lai v. Hira Lai, (I89G) 20 Bom., CS9, 

“ Pransakhram « Bai Ladkor, (1899)23 Bom., 653. 
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(4) NVhere the appVicanfc is a necessary party to the smt, 
the Court may direct him to be made a defendant. 


Act XIV of 1882 ; sect 454. 

This rule applies to U. C. and Prov. S. C. C 

" ■ ’ • * * •« his application niust be 

■ epudiate It, the form of his 

• ive his name struck out 


In Tlngland, if the next friend reqnires it, the late minor will be made a 
co-dcfcnd.tnt ' 

14 (1) A minor on attaining majority may, if a solo 

Unre^^onsUe or ini plaiiitift*, apply that A suit instituted in 
VTopvTuvut. name 'by a next friend be dismissed 

on the ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned ; and the Court, upon being satisfied of 
such unroasonahloness or itnproprioly, may grant the applica- 
tiou and order the tio.xt friend to pay the costs of all parties 
in respect of the application and o! anything done in the 
suit, or make such other order ns it thinks fit. 

This rule applies to 11 . C .md Prov. S. C. C. 

A minor, on aitamms Ins maioriiy, cannot get .a hilt filed on his behalf 

dismined with costs to he paid by 

latiifsction of the Court that the suit » • • • • • • • 

he must pty all costs* A a . .. • . . ■ ■ 

t« of uftso'ind mind. U's sanity was e* 
lis»c the hiU tikcn olT the file, that 

the consequences of the Suit having !•• • • ■ • 

must pty IVs costs, .ts between joli • • . 

tfefcndtni's costs of the suit, .IS betwfc . . . , 

the apphc.stioi in the lowest Court and on appeal.’ 

15 The provi^ons contained in rules 1 to 14, so far 
.\nu-siHn of rubs applicable, shall o.xtend to 

t. of oiisnofid persons n<ljiulgc<l to bo of unsound mind 
and to persons who though not .so adjud- 
gfsl an* found hy the Court on inquiry, by reason of unsound- 
no'H of mind op mental infirmity, to be incapable of protec- 
ting thfir intorosts when suing or being .sued. 

An XlVof ISS:, 

Tl. . IV.V app’.es to H. C. and PrCT. S. C. C. 

mind.— The term unso-ind mind comprehends imbecility, sshc. 
f'on^ Junicy or mcnfil alienation 

' 1 ■ ^r..u. “ ■ 

j * 'UM 

tisi-siaci.. A|.p.TS». 
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resHltmc from disfi'e ’ UnsQundness of min<l tnken by itself is not sufficient 
to bnn^ a person «iihin the terns “lunilir’* Tins rule lias been extended to 
coxerthe case of a person mcaparnated by reason of mental »eakness or of 
being a deaf mute from proiectiotj his onn interests * 

Lunacy — \ per»on alleged to be a lunatic, though not found so under 
ActXXWof 185I mav appear either in person or by vakil ;* and where a suit 
for partition was brought b) a nest friend for a person not adjudged a lunatic, 
a subsequent adjudiciiion was held not to sue the error,* but this decision has 


As 10 the distinction to be drawn between lunacy with lucid iniersalsand a state 
of sound minJ subject to occ3>ional unsoundne<$ arising from accidental and 
tcmpirarj causes, see the case of Ckcth iri re * When the name of a 

lunanc phmiiff was struck out of the pi tint by bis pleader and by his guardian 
nithmt aiihoiit) and subsequently restored, it xxas held that the restoration 
of his nam* must relate back to Ihe filing of the sun, which was accordingly 
instituted in time’® On an application under sect 115 to the Judicial Commis* 
sioner to set aside a decree which had been obtained in a suit against the 
Court of Wards as representing the state of a lunatic, held, that, even if a 
guardian of the lunatic’s person had been .appointed (of which there was 
no esidence) and had coiitmurd to be guardian at the date of the decree, Act 
X\'ll of 1876, 5s 173 and 176, did not render the suit incompetent.” 

The High Court of the North-West has not by s 12 of the Charter any 
original jurisdiction m respect of lunatics who are natives of India.** Act 
XXX\’ of 1858 provides no machinery nor does 11 confer any power upon the 
Court to deal with the joint family property or interfere m the alTairs of a joint 
family** Where a svife alleging her husband not adjudged a lunatic to be of 
unsound mind, brought a suit a> next friend, the Hombay High Court ordered an 
enquiry O] as 10 whether the husband was of unsound mind t (2) as to whether 
the suit w as for his benefit* * The provisions of Chap XXX I, former code, were 
not exhtustixe, and where a person 1$ admitted or has been found to be of unsound 
mind, allhough he has not been adjudged to be so under Act XXXV of 1858, 


* Cowasji Iteremji. in re, (18S3) 7 Bom., 15. 

’ Sliermin r. Scliorn, (1973)21 W. It., 121 
’ Sec Report of llic Speci.a? Committee. 

* Uins Sun'I.xri Dtsi V Ramji HaliHr, (I8HI}.7 Calc’, 242; see also Bindabun 

Chunder v Kali Uasi, \V. it , l 8 Gt, 263/ >Toiinag(idla v Tliatiparthi, (1883) 
a 3fad , 

* Tukaram V. Vith.il, (1899) 13 Bom., 656. 

* Rasik V Uidhumukhi. (1906) 3.3 Calc. 1091 5 10 Calc , W. N. 719 i 4 Calc. L. J., 

300; Vcnkatramaiia v. Timappa, (1891) 10 Bom., 133; and see Cahen, 
expirle, (1879) IOC. D, 183. See, however, Bhoopeiidra Narain Roy v, 
Orec^li N'arain Roy, (1891) C Calc., 539. 

’ Knia Ciiaiul v. Shoolochana, (I«74) 22 W. R , 33. 

' Cliunderabati Koeri V. Monji Lsl, (1S9G) 23 Calc., 512. 

* See Nagappa Chctti, in re, (1895) IS Mad., 472. 

Kirparam V, Uodia Dayalji, (1895) 19 Bom , |35. 

** Asharfi Lai u. Deputy Comr. of Barabanki, (1894) L. R., 22 I. A., 90; 22 
Calc., 720. 

** Jaundha Kuar v Court of Wattls,{1882) 4 All , 169. 

* ‘ Tnmbak Lai v. Hira Lai, (1890) 20 Bom , 659. 

** Pransukhram v Bai Lailkor, (1899)23 Bom , 653. 
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fir by .iny other law for the time being in force, he should, if a plaintiff, be 
to sue through his next friend and the Court should appoint a guardian 
ivhere he was a defendant.' A guardian may be appointed under Act aXA* ®* 
lEtS to the property \c«ted in a lunatic as a head of A Colliclor 

.nppoinled under s ii of Act XXXV of 1858 to take charge of the estate of a 
lunatic cannot himself sue on behalf of the lunatic, but must appoint a roanagcf 
lor \bt purpose * 

A guardian of the person only of a lunatic has no right to bring a suit in 
respect of the lunatic’s est.atf. The manager of the lunatic’s estate is the only 
person who can insiiuiie snch a suit. The word guardian in r, i ohcn apphed 
to .a lun.atic means the manager of his esute. Under this rule a person Other 
than the guardian of the estate can also sue with the leave of the Court.* 

Tlvidtnct of lunacy — The bare assertion of witnesses unsupported by any 
det.ails of the causes, the course ami treatment of the malady ought not to be 
accepted as satisfactory proof of rnsanity * U should be clcaily shoun that 
there is ground for supposing thst the person is of unsound mind ■ The imiutry 
should he directed to the fact as to uheiher the alleged lunatic is incapable of 
managing his afT.iirs irrespective of the cause of such incapacity.' In the 
al sence of any provisions in the Code of Cml I’roccdurc for the mainten'snee 
of suits against persons “f unsound mind who have not been so adjudged under 
the Act, the Court should appoint a gurrdian ad Utem, upon its being established 
that the dtfendant uas of unsound mind." 

16 NoUling Ht this Order slmll apply to a Sovereign 
String for I’rineM Prltico or Ruling Chief suing or being 
■nd Chief*. sued in the nnioc of his State, or being 

sued by direction of the Governor General in Council or a 
Local Government in tlio name of an agent or in any other 
name, or shall he construed to effect or in any way derogate 
from the proviMons of any local law for the time being in 
force rcliting to Mills by or ngainst minors or by or against 
lunatics or oilier persons of unsound mind. 

Act XIV of iesj. *• 4'j4. 

Thi* lu’c applies |0 n C. .and I’rov. S C C. 

Court of Wnrdfl —"'here .a suit wi* hiought by .a manager under the 
Coot of W.iid* cn b*half of .a ward, and it was objected that he h.ad no .author- 
ity to t ihe I’nvy considered |hi» objection merely f irmal an I refused 


oKltnr 

»r » (T srji r K»'sst* Cliarya, tiViHJ 21 Mad., 401 
w N'*!h r (*..l'»ir|,w «if MiMi^tiTr, (ISSTJ 7 W. U , S 
hr lliul.l, ,4*0. 

.^‘.ir>tr J’-drlsna^tlSTDeiW. U . M. 

;*r»f^V*Ir Wo-i-n*, (1*72) IH W, U.. 

• O-jr |•.',^M•-l*•l-<gS,(|S73)e‘»\V. H.M 

v-'s , vu.\ , ii>\ 

’•r V*I» 1 . r IViVm*.. flSsl) f. It , 11 I.A., eo , 10 Crtl , C28, Sm 

IIS'*!) n M»»l , 107 { ^»nk^ r. rutlamir*. 14 
— !•,,«», J. (ISQl) m J 

u*, s'f i;cvr.. r,*s 5 u IL. i: i. a., s t 
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\$ to ^ suit on behslf of » ward held to hise been properly instilutetl, sanc- 
tion not hasing been obtained, see /Jiusa^ir J*4*y v Si^AiiresWiir.^ 

Local law. — See note under r. 3 (1) and Curu Chum v. AW; Ktshtn.* 


• Biseswar Roy p. Soslii Shikharesarar, (I8S9) 17 Calc., 68S ; L B., 17 I. A. 5. 

* Guru Chum p. Kali Kialicn, (|88^ 11 Calc,, 402. 
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OKDER XXXIII. 
Suits by Paupers. 


Sait. !».> I- !• Subject to the following provisions, 

te.i m/omar^uj-rM mjy suit limy be instituted by n pauper. 

Explanation . — A person is a “ pauper " when lie is not 
posssc^scd of sufficient means to enable him to pay the fee 
prescribed by law (or tho plaint in such suit, or, where no 
such fee is prescribed, when be is not entitled to property 
worth one luindreil rnpeos other tlian liis neccssar)’ wearing- 
upparcl and the subjcct-nmttor of the suit. 

Act XIV of jSSj, sect. 40'- 

This rule .ippliei to H. C. .tml Prov. S C. C. 

On an npi'licntionto sue «n the Court is required to deal with 

the question of the apohc.nnt's pauperism uith reference to this definition.' 

A person Itavin^ property skocth Its l6oo is a pauper within this rule if he 
wishes to file a suit requirint; a Court fee of a greater amount.* 

“Other than "—See A'nr^»r»*ri v. 

Subtoct-mattor of the suit.— The enquiry into paunerism under rr. 6 and 
7 laVes rfacc brfure anv suit is in existence Where on suen an investigation the 
other side deposited articles clvimcd of the value of one Iiundred rupees, it was 
held that these articles d'd not form any portion of the subiect-matler of the suit, 
and the petitioner was not a pxu.ier.* A person who applies for permission to 
sue as a ptuper is not liound to try and raise funds by mortgaging his chim.* 

The old section {401) withholding the right to sue for damages for loss of 
caste, d'fvmjt I'in and abusive Ivnguagc has not been reproduced. 

Plaintiff— .\ p’a ntifTmay he allowed tncarry on .as a pauper a suit ins- 
tituted in the ord narv way • A person who has obtained leave to sue under s. 
18 of the Kel gious Knd'iwmeots Act for the removal nf the trustees of a temple 
may sue in /.-ree 

hUnor.- ivil cm bs brought in /4>rwJ /tv/fn'i on behalf of .a pauper 
m oor hy a rest frieml .* hut the failure of the suit is no ground for throwing the 
costs of tl.e suit on the next friend* 

Rriprenenlntlvo — Tliefc is no necessity to enquire if the representative of 

• McVvnmi.l llumn r .\]u<1hU rra>vl, CISHX) 10 All , 4C7. 

• r .‘•‘.'ilSxr, Sit-in. I. It.. Cl*. 

• Krl.'-ilwir 5!'-n*l.xr.<lt»»5) Wltam.iM; 8 Rom. I.. U., C7l. 

• |i« k'V vrsth r. (is'-ut) Ift Omn., Cil7, 

• Vr.l,r.»r I'm-.l-r X-Bf ». {KTO) 3 M*-! , 219. 


* N.rir .1 

1 I- m . tf. S Th- 



iv-ril Ksth. 11X771 2 Cat-.. IVIjlt-Tji r. Pskhsraiii. (IMI) 
-mp*wi e r«l-ntla Tranwxjr Iti., (ItDI) "i) Cslc., 3l9. 
KrivStitMmi SsiLvr. fl 901 ) 21 llsd , 419 . 


V I'f->VH>.,.n.>j»,(|n-;3) II It L. It., 373 : 
irxxtja r. (im,) 3 JJ,,! , 3. 


who Is not « 


»».U*7e,g:,\v. It., 318. 
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SUITS ur rAurF.n«. 


Oil 


a piiipet i» . 11*0 a pauper the Cobti, if *aii<fied that he is tlie lepal reprcscntatite 
shoJd \ll .w him to cair) on the suit * 

Fiduciary cbarncter -\n eTCcator or administrator can sue in 

Defendant - A defendant ma> be alIo*ed to ticfend a suit in fonnA 

f ^ 

Pauper appeals —See O XLIV, /.v/ 

Respondent — Cro«s objections under O XLl, r. 22 cannot be heard in 
fcrvA fauftnt 

2 Kverv application for pcrini-s'iion to sue ns'a paupcr 
..t -ippbf^ f'linll contain llio jmrticulnrs required in 
regard to plaints in suits : a schedule of 
ativ rnovcalile or iuinniveablc property hclongiii" to.tho ap- 
plio-int, with liie cstiniatetl value thereof, simll bo annexed 
thereto . and ii shall ho signed an<l verified in tlie manner 
prescribed for the signing and verification of pleadings. 

Act Xl\' of 1882 , sect 403 

Tins rule applies to 11 C and I'rov. S. C. C. 

An uniuccesiful application of a wife to sue for dower in /crw/r/irw/enV 
though opposed by her husband in a counter- petition denying lus liability, is not 
such a demand and refusal of a dower as to constitute a cause of action. The 
application merely expresses an intention to demand, if allowed lo do so, in a 
particular way.* 

Court-fee,— See art 2 , Sched. 11, Act Vll of 1870 

3. Notwitlistandlng anything contained in these 
rfexentatmofepph. ndc.s, tho application slml) be presented 
to the Court by tlio applicant in person, 
unless lie is exempted froin appearing in Court, in which case 
the application may bo presented by an authorized agent 
who can answer all tnaicrial questions relating to the 
application, and wlio may be examined in the same - manner 
as the party represented by him might have been examined 
had such party attended in person. 

Act XIV of 1882 , 5 . 404 

This rule applies to H. C. and Prov. S. C C. 

This rule is imperative, and a petition lo sue must be 

presented m person, unless the pauper is exempted from appearing in Court 
under ss 132 , 133 • 

‘ Bhagbut V Buloram, (I8C5)3 W. R., Mia., 20. 

» Bill, in re, (1881) 7 Mad , 390 ; Vawn Bai, *n ihs malttr of, (1804) 18 Bom , 237. 

• Doorgn Cliurn v. Nutokalty, (1880) 0 0. L R., 120 ; S Gala., 810, 

• Brojeshwan t» Ouroo Cliurn, (1835) II Calc., 73d 

• Khaiooroontsaa r. Ryeeaoonisaa, (1874) L. R , 2 I, A., 233 : 15 B T. R P o 

300 s2t VV. R , P. O., 163 . -i-.ft., i.c., 

' “(llnUOJI.r’lliy"’’ "1 1 • Stdden 
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ORDER XXXIII. 

Suits hy Paupers. 

Suits may bo institu- 1- Subjcct to the following provisions, 
ted la forma pauperts gyit lyjay be instituted by a pauper. 

Explanation. — A person is a “ pauper " when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit. 

Act XIV of tSSs, sect. 40'- 

This rule applies to H. C. and Prov. S. C. C. 

On an application to sue in formJ pauperis, the Court is required to deal with 
the question of the applicant’s pauperism with reference to this definition ' 

A person having property worth R$ i6oo is a pauper within this rule if he 
wishes to file a suit requiring a Court fee of a greater amount.* 

“ Other than "—See KrishnabiXt v. A/afras/inr.^ 


sue as a pauper is not bound to try and raise funds by mortgaging his claim * 

The old section (402) withholding the right to sue for damages for loss of 
caste, def.imation and abusive Unguage h.-»s not been reproduced. 

Plaintiff — A phnintifT maybe allowed to carry on ns a pauper a suit ins- 
tituted in the ordinary way* A person who has obtained leave to sue under s. 
18 of the Religious Endowments Act for the removal of the trustees of a temple 
may sue in fortttd pauperis.'' 

Minor.— A suit can be brought in /orwif on behalf of a pauper 
minor by a nest friend ,® but the failure of the suit is no ground for throwing the 
costs of the suit on the next friend.® 

Representative —There is no necessity to enquire if the representative of 


* Muhiramsd Husain v Ajiidhis Frasail, (18SS) 10 All , 407. 

• Gmigrtbii r. fehridhar, (IfHW) 8 Bom L. R., C4i. 


• Kri«linxl>Ai r. Monolinr, (I9*Xi) 30 Bora., 893; 8 Bom. L. R., C71. 

• 1>»ittkaiislli r. Madhairav, (|8*9G) 10 Bom., 207. 

• V».Unt4 r. rfrinrletamma, (1879) 3 M«1 , 2t9. 


• ^ '^***’‘’ • 11^ ; Kevji r. Sakharam, (1834) 

r> ii.)ra . 01 j ; Thorapsofi e. Calcutta Tramway Co , (1891) 20 Calc., 319. 

^ l•uru»Aml CTielti v Krishiisaami KaiVar, (100|)2> Mad., 410. 

Sr,'!llv,,!vrrr® *■ ^’'^"?woy'.(l»73) n u. l. n , 373 ; who Is notw 

l I r '•'vkatanara.ajar.Achcmma. (t893)3Mad., 3. 

Ki.h.,tc. (1870 25 W.R., 316. . 
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suiT-^ HY I’AiTr.ns. 


on 


a p.i.ipcr li al‘0 A pauper the Court, rf sati«fie(! tliat he tj the IfRal reprcsentali\e 
ihouM .illon him to catr) on the jiut.' 


Fiduciary character -An executor or aiSministrator can sue in fcrmA 

Defendant - \ derendam maa be allowed to defend a suit in fcrmA 
f ruf'ent ' 

Pauper nppeala —See (> \1 JV, /.’j/ 

Respondent — CrO'S objertions under O \LI. r 22 cannot be heard in 
fervA f tu/fni '* 

2 E\cry application for pcrini‘«siou to sue ns a-pnuper 
o-ii'rni* ..f spi-iif- .‘'hall cojitnin tho pni ticiilars re([inre(l in 
rojeanJ to plaints in suits : a sclietiulc of 
any nnKcalilc or itninoacalrlc property bclon^in" to tlie ap- 
plicant. njth the ostitnatctl value thereof, shall be annexed 
thereto . and it shall he signed aiu! verified in the manner 
presenhod for the sigiung and verification of pleadings. 

v\ct .XU' of i88:, sect joj 

This rule apphes to 11 C and I’rov S C. C. 

An unsuccestfat a— -r - . « e^. a^. a. *„ •. 

thouyh opposed by her 
such .1 demand and rc 

application merely expr* • • , 

pariKuhar way • 

Court-fee. — See art 2, Sched It, Act VII of 1870 


3 NotwitiiitAiKling anything contained in these 
I'rescnwtionofsppii. J'ules, tlio application shall bo presented 
to the Court by tlio applicant in person, 
unles.s lie i.s c.xomptcd from appearing in Court, in which case 
the application may bo presented by an authorized agent 
wlio can answer all nintcrial <]Ucstions relating to the 
application, and who may bo examined in the same manner 
as the party represented by him might have been examined 
had such party attended in person. 

Act XIV of 1882, 5 404. 

This rule applies to H C. and Prov. S. C C. 

This rule is imperative, .md a petition Jo sue must be 

presented in person, unless the pauper is exempted from .appearing m Court 
under ss 132, 133 • 

' Bliagbut v Duloram, (1865)3 W', K , 5Ii« , 20. 

* Dill, in. re, (1881) 7 >Mad , 390 5 Dawn Bai, in the matter of, (J89«) J8 Dom., 237. 

• Uoorga Churn v Nittokally, (1830) 0 0. L It., 120 ; 5 C<do., SIO. 

‘ Brojeshwari w Curoo Churn, (1885) U Cola, 733. 

‘ r2°"'''“n’: pf";”,®’"’ “ '■ ^ ‘ I- 'I- c.. 

■ '1;rs7u7M“3®''' 
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ORDER XXXIII. 

Suits by Paupers. 

Suits may be inatitu- 1 . Subject to the following provisions, 
tedxn/omapavperfs suit may be instituted by a pauper. 

Explanation. — A person is a “ pauper ” when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit. 

Act XIV of i88:, sect. 401. 

This rule applies to H. C. and I’roi?. S. C C. 

On an application to in for/ml pattfieris, the Court is required to deal with 
the question of the applicant’s pauperism with reference to this definition * 

A person having property worth Rs 1600 Is u pauper within this rule if he 
wishes to file « suit requiring a Court fee of a greater amount.* 

“ Other than ’’—See Krishnab-ti v. Manathar,^ 

Subject-matter of the suit— The enquiry into pauperism under rr, 6 and 
7 takes place before any suit is in existence Where on such an investigation the 
other side depc«'’*'' * -- 

held that these t 

and the petitiont • 

sue as a pauper 

The old section (40:) withholding the right to sue for damages for loss of 
caste, defamation and abusive liioguage has not been reproduced. 

Plaintiff.— A plaintiff may be allowed to carry on as a pauper a suit ins- 
tituted in the ordinary way • A person who has obtained leave to sue under s. 
18 of the Religious Endowments Act for the removal of the trustees of a temple 
may sue in JonnA pauptris ' 

Minor.- A suit can be brought in /tfrwaf on behalf of a pauper 
minor by a next friend ;• but the failure of the suit is no ground for throwing the 
costs of the suit on the next friend * 

Representative —There is no necessity to enquire if the representative of 

' Muhimmsd lIuMin t* Ajiidbia PruJil, (1883) 10 All., 4C7. 

• Oftngntmr Shndhar, (lOW) 8 Bom L R., Ct2. 

• Kn«hnab.vi !•. Moniliar, ( 1906 ) SOBoin., 595 ; 8 Bom. L. U., C 71 . 

• Il-arkunMh r. MedhsTrar, (|8*SC) 10 Bom., 207. 


^ '.uru.\rtM Clievti r. Kn«Hiisumi KailcBr, (1001) 21 Mad , 419. 

' l’ro“.."™oj«.(18ni II II. L. R , 373 I who 1. noU 
• i.r,, ’ S'. Achemina, (ls93) 3 JIad., 3 

1157111 MW. B., 315. , - ■ 
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» p.-wpet al'O A pauper the Court, if satisfied that he is the lepal representative 
should h^m to catr>' on the suit.* 

Fiduciary character —An esecutor or administrator c.an sue in 
*• v.ifnt' * 

Dofoadant - A defcnd.\nt mas Ire allowed to defend a suit in formA 
f.iufeni * 

Pauper appeals —bee O XI-IV, /.»// 

Reapoadeat-— Cross ohjeettons under 0. XLl, r 22 cannot he heard in 
fc^f^A f xuftrit ’* 

2 Every npplication for jicnni^'^ion to .sue ns‘a-pnupor 
<if /iri'hcA pIjrU coiitniii tlio parttculnr.s retiuircd iu 
ti'-o rojiard to plaints in suils : a .sclicdulo of 

atiy niovc.Alile or iinmovonblo property bclon^rinj; to.tlto np- 
pVtainl, wUb tbe cstnimtcd value lltoreof, be nuuoxed 
tlicroto ; nnd it vljall be .‘signed tuu! verified in the mnnner 
prescribed for the j'Mgning niid verification of picndings. 

Act XIV of i 8?2, sect 40J 

Tins ru'e applies to M. C and I’fov S C C. 

An nasuccessfal .sopficstion ««f .a wife to sue for dower In /<rw.i/.;w/eni 
ihou^lh opposed by her nustrand in .a counter* petuion denying Itis liahillt), is not 
such a derr.md .md refusal of a dower as to constitute a c.siisc of action. The 
applicauun merely eipresses an intention to demand, if allowed to do so, in a 
pariicuhr way * 

Court*fee.— Sec art 2, Sched II, Act VH of 18*0 


3 Xotwitliwtanding anything conininod in those 
1 're.^iitAiK.nof apph nilos, tlio application R)ml) ho presented 
to the Court by the applicant in person, 
unless ho is c.vcinpted fro'n appearing in Court, in wliicli case 
the application may bo presented by an authorized agent 
who can answer all iimtcrinl rjuestions relating to the 
application, and who may bo exaniinctl in tho satno- iimmier 
as the party reiiresonted by biin might Imvo boon oxaniinod 
had such party attended in perHon. 


Act XIV of 1882, 8. 404. 

This rule applies to H. C. and I’rov. S. C C. 

This rule is imperative, and a petition to sue niust be 

presented in person, unless the pauper is exempted from anpcannsj in Cni.n 
under ss 132, IJ3 ® '-wmi 


' Blisgbut f IJuloMm, {I8G5)3 W. It.. M«., 20. ' ’ ' 

* Bill, tn re, (188 1) 7 Mad., 300: Uswn Bei, im iKevialUr of, (1801) I8B0111 , '>.37 

* Doorga Churn V. NHtokally, (1880) 6 a L R., 120 j 6 Gilo., 819. 

* Brojcshwnriv OurooChiirn, (1885) II Cole., 735 * 


• ' '• =» ■ ■» >'■ I. I', u., 




llhirgosif Riddon 
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Authorized agent.— It »s not necessary that the duly authorized agent 
should be a pauper,' he may be a pleader;* but then he must be specially 
authorized as the pauper’s attorney ; an ordinary vakalulnamah is not 
sufficient.® 

If the applicant does not appear in person, he may be examined by commis- 
sion, see r 4 

‘ < ’• • \ in forma pauperis by her 

» Dt apply to an application under 

4 . (1) Where the application is in proper form and 
Examination of apph. duly presented, the Court may, if it 
cant. thinUs fit, examine the applicant, or his 

agent 'when the applicant is allowed to appear by agent, 
regarding the merits of the claim and the property of the 
applicant. 

(2) Where the application is presented by an agent, 
the Court may, if it thinks fit, order that 
tho applicmit be examined by a comis 
canttolMezannntid by gioii tn the maimer m winch the exainU 
eommiMion. nation of an absent witness may bo taken. 

Act XIV of i88:, secdon 406^ 

This rule applies to H. C. and Prov. S. C. C 

The Judge must app.irently conduct the examiniuion under the first clause. 
He cannot delegate it to any other person.® 

Rejection of eppiica. 5- The Coiirt shall reject an application 
tioB. for permission to sue as a pauper — 

(a) wliere it is not framed and presented in the 
manner prescribed by rules 2 and 3, or 

(&) Aihere the applicant is not a pauper, or 

[c) where he has, w’ithin two months next before the 

presentation of tlic application, disposed of any 
property fraudulently or in order to bo able to 
apply for permission to sue ns a pauper, or 

(d) where his allegations do not show a cause of 
action, or 


• r.hi»sbut r. Uulonim. ( ISW) 3 W. R , Mix , 20 . 

• Mohmi r. Gonr Monce, (1871) IS W. R., 198. 

• I hurJutty Kooerr. OtinMli, (1874) 21 \V. R., 308. 

I 'V*„f on ni„.^ <1902)21 Alt., 172. 

• H»nU,(t!>l3)«0M*cl.. 3C9 
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(r) wlicrc lie Ins ontercrl into nny ngrocnicnt with 
roforenoc to (ho f.uhjcct-inntter of tho proposed 
Sint under whieli any other person Iins obtained 
an interest in such subject-matter. 

Aci \I\' f f s•.-llo^s jd; an J ^07 

This rule .%pp!n» to H. C. a »«J Pio\ S C C 

Examination -Tli** cxanxmiion referred to in Pits rule is that of ilie 
pciiti irtT or his a^ern, and at this sti^e ibe Court has no power to examine 
niinessfs ’ 

Right to fiuo — If It ipnear* i?«at the snit is hid on the merits ;• or that the 
Co jri In-, no I ircth' ii'in ’ nr ihit anv other of the circitnisi.inces mentioned 
m this lul- exi.ts, ih“ ludje mii't r>-i'C' the .ipplira-inn CHtise (b) does not 
refer s I'eK to a riu-s ion nf |iinn)i tmn Im* the aopl c.aot must make nut that 
he h IS a t; 1 j I s i')sistHiu f / 1.7* tans'* of .anion capable of enforcement in 
Coin a 1.1 laln^ fir m .loswet * The Court is not bound to gise lease 
if ihr atlcjati .ns ire such Hut. if tm- tliey iso.ild s1r»w a u'ond Cause of action.® 
The Ja i.;e 'Uu I'd not at tins S*a..e of the oro'eedin *5 address himself to the 
merits of ih» ra«e ai. I ihi* lights of the piities ,® which are entirely foreign In 
the eifj iirj re<j ured m he made iindcr ihi» rii'e * 

Any ngreomant -riauit.ffhe.ng ahoit to sue to redeem a village, agreed 
to pav liix \ iki| I hiins s nt of Us 1,509. and lu default to realire it out of the 
reienue of the proper y hrU, pi nntitr could not sue as .t pauper.® 

Appeal -Th-re IS nn «ppe d fmoi an order rf;ecting an application under 
th $ rul-. -ee f) \1,1 1 1 ’ Put «*hefc a Judge. »\itli<»ut any enquiry into the alleged 
poterti of the pe'itioner, struck off her p'tu'on on the ground that she had 
subs'*'] I'tiilv (j nlin.; tiie petition, .applied to withdraw it, .an Appeal was 
allow ed 

Revision - \<i order under this role is subject to revision.** It cannot 
be set iixuie under ili C li uter Act '* 

Limitation - If one of ihr* defend ints dies during the enquiry the special 
limit iii'iii under O Wll r 4 does n<u .apply'® 

* I’.k'kidi Ojln p-hhoHfr, See also, Tarnimoney u. Ifurro 

Mul.iui, II H L It.App.'Jl 

» Dul.nr (ISSOl n i;>m . I’fi. «o<.tlKi«fie. Kokft. f Koka, (1882) 

4 51a l , :i>i . or h.r'td— VnlluMiB PnrU-h Ojlift, ptliHon^r, (1k76i 23 W. 
It, 74, Cliittar P»l r, lit] I (tarn, (1S83) 7 Alt., CCl ; Viicnilra Tirtlia v. 
bii'lliiiKlra'Iirilia, (Ih'Jh) 19 Nad . I‘»7. 

* Ouii^’a Duss, III the tna’Urof, |1S70) It W, It., 281. 

‘ Kinirakli Nnili v .Siindir Nuth, (1898) 2') All., 299 ; Aniirtlinm v. Alwar 
Maii.akklum, (lor/J) 07 .Mid , 37 

* haiikararami r tjuhraniariia, (lOOl) 27 Mad., 120. 

* Dc'iO Das tr Rim Cliaru Das, (I8a7)2Ca1e \V. N , 474 

» Copal Chandra w IJigoo Mwtry, (1901) 8 Calc \V. N., 70 

* Mail'. liar u. Lakihtnan, (I88u) 9 Bom , .371. 

* Secretary of St, do v. Jitio, (1809) 21 All , 133. 

1“ Ihildcn f (iula Knar, (1887) 9 All , 129 Compare, honever, Dwarkanath t>, 
.\la lliavr.iv. (I8alj) 10 IP.ra , 2iJ7 ; and rcm.irks of Sir Jlontainie Smith in 
.Skiiiiiert. Ordu. (1879)2 All , 211, |u 243, L R,DI A.. 126 

I* .Muha'iimid v A|u.lhia. (1S8S1 10 AIL, 497 ; Ilcbo Das v Ram Cliarn Das 
(l8'J7)2Cile W N.,47t 

•* Dahur All. iaiht Witter of, (1873) 21 W, R , 02 ; Khodeioonisa, pttitionir 
(1867) 7 \V. R • ’ 

" J.iiurdan Juliat t’ Anirit, (1883) 7 Bum , .373 

58 
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■ ■ 6. Where the Court sees no reason 
of d.j- (or application on any of the 
rojeiving cMdenca of in rulo 5, it .shall hx a day 
applicant’s paupenam Jeast ten days’ clear notice 
to the opposite party and the Government pleader) for 
receivinfj such evidence as the applicant may adduce in 
proof of his pauperism, and for hearing any evidence which 
may be adduced in disproof thereof. 

Act XIV of 1882, sect 40S 

This rule applies to H C. and Prov. S C C. 

7. (l) On the da}' so fixed or as soon thereafter as 

may be ctmvenient, the Court shall 
I roecdurc at hearing, examine tho Witnesses (if any) produced 
by either pirty, and may examine the applicant or his 
agent, and shall make a memorandum of the substance of 
their evidence. 

(2) The Court shall also hear any argument which the 
parties may desire to offer on the question whether, on the 
face of the application and of the evidence (if any) taken by 
the Court as herein provided, the applicant is or is nob 
subject to any of the prohibitions specified in rule 5. 

(3) The Court sball then cither allow or refuse to 
allow the applicant to sue as a pauper. 

Act .\IV of 1882, s. 400 

This rule .ipplies to H. C, the I’anjab Chief Court, u 
fniss'oiier, .V. U'. Ff '• ’* ” — -w _ 

meniorandiitn, «1iich ■ • 

diction, O XLI.X, r. ■ • - 

Act \'n of 1901, 5 40 (2 , anu i tor. .> vj. 

The cxTmimtion must be conducted by the Judge in person,' and it is not 
limited to the qu-stion of piuwtism ; but embr.ices .ill the matters referred to in 
r. 5 ' N‘1 day was fi^ed, .ind on default by n-m-.appe.aranre, the Judge struck off 

the .applMuun ' fir Che present” It w.is b-KI that. «s there had iieen no refusal 
to alli»v the .applicant lu sue a-* a ptoper, the applicant might renew his applica- 
tion » So .an applkatii’n siriuk olf tor »a«t oi pio-ecuiion may be re-adnmted * 
A siicrosfoU) «ipp .sed .an npph>n ton to sue in JormA />aiifieris in .a Siibordln.aie 
Ju l,!e'« Court on the gr.mnduf uicr-valus'ion : he could not afterwards 

lutn TO in I ami object to the jnii-dici|.m of the Muusif.* A was allowed to sue 
in Jjrmi by the Delhi Court. Subseiiuently, his application was 

leuiro'-d. for juc«-niiiio> in ibe .Meerut : the .Meerut Court was 

" >"U nd by thg pigii lut order, but should proceed /tJi'O : htid, also, that 

' rViistM.in MiwUioU. (isr.2iin««n II. C., 102 . 

• t. j>... (fs7«J N \V. It , 1.M ; II II. L n., App.p 2.1. 

• '■ Am* Mi... I. 

• m” **' UMo; 5 « L. U , App . 20. 

■'"•r. A(iuftrcimi,.ter, IlSTlje' W. n . 120. 


Ihe Judicial Com- 


to reject the 
grounds stated 
(of which at 
shall be given 
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the Jim? spent Id prosecui'ijj the »«>i m llie Ddhi Ci'iirt <IiouId he jlediicted,* 
bji «‘iefe in .ipnt.f.iiion (or lei»e n ippeil is .■» pi'ip’r w.is rc|-ctcil, .i rcjjnl.ir 
.sppetl filel subsequently bui after I mua'ion In-! cspirccl, «.i* not .illuttcd to 
rcl.ite bick.* 

P-ira. 2 enibles the pirties to afRu^ ihe quest on referred to, but docs not 
preclude the Court, if nu .ATRument is nlTcred, ftoni cnnsidermi; it.® 

Revision —See /’«»'» Sni.u .U.ttumuj,* where the High Court 

refuiei to luterfcre under s. 1 1 j 

RevieTC.— .\n order under this rule refusing Jf.Aie to sue as .i p.iuper 
subject to review* Wuen ari aoplicitiun fifrenew is presented m .a suit /// 
that .Appl'CatioA, like the plimt in Ihe suit, is nuihiblc to any 

Court fee * 

8 Where the npplicition h "r.nntcd, it .shall bo 
Pro'f'hir’ if apphfi iiuiitberccl Ami rerristereil, niul slmll bo 
ti'JA .d>iiiitej, tioeiiieil the phiint in the siiir, fitid the 

suit phall proeceil ill ivU iither lo^pects as a suit institutctl 
in the nrUinary inannor, except that the pl/iliitifi’ slmll not 
be liable to pay any court fee (other than fees payable for 
fiervicc of process) in respect of any petition, appointment 
of a pleader or other procociling connected with tlic suit. 

Act Sl\' of iBS 2 , sect 4 to 

This rule applies to H C. and I'rov S C C 

Shall ba deomod a plaint —There is no suit in existence until the applU 
CAtiou h <s been Rr.Anted .’ nnd if the .Applicant dies before leatc ts Rr.nnted the 
right cannot sunne to the represent.itive.* 

Appeal : revision.— When an applic.Ation is granted, the onler cannot be 
set aside, on appeal nr motion, by a superior Court. Jf, subsequently to permis* 
Sion bein.' grantel, it iippc.irs ili.At the order 1 i.as been obi.Ained Improperly, 
application should be made to the Court nut of sshith the order issued ® 

When the Court nf first instance h.AS allowed a suit to be iiislilulcd in fomiA 
/iau/er:s and has given the pi untiffa decree, the defend.Ant CAnnot in appeal 
question the propriety of the Court's order allowing the pI.Ainiifr to sue as a 
pauper **’ 

When a defendant .Appc-aled ag.Ainst a decree p.Assecl in a suit brought in 
fonnxi piupttit, and an order by consr-nt was passed directing the suit to be tried 
on the merits, it was held that the d«‘feiidant could not ihere.After object th.At 

‘ fekinner v, Ordo, (lS7-tl 6 All. II C , 2i» ; 1 All , 210 } compare, hkiniior v. Ordc, 

(1870)2 AIL, 211 ! L R , C I A., l20. 

• liialinath v. Jagarnath, (|80J) 13 Alt., 30S See also, LAksIimiw Anant.x, (1879) 

2 Jfad , 2.10, 

• Amirihsm Alwar Mivnikkam, (1901)27 Mad , 37. 

• Ram Sabai Smgli v Monimim, (ISSO) C C. L. R , 223. 

• Adirp r. M.Anikji, (|9S0i4 Bnia , 414 See al<o, UmA»untHri. in the matter of, 

(1870) 5 B. L. R , App 29; .Maliomtned Oazi v DuHihh Bibi, (1870) 5 B. L. 

H , 318, note ; 11 W. B., 22. 

• Umda V. Nftima, fl898) 20 All., 410. 

• Dwarkanath t’ MatHiavrav, (I8S0) 10 Bom., 207. 

• Ulitf’ Sitish. (I90C) 33Ca]c. llOl; 4 Calc. L J., 231. 

• Klx'dejooiiissa. in re, (I8C7) 7 IV, R , 486 

I® Jfumtazan t’ RasiiUn, (1901) 2.1 All., 364, 
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there had been no enquiry into the right of the representative of the original 
plaintiff, then deceased, to sue ns a p mper ' 

Limitation.— Limitation depends m the date of the annheation and not 
on the diy when the applica’ion IS grinted and registered" When an applica- 
tion for leave to sue as a pauper i> lefiisnl, and the appheant subsequently brings 
a sun on the same matter on i full court Le, such suit dues for the purpo-es of 
limitation from the lime ol ft‘in4 the p'nmt, and n..t fiom ihe date of the applica- 
tion for leave to sue as .» paiiuer y4///er, when Ir.ne to sue as a pauper having 
been granted, the applicant is dupaup-red ■* On an .ipphcation for leave to sue 
as a pauper being opposed, the applicant put in the proper court fee. Heldy that 
the application should for the pupjse of limitation be deemed to be a plaint 
presented on the d ite on which it was filed * 

Stamp —The exemption from Inhility to pay stamps only extends to the 
cases mentioned in the rule A pauper must pay the proper stamps and penally 
(if any) on a document on which he relies.® 

9. The Court mit}', on the ajiplictition of tlie defend- 
ant, or of the Government [ileader, of 
i-paupiring which seven days’ clear notice in writing 

has been siven to the plaintiff, order the plaintiff to be 
dispaupered — 

(n) if ho is guilty of vexatious or improper conduct 
in the course of the suit ; 

(6) if it appears that his means are such that he 
ought not to continue to sue as a pauper ; or 
(c) if ho has entered into any agreement with refor- 
eneo to the subject-matter of the suit, under 
which any other person has obtained an inter- 
est in such subject-matter. 

Act .NlV of i88j, sect 4»4 

This rule .‘ipphcs to M. C and Prov. S. C, C 

If It appenrs from ficts ibat have been di-covcred after permission to sue m 
/t>»p.'.f/ii///rr<f (ns been gr.anicd, ilixi the applicant ought not to be allowed to 
continue to sue as a piuprr, ihc Tcmedy is bv application under this rule and 
not by appeal or motion in the superior Court.® 


10 Where tlio plaintiff succeeds in the suit, the 
c<.sii where purer Court sliall ciilculato the amount of 
court-fees which would have been paid 
by the plaintiff if he had not been permitted to sue as n 


* AUl.irHimmr .Mi* Ud-», iJlKH, 2j All , 13'. 


llluile T. Simv.st, (ISC7) 4 lUm. 
(>iiAni>>i r. Vcn^'tni* Nai.Iixi, 
Or.b, (ISTt) 1 All, C'.Oja 
All . 37. 


II. C., A. C. J., 3D ; Narsciinly Lutchmee 
I Cl'ion tl M.'o I, A., Dl. Sio aIs'j Skinner e. 
All , ill ; Klicm Karan r. liar Da^al, (18S2) 4 


'‘ui' l'*^^'** I? All.. A:r, 5 AWam r. Nanld. (ISOfll 19 

All , . , s •- #!./>, Ci.m let S|. hm, r. llhuUn iklimi, (Isn) Calc., 3SD. 

Sukiilr .Taikl K..-r, (lOil) ’•iCnlc.. 427 . 

• r lVr«-n,(i«r.i)iow It.. 337. 

'''■ ■'•I ll«;i 7 w. R. Isc 
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pTUpor , Midi nninnnt dnll lio r»*ct>V{TAl»lo liy tlio Govcni- 
nii'iit ffoin nny paity I l»y llie ilocrre to pay the .sumo, 

and sh.ill bo a first diar^jc on Ihc pubject'inattcr of tho 
puit 

Aft .\IV rf I tS:, jfci 411 

Th $ rule .ipplicj to M C .mlPtov S C C 

Bj* tho Oor<»pnmpnt — t^>»ernm*m Im ro I'cn on the decree for st.nmps 
It an riT<nei iheif m ih« jifiie mtm^f .n ci'h , hut hnt no Ii'^her post- 
tim thtn TO oT«!inif» j i tjjrumi rtrali’or So. where (»overntnent, after atl.ichinK 
plnintifT' fleeter, r to -In ».1» io executi.in of 1 decree the pauper 

and ohixined .an orihr 'ly «hi>'h it serured anv surplus ih.tt nnnht arhe from 
lh» «a'e, II ms heUI ilm ti eo il I not f.rlniv the purchaser, when tic sale did not 
>ielJ a juiplu*,’ and ii rar>n*ii sell the dciree.’ 

A proper 11.11 for pos«e«sroo was drereed, with rifstte profits to he ascertain- 
ed in eteninon, an<l (loaernmeni was 1 1 l>c paiil b» pl.imnfT and defend.ant *0 
shares prop irtio'<ate to their iihitnate share*, when the .amount of ua-il.at should 
be ascertained The parties di.l not enquire i'««o the t.tfsne profits, and the Court 
on ihe moti rn of tioxernment r.alhd ■m the patties to appear, and on def.iu]t 
rhanped its order and rlirecied that the tees ahouhl he reuitzed frum both jointly 5 
/eiJ. tnr firxt order ix.as inijiroper as .a eonilivcnt order, hut the Court could not 
chmije It after the rlenee had been pissed and noihinj;yem uned to be done * 
The amount of the st.anip fees recover ible bv Government is >1 first ch.arge on the 
property, «n a s.alc held tu execution of such a charge must presail against a 
subsequent sale * 

Subjoct-mnttor of tho (suit— A ohiaincJ a decree against D for Rs 
t. 439 '’nd tovts Ri 32 It got a decice for Rs 879 costs. A u-ns directed to pay 
a portion of the Court.fecs. Government in order to realize A’s portion applied 
to attach and sell ihe sum <if Us 1.439 due by U D claimed to set'OfT his Rs. 
E 79 and a further sum due try A under anoihcr decree. No proceeding in exe- 
cution had been taken in regard to these sums //rA/, that the sum of Rs, 1,439 
was part of the suhject-miiter of the suit, and Government having a first charge 
against A, no set-ofT could be allowed.* 

From any party.— A defend.int should not be made liable to pay court- 
fees on any sum greater than lint decreed .igiinst him.* 

First charge — See the following cases ^ In .a suit brought in formA 
faufens the plaintiff was succes-ful, imd the decree directed that the court-fee 
should be a first ch irge iin the suh^ecl-matier of the suit. Afe/rf, that the Gov- 
ernment need not bring a separate siiir, but could realize the court-fee from the 
property by proceedings in execution.* 

Sale — An order under this rule for sale of properly for the purpose of 
realizing court-fees erroneously supposed to he due to Government and a sale 
under such order are w/r/ and nullities, when in f.ict there was no juns- 

2 Piankisto e. Collector nf il'Miislieddiad, (IhTI) l.'i W. R., 20o 

» Jotindro Nath Cliowdhry f. I)wnrk» Nath I»cy {1593) £29 C.ilc., HI. 

• Shostce Cliuni r. Colletfn sf Cliittago ig. (1870) 1 1 W. R., 155. 

• Putliia Valappil e. Aasenar, (1002)2) 3Ia(I , 733 

• Janki V. Colicct'ir of AlUhibad. (Iis87) 9 AM., C4 

• Cliandr-veka f. Seci et.vry <>f Sinto, (iSOi) 14 kind , 1G3. 

, — I. • ,inn-. on an r-rv . c..— * Collector of 

■ lad. ()899)2 A1I.. 

I'c. IV, N., 857 5 

■ ' lud compare tho 

• Ram Paa v. Secretary of State, (1890) 18 All., 419. 
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there had been no enquiry into the right of the representative of the original 
plaintiff, then deceased, to sue as a pauper ' 

Limitation — Limitaiim depends on the date of the annheation and not 
on the day when the application IS jirintcd and registered" When an applica- 
tion for leave to sue ns a pauper i-. lefu^ed, and the app'leant subsequently brings 
a suit on the same matter un .i full comt fee, siirh suit dates for the purpo-es of 
limitation from the time of fi mg the p'.iim, and nut from the date of the applica- 
tion for leave to sue as i pauper AUter^ when I'-ave to sue as a pauper having 
been granted, the apphc.uu is di-»paap-red ■* On .in application for leave to sue 
as a pauper being opposed, the apphc.ani put in the proper Court fee. Held, that 
the application should for the pwp'ise of limitation be deemed to be a plaint 
presented on the date on whtch it was filed * 

Stamp.— The exemption from h ibility to pay stamps only extends to the 
cases mentioned in the rule A pauper must pay the proper stamps and penalty 
(if any) on a document on which he relies.® 

9. The Court may, on tlie application of the defend- 
ant, or of the Government pleader, of 
i<ipaupenng wluch seven days* clear notice in writing 

has been given to the plaintiff, order the plaintiff to be 
dispuupereo — 

(n) if he is guilty of vexatious or improper conduct 
in the course of the suit ; 

(b) if it appears that his means are such that he 

ought not to continue to sue as a pauper ; or 

(c) if ho has entered into any agreement with refer- 

ence to tiio subject-matter of the suit, under 
which any other person has obtained an inter- 
est in such subject-matter. 

Ac( XIV of 1882, sect. 414. 

This rule applies lo H. C and Prov. S C. C 

If it .xppe.irs from Lets that have been dUcovered after permission to sue in 
/iicwif has been granted, ihat the applicant ought not to be allowed to 
continue to sue as a pauper, the remedy is by application under this rule and 
not by appeal or motion in the supenot Court.® 

10. Where the plaintiff succeeds in the suit, the 
Costs where pauper Court slmll calculate the amount of 
court-fees which would have been paid 
by the plaintiff if he had not been permitted to sue as a 

' AVbirnnsam V, Alii Uibi. OSCOi 2j All , 137. 

’ Dlmlc r. Simvat, (18G7) 4 Dom. H C., A C. J , 39 j Karagunty Lutebmee 

DiiAm.lii. Vcnsii.irt Naidoo. (|Sei> 9 M.xi. I. A., 04. See also Skinner v. 

Ordfi.gOS.G) 1 All , 230 ; ‘i All , 241 ; Khem Karan «. llai Dajal, (18S2) 4 

• Kuar r MaUlian (iROoj 17 Atl., 520 AhUaw n. Nanhi, (IS961 18 

^ \ii.-ro. &:oalso, Ll.nn.lerSl«.liuur. llUwban ilulnni, (l8T7j 2 Calc., 3S9. 

^ Jaiiakdiiary Salmi v Ja iWi Koer, (l99l) 28 Calc . 127. 

, {18C3) JO W n.,357. 
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jiitipcr ; Midi nmoniit sli.ill lio roc«»voml>le by tlio Govern- 
iiiont fioni nny party nrili ic I l»y the tircroo to pay tlio same, 
nnd shall bo a first cliarjo on the «ubjeet-nmttcr of tlio 
suit. 

Act Xt\' or »5Sj. sfcl 411 

Th s rule npplict to II C an t IVov S C C 

Bj" th*' Govt'rnmont - G nefnni^nt lfi« no Ten on the tlccree for stnmps. 
It can rcrotci iiieir < -vine 'n th* mm ni ciOi . I)ut ln< no h'ul'tr post* 
jion ihm m nti!innf\ j i c»»‘l»*or So, where (lovernmcnt, after nttachinf; 

plainiifr» '^ec'ee, c 'rn'Mt^d lo n- » . 1 - m ctecmi.m of .« decree afiamst the pauper 
and o'jtiined m inl-r l'\ »l>i<h it s*t ore | ao% surplus that mijjlit arise from 
the ,, nil h^M iiMt It roitl no* fi>!ton the purchiser, Mhen the sale did not 
jitlJ a suiplj-,* Aiul It f mn-a sell the deuce.* 

A piiiper juit fur possession w is drcreed, tiilli tutsne profils to be ascertain- 
ed in escfu'ion, .md G iiernrnent was t * be paid hi phinMlTand defendant 'n 
shires prop iriio-'ite to ilieu ul innte s|nfr«, s»hen tlie amount of ua-ilat shiiuld 
be astensmed The pnrties did not enquire into the mnne piofitS) a«d the Court 
on ihe rrrsti'in ciftto'erntneiii roll'd on the pari'cs to appenr, and on dcfiult 
fhaeyed 'is order and rJitened that die fees shoubl tic re iiized from bnlh jointly : 
Keld. me fir-i older was impioper as a ron'Mvenf order, hut the Court could not 
rhan^'c u after die denec h.nl been p«ssed ni<l noihinjr rem lined to be done ® 
The .sm' uni of the simip fees recoienble hv Goiernment ts a first charge on the 
prupeii) , so a sale helJ isi execuuun of such a charge must prevail against a 
subsequent sale ♦ 

Subjoct-mattor of tlio fluit-A obiamcd a decree against B for Rs 
I, 4 j 9 Hnrt costs Rs 2 J II got a rircice for Rs. 879 costs A «as directed to pay 
a portion of the Court-fees Government m oider to realize A’s portion applied 
to attach and sell die sum of Rs 1.439 due hyB B claimed to set-off his Rs. 
879 and a further sum due by A under another decree. No proceeding in exe- 
cution had been taken in regard tr* these sums. /Mti, that the sum of Rs. 1,439 
svas part of the suhjeci-iu mer of the suit, and Cioverninent having a first charge 
against A, no set-off could be alluived.* 

From any party —A defcod-mt should not be made liable to pay court- 
fees on any sum greater than tint decreed agiinsl him * 

First charge— See the following cases. ^ In .a suit brought t'/i fomui 
(he plaintiff lias sucers-ful, and the decree directed that the court-fee 
should be a first ch.irge on the subject-matter of the suit. Afr/rf, that the Gov- 
ernment need not bring a scpnr.itc sun, but could realize the court-fee from the 
property by proceedings in execution * 

Sale — An order under this rule for sale of property for the purpose of 
realizing court-fees erroneously supposed m be due to Gusernment and a sale 
under such order are i/fir.i and nti 1 hlie% uhen in f irt there was no juris- 

* PtaiiUisto t. Collector of M'xirshcddinil. (1871) I'l W. R, SOa. 

* Jolindro Nath Clioiiillir> r Dnnrka Nnlh Hcy (1S93) 20 Calc., 111. 

* Shosice Cliuni f Coll-ctn of Cliiltagn ig, (187h) H W. P. , 153. 

‘ Puthia Volapi'il v VilotU Asscuar, (1902) 25 Mod , 733. 

* Jdiiki V Collect'ir u{ Allahilatl, (1887) 9 All . C( 

* Cliautlr.areka t'. Seci ctary of Stale, (1801) 14 Kti’d , 1C3 

* Dont Jfaliomrd r. Maul, fl£)07) 29 All.. 517} (Jaopat Putaj’a v. Collector of 

Kftiiara(l8751 I*’ " ' (1899) 2 All.. 

too 5 foil Mil lift _ W. N., 857 ; 

but see, Rama C . ' compare the 

argument in Jul ■ ■ 

* Ram Pas v. Secretary of State, (1890) 18 All., 419, 
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there bad been no enquiry into the right of the representative of the original 
plaintiff, then deceased, to sue ns a pauper.^ 

Limitation — Limitation depands on the date of the annhcation and not 
on the dav 'ihen the appbcaiio’i IS granted ani registered- When an applica- 
tion for leave to sue ns a paupei ii refuacil, and the app'icant siibsequenily brings 
a suit on the s.ame matter on a full comt fee, siifh sun dates for the purpo-es of 
limitation from ihe time of fi ing the phnini, and imt fiom the date of the applica- 
tion for le.ive to sue as a pauper Ahler, wh-n l<-ave to sue as a pauper having 
been granted, the applicant is di^paupTcd ’ On an apphcatiun for leave to sue 
as a pauper being opposed, the applicant put in the proper court fee Hehly that 
the application should for the purpose of limitation be deemed to be a plaint 
presented on the date on which it was filed * 

Stamp — The exemption from lubility to pay stamps only extends to the 
cases mentioned in the rule A pauper must pay the proper stamps and penalty 
(if any) on a document on which he rehcs.® 

9. The Court may, on the application of the defend- 
ant, or of the Government pleader, of 
I'lpauponng which seven days' clear notice in writing 

has been given to the plaintiff, order the plaintiff to be 
dispaupered — 

(n) if ho is guilty of vexatious or improper conduct 
in the course ol the suit ; 

(6) if it appears that his means are such that ho 
ought not to continue to sue ns a pauper ; or 
(c) if ho has entered into any agreement with refer* 
enoe to the subject-matter of the suit, under 
which any other person has obtained an inter- 
est in such subject-matter. 

Act XIV of 1882, sect. 414. 

This rule applies to H C and Prov S. C C. 

If It appears from facts that have been discovered after permission to sue in 
fonmi pauperis has been grained, that ilic applicant ought not to be allowed to 
continue to sue as a pauper, the remedy is bv application under this rule and 
not fay appeal or motion in the superior Court.® 


10 ArYhere the plaintiff succeeds in the suit, the 
Costs where pauper Court shall csxlculnte the amount of 
*'''®*^'** court-fee.s which would have been paid 

by the plaintiff if ho had not been permitted to sue as a 

* Akbirlliminv Alu Uiln, rlQOSi 2o All , 137. 


)h\v!e e, Svravat, (18G7) 4 Bom. H C , A. C J , 3D s Naragimty Lutebmeo 
l)a\anv>n r ^cng^^I» N'niiioo, (ISQH y M.'n 1, A , 1)1. Sec also Skinner v. 


' ^ All.. 530 ! AhbaM r Nanln. (ISOGI 18 

^ 011..111, bra also, Umn.ler Jlflmue. liWUan Muhmi, (1S77) '> Cute., 380. 

^ • 'i.iWhir) Sukul V Jft »V, Kuer, (lODl) 2S Calc , 427. 

• Kt rr n.,357. 

■> „t re, (1867) 7 W. K., 48O. 



o xxxiu. r js] nrrrsAL or LfA'i; io Mr a rAirrn. PU) 


nrriFicn review - \M ftr <.o*rtrir r» l •* n' ' a r'ft\ to tlie jii t, U cm* 
ret iT) to A «bre< ii«r t!<‘- irt* I tii in (1 1 titi.iv tiie Colirctnf of 

Iscvftiiie IS all''«ni t i apfi V undfi » 1 1 1. aii>l > A>e iJit cirnr of a sntxjriJmite 
r'-oun arrffii'fd * 

Defendant — Th t mJt di>t» no! app's If* llif toil* of a siKCessfuI defend- 
ant m .1 pauper *1, i * 

12- 1 ho .••Ij'i/I h‘n/? fijo ftt «riy tunc 

OiTcrnniert fin, .p t«) fipply to tlu* Ctiuj t tt) uiiikc titi ordcp 

fJ* f<r juvnt-t.t ..t fur ii)e t>-tvineiit orc’olirt-fl'cs imdor rule 

eouft !<•<• *1 * , , 


13 All matter.^ nri'-injf l>elwccn llio Government niul 
c..nrttimt-,i t.i \- Jiny party to the Miit under rule 10. rule 
» pirtj j j JO }.i,uli 1 ,(, deemed to he ques- 

tions arif*!!);; hetueen tho pnrlics to tho suit witlun tlio 
incniiing of acclion 47 


14. 


(Vipv -t .1. 


Where an order is made under rule 10, rule 11 
or rule I'J, the Court shall fortiiwitli 
>'"■ cause 11 copy of the decree to bo forward- 


ed to tho Cidloctor. 


riissf lulcs are new and apply lo H C and J’rov, S C* C. 


15. An order refusing to allow tho applicant to sue ns a 
pauper shall be a bar to any subsequent 
ii«ni‘‘"luo niipticatioii of the like nature by him 

tot-arculxefiUM.tflpph h, rCSOCCt of tljO SJUnO rlLfllt tO SUO 1 but 
cation o i 0 naiuio applicant sliiill bo at liberty to 

institute a suit in the ordinary iimnnor in respect of such 
riglit, provided that he hist pays tho costs (if any) incurred 
by tlic Government and by the opposite party in opposing 
his application for leave to sue as a pauper. 

Act XJV of jS 82 , sect 413 

This rule applies 10 H C. and Prov. S C. C. 

This rule does noi apply when ihe Court has not passed an order of re- 
fusal ; for instance, I'f it returns the appheation to have the question for paup-ri'sm 
tried by a Court of concurrent jurisdiction,* or strikes off "for the present,” the 
apphcaiion for default by non-apperance,‘ or dismisses it in default of prosecu- 
tion * Under such circumstances, the application may be renewed or revived. O.II, 
r. 2 cannot apply so as to bar a subsequent suit where the so-called previous suit 

> Secretary o! State, 7 >etitioarr, (1878) 2 C. L B., 461, 

' Collector of Kanara t>. Rnshnappa (1891) 15 Bom., 77 > Collector of Kanara v. 

Rambbat, (ISOf) IS Bom., 451. 

• JctliA V. Gulraj, (I884J 8 Bom., 677. 

• Skmer r. Orde. (1874) 6 All. II. a, 225 } 2 All , S4l. 

' BhoJ Singh v. Moha Koonwer, (I8G8) 3 Agra, Ilia., 1, 

• Umaaundari, in (he matter ef^ (1870) 6 B. L. B., App., 29. 
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was not a regular suit, but an application for leave to sue in foviA pauperi^ 
which was rejected ^ A bar under this rule being one to jurisdiction, a Court is 
competent and bound to lake notice of It at any stage of ihe suit” Limitation 
runs from the date of presentation of the plaint after payment of the full fee ® 

16 The costs of an application for permission to sue 
as a pauper and of an inquiry into pau- 
perism shall be costa in the suit. 

Act XIV 1882, sect 415 

This rule app les to H. C. and Prov. S C. C. 


* Knmln Singh e .Isswant Singh, (I899)S1AU, 350 

* Urmehnd Mcrurr. llMinji Falnlji, (ISOO) 5J0 Bom., 8B 

* AuMioyn Churn Doy v. Db^cuswiri (l«ft7) 21 CaK. SS9. Sea also, Keshu r. 

Krldmurao, (tfiOlll'jn Rom , 6(N • Xaraint Ivnar r. Makhun Lnl, (ISOo) IT AlL, 
n.il, nnil AhUd V. Nftnhi. (1893» 18 All., 290 s and note, r. 8. But see, 
Jumnalal v. Vl-«on<laa, (1897)21 Bom , 670. 
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oiii>i:h XXXIV 


Sidf* rfhitiiij (.* M.yr! tn; I'f Imm >1 ■' ih!e Properly. 


1. SubjocI to t!j<' proxMions 

,o hiMii-nn iiil.-r.' 

forv 1 *| 1 « tn't SOt'.HifV or in 
rplen^..j,n slj ill 1*0 joiliod 

relating to ilic rnortt:.»o»* 


.if t'jis O') Ii\ .'ll! persons 

Miller in the iiioi tg'ii^C- 
tlio n^lit of rc(!cin[)tion 
ns p.ii tics to nny suit 


J^rpl'tniUoot -A io‘\y suo for fovc- 

clnsnro or f.ir ■'ile uiihml m iKm:; tiie prior inoi tga"C 0 .a 
party to the suit ; .sfHl u pii.*r iii'*i ti.' neetl not bo joined 
in .1 suit to rc-k'cni n sul»si‘<|iu-nt inojij^.i^e, 


Cnmpjff, Tmustpr of rr..|)priy \ct. IVof iSS’.sfct S? 

Tins IS A oolf r >n»'o I»pp I »nt > il*p Ok!* fio-» t''(* TrAnsfer of Property 
Act, in oriler tint .ill ih* proosi >»>s ni >« « 1 ‘'" I’ro.ciliire in mortg.iffC suits 
may b: coll'i t'll i-i 0 1* A t It ■> .s^J t!i n tl>c cor* esponeJing sections of 
the Transfer of Propert) Act bt fcjK.Ucsl 

Tb« provisions of thfi Codfl —Order XX\!. r i provides tlint bene, 
ficiariei need not be jumed >» suits by tbiul i> uucs .a^ iinst a trustee or eNCCUtor 
or administrator. 


All persons biving an luterost — Sutnect to tins exception all persons 
intereste I in llie in irt^'iije se. nniy or •>» ibe n^ht of redemption must be Joined 
in any suit on a mor'g-i;,'e Thes- w.>rd« .ire new .nnd dis.olvc the doubt crented 
by the inlcrpret.ntion ofsecti-snSj of the Transfer of Pioperty Act. This rule 
reverts expressly to the Cngbsb prncuce * 

Prior Mortalities —The cxplTsaiion clearly states tb.at prior mortgagees are 
not necessary pariirs citlier in a sun t * redeem a s'«b>“C|u:nt mortgage on .a suit 
brought by a subsequent mortgagee for forctlo.ure or s.alc. 

This settles a conflict of decisions of the High Courts under sections 6f, and 
85 of the Transfer of Property Act ® 

Suil rehstin" to the Morl">it^. — Under the Transfer of Property Act, sect. 85 
this phrase has been interprcieJ to rc1 Me to suits for foreclosure, redemption and 
sale only as mentioned in the m.-irginil note.’’ 

Non-joinder, — The proviso to section Pj of the Transfer of Property Act has 

i,„» ...j *. . — ui — - -1.. ,r. nece5s.ary party 'vill h.ive the 

• • ■ ase can .tUo.v suc-li panics to 

• ' • Uecree, .and this will no doubt 


* Seton on l).*i;rcos, Ctli K1 , p 1032. And see, Mon .Moliiin ti. I’arvati. (1003) 32 
Calc., 740. 


* See Report of .‘’pecial Cotn'niUeo and casta collected in Shephard and Brown’s 

T. P. Act, Gill Ld„ p "ya. 

* Qar»a Per^liad v Cliunni I,sll, (IS03) IS All., 113; and Shephafd and 

Brown's T. P. Act, 0 L-l., p 3S7. 


‘ Tikam Singh v. ThaUur Khhore, (1893) 20 All., 133 ; Jamuna t’. Onnea. (189’) 
19 Calc , 401 J Sorabji v. Raltouji, (1893) 22 Bora., 701. 
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{Scs^a I, 


wa» n-t ^ rfsuhr suit, btil an applicatm for Icive lo sue in /ojwif 
•b'ch was rejccleiL* A bir order this lufe btinj our to jurisdiction, a Court is 
Cfrr}>*{eri and liound to lake rolke tf iiat any sis'^e r,f the suit 2 Limitit'on 
ritr* from Ihe date of pre'tniaiion of tbc pjamt after payment of the full fee ’ 

IG. Tho costs of nn npplicaliim for permission to sue 
os n p.iuper nnil of An intiviiry into 
pcrisiii fclijill be costs in the suit. 


AttNlV jfS:, sect 415. 

Tkii tale ap? tt* *0 C. ami Prov. S. C. C. 



0. XXXIV, r. 1] 5CIT5I RCLATINO TO MORTfiAOK?. 


D2I 


OlJPKlt XXXIV. 


Fin!* /-> « <-/ Propcriij. 


1. 

*m (< 

rr 5«-np i j- 

rclntinu 


Stil»ject to th<' pn'viNi.ui-. of t’lis Co In, all persons 
f,f li iv ni 4 an inlnrcNt t ithnr III tlio tnoi tg.p^c- 
»»i- *1.1 •.«>niinfv or in the light of rcilfinjition 
shill 1.0 joincil ns p.irtics to any suit 
to the niortg.igo 


--A pii-^nn iii»rtg»g**o in\v siio for fore- 
clnsiiro or fir *'i!o uuh.mt iniUmg the prior innitg.agCG a 
party to the smt ; ainl a pn.>r iim»i t'g ig«*o neetl not be joined 
in a huit to redeem n suhseipiciit inoiig.i^e. 


Cnmpirc, Tnnsfrr «t l*r<>p»iiy \ri, IV of i85:, s'Cl 8? 

Tlio I*. 1 ne« mtto lur^ I mt » ili^ Cod'* f.on. lln* Tr.iitsftfr of I’ropsrly 

Act, in oiilrr iliii lil III- prouM .11$ rc,;iiliii •»; ill** I'rn'Ciliire m morlgfif:e suits 
irny l)s c 'Ilf i»d in oi» \ t ti .i pr ip .scd i!m the cf>ric$ponding sections of 
the Trjnsfcr of I'mpertv Act bt lejK.ikd 

Tb© proriflions of this Code —Order XX\I, r i provides that bene- 
ficiiri«$ need not he joined m $uit> l>y tlind (inriics ag onst a trustee or eitecutor 
or adimnisiiator 


All persons having r.n iatorost — Snhiect to this e-tception all persons 
interests t in (he in irt^Mge $e u.iiv or n» the ngUt of retlemption must be joined 
in any suit on a monya^e Thc$“ wor.U are new -md diS'Olvc the doubt crc.Hed 
by the inierpretation ofseci'‘>n8} of the Transfer of Pioperty Act Tins rule 
reverts expressly tij ihe English prucuce ^ 


Prior Mortf*tzif> —The cxpUm’ion clearly s’atej that prior mortgagees are 
not necessary parties either in a suit 1 1 icJeCcii a s<ib,ec|U:nt mortgage on a suit 
brought by a subsequent mortgagee fur foreclosure or sale. 

This settles a confltct of ilecisions of the High Courts under sections 6i, and 
Sj of ibc Tiansfer of I'ropeny Act - 

Suit relutin:' to the Morti'.ii'e —Under the Transfer nf Property Act, sect. 85 
this phrase lias bica mterprcicd to rel ite to suits for foreclosure, redemption and 
sale only as mentioned in the ma-ymal note ^ 

Non-joinder — The provi,o to section 5j of the Transfer of Property Act has 
been omitted, but presumably the non-joinder of a necessary party will h.ivc the 
same effect as lieretnfore Ihe Court in a prooer case can allow such parties to 
be addcii under O I, r. to .at any time up to Final Decree, and this will no doubt 
usually be allowed * 


• fSet-on on Pscrces, Ctli CJ , p 1932 And see, 51on .Moliiui v, Tarvati, (10031 32 

Calc., 7-10 

* See R“part of .Special Committee and caaoa collected m Shephard and Crown’s 

T. 1’ Act, Gih Ed,, p ‘29.7. 


' Garga I’eriliad t' CImnm Lall. (1893) 18 All 
Crown’s T. P Act, 0 U.l., p 3S7. 

* Tikam Siogli v. TIuWur Kuliore, (1891) 20 All., 183 1 Jamuna 
19 Cale.) 401 { Sorabji v. Rattoup, (1893) 22 Com., 701. 


113 : and Shephard and 
Oanga, (1892) 
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[SCHED. 1. 


The omission Jo join a person who is a necessary party must always ha\ e th^ 
consequence, that it can have no effect against such per->on and the plaintiff 
may find himself gravely prejudiced by an assertion of freih rights in respect of 
the mortgaged property which are not covered by his decree Where a subse- 
quent mortgagee is not made a pariy to a suit for fureclosure or sate, a right to 
redeem may be asserted on his behalf and his right will not be reduced to a 
claim on the surplus proceeds, if any, of the sale.® 

2 In a suit for foreclosure, if the plaintiff succeeds, 
Preliminary decree in the Court shall pass a decree — 

foreclosuic-suit. 

(a) ordering that an account be taken of what will 
be due to the plaintiff for principal and interest 
on the mortg.iue, and for his costs of the suit (if 
any) awarded to him on the day next herein- 
after referred to, or 

{b) declaring the amount so due at the date of such 
decree, 

and directing— 

(c) that if the defendant pays into Court the amount 

so duo on a day within six months from the date 
of declaring in Court the amount so due to be 
fixed by the Court, the plaintiff shall deliver up 
to the defendant, or to such person as he ap- 
points, all documents in his possession or power 
relating to the mortgaged property, and snail, if 
so required, re-trmisfer the property to the 
defendant free from the mortgage and from all 
incumbrances created by the plaintiff or any 
person claiming under him, or, where the plain- 
tiff claims by derived title, by those under whom 
he claims, and shall also, if necessary, put the 
defendant in possession of the property, but 

(d) that, If such payment is not made on or before the 
day to bo fixed by the Court, tlie defendant 
shall be debarred from all right to redeem the 
propcrlj’. 

Aci IV of iBSs, sect S6. 

May be cliarged under this rule up Jo the date fixed for payment 
onjy, the reason bemg that in a suit for foredosure, difTerin,.' from one for sale the 
mortgiKe-dcbt is supi>osed to be discharged by default on the due date, since the 
can furthuith secure the property.® 

' ' "''i K”''”” HStw) M 

* CoVm.l Ijii (1841)21 C.lc., 70 (P. C.) 

S~ '■ 8 13). .-./•ra. 



0 X.WtV. r. ni 
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f f Ir'frf't —T\ rtr «i r.n t->« tr «!iKiirc ntc nf in' fr^«t whir h nnv be 
cn-ptrictr ^ to l«c p>) ) t % »i tl »«>jwiUmtn» foi compound illicit st 

arc tal A * 

At. cur.; _A» tn the mfiho.1 nf iihmj: sfr, Sheplnril .md Hiovin’s 

Tran*fei of rri'pfM> A' t. n'>!c« l> »c* I 

/Ti'i/i/.-;. J'J — W hfff a been j'Viifd in .1 niorlk’ai.'C suit 

brofj^t >n *no-hcf .tml 1» «o s<»^ft hi. rl urns m th.Tt sii't, he c.in- 

rot bins anc.d.ti .u I lo cnf..ur tlicm . »ii h A 'uit it b.iricil b) seciion 1 1 >in/e‘ 
Tt..’ — Where the .croTl rtinrtc».:e coicrj prnp-riy not inchlded 

in theii'H rr,«>'t^a^'e the Older for »t1e in the fi'tt mori^t^ee’s suit c.m only 
include p'opein nUir h >» o-mmon li» both cnori^ 'RC..* 

/Vrr^ <■/ ( 'e./.-r — \pp I), \(* 3 

3 (I) Wliorc, «m nr Itoforc tlio tiny fixed, tlio tlcfen- 

I'lnO dr.rmn j..rr d.mt paV't iiito CtMtrt tlio niiioiuit (Iftc-liirecl 
«b'“ur. ijii jifurciajd, to;;fiiier witli hucli sub- 

fic-qtiont costs as arc iiientionoc! in rule 10, tlio Court shall 
pass a flocrec — 

(n) ordering the pliunlifl’to deliver up the documents 
\tlncli under the terms of the preliminary decree 
ho is l)ound to tieliver up, 
and, if so required, 

(b) ordering Itim to rctr.tnsfcr lijo mortgaged property 

as directed in tlio said decree, 
and, also, if uoce.ssary, 

(c) ordering him to put the defendant in possession of 

the property. 


(2) ‘Whore such payment is not so made, the Court 
shall, on application made in that behalf by tlio plaiiitifF, 
pass a decree that tlic defendant and tdl persons claiming 
through or under him be debarred from all right to redeem 
the mortgaged property ami also, if nocessai’y, ordering the 
defendant to put the plainliff in possession of the property; 

Provided that the Court may, upon good cause shown 
„ , , and upon such terms (if any) as it thinks 

Powertoenlargc lime <• * •• a i.- ' . ,, , 

fit, trom time to time postpone the day 
fixed for such payment. 

(3) On the passing of a decree under sub-rule (2) the 

debt secured by the mortgage shall be 
deemed to bo aischnrged. 

, Act IV of 1882, sect. 87. 

‘ Ganga I’crrhad v Land Mortgaj^ Bank, (1604) 21 CaIc., .?CG : 2I 1, A. 1. 

* Gopi Narain f. Raasi<1liar, (1901) .12 I. A., 123 ; 27 All., 325 j (10071 30 Mad 

353 ; Gopal Lat v. Benaraai, (1904) 31 Calc., 428. ’ 

• Jamna Uas v. Miari, (1904) 26 All., 605 
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[SCHED. t. 


Pays into Court — Pajmenl can no longer be made to the plaintiff direct, but 
only mio Court. » 

Payment made . — Clause I provides for the pissing of a fin.il decree in c.ises 
svhere pa\ment is made in accord «nce «ilh the teims of ihe preliminary decree, 
and this is a noteworthy addition.* See also titles y (i) and 8 {i), iiifia. 

Piiyinenl not made —Tht pInintifPs application under clause ( 2 ) should be 
made in the Court of first instance, even if the decree has been modified on 
appeal- 

Form of App D, No. 10 

4. (1) In a suit for sale, if the plaintiff succeed'*, the 

Preliminary decree in Court shall pass a dccree to the effect 
suit for Bale. mentioned in clauses (a), (6) and (c) of 

rule 2 and also directing that, in default of the defendant 
paying as therein mentioned, the mortgaged property or a 
sufficient part thereof be sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be 
paid into Court and applied in payment of what is declared 
due to the plaintiff ns afores<xid, together with subsequent 
interest and subsequent costs, and that the balance (if any) 
be pfdd to the defendant or other persons entitled to receive 
the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds 
Power to decree sale and the mortgage is not a mortgage by 
ia foreclosure suit. Conditional s.de, the Court may, at the 
instance of the plaintiff or of any person interested either 
in the mortgago-money or in the right of redemption, pass 
a like decree (in lieu of a decree for foreclosure) on such 
terms ns it thinks fit including the deposit in Court of a 
reasonable sum, fixed by the Court, to meet the expenses of 
sale and to secure tlio performance of the terms. 


Act IVofiSSz, s. 88. 

This rule applies to H. C. 

In/erest—See notes to r. 2 tl.e t«rms of which rule are embodied in 

the first cliuse. There 1 $ no provision for interest subsequent to the d.nie fixed 
under rule 2 (c) for piymrni ; but under the Tnnsfrr of I’rnomy Art. a nraciire 

’■ . . - . . ... , f„r s,ie, 

' .... enlly been 

* ' ' .icily with 

' ■ ■ ■ • ” ... interest to 


been suggested (hit subsequent interest, if allowed, should be given 
■ ne contract rale,* but the Pr ivy Cuuncil c.ise on which this proposition 5s 

* ol Second bpccial Committee. ' 

* ' Au'! 2lMaa.,C2l; Shoonarain v. Chuni, (1001)23 

^ P^iv (h.VuI.u, r. Seth Ohawam, (1007) L. 33 1. A.. S3. (P. C.) 

•tmtv.ar,. Mthomed, (Jspsj^ Ceb . 30 •, 25 I. A., IIP. 



5 (1) Where <m or before the <l!iy tho tlcfendnnb 

rmii (le-ne «n lu.i |' iHlo tlic Coiift tlic ntnoiint declared 
f'Tfa'p due a<5 nforc's.ijd, together with such 

subsetjuent costs as arc mentioned in rule 10, the Court shall 
pass a decree — 

(rt) oulering the jdainlilT to deliver up the documents 
winch under the terms of the preliminary decree 
he is bound to deliver up, 
and, if so required, 

{b) ordering liim to retransfer tlie mortgaged pro- 
perty as directed in tho said decree, 
and also, if necessary, 

(c) ordering him to put tho defendant in possession of 
the property. 

(2) Wliero such payment is not so made, the Court 
shall on application made in that behalf by the plaintift', pass 
a decree that tho int>rtgaged property', or a sufficient part 
thereof, be bold, and th it the proceeds of the sale be dealt 
with as is mentioned in rule 4. 

’ Siiiiiiivilinn f. Swnmi3p{)t. (ISOS) CO Mat!., 170. 

* Slieph iril oml Brown, 0/>. Cil, 4 '2, 42.1, 

* Chandi v Atiiliika, .11 Calc., 702. 

* Xi(lon3t!i V. Ja^inolun, (|903) ’25 All , 111 

' Pur Sale J. in licriian'clao v. Taia3li>in 1, fl!K)S} 11 Calc,, at p. j 11. 

* Brewer v. .Sijuire, (1802)2 Cli. 111. ShephtrJ and Brown, Op. cit, p 425. 

' KamaUmma V Komaiidttr, (1907) 30 Mad., 4St, and cases there cited. 
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Act IV of 1882, sect 89 

This rule applies to H C 

This rule follows the wording of rule 3, supra, and provision is made for pay- 
ment or non piyment by the mortgagor. 

Pays into Court — Payment to the plaintiff direct is no longer permissible 
and to sive himself from the consequences of danse (2) the mortgagor must pay 
the amount fixed inio Court. 

Pe tranpir — The decree will only pass an order under clause (i), tf so 
requited. 

Right to redeem and security extinguished — It is important to observe that 
this provision in sect. 89, Trmsler of Property Act, has been omitted from this 
rule. 

A mortgagor, even under that section was given the right to redeem at any 
lime until die s de of the mortgaued property had been completed,' and applying 
this rule it was decided in a recent Calcutta case, * that after the order absolute 
and before completion of sale the Comt could investigate an adjustment of the 
decree between the parties under section 89 of the Tiansfer of Property Act and 
section 47, ante 

6 Where the neb proceeds of any such sale are found 
Recovery of balance to be insufficient to pay the amount due 
due on riortgigo to the plaintiff, if the balance IS lep;ally 

recoverable from the defendant otherwise than out of the 
property sold, the Court may pass a decree for such amount. 

Act IV of 1882, sect. 90 

Where the s de-proceeds prove insufficient the dercee-holder must proceed 
under this rule 5 he rmnnt, without le.ave iiiHcr this rule bring afresh suit for 
the bal mce due.' This rule is applicable only after sale and where the proceeds 
have proved insufficient.' 

Puisne mor/^it^ee —It applies to a punne mortgagee decree-holder who can 
obtain a decree in respert of the deiicit due upon the prior incumbrances m> well 
as in respect of the deficit upon his own mortgage ® 

An 17S and not art 179, Sch II, Act XV of 1877 (Art. 181, 
Sell. 1, Act IX of 190S) IS applicable * 

Cii'/J— Ste seclions 86, 90 and 94 of the Transfer of Properly Act and notes 
thereon in Shephard .md JVtovvn’s, T. I’. Act, 6lh Ed, 

Font of decree — See App U, No 11. 

PrehmiriBry decree in 7 III «a suit for redemption, if the 

rcdempiion suit. phuntlfF succoeds, the Court shall pass a 

decree — 

' Itibijvn Soelii |l99l).3lCivlc., 851; 8 Gale W. N., 681. 

’ IIi'Ml, Chmi.lcr Mnn<l..l r (1197) 12 Calo. W N., 232. See also 

I. am KM:l''ssiiri r. ^nklla'l Singh (19<J2> 7 Calo. W. N , 172. 

* l.vl r.el.sry Sin^h e U'lb.bttr Rthmvi, (1398) 26 (.Vie.. 160. 

• R'ulin '• Inin NvrvSn.aOrtOj 33 Cile . gOO 5 ilia, from Slieo Prosad r. 

1 'livn Jjvi. llOOi 2» All,, "0, 

I Ah T^n r \UtUu ndii. (lOut) 2o All , P3 

' '■‘T t:*lc , 8G7 ; Alunawar n Jam Bijai. 
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C^t) onl'Tiiij; that an acrnunt In* lak^’n of wliat wil) ho 
<ino to th» <!• f.-inl ml for jiniicMpa! and intotvst 
<ni tin* niotljajt*, and f*ir hw coNt-t of tl>o suit 
(jfaiu) auatiird to liiiti i»ii llic ilay noxt horoill- 
aftt r r*. f< rroti t«). or 

(A) »h“ol nun; ilu* amount ‘•o <luo at the* d ito of siicli 
<h‘- ri'*-, 

nnd dtrocltn-^ 

(c) that, if tlio jihuntifl* j>»ys into Court tlio amount 
•«'i du<* f>n a <{ ly witiiin six montlis friJm tlio date 
nf irmir in C*»uri the amount .so duo, to ho 
fixc'd hy the C*»url. the defend mt shall tlelivcr 
u|i to ilic (daintifl', or t > Mtch penson ns ho ap- 
p not", all (loeumcat't in Ins pos-8cs''ion or power 
rolatiii;; l<i the inoit;;a*;c<l propeity, nml sliall, if 
so ruipiired, re ir.msJer the jiruporty to the 
plnintitV free hoiu the mort;;.igo and from all in- 
cuinhrniicos created by liio defendant or any 
person claiming under Inin, or, where the defen- 
dant claims hy derived title, by those under whom 
ho claims, and shall, if necessary, put the phiintilT 
in po'.session of the property, hut 
(d) that, if such payment is not nmdo on or before 
the day to bo fixed hy the Court, the plaintiff 
shall (unless the inort;;«ge is simple oi' osafrac- 
tufiry) he debarred from nil right to redeem or 
(urdess the mortgage is by conditional sale) that 
the moitgaged property ho sold. 

Act IV of jfSz, sect 91. 

This rule applies to H C. 

rcffccwi —The l.-Jw on this subject is con*ained in section 6o of the 
Tr.msfer of I'ropcny Act j this rule merely lays down the procedure to be followed 
in suit brought under that Act. 

Morlgiigee in Poiitssiou — The account must effect a complete and final 
settlement between the mortgagor and morttfagee, and where a mortgagee had 
been in possession and has realized profits these must be taken into account in the 
redemption decree \ if no', the mortgagor cinnot bring a subsequent suit to 
recover such profits ^ 

8. (1) Where, on OP before the day fixed, the plaintiff 

Final decree in re- pays into Court the ainouiit declared due 
dempiion-suit jis nforcsaid, together with such subse- 

quent costs ns are mentioned in rule 10, the Court shall pass 
a decree — 

' Kaelii t’ Bajrnng Piusul, (1007} JW Ail. .% { and see, Vmajnk Sliivrao « 
l)*tta‘.raya, (ID'i2) 26 Hum., CGI, 
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(a) ordering the defendant to de iver up the docu- 
ments which under the terms of the preliminary 
decree he is bound to deliver up, 

and, if so required, 

(b) Ordering him to retransfer the mortgaged pro- 

perty as directed in the said decree, 
and, also, if necessary, 

(c) ordering him to put the plaintitf in possession of 

the propel ty. 

(2) Where such ])a 3 ’mer.t is not so made, and the 
mortgage is not simple or usufi uetuary, the Court shall, 
on application made m that behalf by the defendant, pass 
a decree that the plaintiff and all persons claiming through 
or under him be debarred from all right to redeem the 
mnrtgaired property and also, if necessary, ordeiing the 
plaintiff to put the defendant in possession of the property. 

(3) On the passinff of a decree under sub-rule (2) the 
debt secured by the mortgage shall be deemed to be dis- 
charged. 

(4) Where such payment is not so made, and the 
uiort‘^ao ’0 is not bv conditional ^alc, the Court shall, on 
applicafion made in that behalf by the defendant, pass a 
decree that the mniUaged property or a sufficient part 
thereof be sold and tliat the proceeds of the sale (after 
defriiying thereout the expenses of the sale) bo paid into 
Court and applied in piyment of what is found due to the 
defendant, and that the bal-mce (if any) be p.iid to the 
plniuliff or other person'^ entitled to receive the same : 

Provided timt the Court may, upon good cause shown 
rowertornbrg. 1 , 0 .. hihI np™! sucl,' leims (i f ally) as it, tllillks 
fit, worn lime to tune postpone the day 

fixed for payment. 

Acl IV of 1SS2, Sect. 95. 

Tills rule applies to II. C, 

This rule follows the worihny of rules 3 ancl 5, jH/m : jce notes thereto 

9.'’ Xotwilhslauding .anything hereinbefore contained 
wWp ntiii. ‘f ay)pf;ir.s upon taking tlic account, 
'•‘'■■■V la’’ JcfcMCtl to in rule 7, that tiolhing is due 

In the defondant ni tliat he has licen over- 
*'*■' ibc «1 r 1 Couit shall pa.cs a decree direct- 

ciondiint, if so required, to re-transfcT the property 
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anil to nay to tlio plalntilF tlic nmntint xvhirli may l»o founil 
duo to him ; nnd the plnintifl shall, if ijnoovsiry, ho put in 
po'i^cFcion of the morliraiji'cl pr<*|»<*rty 

Thii u a re» proxn»f)i . n apf! r« to II C 

The Tranifer of Propcflx Aft f«»nta I r <> « s h r»ptr«a p>»er, hut lliii rule 
only oon/itnu ihe pr-i:iitc of it.c Coitt» n ili- . a**** tefetird K* * 

10 In finally atljiivtm;,' llio niuounl l<> ho paid to n 
c.r*!. c.f m in'*ri;;.a:^» »• in o.'im* of n fi*roc!osnr« or sale 

foi.*' pifii t . «Wr.* ,,j. rc.lcinptioii. tin* Court shall, unloss the 

condiK'l of tho niori;;n;;fo lias heoii ‘•ucli ns to disontillo Iiiiu 
to co-t". .I'l'l t'* the iot»rt«r.ioe. money siioli costs of suit ns 
ha\ '• Im '- n prop'-rly in.*iirp-d l»y hun since the decree for 
for* < l.ivur.- <ir v.il*. nr rrdftnptioii tip to the time of nctuid 
p i\ uii-nt 

\fi l\ c.f os;, »eci fy4 

rijM rule .ipfilfej lo H C 

Til » proMSion now extendi io foreclotore decrees ulnch nere omiited from 
sect 94 nl the 1 rin>fer of IVopeity Act 

Cor/r -Subsequent to decree onij are referred to here, previous and other costs 
mayormt) not Lie granted and allowed in tikiot; the accouni.* 

11 Wlicrc property is mortjjaged for successive debts 

‘o succc-wivo MH.i tgngccs, uiiy mesiie 
(fisH. to rt-dnm and mortgagee iii.iy justiluto ft suit to redeem 
lortcioH- interests of the prior mortgagees and 

to foreclose tlio rights of those that are posterior to Iiimself 
and of tlie mortgagor. 

This is 3 new provision ; it applies to II. C. 

This rule had been inserted to give effect to the suggestion made in a Privy 
Council Case.® 

/■Wm of decree— St^ App D. No 6, 7, 8 and g 

12. Where any property the sale of which is directed 
Sale of property »ub. Under this Order is subject to a prior 
ject to prior jnorigase. mortgage, the Courfc may, with the 
consent of the prior mortgagee, direct that tlie property be 
sold free from tlio same, giving to such prior mortgagee 
the same interest in the proceeds of the sale as ho had in 
the property sold. 

Act IV of 1882, s. 96. 

This rule applies to K. C. 

‘ Seo report of Special Committee, 

* See Shepitard and Brown, op cit. 6th Ed. p. 412. 

* Gopi Narain v. Cabu Bansidbar, (lOOo) 32 1> A., 123 

59 
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The language of this rule is practically the sams as that used in section 73 
{h) an/e, and is repeated here for convenience. 

Where a decree for sale omitted to reserve the admitted rights of a first 
mortgagee, a defendant in the action, it was ordered by the appellate Court that 
his consent might nevertheless be taken and the sale held under this provision.^ 


^plication of pro- 13. (l) Such proceeds shall be brought 

into Court and applied as foMows : — 

first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, 
and of costs, properly incurred in connection 
therewith ; 

thirdly, in payment of all interest due on account of 
the nuutgage in consequence whereof the sale 
was directed, and of the costs of the suit in which 
the decree directing the sale was made 5 
fourthly, in payment of the principal money due on 
account ol' that mortgage ; and 
lastly, the residue (if any) shall be paid to the 
person proving himself to be interested in the 
property sold, or if there are more such persons 
than one, then to such persons according to their 
respective interests therein or upon their joint 
receipt 

(2) Nothing in this rule or in rule 12 shall be deemed 
to nlYect tlie povs'ors conferred by section 57 of the Transfer 
of Property Act, 1882. 

Act IV of 188:, sect. 97. 

This rule applies to H. C, 

Section 57 of the Transfer of Property Act deals with the provision for 
incumbrances in s.alcs by the Court and for sales freed fcocn such incumbrances. 


14 (1) Where a mortgagee has obtained a decree for 

Suit for BiionecMsnry the payment of money in satisfaction of 
^ arising under the mortgage, ho 
shall not be entitled to bring the mort- 
gaged property to Side otherwise than by instituting a suit 
® ‘a.Gnforcerneut of the mortgage, and he may institute 
rnW o ' *^‘^t\vithstandjng anything contained in Order II, 




(1905) 29 M«a. 81. 
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(2) Xotliing ill sub-rule (I) slmll apply to any territories 
to wliicli tlio Traii<5fer of Property Act, 1882, 1ms not been 
extended. 

This rule applies to H C. 

15 All tlio provi'<»ons coiitnincd in this Order us to 
the .sulo or redemption of mortguged 
“ property slmll, so far ns may be, apply 

to property .subject to a clmrgo within tlio meaning of 
«-ection lUU* of the Transfer of l^roperty Act, 1882. 

Comp-irc \ct IV of iSSj, sect too 

This ru'e applies to H C 

This rule extends the pro\ tsions of this Order as to sate and redempiion only 
to all <.h iiKCs Miiliin (he me iniR,; of section loo See sects fSand too of the 
Transfer o» I’roperl) Act, and Iliown .md Shcphard'» T. F. Act, 6th Ed. p 459, tte . 
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ORDER XXXV. 

Interpleader. 

1. In every auit of interpleader the plaint shall, in 
Plaint m interpleader, addition to the other statements necessary 
for plaints, state — 

(a) that the plaintiff claims no interest in the subject- 
Tnatter in dispute other than for charges or 
costs ; 

(i) the claims made by the defendants severally ; and 
(c) that there is no collusion between the plaintiff 
and any of the defendants. 

Act XIV o( i88s, sect. 471. See sect. 88, ante. 

This rule applies to H. C. and Prov S. C C. 

For form of plaint, see App A. So. 40. 

No suit will He if the plaintiff claims an interest in the property, t or disputes 
the amount,® or has handed over the property to one claimant on an indemnity.® 
The plaintiff must also, If possible, bring the subject of the contention mio Court 
before any order c.sn be passed. See next rule 

2. Where the thing claimed is c-apable of being paid 
r.ymcnt of thing into Court or placed in the custody^ of 

d«fm«i into Court tho Court, the plaintiff may be required 
to so ptv or place it before lie can be entitled to any order 
in the suit. 

Act XlV of 1882, sect. 472. 

This role applies to H. C and Prov. S, C. 

3 . Where any of the defendants in an interpleader* 

Procedure where do- ^uit IS actually suiog the plaintiff in res- 

fcndaniis suing plain- pect of the subject-matter of such suit, 
the Court in which the suit against the 
plaintiff is pending shall, on being informed by the Court 
in which the interpleader-suit has been instituted, stay the 
proceedings as against him ; and his costs in the suit so 
stayed may be provided for in such suit ; but if, and in so 
far as, they arc not provided for in that suit, they may be 
added t o his costs incurred in the interpleader-suit. 

* Mitchell r.IUjni.. 2.S &S.,KI. 

* Diplorl, r. lUmmond, 2 Sro. &. O. Ul. 

* *. At»d.r.on, I Mer , 405 . 
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Act XIV of iSSs, sect. 4 / 6 . 

This rule applies to U C and I*rov S C. C. 

The langu.itie of this lule IS modified to enable proceedings to be st.aycd 
pending the heinng of the inierpl'ider $u>t Under the 30 and, 31 Viet , c. 
142, s 31. ihe Judge his poner 10 .adindicaie in .an interpleader-suit upon .any 
spcc'.al damage, to which the claimant of the poods seized may be entitled, 
arising out of the eicecution, and no separate siiit mil lie.' This is not the law in 
India * 

Appeal —.An nppe.al lie> from an order under this rule see. O XI.III, r. 
1 (p). 

pniwdurc ai fir«t 4 (l) At tlio first liertting the Court 

hearing IHfty — 

(а) declare that the plaiiitifl' is discharged from all 

li.ibihty to the defeiKlanLs iti respect of tlie thing 
clnitticd, award liim Ids cosl.s, and dismiss him 
from the suit ; or 

(б) if it thinks tli.vt justice or convenience so require, 

retain all parties until the final disposal of the 
suit 

(2) Where tlie Court finds that the admissions of the 
parties or other evidence enable it to do so, it may adjudi- 
cate the title to tlie thing claimed. 

(3) Where tlie admissions of tlie parties do not enable 
the Court so to adjudicate, it may direct — 

(o) that an issue or issues between the parties be 
framed and tried, and 

(6) that any claimant be made a plaintiff in lieu of or 
in addition to the original plaintiff, 
and shall proceed to try the suit in the ordinary manner. 

Act XIV of 1883, sect 473. 

This rule applies to H C. and Prov. S C. C. 

Appeal. — An appeal lies from an order under this rule, see, O, XLIII, 
r. I (p). 

5. Nothing in this Order shall be deemed to enable 
ieent. “gents to sue their principals, or tenants 

may not institute m- to sue tlieir landlords, for the purpose of 
terpieader-Buiis Compelling them to interplead with any 

persons other than persons making claim through such prin- 
cipals or landlords 

* Peath V Ilarrison, ( 1870 ) L. R , 6 Kx , 15 . 

• Walmeley t>. Gartner, I Gaaper, 170 . 
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IllusUattons. 

(n) A deposits a box of jewels with B as his agent. C alleges 
that the jewels were wrongfully obtained from him by A, and claims 
them from B. B cannot institute an interpleader-suit against. A 
and C. 

{b) A deposits a box of jewels with B as his agent. He then 
writes to G for the purpose of making the jewels a security for a debt 
due from himself to G. A afterwaids alleges that G’s debt is satisfied, 
and C alleges the contrary. Both claim the jewels from B, B may 
institute an interpleader-suit against A and C. 

Act XIV of 1883, sect. 474. 

This rule applies to H. C. and Prov. S. C. C. 

An agent or tenant cannot ordinarily dispute the title of his principal or 
landlord, and hence he Is nnt allowed to institute an interpleader-suit Huttfa 
* •• • • . . • • . • . agent Is not cet- 

no right to bring a suit 

■ ■ • horn claimed rent from 


6. ^VllGre the suit is properly instituted the Court 
Charge for pUintiiTe may provldc for the costs of the original 
plamtifi’ by giving? him a charge on the 
thing claimed or in some other effectual way. 

Act XIV of c88o, sect. 475 - 

This rule applies to H. C and Prov. S. C. C. 

The phiintlff is, ns a rule, entitled to be paid at once his costs out of the 
fund in Court or to a charge upon u— and the losing defendant must make 
good the amount.* 

/!//«/. —An appeal lies from an Order under this rule see O XLIII, r. l(p). 


■^OUtkor Ibn'. (1*^7) 13 Vc^.3'l3;Sasrl r Welch. 4 My. J. C, .305 
I '^">>«‘ha»n.lr»r. 0 olulsChuiiiler.{lS 07 l 2 CAlo. W. X., Gl. 
O'ttilSD.i.War., 11 21. 
r tUTn ft Ch. App , p. 134. 
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ORDEU XXXVI. 

Speciut 

1. (1) Parties claiming to bo interested in the cleci- 

fa •tnto cue sioTi of ail}’ quc-stion of fact Or law' may 
for Coan t ojiioion oiitcr iiito ail agreement in writing stating 
such question in the form of axnse for the opinion of the 
Court, and providing that, upon the finding of the Court 
with respect to such (jucstion, — 

(а) a sum of money fixed by the parties or to be 

determined by the Court shall bo paid by one 
of the pavtic-H to the other of them ; or 

(б) some property, inoveablo or immoveable, specified 

in the agreoment, shall bo delivered uy one 
of the parties to the other of them ; or 
(c) one or more of the parties shall do, or refrain 
from doing, some other particular act specified 
in the agreement 

(2) Every case stated under this rule shall be divided 
into consecutively numbered paragraphs, and shall con- 
cisely state such facts and specify such documents as may 
be necessary to enable tho Court to decide the question 
raised thereby. 

Act XIV of 1882, sect 527, 

This rule applies to li. C. and Vtov. S. C. C. 

For tVvU sole, Advocait f>f 

Boirtda^* For Court-fee, see Court-fees Act, VII of 1870, Sched. 11 , art. 19. 


2. Where the agreement is for the delivery of any 
Wh.™ value „l propor'y. fov the doing, or the refrain- 

ject matter must ikj ing froii) doing, any particular act, the 
estimated value of the property to be 
delivered, or to which the act specified has reference, shall 
be stated in the agreement. 

Act XIV of 1882, sect 528. 

The rule applies to H. C and Prov. S. C. C. 


‘ Fatmabibi r. Advociito General of Bomlwy, (1882) G Bom 42 • 1) B Trn<t 
ingCo.,I.d.i.DorabJi,{i88ajlOBom.,415 J 
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3 . (l) The agreement, if framed in accordance with 

Agreement to to filed the rules hereinbefore contained, rnay be 
and. registered aa 8\iit filed In tlie CoUtt Wmch. WOUld have 

jurisdiction to entertain a suit, the amount or value of the 
subject-matter of which is the same as the amount or value 
of the subject-matter of the agreement. 

(2) The agreement, when so filed, shall be numbered 
and registered as a suit between one or more of the parties 
claiming to be interested as plaintiff or plaintiffs, and the 
other or the others of them as defendant or defendants ; and 
notice shall be given to all the parties to the agreernent, 
other than the party or parties by whom it was presented. 

Act XIV of 1882, sect 529. 

This ru\e appiies to H. C and Ptov. S. C. C - 

4. Where the agreement has been filed, the parties 
Parties to be subject to it shall be subject to the jurisdiction 
to Court's jurisdiction, of the Couft and shall be bound by the 
statements contained therein. 

Act XIV of 1883, sect. 530. 

This rule applies to H. C. and Prov. S. C C. 

No amendment can be made for the purpose of raising fresh points, or add- 
ing to or altering the facts, except with consent.' 

6. (1) The case shall be set down for hearing as a suit 

irearitig end di«po«ai instituted ill the ordinary manner, and 
the provisions of this Code shall npply 
to such suit so far as the same are applicable. 

(2) Whore the Court is satisfied, after examination of 
the parties, or after tahing such evidence as it thinks fit, — 

(а) that the agreement was duly executed by them, 

(б) that they have a honO. fide interest in the question 
stated therein, and 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same 
way as in an ordinary suit, and upon the judgment so pro- 
nounced a decree shall follow. 

Act XIV of 1882, sect. 531. 

This rule applies to H. c. and Prov. S. C. C. 

te<iuiitd to be proved under this »u1e may be proved by affidavit.* 

* I 1 ..CW Tni.tccs v. jemw, {| 8 l 9 ) 8 C. 1 » , X. 8., 121 5 20 L J., C. P.. 230 - 

C*fe,T88t Bttrgws v. Horton, App. Ca»., 
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The Court will not pr(Kcc<l. «f 11 appears ihn there is no matlct rc.illy tn 
coTitro\cr»> between the p.triies * 

Apppftl —Under Act \IV of tS.''r. it h.is held tint where both pirties to .a 
suit referre 1 the mitters in ill pate between them to tlie Court, and agreed to 
.ifaide us dcitsio^, .and the Court pis>ei| a decree accordingly, it «.a$ held 
that no appeal U) from the decree, the decision of the Court being in the nature 
of an arbiiratoi's award * 


* Dood. Dimtzc i> Duntze, (l8t8) 6 a. B , 100, 

* Zain t). Kalrthhai, (1899) 23|JQm.,752. 
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ORDER XXXVII. .. . 

Summary Procedit't'e on Negotiable Instruments. 

, , , 1. This Order shall apply only to — 

Application oi Order rir j j 

(a) the High Courts of Judicature at Fort William, 
Madras and Bontbay ; 

{h) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissioner of Sind ; 
and 

(rf) any other Court to which sections 532 to 537 of 
the Code of Civil Procedure, 1882, have been 
already applied. 

Act XIV of i 8S3, sect 538 

Notiflcatlons —Sections 532 to 537 (both inclusive) have been applied to 
the follottinj other Courts in 

(1) Uurmah— 

00 Court of the Judge of Moulmeln 5 and 

(J) Court of the Deputy Commissioner of Akyab • 

See llurmah Rules Manual, ed. 1897, p. tt6 

(2) The M.ndras Presidency — 

(it) District and Subordinate Judges’ Courts t 
(i) District MunsifTs Courts 

See Madras List of Local Rules and Orders, cd. 1898, p 196— A'b/f, Le^ista- 
live De/iitrliitenl. 

Farther and other relief — See Raffhubar Dial v. AVr/tu.* 

% (\) Ah suits upon bills of oxchtingo, hnndls ot 
In.muiion of sum- pFomissory notes may, in case the plaintiff 
fnsry tuits upon bills of desircs to procecd hereunder, bo instituted 
Mciuitii-e, rte. presenting a plaint in the form pres- 

cribed ; but the summons shall be in Form No. 4 in 
Appendix B or in such other form as may he from time to 
time proscribed. 

^ (2) In any case in which the plaint and summons are 

in such forms, respectively, the defendant shall not appear 
or uefetul the suit unless ho obtains leave from a Judge as 

'* l**! 'il'i'. x«r-i-uiha r. Ayyan. 
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liproinaftcr pro\i(lod ‘ii» to appear niul defend ; nnd, in do- 
fanil of hi>< obtaiiiini; ''Ucli leave or of liis apponraiice and 
di'foncc in pnr-imnco tlicrcof. the nllc'^ations in the plaint 
f-li dl bo dpciiH-d to bo admitted, and the plaintiff shall be 
entilled to a ilocroo for any sum not exceeding the sum 
inentioiiLcl in the sununons. togetlior with interest at tlio 
rate ‘xpf’cilio«l (if any) to the <Iiite of the decree, and such 
'•uni for costs a-s may ho prescribed, unless the plaintiff 
clann'i more than such fixed ‘mm, in wliich case tlio costs shall 
he a-'certamed m the ortlinar^' Avay, and such decree may be 
executed forthwitii. 

Act \IV of i^S;. sect 53: 

Tins role applies tu the Courts mcniioneii m rule I suf<rii. 

NeRotmble in&trumpnt — \n instrument signed and bearing a one 
anna stamp «*as in the fylliming terms, err, “ on deposit of litic deeds named 
lierembclott for »a'ue recened b> me. I promise to piy iliree months after dale 
Ks i(fj to A n or order . ihen followed the deiaiis of tlie deeds //e/if, that 
the insirutneni « ss a nepotiablc instrument * 

The expression M.int 1$ not in the ordinary or the commercial language of 
the liomba) I'residcncy equualenl to “bearer" m the sense in ‘vhfeh that word 
IS employed tn the I’aper Currency and Negotiable Insiroments Acts and, there- 
fore, A rote pa>ab!c to M.im on demand, is not a negotiable insirument.* 

Application of the rule —It IS optional with a plaintiff wishing to sue 
upon n negotiable instrument either to bring a summary suit under this order 
or an ordinas suit. 

Suns under this order must be brought within six months from the time the 

j j . --I — -1.1- • Sched. n, art 5 

‘ . in a negotiable instrument, 

■ • • for leave to appear and. 

• • .s from the date svhen the 

summons was sened, Act IX of 1908, Sch. I, art 159. The acceptor, drawer, 
and endorser may be sued in one sun * 

It applies to defendants not residing within jurisdiction* In Calcutta, the 
sums must be beyond the cognuance of the Small Cause Court.® 

-ru 

' ■ cause 

e, and 

" ■ ' But 

the Court has no power, after the lime fined by the summons for obtaining leave 
to appear and defend has expired, to extend the lime and it is doubtful whether 
it has power to grant extension of tune if an apphc.stion for it be made before the 
time fixed by the summons has expired ’ If the defendant is at such a distance 


* Rama Cliandra v. besha, (1891) 17 Mad., 85 

’ .Tetlia Purkha e Uani Chandra (1692) 16 Ttom,, C 8 Q. 

’ Bank nf Bengal v. K.irtick Cliundcr, (ISS9)pO Calc., 804. 

‘ Chandrakant Roy v Pognae, (18C9) 3 B. L. R,, (O. C ), 83. 

* Itufff-. Fiatirr, (1871) 8 B B. R , App , 10. 

* firoom p, Wilson, (1878) 3^CaI(>., 539 

, Mahmudar Roliman e. Sarat Chandra Dutt, (lOOO) 5 Calc. W, N.,259. 
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as to make it impossible for him to appear in ten days, the Court will slay 
execution for a time long enough to enable him to appear under r 4.' 

Plaintiff is entitled to claim by his summons and obtain by his decree ‘ what- 
ever sum, principal and imeresi, is legally demandable on the instrument.® 

A hundi which contains a direction on sufficient consideration to the drawee 
and accepted by him is within the Act.® A hundi is duly stamped if the stamp 
is affixed and cancelled at the time of execution, or if, having been at any lime 
previously affixed, it is cancelled at the time of execution.* 


repayment anu a promissory note payanie on demand tor the amount due was 
executed 1 at the same time an agreement was entered into by defendant to 
liquidate the amount due on the promissory note by fortnightly instalments, the 
first consi.!nment lo be made wiihm fourteen days of the date of the promissory 
note. On the defendant's failure to send the consignments ns promised, a suit 
was brought under Ch.vp. XXXIX, former Code : htia, th.it the suit «as rightly 
filed under Chap. XXXIX, that the agreement to liquidate the amount due by 
fortnightly consignments was a colUieral undertaking consistent with the exist- 
ence of the note containing an absolute promise to pay, that surh collateral 
....... .... .u. - - ' that the plaintiffs 

■ ' • ■ ■ end to recover the 

• ■ ! and delivered on 

• not endorsed the 

• • endorsement.® 

Interest —In a suit under this order, the phaintifi^ is not entitled lo 
recover any interest, unless such interest is specified in the promissory note itself 
or to give evidence regarding any agreement to pay interest.® 

3 . (1) The Court shall, upon application by the tlofen- 

iiAmtai d<int, give leave to appear aml_ to defend 

defence on nicni* to tliG suit, upon affidavits whioh disclose 
have leave to (ippcar. ^yould inakc it incumbent 

on tho holder to prove consideration, or such other facts as 
the Court nmy deem sufficient to support the application. 

(2) Leave to defend may be given unconditionally or 
subject to .such terms as to payment into Court, giving 
security, framing and recording issues or otherwise as tho 
Court thinks fit. 

• ChvniUaVnnt Roy r. I’ogiwi*. (ihCO) 3 ll. L R. ^0 0.183; hut sec, Orob f. 

rainier, (ISGOi t In i. Jur.,N. 85 • 30."». 

• l>rV*unfA r. lUngnian, (IsTO) 0 MmL II.C.,2.'«7. 

• tUn luchv lUiil. r. Vulho l.o-4«»ny. (|8C0) I led. Jur . N. S , 2l7. 

• bluwanii lUrbliiim r. IKvji Putija, IlSfl,) 10 R«n , 1.3'. 

• KriOi„«.. t r. Han V»l)i. (rs'lO) Bern , 48S. 

' n»ViTi, Mat.oniM Mwnff.IltOC) 10 Mud , 3GH 

r Sivajj-v, US')*) 21 Mul., 301. 

‘ lUm r. Sairrndr* Slohnn. (I9i«) SOCtlc., 416 { 7 Ovic. W. K., 412. 
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Act XIV of i?S2. sect. 533 

Tins rule .ipplies to the Cotiris mcntioncil in r 1 

After the usual return of ^emre, nml the cxpir.itio i of the period mentioned 
in the summons, an order of the Court for adecree should be obtained.* 

Discloses n defence — If the defcndint appears .and discloses any defence, 
le^al or equitable, he will be .allowed to appear and defend,* but where there 
i« re.ason to doubt its /"r.t the condition of pajing the money into Court, or 
bringinK m seconiv will be imposed.® Lc.aae to .appear may be gnanted 
er firte, but the pI.ainiifTcan show by affulasit that the lease ought not to have 
b'Cn |.r.«ntel. or if granted .at all, gr.anted on more stiingent terms.* An 
application for leas e Id defend must under art 159 Sched II of (he Limitation 
Act lE'Tfbch I. .Act I.Xof 1908' be made ssuhin lo d.ajs of the scrsice of the 
summons as shewn m the Sheriff’s rcitirn • When the writ of summons was 
sersed on the defendant on ihe I Hh June, and the apphc.ation for leave to file 
s»ritten statement « as rr.ade on the 22nd June Monday} ; held that frimit /ac:e the 
.application w.as within lime* 

In giiing lease to defend, the Court his a discretion to order security for 
COS'S not only sshere there is a doubt .as to the hand Jidet of llic defence, but also 


up as a debnee, except when u arises out of the scry tr.uisactinii sued upon and 
1$ in the nature of a set<olT, but the special cross claim provided for by s. 95, vis , 
a claim fur compensation fur arrest on insufficient grounds, may be t.aken into 
account in an> $u<t ; therefore it may be i.iken into .account in a summary suit 
under Chap XXXI.X, former Code.® 

As a general rule, it would be no answer in a suit in the Small Cause Court 
upon a promissory note, for a defendant to say that the cl.iim is a matter of 
account Hut, if subsequently, a suit is instituted in the High Court by the 
defendant in the Small Cause Court in sshich .all the transactions between the 
p.arties can be de.alc with, and if he gives security, then it is desirable that there 
should not be a separate proceeding in respect of the promissory note.® 

4. After decree tlie Court inny, under special circum- 
Power to »vt aside fitunccs, Bct ffsido tlio (Iccree, and if 
necessary stay or set aside execution, 
and may give leave to the defendant to appear to the 
summons and to defend the suit, if it seems reasonable to the 
Court so to do, and on such terms as the Court thinks fit. 

Act XIV of 1882, sect. 534 

This rule applies to the Courts mentioned in r. i, 

' Scliillerr Harker, (18S0) I Ind,, Jiir., N. 8 , S(<3, 

» CaselU Dartoii, (bs;.*?) L. It , 8 C. 1’., lOit. 

* Agra k Mssterman's Bank v. J.cighton, {i8CC) 1. K, 2Kx, 56; Ramtal r. 

Ifaraii Chandra, 11803)3 B L It.O C.,13)J; ( I869> 12 W. R , 0 0., 9. 

« Vonlmtrgy ti Naraysn Sing, (1870) 6 B. L. R., App , 64. 

* Madliub LbII a Cpendra Karain, (1896) S3 Calc,, 573. 

* Ginmohun i’. Amarcndra Natli, (1903) 7 Calc, tV, X., ccLit, 

r A'onhntzgy v. Narayan Singh, (1870)6 B. L. R., App., 64. 

* Roulet t> Fettle, (1894) IS Bom., 717 , 

* lasur Singh v, Bergnuun, (1903) 30 Calo , 627. 
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as to make it impossible for him to appeal in ten days, the Court %viU stay 
execution for a time long enough to enable him to appear under r. 4.^ 

Plaintiff IS entitled to claim by his summons and obtain by his decree what- 
cter sum, principal and interest, is legally deinand.sble on the instrument.® 

A hundi which contains a direction on sufficient consideration to the drawee 
and accepted by him IS wiihm the Act.* A hundi is duly stamped if the stamp 
is affixed and cancelled at the time of execution, or if, having been at any time 
previously affixed, it is cancelled at the time of execution * 

By s. 13, Act V, 1866, a protest of a bill of exchange, inland or foreign, when 
purporting to be made by a notary public is yJr'iwiJ/iiak evidence that the bill 
has been dishonoured. The Negotiable Instruments Act, (XXVI of 1881), in the 
absence of local usage to the contrary, applies to hundis. A member of a Hindu 
family whom it is sought to make liable by a suit on a hundi drawn by the 
manage ' ’ • * ’ • ’ • • - 

given t ■ 30 of the 

Act.® ' of certain 

goods -essed for 

repayment anu a piuiiussuiy iiuie pay.iuie on uemanu tor the amount due was 
executed t at the same tune an agreement was entered into by defendant to 
liquidate the amount due on the promissory note by fortnightly instalments, the 
fust consiijnmeni to be niade within fourteen days of the date of the promissory 
note. On the defendant's failure to send the consignments ns promised, a suit 
was brought under Chap. XXXIX, former Code . htfd, that the suit was rightly 


balance due on a promissory note alleged to have been made and delivered on 
account of his estate to his mother and guardian who had not endorsed the 
note ; heUt, that the suit w.xs maintainable in the absence of the endorsement.® 
Interest.— In a suit under this order, the p1.aintilT is not entitled to 
recover any interest, unless such interest is specified in the promissory note itself 
or to give evidence regarding any agreement to pay interest.® 

3. (1) Tlio Court shall, upon txppUcation by the ilofen- 

dmit, give leave to appear and to defend 

defence on merils to tho SUit, Upon affidavits wllich clisclose 

have leave to nppcAr. would make it incumbent 

on tho holder to prove consideration, or such other facts as 
tho Court may deem sufficient to support the application. 

(2) Leave to defend may bo given unconditionally or 
subject to such terms ns to payment into Court, giving 
security, framing and recording issues or otherwise as the 
Court thinks fit. 

‘ Clmn.UdVant R(iy r. INigose. (ISOT) 3 IJ. L. R. ^0. U ) 83 ; hut Bte. (!rob v. 

I'almer. (iSCOj I 1ml. Jnr., N. S., 39,. 

■ DvVouMr. mngai«n.flH70)6SI*cl. II. C.. 257 
• VU»l India ll.inU r. Vulbe <toi>lii«ny, (ISCG) 1 Ini. Jur , X. S , 21". 

lllnwanji llarU.um r, IK-aJi I'ui.ja, (IST.) 19 ll,.m , l,T', 

' Kri.fm*..lr Han Valp. (|»0a) -JU lloni,, 4SS. 

‘■> 111 ..., r lUU.m Ma»,oii.«l Shtnff. (1^90) ID Miwl., aGI. 

«*ur«murtir Sitajja, tlSOs) 2| Mul.TU. 

"l-»u lUtn r. Sairrmlr* Mohun. (lOuS) 30 C«le., 416 { 7 Calc. W. N., 412. 
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Act XIV of i 5 Sj, seel 33^ 

Tin* rule Applies to (lie Courii menimned m r t 

After the ti'uil return of »er»ice. .mil the cxpif.tt'O \ of the period inenlioned 
in (he ‘utnmonv An order of (he Court for .1 decree shoiil 1 be ohtAmed.* 

Dtsclo^on a defence - If the defendant appenrs .mcl discloses any defence, 
lej^.i! Of equHihle, he will be .alloneil 10 anpcAr ■tnd defend,* but sshere (here 
IS rc.i'on to dojbi us f •r'.f /f./rr tbc condition of pt>tniJ the money into Court, or 
brinj;in>: m secunts mil be imposed* Le.isc to .ippe.ir may be granted 
ej , bit the plaintiiTc.tn shon l»s* affid.ssit th,!! the lease ought not to base 

been t.r.intel, or if gi.inted at all, granted on more stringent terms* An 
application for le.ise to defend must under art IS 9 Sched 11 of the Linnt.ition 
Act 1877 (Sell I, Act L\ of 1908) be m.ide miliin to dA>s of the service of the 
summons ss shewn in the Sheriff’s rctiitn * When the writ of summons was 
served on the defcnd.mt on (he iiih June, and the application for leave to file 
written statement wis mdeon the 22nd June Mondajj ; Afft/ (hat f<riniix/,icie the 
appliratinn was vviihm time * 

In giving leave to defend, the Court l>.i« n discretion to order security for 
CQVS tvoi only w.Kete there ts a dnubt as to the Ut of the defence, but also 

where it appears unneces«ary, though allowable t In a summary suit if a 


up as a defence, except when it arises out of t|ic very tr-iusactinu surd upon and 
IS in the miure of a set-off, but the special crost^chtini provided for by s. 05, vis y 
a eiaiin for cumpensaiion for arrest on insufficient ground*, may be Inken into 
account m any suit ; therefore it may be t.aUen into account in a summary suit 
under Chap XXXIX, former Code.* 

As a general rule, it would be no answer in a suit in (he Small Cause Court 
upon a promissory note, for a defendant to say that the claim is .a matter of 
account Hut, tf subsequently, a suit is instituted in the High Court by the 
defendant in the SrT).all Cause Cniiri in which .ill the transactions between the 
parties can be dealt w ith, and if he gives secnr'ty, then it is desir.able that there 
should not be a separate proceeding in respect of the promissory note.* 

4. After decree tlio Court nmy, under special circum- 
I’owcr to ice aiide fitaiiccs, set osido the deeree, and if 
necessary stay or set aside execution, 
and may give leave to the defendant to appear to the 
summons and to defend tlie suit, if it seems reasonable to tlie 
Court so to do, and on such terms as the Court thinks fit. 

Act XIV of i 88 j, sect. 534. 

This rule applies to the Courts mentioned in r. i. 

• Schiller t- Marker, tl8S0) I Ind., Jiir„ N 8 , 283. 

* Cjselhv V. Utnoii, (1873) L, U , 8 C. I’., IINI. 

• Agra t ilasterman's Bank r. I^-ighton, (J«CO) L. Ik. 2K*. C« ; lUniMl r. 

tiaraii Chandra, (1803) .3 B L K„ O C.,13b; (ISC')) li tV. It , 0. 0 , H. 

♦ Vonlintrgy V, Norujan Sing, (1870)0 B. L. It., ApiCll4. 

* Madliub Lall a. Upendra Knniin, (1896) 23 OiIcT, 57.3, 

* Oirimohun v. Amarencira Nalh, (1903) ^ Culo. X., I’CLii, 

» Vonlintzgy v. Narayan Singh, (I87«90 B. L. Ik, App., OU 

• Boulet V. Fettle, (1894) 18 B(Mn„ 7J7. 

* lasur Singh v. Bergmaiin, (1903) 30 Calc , 627. 
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Irregular service of summons on two out of three defendants to an action 
brought on a joint promissory note does not give the defendant properly served 
any ground to question the decree passed against liun.' For a case allowing the 
defendant to appear and defend a suit after decree see. 2 

Form of decree. — See liank of Bengal v. Kartick Chunder.’* 

Appeal. — An appeal lay under Act XIV of >882 from an order refusing to 
set aside an tx f'artt uecrec.* 

5. In any proceeding under this Order the Court may 

Power to order hill. the hill, liundi or note on which the 

etc., to be deposited Suit IS foundcd to be forthwith deposited 
with othcer of Court. and may 

further order tiiat ah proceedings shall be stayed until the 
plaintiff gives security for the costs thereof. 

Act XIV of 1882, sect 533 

This role applies to H. C, and Prov. S C. C 

6. The holder of every dishonoured bill of exchange or 
r.oco.crj Oi < 0.1 gi lironiissory note shell have the same 

miiingnon awptnueoof rcmcdiC'S foi* thc recovery ot the expenses 
incurred in noting the same for non- 
acceptance or non-payment, or otherwise, by reason of such 
disiionour, as ho has under this Order for thc recovery of 
tlio mnount oi sucli biW or note. 


Act XlV of i8Sj, sect 536. 

This rule applies to the Courts mentioned in r 1. 

As to noting, see, Negotiable Instruments Act, sects. 99-104. 

7, Save ns provided by this Order, the procedure in 
„ , , . suits hereunder shall bo the same as the 

Pnn e<uiri' ill siiitv , . . .... , . 

procedure in suits instituted in the 

ordinary manner. 

.\ci XIV of i88j, sect 537. 

This rule .'ipplies to Courts mentioned m rule i. 


’ Kwim A C*>. r 
* r S,Ui 


‘ n»'. (isd?).? n. u n , Apj> . 7. 

- ; IS 'V. U., 421. 


L. 1 

iU • KstticV. CbtUMlet, llsVn^ IGCftlc., h'H. 

(lS,4)Sn>in, Git Cut Sit, Iwl fcingh r. Kunjtn, 


h * Aa.,3s7. 
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ommu XXXVIII. 

Aj!5;i:st and Arr\cnMEXT IIeeori: .Tuikiment. 
t>/‘forf judgment. 

1. Where at any stage of a suit, otlior 
tljan a suit of the nature referred to in 
section I fi, clauses («) to (d), the Court 
is satisfied, hy nflidavit or otherwise, — 

(rt) that tlio <lcfcudant, witJi intent to dcia}’ tlio 
plaintiff, or to avoid any pioccss of the Court or 
to obstruct or delay the execution of any decree 
that may bo passed ngain.sf liim, — 

(i) has absconded or left the local limits of the 
jurisdiction of the Court, or 
(h) is about to abscond or leave the local limits of 
the jurisdiction of the Court, or 
(m) has disposed of or removed from the local limits 
of the jurisdiction of the Court his property or 
any part tlicreof, or 

(b) that tlie defendant is about to leave British 
India under circumstances affording reasonable 
probability that the plaintiff will or may thereby 
be obstructed or delayed in the execution of any 
decree that may bo passed against the defendant 
in the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should 
not furnish security for his appearance : 

Provided that the defendant shall not be arrested if he 
pays to the officer entrusted with the execution of the 
warrant any sum specified in the warrant as sufficient to 
satisfy the plaintift’s claim ; and such sum shall be held 
in deposit by the Court until the suit is disposed of or 
until the further order of the Court. 

Act XIV of 1882, sects. 477, 478. 

This rule applies to H. C. and Prov. S. C. C., except as regards immoveable 
property. 


U'li^rr tl»fi M'l.ml 
tn») tr c.iUr<l ufun to 
furni*li xcurilj i"r 
sj'jwxrmw 
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A creditor is not entitled merely because he has a great demand against his 
debtor to arrest him before judgment This procedure is intended only to secure 
to the creditor his rights wheit there is reason to believe that the debtor is about 
to depart from the jurisdiction of the Court so as to make away with his properly, 
and if the creditor procures the arrest of the debtor without reasonable or proba- 
ble cause, he is liable to a regular suit for compensation, or to the summary pro- 
cess set out in s 95.* 

This rule does not enable a creditor to sue out arrest before judgment, to 
secure easy execution of decree * 

An order should not issue under («), (i), or (<r), unless it should appear that 
defendant is about lo leave jurisdiction, &.c, with one or other of the intentioits 
described m the text i® but xvhcre a defendant is about to leave British India, it 
IS sufficient if there is a reasonable probability that his going away may have the 

r , . . . . . -pjj 

• ed 

• of 

Master of a ship — See, PjohoiU ChumUr t». Dowey • 

Practice — This rule combines two sections of the former Code. The 
practice will probably continue as before— namely 10 grant a rule to shew cause. 
See rule 6 tnfra 

No Older can i»sue unt>l the applicant has been examined, and such further 
investigation (if any) as may be deemed necessary has been made ' 

Form.— See App. K, No. t 

2. (l) Where the tlefcnclnnt ftiils to show such cause 

Security Court shall order him either to 

deposit in Court money or other property 
suflicient to answer the claim against him, or to furnish 
security for his appeaiancc at any time when called upon 
while the suit is ponding and until satisfaction of any decree 
that may bo passed against him in tlie suit, or umko such 
order as it thinks fit in regard lo the sum which may have 
been paid by the defendant under the jtroviso lo the last 
preceding rule. 

(2) Every surety for the appearance of a defendant 
shall hind himself, in default of such appearance, to pay 
of inoiioy u'hieh the defendant may he ordereci to 
pay in the suit. 

Act XIV of 1882,3 479. 

Thi* rule applies lo 11. C. and to Prov. S C. C., except as reg.irds immove- 
able property. 

’ o-iutirrt' r. CIkutIoI. (ISfiOJ t All. H. C ,9|. 

‘ K«-Un\m Muj.-v r. Xsrain, 13 W U , 27S 

• T«^i>xti»nie lUmnitloii, (ie0t)2 lljilc, 181. 

AKm *ti.l Mn,irrtTi»n’. llnnk r. Mmlo. (ISCni I 1ml. Jur.. N. S . 203 : (ioutii-ro 
l’.oUrt.(lsTO)<’AU.H.C’,353 

• ivv^..., I lV«,ln..31. 

• IW-U ChumUr r l»o»Dy, (ISh;) 14 Calc , Ct»5 

' N*r»in, (I870J 13 W. R., 578 
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Secunty —The security required lo be Riven by a defendant who is 
aire'icJ bef'>re judgment, d.>e» not inriu le security for costs. 

Cau**?— If the person h.i« been chirked with leavinR India, good cause 
must hr. either > 1 1 that I'c is not Roin}; fo lease Indi.l or not for so long" a time as 
t\ill olistruci, or IS likel) lo obstruct, the phintitT, sliutild lie succeed ; or that ( 3 ) 
the sun IS nut .1 A'l? I one , or thil I j), escfl ifit K, tlie institution of it has 
been icintioasl) del ise I till the defendant is about to deparl from India in order 
to embarrass or fierce him.* 

A defendant should not be commiited unless he cannot show pood cause, or 
cannot deposit suftictent to meet the demand, or IS unable to give security, not 
for the demand, but for his appearance * 

Appeal — An appeal lies from .an order under this rule O. XL I II, r. i (q). 

Form —Sec App F, No 2 . 


3. 

tton bs >ur 
di^elurgi-.! 


(1) A .huret)* for tlio npponranco of fi dofendant 
on applies. ^Ppb' Court in 

Tty IQ u which ho bcc.aino such surety to ho dis- 
charged from his obligation. 


(l*) On Midi application being made, tho Court shall 
fiumnion tho defcndanc to nppenr or, if it tliinhs fit, may 
issue a warrant for his arre.st in tho fir.st instance. 


(3) On the appcaraiico of tho dofendant in pursuance 
of tho suniinons or warrant, or on his voluntary surrender, 
the Court slmll direct tho surety to bo discharged from his 
obligation, and shall call upon tho dofondant to find fresh 
security. 


Act XIV of 1882 , 5.480 

This rule applies to fl.C .and lo Prov. S C. C , except as regards immoveable 
property. 

The Court can secure the dcfend.ini's appearance by a warrant to the jailor.® 
Appeal.— An appeal lies from an order under this rule O XLIII, r. i (q). 
Form. — See App T, No. 3 


4 . Whore the dofondant fails to comply with any 
Pcocf^-iare tritetv ^^^der Under rule 2 or rulo 3, the Court 
defendant fails to furn- may Commit him to the civil prison until 
* the decision of the suit or, where a decree 
is passed against the dofendant, until the 
decree has been satisfied ; 


ish security 
fresh isecurity. 


Provided that no person shall bo detained in prison 
under this rule in any case for a longer period than six 
months, nor for a longer period than six weeks when the 
amount or value of tho subject-matter of the suit does not 
-exceed fifty rupees ; 

* Spence’s Hotel Company v. Andorson, (1860) 1 Ind. Jur., N. S., 294, 

* ICelaram Majee t>. Naraic, (1870) 13 W, R., 273 ; S B, L R,, 215. 

* Kelaram Majee v. Narain, (1870) 13 W. R., 278 j 6 B. L. R., 2l6 

• CO 



946 


THE CODE OP CIVIL PROCEDURE. 


tScnsB. !• 


Pi’ovide^l also tliat no person sliall be detained in prison 
under this rale after he has complied with such order. 

Act XIV of i88j, s. 481. 

This rule applies to H. C. and Prov. S C. C. 

It is only in the event ol a defendant neither furnishing seciirtly nor offering 
a sufTicient deposit that he can be committed to custody.' 

Where a person is arrested under this rule, and a decree is afierw.ards 
obtained against him, the decree-holder, if he wishes to send the defendant to 
prison, must have him brought before the Court and his subsistence money fised 
in the same way as if he had been arrested in execution of the decree; and if 
he fails to do so, the defendant is entitled to his discharge * And in calculating 
six months under s. 58, the period of imprisonment suffered after decree must be 
tahen imo account.* 

Form.— See App. F, No. 4 


Attnchment before Judgment. 

5 . (1) Where, nt any stage of a suit, the Court is 
Where defendant satisfied, by affidavit or otherwise, that 
may be’'cMlu\^lpon to the defendant, wUh intent to obstruct or 
furnWiMcuntyforpro. delay tho execution of any decree that 
may bo passed against him, — 

(fi) is about to dispose of the whole or any part of 
his property, or 

(b) is about to remove the whole or any part of his 
property from the local limits of the jurisdio- 
tiou of the Court, 

the Court may direct the defendant, within a time to bo 
fixed by it, either to furnish security, in such sum ns may 
be specified in tlio order, to produce and place at the dis- 
posal of the Court, when required, the said property or 
tlio value of tlio same, or such portion thereof as may bo 
sufficient to satisfy the decree, or to appear and show cause 
why he should not furnish security. 

(2) Tlio plaintiff shall, unless the Court otherwise 
directs specify the property required to bo attached and 
the estimated value thereof. 

f3) The Court may also in the order direct the condi- 
tiofial attachment of the whole or any portion of the pro- 
perty so Bpecified. 

Act XIV of i8Sr, sects 483,484 

This rule applies 10 If. C. and to Prov. S. C. C , except as regards immovc- 
ajle proper,.. ‘ ®* 


■ Kstistn, 


r Xsrain. (ISTO) 15 W. U„ 278 ; 5. U. n U., 2lfS. 

1>'1 Di.,, u Mnfuv »/. Jor., N. fi., 323 ; DoutVe, 425, 

T. Jolisnninll, (|SS 3 ) 7 Dora.. 411 . 
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Dispose of his property. — Before issuing process under tins rule, the 
Jud,;e mu*.! be <itisfieii tint the icmo\;tl ordi<position of the property is about 
lobe nnde'wih anew to ev tile or del.iy the execution of a decree which the 
defendant aminpiies the phini (T inav obtain against hint in the specific case.* 

Th ■> tule dnes not .apply where the defend.ant has actually p.artcd with 
the p’-opert\ * \\ hcie the propeit) is bc>oncl the jiirisdiclion of the Court in 

wh' h the I !•. pen<imK’. there ms .a confiict of decisions under Act .XIV' of 
lib:.* but the ttor is "ithoal the jiiiisdiction do not appear in rule 6 and it 
seems tint ili* rcitrii tioa has b*en wuhdrasvo.* nr the property is tlte property 
in the suit, »\li th must be followed under O XXXIX, r \, This rule does 

not refer c\^'UMtel\ to mo\ eab.e prr>petts. Where in a suit upon a hypothcr.ation 
band the p'a mill’ soj^'lii to att.ach before judjjmcnt immotcable property of the 
defendant, oth'r 'Inn that h\po*hccated, held, that it w.as not necessary in order 
that the Court mij;hl be satislicd that the proceeds of the sale of hypolhec.ated 
propetta wereliketa to prose insufficient to meet the decree, which the plaintiiT 
might obtain m Ins suit, that such property should be actually brought to sale.’ 

The term “property” as used in this rule is wide enough to include property 
of e\er> description mos cable .and immoveable, svhether in tlie actual possession 
of the defendant or of some other person on his behalf, and the words “the 
Court nia> require him to produce .and place at the rlisposal of the Court” only 
refer to such property as is capable of bcinir produced in Court. Wlien property 
ordered to be attached is deposited in the Court which made the order for attach* 
merit, that order is sulTicient notice to it'clf th.a! the property ordered to be 
attaciied is to beheld subicet to the further orders of die Court, and it is not 
necessary that a $epar.ite fcrnial notice should be drawn up.* 

Effect of flttacUment —Although, under the old law,^ an att.acliment, 
preiiuus to ■ ' ' '• ••••>■•, , 

onihejudg ■ 
was oilierw ■ 

no priority ' • 

petty ail.ic ‘ 

void as aga • 

attachment whether made before or after decree is the same, provided that in 
the former case a. decree is made for the plaintiff at whose instance the attach* 
ment takes place.** When an attachment has been taken out by the plaintiff 

* Rani Narain V Ixsvy, (ISGI) 2 Ifydo. 183. Sco also, Bho-shi Shekhoreswar v. 

Ifaro flovind, {18S3) 13 C. L. R , 35<J. 

* Soorjeo Coomar v. laser Clmndcr, Bourke, 213. 

* Ni - Boni II. p., 0 C. J., 29; Balaratn 


* See Report of Bpccial Connnittco, 

‘ Joynarain Ceercc v Bhihpereail, (ISCO) 6 W. R , Mi’s., I. 

* Bishambhar v Sukdevi, (1891) 1C All , 18C. 

t Chedi Lol V. Kuarji Piclilt, (1S93) 17 All, 82. 


• Anand Chandra t>. Panclual, (1870) 5 B L. R , C91 ; U W. R., F. B , 33? 

Aga Mahomed e. Judah, (1871) 7 B. -b. R , 60 ; 17 W. R., 234. 

• j Jur., N. 8 , 327 ; Rampersacl v, 

* 325, 373 ; Gamble v. Bholagir, {1SG4) 2 

Newton, (]S73] 12 B. L. R., App., It 
H. a, 172. 


I® Bhib Kristo V. Miller, (1884) 10 Calc,, ISO; Sadayappa v. Ponnama, (ISSj) 
8 Mad„654 ; Miller v. Mon Mohon Rot, (1881) 8 C. b. R., 213 ; Kristnaswamy 
V. Ofllcial Assignee of Madras, (1003) 20 Mad., 673. 

GanuBinghv. Jaagi bal, (1899) 26 Calc., S31. 
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before iuflRmert, if a decree IS subsequently obtained, the attachment already 
effeclca becomes valid ^ 

Attachment of properly covers the profits of the property.® 

Where in a suit aRainst themember ofan undivided Hindu family, not as 
representing the family, there is an attachment before judgment of family 
properly, and the defendant dies before decree is passed the right of survivor- 
ship takes effect before the attachment becomes effectual for the purpose of 
execution ® 

■Wrongful attachment.— If the goods of a person not a party to the 
litigation be attached, the damages are measured by the value of the property 
on the date of attachment.* 

Termination of attachment.— An attachment under this rule like a 
temporary injunciion, becomes funtUii ojjtcto as soon as the suit terminates ® 

Ah/wi —See app F, Nos. S and 6. 

Afptnl — docs not lie from an order under this rule ® 


6. (1) Where the defendant falls to show cause why 
Mwdim.rt 1'® >*!'““'<* furnish security, or fails to 

cause not Bhoiffn or SCO- fumish the sccurlty required, within the 
unty not fumisiicu. timo fixcd by the Court, the Court may 
order that the property specified, or such portion thereof 
as appears sufficient to satisfy any decree which may be 
passed in the suit, bo attached. 

(2) Where the defendant shows sucli cause or furnishes 
the required security, and the property specified or any 
portion of it has been attached the Court shall order the 
attachment to bo withdrawn or make such other order as 
it thinks fit. 


Act XlV of 1883, sect 485 

This lule applies to U. C. and to Ptov. S. C. C. except at legatds itntnove- 
able property. 

Within /A# /tffrVrfjffrC'*.— These words do not re-appbar cither in rule 5 or 
rule 6. Sec note to r. 5, su/ra . — * Dhpoit cf his frepert/,' 


Appe"> - - '• '■ 

T j,(q). - ...... 

meniofth* 

the remov: ■ ■ • • ■ ■ . 

held (i) that tiie order nas one under this rule and .m appeal lay and’(2) that 
the order of attachment should be reversed. The plaintiff’s claim if established 
would be satisfied /.W/.i/rw with the other debts of the company— he was not 
eniued to security for this claim in pTcfexence to the other creditors.^ But no 


Bhrgwsn Clisndrs r Chamlra MaU, (l&Oj) 1 CaIc. L. J., 07. 
RamC-xnnarv Ooh'md Xath, (1SC9) 12 W. It., 301. 

I’^msMyja r, r.4nf;»f-pajya, (ISOl) 17 iUil, III. 

Motion r. TlarruVh. (ISSO) L. Ik, 17 I. A , 17 } 17 Cale., 43G. 
i>m Chsn.l f. Mai, (IWS) 10 All , f/X}. 

O \Lm, an.l Ahmed All r. r.ladstone. (t6C7) 7 W. R., 503. 

Vi r 1*1. (1S07) 21 Hon,.. 27X 
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appeal will lie froTi an orJcrof remand made under O.XLI, r. 33 when such order 
IS Itself made m an appeal from an order under (bis rule.* 

Form —See app F, N'o p. 

7. S;ivo as otlier\vi<«e cxprcssl}' provided, the attach- 
Moie of maUuig *t niciit sliJilI bo inado in the manner pro- 
vided for the nttachmont of property in 
execution of a decree. 

Act XIV of iS82, s. 4E6 

Tins rule applies (oil C. and (o Prov. S. C. C. except as regards im- 
moveable propert) 

8 Whore any claim is iireferrcd to property attached 
I'oforc such cUiin shall be 

to propsriy attached investigated 111 thc manner hereinbefora 
Uiurc judgment provided for tho investigation of claims 

to property attiched in execution of a decree for the pay- 
ment of money. 

Act X[\' of iSS:, s 487. 

This rule applies to H. C and to Prov S. C. C. except as regards Immove* 
able property 

All claims (0 attached property should be disposed of under this rule ^ 

PhintifT applied for the attachment of certain property before judgment 
Defendant's wife opposed, cljiming an interest in the property, and the Court, 
mtUing her A pirty to the suit, decreed the pUintilTs cl.nim and released the pro* 
percy. It was held ihst the order rele.asing the property, although irregular, must 
be tiken to hiv’e been pissed under the corresponding section of Act VIII of 
n<. .. -r 4 , . " -^ourt and attache I before judg- 

■ ■ ■ • _ IJeforc hearing of the suit, the 

■ ■ ' • insolvent and a vesting order 

was tfeefared an insolvent 

and before decree, the title of • ■ . . .. 

aitiching creditor obwiniog j • • 

the Official Assignee can move by an ordinary motion * 

9 . Where an order ie made for afctacliment before 
jiemovai of attach, judgment, the Court shall order the 
S.h.d’’^ attachment to bo withdrawn when the 

mused. defendant furnishes the security required, 

together with security for tho co.sts of the attachment, or 
when the suit is dismissed. 


> JLanday Lai v. Samian Lai, (1699)21 All., 291. 

' Ram Kuttun i'. Gobind, (iSC7) 2 Agra, 141. 

’ George v. Rnm Ruttun, (ISCS) 3 Agra, 272. 

* Turner t>, Pestonj'i Fardun ji, (1896) 20 Rom,, 403, 
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10- Attachment before judgment shall not affect 
bdor. the rights, existing prior to the attach- 
joiigmcnt not to affect lueut, of pcrsons Dot parties to tno suit 
S'd'cUSK'fZ nor bar any person liolding a decree 
applying for Bile. agitinst defendant irom applying lor 

the sale of the property under attachment in execution of 
such decree. 

Act XIV of 18S2, secis 488-489. 

This rule applies to ll. C and to I’rov S C C , except as regards immove- 
able properly. 

The aliachmtnt does not affect the rights of persons not parties to the suit 
or prevent the property being sold m execution of another decree whether the 
decree has been obtained before or after the attachment nor does it .amount 
to an injunction under s. 15 of the Limitation Act prexenting the obligee suing ® 

No new aUachmenl is necessary after decree ;* and any private alienation 
made subsequent to attachment before judgment is null and void ® 

11. "Whero property is under attachment by virtue 

of the provisions of this Order and a 
i.tSiTan’imo;! rS'i'l possod in fnvoup 

bo re-tttt%chcd in cx- ot thc plaintiff, it slmll not bo necessary 
ecution of deem. uj)on an application for execution of such 
dccrco to apply. for a rc-attachinont of the property. 

Act XIV of 18S3, 8. 490- 

This rule applies to 11. C. .and to I’rov. S. C. C., except ns regards immove- 
able property. 

Tins rule dpes not confer upon the decree-holder the right to come in under 
s 73 and share in the dmnbniion of the profits xvlucli he has attached. The 
effect of this rule is merely to t.ake aw.ay ihe necessity fora rc-nltachmeat of 
the nroperty, The attachment before judgment enures and becomes an 
atticlimcnt m execution • 

12. Xotbing in this Ordor shall bo deemed to author' 
Agrieuiturai piariu'c tlio plaiiitifi to apiily Tor tho attach* 

not MwehaUa before inciit of aiiv a"ricultural nroduce in tlio 

Jitdyrnrrit. . • 1, 

jaosucssion ol an agnemtunst, or to eni' 
power tho Court to order the attnehinont or production of 
Buch jiroduco. 

* aew rule, and a corollary to sections 60 (^j and 61 in the body 


r. llomlli.w mre, fmCO) 1 AIL IL C., IT.*, p. I80. 

^Uv:ia)6 Mad II. C., 135 

11 All.. 1C2; 17 All, 193; L. P... 22 
hardho.ir.x»^.U‘>M)l AIL 11. C , 172 

Cl.im,Ur. IlourVe, 139 ; Sivarstnji 

" J' MAj nrji e. joedtu, isiJoT, , ion 
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ORDER XXXIX. 

TCMrORVRY I\'JrN*CTIO\*S and IXTCRROClTOnV ORDER.S. 

Tempom ry In juncl ion s. 

LT\’ r suit it is proved 

b~ant.'ii'” " by aflidjivlt or otherwise — 

{«) ihnt n?n* property i» dispute in n suit is in 
danger of being wasted, damaged or alienated 
by any party to the suit, or wrongfully sold in 
execution of a decree, or 

(/>) that the defendant threatens, or intends, to re- 
move or dispose of his property with a view to 
defraud his creditors, 

the Court may by order grant a temporary injunction to 
restrain such act, or make such other order for the purpose 
of staying and preventing the wasting, damaging, alienation, 
pale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit or until further 
orders 

Act XIV of 1882, a. 492 

This rule applies to fl. C , 

Scope of the rule —This rule only refers |o temporary injunctions, leav- 
ing perpetual injunctiois to be regulated by the Specific Relief Act * The 


... ui V.IVII 1 ioi.euure as 10 temporary or 

interlocutory injunctions are not the same as those under the Judicature Act, 
1873, 5. 35, sub -cl 8 ® 

Courts of Equity will not issue an injunction against officers of Government 
exercising a riglu or alleged right to levy taxes, though they will against muni- 
cipal officers in regard to the levy of rates * 

Jurisdiction — A Subordinate Judge has power under this rule to issue a 
temporary injunction to a District Judge to postpone a sale ® The jurisdiction 

‘ Nusserwaiiji v. Gordon, (I8S2) C Bom., 2C6, 271>. 

> Chandidat Jha V. Fadmananil Singh, (IS9 j) 22 Culc , 459. 

* Jairam Das v. Zamon Lai, (1009) 27 Bom,, 337- 

♦ llorraasji r. Pedder, (1875) 12 Bom. H. C., 199, 203 ; see r. 5, 

• AmirDulhinr AilmioUtrator Genera^ of Bengal, (IS9Q) 23 Calc , 331. 
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of the Court is tletermined by the amount at which the relief sought is valued in 
the plaint and the Court has no power to increase the value of the relief.^ 

Pleading. — A plaintiff should enter a claim for injunction in his plaint, 
when obtaining it is a substantul object of his action.® 

A person not named in the pleadings cannot be committed for breach of 
an injunction.® 

Evidence. — Evidence should be adduced to prove that property in dispute 
is in d.ancer of being wasted or dealt with in one or other of the «ays described 
in this rule.* In a sun for a specific sum of money, if the defendant expresses 
his intention of employing it in trade, an injunction should issue,* but not where 
the suit is for real property, and the defend.int admittedly has a half share in it,* 
or the properly covered by the injunction is not the properly in dispute,^ or the 
person against whom it is .asked is not a party to the suit. 

Agreement. — An agreement to grant a charter-party will not support an 
injunction.® An inj'unction to restrain the breach of an illegal agreement en- 
tered into by an unregistered associ-xtion of aitizans to enhance the price of 
their work,® or to restrain a nv.al tradesman from carrying on his business in 
pursuance of an agreement entered into while he ivas under .a criminal charge,*® 
or to preieni a widow frotn adopting a son in sioUtion of an agreement,** can- 
not be Rranicd. Uut the Court will grant an injunction to restrain a partner 
from excluding his co-partnec from the partnership business,** or a person from 
practising as a physicum *® 

AUenfvtion by Tridoxv.— For circumstances under which an interim injunc* 
tion will be continued, see <?<*/?/ AlrtM v. Kally iDw.** 


Ujfi lll.lllUIIUM U« ll«e ' 


Beni property, — Real properly should always be retained if possible 
rrif/a until the suit is decided.*® PlainiilT, in possession of a dock used for 
repairing sessels. on being thre.itened by the defendants with a suit to eject tliem, 
sued for specific perforrrance of an alleged agreement with the defendants under 
which they were entitled to hold the dock until their two vessels were repaired. 
In suppon of an application for .an injunction to restrain proceedings in 

the suit fir ejectment until ih^ latter should ln\c been decided, plainiiffi stated 
that on the faiili of the agreement, one of iheir ships had been dotked and taken 
to pieces ; that the repairs could nor be fioished for .a considerable time ; .and 


Dhundirain Sontulc* 


• fiurui.ajamms v. VenVata KnsUnama, (1001) SI Mail., 31. 
Coleiv'uriie r. ColehoHrne, I1S7C) 1 C !»-, COO, 
S^adagojiaeluri v. Krisimamachan, flSSO) l2 Msd., 35C 
rrrwiinno Moyee r. Wooina MoTt>e. (ISTO) It \Y. R,, tOD ; 

ram r. Ciisndanat.ai, (IhCl) 2’llom. II. C .O'*. 
r.olucV Chun ler e. Mohlm Chunder. (iSTO) 13 W’, R., 03. 
i^Mon Mohinl r Ichamoye.*. (ISTO) 13 \V. R , 00. 

1 fieereo r. Shil.p*rshsd. (1X00)6 W. R., ilii„ 1, 
r. Ilsji Al-lol. (1SS2) C Rom , 5. 



Ripu F.aju. (ISTC) 1 Rom., 530 

. Kar»i Tncum, (IStll) 18 Rom., 701 
lUtanhti. IISSO) 15 Rom , .’•,0. 
ivaml, (1V.»H Mad. 11. C.,311. 

lt)3. 

■.(IXXl) Irt Calc., Civ 
^ .*»M Chiwdhranl. (IStJ?) 
^dhrjr r. lUm Clian.ti-r, W. I 
(IW) 1 Iful, Jnr, }f. S., tJJ. 


2i Calc , SCO See also, 
.(1501) 30*. 
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thnt the \cs«f1 could not he removed from the dock without great loss and 
irrepirahle injury to them The dcfcndints denied the agreement, and set forth 
another, and which lining come to .an end, ihev were entitled to eject. They 
did not deny the lo«s that would ensue to the pUintilTs, nor allege delay in re- 
pairinc hel.1, that the pi iintitT. were entitled to an interim injunction restr.iining 
the defendants from executing the ejectment decree until the suit had been 
decided * 

Where .\ obtained a decree against fl for possession of a dwelling-house in 
which C was admutedl) interes‘ed as a co-shirer, and C brought a suit to declare 
that ha 1 obtained no f le to she propert), an injunction restraining . ■A from 
executing the decree w.as allowed * 

Ofllcifil A^aifjnoo — Wh^n maney due to an insdient ts deposited in 
Coirtandthe Co-rt nr(ler» payment to the creditors instead of to the Official 
AssiK'nee. the remedy of the latter IS to sue out an injunction to restrain the 
creditors an 1 apply for .an <j injunction * 

Copy*nght —For cases »n which injuaction was granted for colourable 
imitat'on of .a book, see <7i»f..'il.vr4/T// \ \fo>e\kvar and for infringe- 

ment of copv-nglit h> public sti )•» of a pir.icy before registration, see .Vitcmtllan 
V. Suresh Chunder * 

Co-aharera — See 5^ Co \ Ram Chund Dutl* 

Hindu marnasje —An injunction will not be granted to restrain a Hindu 
woman from marrying her minor daughter to .a th’r<l party, pending the decision 
of a suit fjr soeclic performance of .icontrict of marriage ^ bitch an injunction 
may be granted under the Guardian .and Ward^ Act (VIII of 1890)* or to 
prevent the tnarnage of .a bride fur the second time to any one else.® 

Joint property —In disputes between members of a joint Hindu family 
with respect to joint property, the exercise of the Court’s jurisdiction to grant 
relief by injunction should be conlaned to .acts of waste, illegitimate use of the 
family property or .icis .amounting to ouster '® The rule of Hindu law does not 
prevent an iniunctitm being gr.anied m c.ase8 in xvhich one member of the family 
is prevented from taking p irt m the business of the family firm 

L^gal reprosentatire.— Where A caused C to be improperly placed on 
the record as ihe legal representative of It, C obtained an injunction against A, 
re3tr.ainmg him from csecniing the decree ag.aiost him ** 

LibsL— An injunction will be allowed to restrain the publication of a libel 
injurious to the plnntifTs trade ** 

‘ Moran t’ Tlio Itiver Stesm N»v>gntion Co , (187o) 14 li b R., 332. 

' Anxthnith Dey v. Mackintosh, (1870) C B. L R , 571. 

• Jliller, in tU milter of, (ISC®) 12 W, R., 103 

• Gangavishnn t’. Morcslivari Rapuji, (18S9) 13 Oom., 353. 

• Macmillan ff. Suresh Cliunder, (1890) 17 Calc., 951. 

• Watson t Co r. Ramthund DvAt, (1801) 18 Calc., 10; L. R , 17 I, A., 

no , Joy CJiunder v. I’lpro Chnm, (1887) 14 (ialc., 230 j Bivaraman v. 
Muthya, ((880) 12 Mad , 2(1 ; L.R., 1C I. A., 48. 

’ Gunput Karam v Uajun Koer, (1875) 21 W. R , 207 ; 1 Calc., 74 j but see 
Nanabhai Gaiipatra v. Janardhxn, (ISS8) |2 Bom., 110. 

• Ilarendra Nath t>. Brinda Roui. (1893) 2 Calc, W. N., 521. 

• Vcnkatacharyulu V. Rangacharyuln, (1891) 14 Mod,, 31C. 

t® Anant Ramr.xv v. Gopal Bilvant, (1R95) 19 Bom., 269 ; Sosln Bhusan Ghos© v, 
Gonesh Chuiidcr Ghose, ((902) 29 Calc., 500 

»• Ganpatr. Annxji, (1899) 23 Born., 144. 

** Dhuronidiiur Sen v Agra Bank, (1879) 4 C. L, R., 434 ; 5 (Jalc., 86. 

' * Thorley’s Cattle Food Company v, Massara, (1879) 14 C. D., 763, 
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of the Court is determined by the amount at which the relief sought i? valued in 
the plaint and the Court has no power to increase the value of the relief^ 

Pleading. — A plaintiff should enter a claim for injunction in his pUint, 
when obtaining it is a substantial object of his action.^ 

A person not named in the pleadings cannot be committed for breach of 
an injunction.® 

Evidence. — Evidence should be adduced to prove that property in dispute 
is in danger of being w.asted or dealt with in one or other of the ways described 
in tins rule * In a suit for a specific sum of money, if the defendant expresses 
his intention of employing it in tr.ade, an injunction should issue,* but not where 
the suit is for real property, and the defendant admittedly has a half share in it,® 
or the property covered by the injunction is not the property in dispute,^ or the 
person against whom it is ashed is not a party to the suit 

Agreement. — An agreement to gr.ant a charter-party will not support an 
injunction ® An injunction to restrain the breach of an illegal agreement en- 
tered into by an unregistered association of artirtns to enhance the price of 
their work,® or to reslrain a rival tradesman from c.arrying on his business in 
pursuance of an agreement entered into while he was under a criminal charge,'® 
or to prevent a widow from adopting a son in MoUtioa of an agceement," can- 
not be granted Hut the Court will grant an injunction to restrain a partner 
from excluding his co-partner from the p.artncrship business,'® or a person from 
practising as a physician 

Alt6Uo.tioti\)y viidov7.— For circumstances under which an inimm injunc- 
tion will be continued, see Coptt Nath v. Katty 

Actual damage —Where an act threatening d.anger to a person’s land is 
, such that injury will inevitably follow, a Court maygranl an iniunciion restraintni; 
' the continuance of that act, even though no damage has actually occurred before 
the institution of the suit.'* 

Real property.— Real property should always be retained jf posstble^rn 


In support of an application for an rn/Vr/ffi injunction to restrain proceedings in 
the sun for ejectment until the hitter should have been decided, plaintiffn stated 
th.al on the f.tiih of the agreement, one of their ships had been docked and taken 
to pieces ; that the repairs could not be finished for a considerable lime ; and 


• Ouruiajsmma r. YcnVala Knsbnnma, (I90t) 2t Mud , 31. 

' CoUb.juriio r. Colcboiirnc, (JSTC) I C. D , COO. 

' badagopachari t Krishnnroaelmri. {l»S9) 12 ll»d , 3o0. 

• P/r>«iinno Jfoyec r. IVoims Movee, (IS70I H tV. R., 400 ; Dliiindirani Santuk- 

ram r Cli-initanabai. (ISCI) 'inonj. H 

• r.otutV Ctiunler e. Mohvtn Cliunder, (1870) 13 W. P.., 05. 

• Mon Mohini r Iclismojfe, (1870) 13 \V. R . CO. 


• Joyn»r*in Oeerro v, Shtt.p;r»h*J, ( 18 GC) 0 W. It., Mil., 1. 

A'-lul r. Hi), AMul. (1882) C Rom , 5. 
lUpuSi)u.(lS7C)lRom,.Mi» 

JlsrjiTun r. Xar*i Tnf-um. (18a|j 18 Rom., 701 
Italnnt.il, (18S0) 15 Rom , f.C. 

(ISfti) I M»-I. If. C. 34J. 
jj-'t.sl I, (K-W) ea 105. 

^ «*.llWI)I0C*lc..2i-. 

1 . J?’’’ IKWl 51 C.It, 500 Sc .1.1, 

iu„ Ll..n.,,r. W. V... (HO.) X:. 

^ O', 1 Irwl. Jnr. N. s.. .It. 
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LlRlit —As to a case of mandatoryinjiinctioo >0 connection with an obstruc. 
lion to light and air, see ' 

Pablic Worship — As to whether an injunction should be granted or not 
restraining one class of Mahomedans from worshipping in a mosque 5 see, Fosl 
Kitrim v. Moulu Dakih * 

Bent— An injunction to restrain a person from collecting without any title 
rent o\cr and aboie the full sixteen annas in the rupee may be granted.® 

W^ell— The digging of .i well by a defendant is not an act of 

waste requiring an injunction * 

Wny — w. -.-.-/.ec u.-»i /-rossing of a 

r.iiluay o\er in G /• P- 

A’li/Af’.y V. oerson from 

usingaw-ay , . ® 

Prnctic© — A Court in granting an Ad tnlertn* injunction, will first see that 
there is a IcnA fuU contenuon between the parties, and then, on which side, in 
the event of success, wdl he the balance of inconvenience if the injunction does 
not issue. ^ 

Trnde-mnrk —For injunction in case of infringement of trade-marks, see 
the under-noted cases * 

As to what is necessary to be shown in order to obtain an nd interim injunc- 
tion in the case of an alleged infringement of trade-mark, see Reddiway 6* Co, 
f. Schroder SmuU ^ Co-® 

T»na*>ni~ Ti - ~«.,er.al principles ni c to be sought 

• .-ill be granted in case of contr.acts 

• • • • d. (g) of ilie Specific Relief Act : 

• < that the agreement provides a 

Public Bodies —An injunction to restrain a corp-rr.ate body from publishing 
letolulions calculated to injiitiouiiy affect the plaintiff in his commerc 1 . 1 l relations 
wiih ihe Government as bting in excess of ihcir powers,'* or to restrain a 

■ rrovahiilty lUl-cT. Mohendra l-xll. (IHSt) 7 Calc,, ■iUtt, 

• rnrlKmmif M( iih lUk.h. tIvOI) 18 C.»!o . 4hl 5 L. U,. JS I A.. CO. .See oho 

<m tin* l-oiiit. .Tamiin I»n ». Alnixniin. (IST't) 2 limn , HI 5 Kiui'l Ki»liof r, 
Ih-i};ii l’.m, S Horn . P'. 5 r.'>\«nii, r, TVaiie. (ISnOj •>> Mud. ‘J'*! ; 

IVfmli’ C‘'OiiMf»~ r. Sniil.immc),* (Ih'vOJ HI UiR , 2,jJ ; l)liuiijihlii>y r. 
Li*l<ix. 1 l^'>'l) i;n’.mn , 2 ”'- ; Kadxr Hhai n r.xliitii ilh*i. (It'VOj 13 Horn, 
fiT4 s .Nawfti Jims 1 . Uu-t.-tnii. (ISOC. 2u I^>m . 701 ; Ynro r PanaiiUih, 
(|X 07 )l» All. ‘JZ'Ji Knlhan I»is r. Tulii Di', (ISOOj 23 Doni., TtsC. 

* Nailujiinmi r. Itvn Clmndrr, \V. U,, (18H) 3C». 

‘ Miignro.anr. fluned. w/lt., (ISfiljeTC 

• (•. 1. I'. Itadway r. Kowr.’ji, |0 BoOi ■ COO. A» to Iho grariting of 

«ii injiinrtion III Ui^ fX*'* ol o’wtmnms a private viav, »eo M.vlantiioh*iJ r. 
Cfixn.fia KiiTnar, {1x7119X1 L i:.,379 

* IViVi r.livtviral r. Il- ^vi Chumlvl, (KhVO) 2| Horn, 1x3. 

’ lx,li<nvr Allmin, (lS7e)3 App, C^x . 7"9; aiiji r. notiloo, |18^2) 

r.r..m. p vTy-.Mvltax Rv Uk r. Ku.t, (ISOl) II Mftrl,, is. Hid the 

S.-e alv>i;vl.Uin r Il'iunpm Sing. (IXOTl 1 Calc. W. N, 420. 

• Cr»l-xmr. KmD-U. 3 R. I... IV. App. t; JU.h.cUn Anilino KabriW 

r^^tar.ftVji SUipurji, (Ixp3) lV>m.,MI ; H-'inig- r r. Droz. 20 Item., 

* r. frrliiclff Sm«lt ft C.x R Cftle. \V. X., 151. 

\\ •'‘**'''''‘*’1' **• R.tn.,2C'*.. p. 270. 

M.d,*, I.y <-„ , ^ 

•1 ♦* 1 ». Ttti.w, tl D Pott of Bombay. {tS7C) 1 Rom., 122. 
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comjnny from .ippoiniing ui own solicitor tn AccorJ.ince wuh A resoluilon, 
thnjf;h pA'«cd in conira\cntn’n of A previous Agreement with the plimtifTi,* 
or to dcp'i'c a public 1)0.5} of (he power of exercising its discretoT tolny and 
collect a me, cannot be jjrantet! * 


Reli^ous Offleo — The Court will not grant anj injunction when its cfTect 

would be to (.ir.c ujiin .an) section of the community the scrMcei of a pMeit 
whom the\ .are nnwillm*; to recognise, and to forhiJ them from cmplojinj* a 
priest whose mmistian ms iliev desire* Rut an injunction mil be granted when 
3 pcrsoi ' pre'cn'eJ troiii performing Ins religious duties.* When the use of a 
part 'cuhr new sra! in r innei Hon with a religioui ofticc Ind the elTect of extending 
the prie'’K rights, wliKh .a>.cordmg to ihc old seal had been limited, .an injunction 
w.as gf.anted * 


Wronfffull5’ sold m execution of docreo — Ifncl.ainnnt under s 27S, 
former Code '» Wl.r jS. whoseil.iiminsheeiidisatlowed, msdliKesa reguhrsuit 
.ig im-t the ilr-f ree Ivilder. the Court has poiscr to gr.aiit an injunction sta> mg tlie 
sal; n»n<ling die deiisionof the suii * The purchaser of A shtre of a decree whn 
h IS f iiiC'l ■» his eniie 11 .lur to get himself upon the record, h.as no right to an tn< 
juK 1 1 1 ■.itue.cnt ili; <lct rec-holder from executmp the wholcdectce ^ Uulan ext- 
cu’nn p u. baser m p isscs-i »nof the pr-'perty is entitled to an/t.f inUrim injunction 
in ,a suit 1 I restrain .a dcaee-holdcr from selling a share in the s.an>e property.* 
In execution of .1 inoitg.agc-decrec against the fithcr of a Hindu family, Ins ri •hi. 
litle.ani interest onl) in .ancestral propcity were advertised for sale 5 dcA/ Tn a 
suit brought b> a io't 10 protect Ins interest, that no injunction should be allmUd • 
The term decree dues not include ilic decree ofa Revenue Court. An application 
under ihu ru'e for sta) of »ale in execution of a decree of a Court of Revenue in 
a suit under s y3 of A t .XU of 1S91 cannot be entertained by a civil CoufI»* 

Dispose of hts property.— A subsequent alien.aiion is not void.** 


. *0 an end, .and does not 


‘ N’ursorwsnji v. (iordon, (ISSd) C Rom., SCO 


MiiiiKipil Coiiiniissiincri of diadr.ax f. Rraiison, (1878) 3 
Tor priiicijiks upun wJiich llio Court will inttrlirj l,y 
ri«tnvui a'ts ill pablie fniictiunirics in cte^sx of tlieir statuto 
Cliibildai Lalhiblui r. Municinil Coamiiivionor of Donluv 
H.C.OC.W. 


orji 

i"juni'tior, 1.) 


* Sluvappo !•. Knsliiiabliat, (1679) 3 Rom., 232 

* Moro Sffthnl'jv V. Ansnt Rliimaji, (Ib97) 21 Rom., 821. 

Tiruvciiga<]a, (19S8) 11 Alad., ’I5U 


Fes sl.s, Sr„i,„„ , 


• namanuji v. Rami Kisore, (1899) 22 JInl , 189. 
‘ Rroj^ndro Kui 


r.>j»ndro Kiimir v Rup Lall, (I8SC) 12 Calc.. 515 5 Kirn, a Davni .. t- 
(1888) 10 All , SO Rut the latter decixioo wax overruled in Pi,, 1 ."hori, 
thein'tlUrof. (1901) 25 Ail , 311, on the groximl that unattSi 
cannot be said to be in danger of being wrongfully sold in oxism!. 
decree. "-cuiion of ^ 


• Rohimunnissa r. Loakut All, (1874) 22 W. fU, SOO. 

• Rup Lall V. ilaliima Chandra, (1S70) 5 B. L. It , 251. 

• Aniolak Ram v &a1nb Singh, (1885) 7 AM., 550. 
Onkar Smgh v. Rhup Singh, (1891) 16 All., 49ih 


*' Delhi Bank u Ram Xarain, (1837)9 All., 497; Monohar Das #■ r, 

l*ande.(190.3)25 All,, 131. Am,, 

• * Dhundjram Santukram f. Ciiandanabai, (1864) 2 Dora 11. C., OS 
'• Sloliepooddeen r AhmeJ, (1870) 14 W. R., 334 • Money Purenw ri 

(1835) II Calc., 146 ' Porjhy 
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Court-fee —The Court-fee on the plaint of a suit for an injunction is pay- ' 
able on the amount at which the relief sought is valued,— see s. 7, cl. iv (rf) of the 
Court-fees Act.* 

Form — See App. F, No. 8. 

Appeal.— An appeal lies from an order under this rule O. XLIII, r. I, ( 0 - 
An appeal lies against an order purporting to be made under this rule even 
though made without jurisdiction.* 

2 (1) In any suit for restraining the defendant from 
committing a breach of contract or other 
rcpctHifin or continu- ifijuiy of any tind, tyhether eompepsa- 
aiico of breach. claimed ill the suit or not, the 

plaintiff may, at any time after the commencement of the 
suit, and either before or after judgment, apply to the Court 
for a temporary injunction to re.strain the defendant from 
committing the breach of contract or injury complained of, 
or any breach of contract or injury of a like kind arisitig out 
of the same contract or relating to the same property or 
right. 

(2) The Court may by order grant such injunction, on 
such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Court thinks 
fit. 

(0) In case of disobedience, or of breach of any such 
terms, the Court granting nn injunction may order the pro- 
perty of the person guilty of such disobodlenco or breach to 
bo att.ichcd and may also order such person to bo detained 
in the civil prison for a term not exceeding six months, un- 
lo.ss in the inoaiitimo the Court directs his release. 

(4) No atUchment under this rule shall remain in force 
for more than one year, at the end of which time, if tho 
disoboilicnco or breach continues, the property attached may 
bo sold, ami out of tho proceeds tho Court may award such 
cofnpeti‘:atlon as it thinks fit, and shall pay tlio balance, if 
any, to the p.arty entitled thereto. 

Act XIV of 1883, sect 493 

Thit rule .npplics to II. C. 

The craniingofan injanction under this protision Is a matlcr of judicial 
ducreiion.® 


Does not npplj*.— This rule docs not refer to persons in prison for con* 
temp;.* Wlifie an apphrant «.-rs committed to jail under this rule for con- 


' OBrut»]»ram» r 

* AUUl r.a>iim»n 

• *. UwT 


. Vrnkit* Krthnsrai. (I0'>I)C> 3t»4.. 31. 

I » Oin»p»tl.) Phut*. (l»r1)C3 MkI , 517. 

(1^70)4C»le,f453. 



Ex f'arte—5\ic.\\ an injuneiim a «l<vi.n!on froni ilie nfilinjiv ,• 

justice, and nothin},' bui ilie existence of Kfe.it and letiMii ihinnet t»i,t car.iiu 'I 
being averted, prob.ibly, d dcliy W inleunncd, c.tn Jntiify in muf.t *' ’* ’* 


Practice —When an injunction is Rranlcd wriilmui nmicr, tie .. ■ 
ed tnay apply either to have » discharged under r. or he rnay Bi>i>ral «# ***'*''• 


Appeal— No appeal lies from an order refuslnK In Uiiie 
vrilhout issuing notice to the opposite parly" 


inj'tntt.tn 


Order for 
may be « 
varied erect aaide 


Any order for nn injunction may lio dlNclmri;ei| 

lojunctinn /»r KOt lisulo l,y t],0 CoVt’ ! 


roay’ be diilhargcd, nppriCaU<iII limtlo tlicroto bv 
^ • — a- ■ (lissiitisfictl with Biiclt order. ^ 

• Adioeate-Uencral of Itomtusy r. Oangji AkhnI, (IS0.1| JO Horn, | p," " 

• Delhi Bank 1'. Uam Naraiii, (I8S7)0 All , 407. ' 

• Darab Kuar v. Oomti Kunr, (1000) 22 AIL, 449. 

» Kochappa v. Saclii Devi, (1001)20 Mad., 401. 

» See O.XLlll, r. 1 (s). 


, " ' m 

1 Calo. W. N., *iJ- 

lo Amolak Bam v. SaWb Singh, (1885) 7 All , 550. 

I « Luie V. Lrii*. (1880) 12 Mad., 186 ; nod see 0. XLIII. 


S>"«. IISOII 
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Act XIV of i88;, s. 496 

This rule applies to H. C. 

ie . • • • • • - .... . jg falje, 

the motion 

" it.' 

Appeal. — An appeal lies from an order under this rule ; see, O. XLlH) 
r. i,(r). • 

5. An injunction directed to a corporation is binding 
l»i..cUo„toco,pot.- not only on the corporation itself, but 
lion hinthng on its also Oil all members and officers ot the 
corporation whose personal action it seeks 

to restrain. 

Act XIV of 1882, sect. 495. 

This rule applies to H. C. 

The High Court has jurisdiction by a proceeding in the nature of quo 
Wiirmnio to restrain a person who has not been duly elected from exercising the 
functions of a duly elected Commissioner.* 

Interlocutory Orders. 

6 . The Court may, on the application of any party 

Power to order to a Suit ordcr the sale, by any person 
interim inie. named iu such Older, and in such manner 

and on such terms as it thinks fit, of any moveable property, 
being the Bubjcot»inattor of such suit, or attached before 
judgment in such suit, which is subject to speedy and natur- 
al decay, or uhich for any other just and sufficient cause it 
may bo desiiublc to have sold at once. 

Act XIV at 1882, «. 40S. 

This rule applies <0 H. C 

An apphcation under this rule should be m.Kle upon nolice “ 

Arty cifttr cMise . — The addition of this phr.xse empowers the Court to order 
the sale of secutiiies where the sfite of the m.\rket renders such sale advis.ahlc.* 

ifcnnn™, r,...,,.. . V- {!) The Cnurt. irinj. thcnpplica- 

tiAR, in.ivciion, tie.cpf tion of nnv parlv to a suit, and on such 
•"'I'" (erms as it ihinfa fit,— 

(n) make an order for the detention, preservation or 
inspection of any property which is the subject- 
matter of such suit, or as to which any question 
^ may jirise therein ; 

* P i-'WH, r, IViv, 2 Uoula , ftlo, Freemsn r. McArthur, 

2 T 4 ),mrtinktl. in. 

' OtUtUKiA, rt-ifvrrr. (ISO.'.jeJ Cftjc., note under r. 1, *i;/ 7 m. 

^ r.O tj r. (l^m) 7 M»d , "11. 
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(6) fur all or any of thf' ptirp'i-< af<<ri‘*iM nti*)inrirr. 
anv ^icr^'iii to «'Ht* r upon or into juiy In l or 
hinltim'; in thi* ofatiy o'.li' r pirlv f<t 

such suit : aiul 

{, ) for all or atiy of tin* |uir|K)-f*» afor« -aiil antlinri;/- 
any sunjilox t«» l»o tal.on, or any ol.^.-rvaiinfi {i, 
!)c' ina'l** or f\pcriinoiit to 1)0 trn il, uliidj ni'»\' 
!i< »’0’".iry or f'T tlw ptiri' o. ,*f 

olitainin„» full uifornialion or r\i«lcnci* 

(•2) Tli'“ |iMviMi)ns ns to l•xcclltio^ of pn)c» ‘-s f-lnll ti[){)ly, 
/jin/o/Kf/'-. to per-oii authorized to ent^r utnl- r tliM 

rule. 


Act XIV uf t£S:, s 49 ) Rules of SJpfe^le Coufi, () ^ 

This rule appl es to H C 

An (inier under this rule c-tn out) be m.ftc after suimnnns }i ts {/‘•m 
and rea-oni'ile nntu.ehM been K'sen "i In ann"ti'»') fir «'wni r* 

allcKCl to ha\e been ciuseil to the pUmtlTs Ii-mhc I*V the nertnn, by ili-rlf^n, 
dsnt. of an ndiommu home, <*<•/./, that .an order couUI be in nle uni'er iln ml* fir 
the inspection of the jilainiifr* house, it formin,,' the •• tubjecl of the imi -i 


8 (1) An application by tho plaintin* for an t,nl*T 

Apph'stion fflr ruch Uiulcr I'ulc b or TUlo $ may bo turull) afll'f 
order tub) after notice. noticC tO tllC dcfolldanL at any llino aftor 

institution of the suit. 


(2) An application by tho defendant for a llhc order 
may be made after notice to tiic plainlilT at tiny timo artor 
appearance. 


Act XIV of i 2 S 2 , s 500 Rules of Supreme Court, iRgj, o. 50 , r. 6 

This rule applies to II. C. 


Cither party may apply for the order after notice ; the pl.tinilfr niter if • 
of summons, the defendant after be has appeared. Ifholh nnnlv nnlu 
should be passed on the two applications,’ ' ^ 


A plaintiff should enter in his plaint bis claim for injunction, svhen i).« ..i . • 
ing of It IS a substantial object of bis suit.* obt.tm. 


9. Wliero land paying revenue to Govorninciit or 
_ , tenure liable to sale, is the Bul)ioof.in..»* ^ 

When party may be « .. °^^'jyt.t-tnattcr 

putinimmcdiateposics- Oi A SUlt, ll tUO party lU pO.SSGSSlOn of &Uc] 

Tttooi';!.!? noglf ts to poy tho Govon, 
ment revenue, or tho rent duo to the pro 
prietor of tho tenure, as tho case may bo, and such laud 


I Sengotha v. Bamasami, (iSSi) 7 Mod., Oil, 

* IJhoroney Dhur Ghoso e. Radba Gobind Knr, (18D0) 2t Calo., 117 • 

N.. 09. 

» Sargant v. Read, (187G) 1 C. D., 600. 

* Colebourne v. Colebourno, (1876) 1 0. D., 690. 


I Calc. W 
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tenure is consequently ordered to be sold, any other party 
to the suit claiming to have an interest in such laud or 
tenure may, upon payment of the revenue or rent due pre- 
viously to the sale (and with or without security at the 
discretion of the Court), be put in immediate possession of 
the land or tenure ; 

and the Court in its decree may award against the 
defaulter the amount so paid, with interest thereon at such 
rate as the Court thinks fit, or may charge the amount so 
paid, with interest theron at such rate as the Court orders, 
in any adjustment of account whicii may be directed in the 
decree passed in the suit. 

Act XIV of j382, s sot. 

This rule applies to H. C. 

When a plaintiff is put in possession under this rule and the suit dismissed, 
the defendant can recover what he lost during' the plaintifTs dispossession m 
execution.' 

The person pav'"'8 revenue is entitled to a charge upon the share of each 
of his co-sharers* 

10. Where the subject-matter of a suit is money or 
n.po.ii 0 i mono)-, somo other thing capnhio of delivery nnd 
etc., in Court. t\ny jmrty thereto admits that ho holds 

such money or other thing as a trwetoc for anotlier party, or 
timt it belongs or is duo to another party, the Court may 
order the same to be deposited in Court or delivered to such 
last-named party, with or without security, subject to the 
further direction of tho Court 

Act XIV of 1882, 5 502. 

This rule applies to II. C. 

Where a defendant «a$ ordered to deposit money due but refused to do so, 
he w as held liable to pay interest on the money from the due of the order.* 

This rule would seem to apply only when the party maV^mf* the admission 
holds the properly or other thing which the p.arty in whose f-ssour the decree is 
made seeVs to tiaae delivered to him. Even if u was intended to apply to a case 
when property is not so held by the party making the admission, it will not cover 
a case where the money is held by another Court to the credit of another suit.* 

Appeal— An appeal lies from an orderunder this rule ; see, O. XLtll, r i.(r). 


• f»W 2 ) 6 C«lo. W. X., 710. 

. p'*'**,' * ' ‘'"'isr*'" e, lUJih SetnieherU. 11903) 2C Ma-I , CSfi. 
. I’ros^rnoMoje*. lW:i)IO\V. R.,277. 

‘-•aV-SMrvJl r |t.n.- »h. (IM,) « MM . IM. 



O.XU t. \A 


\rroiN'T)tEJCT or ntccivrn«- 


OKDUU XL 


of llecctX'frs. 

1 (1) Where it appears to the Court lo U j-;i* 
.1 n, CQi.von.cnt, the Court innyly-.r-i-r. 


{it) n|ipi)int n receiver of nny proiicrty, y . 
before or after tiecreo ; 

(h) rcn.ove n.ty person fro... tl.e po--' «>isri er , 
tody of tl.e property ; 

(c) eo....i.it the P...no to the^ pr>ssr=^ie.i, c-.'f'iv 
or ..lat.ftgctnent of the receiver ; nrnl 
(</) co.ifur upon tl.e receiver 1.11 sucli pjiwpi i, ,, 
hrit.gi.ig nntl defei.ili.ig suits ii.i.l for tl,.; 
sat. on, mn.inge.nent, proleetion, preonvi • 
n..tl iniprovenicnt of the i>ropcrty, ttie coil..] 
of tl.e rets iii.d profits tl.ereof, tlje np],!;„';| 
and disposal of such rents mid profits, an.) n,' 
execution of documents ns the o« ner hi,,..).*, 
has, or such of those powers ns the Court tld-' 
fit. ■ 

(2) Notlutig in this rnloshnU avUliorizo the Court {, 
remove from tlio possession or custody of propfyrty 
person M-liotn any party to the suit 1ms not a prchciit 
so to remove. 

Act XIV of i 882 , sect. 503- 
This rule applies to H. C. 


Power 
manager under 
be exercised y 


to appoint.-It is discretion.ary with the Court u, ^ 
ler this rule but the discretion must be reisonililc ;t 4 

with the greatest care and camiun.® The High Conn i’''- 

. . . .1 powers as the Superior Courts in f ** *• 

Receivers * Hut it is doubtful 
. outside Its juiisdiciion.* A Jligi, oZn 

> Brcjender Narain w. * w! h7 Mis,, 15 ; 

Itam Sutun, (1875) 23 W. R . 237. . A 


• Zuhewrun v. NuicubooJdeen, (18OT) 11 ^Y. R., 605. 

• PrOBonomoyi v. CenI Madlial*, (1883) 5 All , 550. 

• Jaikissondasv. Zen.ibat, (1890) H Bom., 431. 

• Ismail Iladiee f. Muhomet! Hndjee, (1879) 13 R. Ik R., Dl ; 21 \V, p 
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appoint a Receiver in a testamentary suiL' The fact that there exists in 
respect of any immoveable property an order of a Magistrate passed u^iiKr s. 
. r-j,. r>.' _• — X rv a u — exercise by a Civil Court 

• Receiver m respect of the 

• ■ )f amount to misappro- 

■ • purposes of the rule. 

A District Judge has no power to appoint a Receiver of properties which are 
the subject of a suit or attachment in other Courts, even though such Courts 
may be subordinate to his own.* Disobedience to an order of a High Court 
appointing a Receiver is punishable as a contempt * It is within the 
discretion of a Court appointing a receiver in a suit to order that the office should 
continue permanently after the decree, ivhen such continuance is necessary, 
or for so long as It may be sa* A Court has power to order a Receiver to 
pay debts, though such an order should be made in special cases only. Such 
an order wheri made is final, subject only to review or appeal.'^ In a suit 
under the Religious Endowments Act, a Civil Court cannot appoint a Receiver 
or Manager except under s. 5, * when there is a dispute as to the right of 
succession.® 

^Vho can appoint- — This rule clc,irly intends to give the power only 
to the Court m which the suit is brought or by which the property has been 
attached. There is no doubt that a Court c.annot appoint a Receiver, except 
it has seisin of the property, either by a suit pending or by proceedings m 
execution of decree made in a suit being pending and atiachment having been 
made Also it ts orily the Court m which a proceeding « pending and which 
has thereby the property under its control that can appoint a Receiver.”® 

When a suit in which a Receiver h.as been appointed is dismissed the 
Court has no jurisdiction to give him any fresh power.’ ^ 

Attachment of a debt due to a judgment debtor by a third 
party.— As to when a Receiver should be .appoioteit m suchc.ases, see the under* 
noted cases “ 

...j.. . n.-,' .. ijjj n preferential 
• . * , . . . . the business, a 

• • • s • • • * . 1 and w.ages due 

After decree — A Recci>er can be appointed after decree 

Property.— The word* property “Mr sufjeet of thetuit" have been omitted 
from this rule, but the proviioiosec 503. former Code, is reproduced in cl ruse (2) 
Whcic Uic suit IS for partition of a joint estate, means the whole joint c5t.ate.’* 

I Yr*h« sni lUisgwtnl r. SbanVar Ratnchandra. (I^O.l) 17 Bom., 

» lUrkutuniss-a r. Al*lul Aiii, AU.. 2ll. 

• llftnumsyyt V. VriiVaUrubtiityy*. |S Ms'l., 2.t. 

• Lsisfal Itoorm r Anunt Choujhr}, (ISPO) 23 Calc., 5|7 

• lUnrallshh r. UtsmehsMl. (1S70) 7 H. C., O. C. J., 172- 

• Msthoiri Umsmba r. MatIiQ«ri IVrpsmW, (1**%) 19 Mid., |20. 

' MotiTihu r. IVemriho, (1892) 10 Horn , SJl. 

» tljinsnamls A.r*m r. Kn«Vi 0,sn<lr«, (l5>Yt) H Cnlf. W. X., 401. 

• Utiful l!fH«-in r. Anant CLmulhry, (iW) 23 Cite , 517. 

•• fU(.rVdme r. hnilh. (IP-jT) 31 Ole’, 330. 

•’ Umhid ciiuni r. Mfik. (IJisi) 6 CUK \\\ S.. »iii. an.l Ttvolst r. Anton*. 

Ml ' 303 .NOgh r. IMW A London rUnlc, 31) 

•’ r. IVkning. (IS-OJOilvL, ISX, 

iloldtn. (1803)5514,}.^ 

r.Orafrto Xautt., (IsOO) l?C*le., CIO 
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DC3 


WTien .1 suil wm brought under Act VIH of 1869. 11. C,. for .nrre.nri of rent and 
ejectment of the defendint ^*///. ihn« a Ueceix'er of the rent* and profit* rf the 
tenure miijhf properly be appiinred ' 

Where a pirtv entitled to .•» share of real estate applied for a Ueceirer of the 
entire iomt oronertv and some of the co sharerj «iir> resiited the appointment 
were ml snhi-rt 10 the ninsdirtion of the Cmirt. a Recener wax only jjr.inted 
for the sHnte of the inplKant* Tli* rule of the Court of Chancery that a 
Recciaer wdl not he app'inte'l against an e«cutor iinl'ss ero*s imtconduct ii 
Shan n doex not ipaiv (o the caxe of an eaecutor of the will of a Mahomcthn.* 

As the owner himself btis —In a ca*e of partition, these »ord* meani 
the whole bod> of owners * 

Not appointed — \ Court would not appoint a Receiver under *.24 j. Act 
VIII of tSji). where the -apptifat'on »a* mad'* simply to put ofT payment ;* 
nor to coHe 't rents ircnijn^' due since the deirli of the iu'L'nicnt-deb'or, of 
immoicahle properiv then in the han 1* of h’s widow as her widow's est.ate '* 
nortocurv on a juditmenf-dchtoi’s bu-in*s* p'ndin;? eteciiiuan proceedinc* 
and to inxe-t him with poser to r.aise monev for the purpose noriorralire 
the pro*!'* of the pr-)p*riv at'a'U*d and pavoffthe dchtors, when it would lake 
twen'v v“irs.* nr fiPeen v*,a''* or exen one ve.ar. to do so;*® though its 
months wo lid nut he const le'ed unreasonable;** and svhere a Jud^e, nn iJjc 

death of a Receiver, fintlm^ that und^r the mana;;emeni, the decree would not 

be sitis‘i*d fur a 1 mu' time rcfii'Ct to .appoint .a new Receiver, and ordered 
execjuoo to issue, hi> order was upheld •’ 

A Rerciver should not be appointed for a portion of a railway jia nnr in 
regard to prnuertv m po'session of the defendant. tl.urninK under a leoal title 
unless a -tron;; rase is made out .*« or a irood /»rw>i /,ic/e pile *» 
moval of .1 lar;re amount of pmp-rtv dunnu' the pendency of a suit is .a su^lcientlv 
strong aroiinrl f-ir the apnoiniment of a Receiver*® In an .opplicalion for the 
appointment of a Rerciver, it is sufllcicnf ifa/mmt /ir/e title to the nronertv 
over which th* R*reiver IS soiiu'hi 10 be .appnintc.l M made cut.** Tile mete 
eircumst.anre that the apptiintment ofa Receiver will do no harm to any one Is 
no ground for his appointment"’ Where the property to be managed is not 

the siibjtct of the sun, no marrager c.io be .appointed before atMchinent ;*» on 

‘ Ksrtick Xath I’ Padmanofid, <I8S/) II Culc., -lUO. 

’ Chowdhry r Chowilhry, 2 Toy, nnd Hell, 192. 

• Ilafizitni e Abdtil Knrirn, (lS95) 19 Itom., 81. 

• Pomhn.ith r, Omarti Xanth, (t^DO) 17 Otic., CIJ. 

‘ Oottum Singh V Rim Surun, (|875) 23 W. R , 217. 

•KaiinoDur Licy, (18'17M2 All , 235. 

’ Jloran r. Mittu Uibue, (1S78) 2 Calc , 58. 

• Mohinee Muhun v Rim Kant, (1871) 15 W. R., 322. 

• Rednum Atchutaramiyia f. Usliomed, ((892)5 Mad, H. C., 272. 

>0 Fyar-ooddeen r Giraudh Smgli, (1870) 2 AIL II. C., 1. 

I* Mobineo Mohuii t> Rim Kant, (|S7|) 15 W. B., 322. 

‘’,DoQrga Dutt ti Punwarco Lai), (1870)23 W. U., 33. 

I* Litimer V. Aylesbury Railway Cumpiny, (1878) 9 C. 1)., 3S5. 

.Sidhoswari V Abboyovwan, (1819) 15 Cilo , 818. 

• • Cliondidat Jfia v, Padmanand Singh, (1895) 22 Cafe , 459. 

»• Sia Ram Dis e. Jfaliabir Das, (1900)27 Cate., 279; 6 Calc. W. N., 302. 

** Sham Chand r. Bliiya Ram, (1900) 5 Calo \V, N., 305 

>• Prosonomoj’i v. Bern Madtiub, (1898) 6 Alt., 55G 

•* Bunwarco Lall t> Oirdharoe Singh, (1871) 10 W. R , 273 5 8 B. L. R. 
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the other hand, the appointing of a manager docs not release the property _^from 
attachment.' A Receiver can be appointed m a suit to enforce a mortgage.* 

Appointed —The circumstance that a judgment-debtor has property other 
than that alt.xched, is in itself no ground for refusing his application for the 
appointment of a Recewer, \i ht proposes to place all the properties under the 
management of the Court. The Judge should consider all the circumstances 
of the case ® A Receiver may be appointed without the consent of the decree- 
holder,* even though the latter has a hen on ihe property as a collateral 
security, and he has taken a money-decree, stating that the property Is liable 
but a parly or his attorney should i 
Receiver without the consent of the 
Receiver does not date from the order 
the security required ' 

Procedure after appoiDtment. — The rule of the original side. of the 
High Court is not to compel a party to a suit to give up to the Receiver posses- 
sion of the property unless an order of Court lo that effect has previously been 
made upon him ; the proper course being by proceedings in Court to fix an 
occupation rent and to order the party m possession to pay ihe same.® 

'Disniiaaal. — A Receiver should not be dismissed ex parte at the decree- 
holder’s request.® Where a decree appoints a Receiver for a fixed period, the 
Court has a discretion to discharge the Receiver, when it thinks necessary.'® 
No order for the discharge of a Receiver in an administration suit can be made 
before the completion of the administration decree ' • 

liecroB of malntenancb — To avoid any diffieuliyin esecuimg a decree 
for maintenance out of property charged wnh payment of the allowance and 
make a fresh suit unnecessary in case o( default in payment of the insialment*, 
n Keceher ahnuld be appointed under the decree itself with directions in case 
of default in payment of the maintenance to take possession of the csiflle apd 
sell the same and out of the sale proceed* to pay the allowance for main- 
tenance.'* 

Appeal —An appeal lies from .an order passed under thi* rule or when 
the application IS refused ;** but not a second appeal'* Where one of the 
defendants in a suit applied to h.ave a Receiver temosed from his office on the 
ground of mismanagement and the application was refused, an appeal was allowed 
fin the ground that the question was one arising in exccunun uf decice.'* No 
appeal li^s to Ills Nlajesty in Council against an order refusing to appoint a 

' Itiiiiwarrt IjiII r. .MolmUf r I’rtshad. (liSaft) L. It., I 1. A., ^'1, p D> ; IJlt. 1> 
R , '-"i: ! >tiili»Ucr rciflidd r. Cvlkct.iff.fTirlM.ot, (ISTU) 13 \V. R., 

• (ihanaili^sam Mi«»cr r tSokrmls Mwi.l Dwi. tlpir’j 7 C.do. W. N., 4’)2. 

• IMi Kuniisri f lUm IaU. (tSC'O 3 It. L. R , Apn , 107 , 12 W. R., OC ; »ee, 

iJqti .\mlKS, ts t'lrit, (IS3 t) 13 MfL, 390 

• TJnkniw Cliuirdcr, .'Idn>Ii , 261. 

• Rim I’.orhs r. lKx.rg* Dott, (tST^) 13 W. R., 453. 

• tn rr, (IhTO) 12 C. D , 4t7. 

• r..lw»rd,r Rlwarxlf, (IS7fl)2C. H .231, Js-or.3, iri/rj 
« I'um L. lion r. Hogg, (IbC^) in W. It., 4*5n. 

• llutr»' Sutikur r. Jog^mlro Coffwar, fl^T.I) lO W. R , CO. 

Maihu.n Umamha r Sfnthusri IWpimUa, flW*) K R., 21 I. A., 2S. 

“ l>»t t-.ir*k* p, Ifecra Ivtll. (IOHII .1 Cil'' IV. N.. 4|7. 

“ lUm.iigin-r Knn. .loCt.sn!cr.(lsT9)2aC.»lc .411 ;3C.|e. \V. N , 130 
•• r.r«).t. K^r r Rum n.nni, |l«.-t11 7 Cdlc.. 710 i O M.III, r. 1, (•); Fii.gapni 
r ^ iltf.s.aw a, (I'.ail) -Ji llnm , SH. 

6 C. L. R . 40. : Vrnkatssaml r. biridAvsm- 

r"*. fl".) )7p, 

1. ^ I>»*. (IS50) 17 Calc., 

'•>'» . nl *. Ijmil. (IHsi) 5 Ilua , 4? 
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Kfrcener* fn c^s«s in which a Rccencr appointed .tt the Instance of the 
)ud^rrvf'U cred'.^'T jn s.^p.sT-'pr ates wmevs collected hy hin', the decree js not 
•.ati'iiC't fr,’ / f*r/.’ i)i>! ilic l»s% fi’U nn «he estate or ns owner, subject to the 
Kece'irr' lab lit\ * When a Oivtii t l«e on the report of a subordinate 
Couii tpf iM-' Jo ai'po nt .t Kc-e-ver, hia order is one under this rule and ts 
appeal rh e ® 

Debt incurred by Recfttvor — \ creditor is entitled to proceed ajjamst 
the rcprts?in i! 1 1 (d an r-.' I c oir re overv oi X debt incurred by a Receiver 
dunn,; ilie m inis’C 'iriu of ihe c»Utc b\ him * 

Sale by Receitrer— \ pjr ha^er at .a sale by a Receiver on applying to 
the Cal 0 la 11 ..h t > lU in «M>,;mal yunadiciion %vdl obtain an order lobe 
put in poase-s on * 

Lbllera Patent Appeal— \n ordef direcuntj a Receiver inasnitto 
adi.ani e in 'lie V ('1 a v'lardian i.f Ar/»M to enable him to conduct the defence on 
behdf <'t 3 <S*f'*iiii int i-. noi a ludument uitliin the meaning of art. I J of the 
Letters I’aient and no aripeaJ lies iherefrnni • 

Form— .See \pp F Nn 9 


IteniuiKint 


2 TJuj Ci>m t uuiy I'y -^ctipral or spcciitl order fix 
t)>o ninotuit t*> be pnid n.s remunerntjon 
f«*r the iscrvicea of the receiver. 

Act .XlV of j 88 ;, sect 5oy 

/le/nuneiitfutn receiver being .an oRicer of the Court, the Court only U 
to determine his fees or remuneraiio » and the p.arttes cannot by any act of theirs 
add 10, or iltTO^aic from, the functions of the Court wuhout its auihonty.^ 

Reeeiwr’a hen — A Receiver, though discharged by the dismissal of the 
suit in tvhith he was app'unted, is entitled to a ben on. the estate for ah his just 
claims and aliouances * 


Duii*» 


3 . 


Every receiver so appointed 


(а) furnish such security (if any) ns the Court thinks 

fit, duly to account for what he shall receive in 
respect of the property ; 

(б) submit his necounts afc such periods and in .such 

form ns ibe Conyt direchi ; 

(c) pay the amount duo from him as tho Court 

directs ; and 

[d) be responsible for any loss occasioned to the 
property by his -vvilful default or gross neg- 
ligence, 

• Cliundi Dutt Jks V. Fadmnnurnl Singti, 22 C*Id., 0^, 

« Orrv. MuthtaCfietti,|l89l)nM«l.,50l;20M4iL,224. 

• Khsgendra Narain v. ShMhadar Jhs, (}93(} SI Uale., 49o ; 8 Calc. \V. N., G03. 

‘ Motiari t», Shyama, (I!W3^ 30 Calc , 037. 

* MinatoonnM*a t> Khatnnnne*s3, {iB0t)S) Calc., 470. 

* Kuppuiivmi t' Rathnarelu, (lOOi) 24 Mad., 611. 
r Frokaih Chundra v. Adlam, (1903) 30 Calc., 

» Prem Lall Jluihelt i'. Sumbhoanalh Roy, (1855) 22 Calc., 973. 
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the Other hand, the appointing of a manager does not release the property front 
attachment A Receiver can be appointed in a suit to enforce a mortgage. 

Appointed — The circumstance that a judgment-debtor has property other 
than that attached, is in itself no ground for refusing his application for the 
appointment of a Receiver, if he proposes to place all the properties under the 
management of the Court. The Judge should ronslder all the circumstances 
of the ca-jc.® A Receiver may be appointed vkuhout the consent of the decree- 
holder,* even though the latter has a lien on the property as a collateral 
security, and he has taken a money-decree, stating that the property is liable l 
but a party or his attorney should not, save m an extreme case, be appointed 
Receiver without the consent of the other party.® The appointment of a 
Receiver does not date from the order of appointment, but from the date of giving 
the seennty required * 

Ti -1 ‘ • • original side, of the 

he Receiver posses- 
has previously been 

made upon him ; the proper course being by proceedings in Court to fix an 
occupation rent and to order the party in possession to pay the same ® 

Dismissal.— A Receiver should not be dismissed fnrte at the decree- 
holder’s request.® Where a decree appoints a Receiver for a fixed period, the 
Court has a discretion to discharge the Receiver, when it thinks necessary*® 
No order for ihe discharge of a Receiver in an administration suit can be made 
before the completion of the administration decree 

Deoreft of maintenance— To avoid any difficulty m executing a decree 
for maintenance out of properly charged with payment of the allowance and 
make a fresh suit unnecessary m case of default in payment of the instalment*, 
a Receiver should be appointed under ibe decree itself with directions in case 
of default in payment of the maintenance to take possession of the estate and 
sell the same and out of the sale proceeds to pay the allowance for main- 
tenance.*® 

Appeal — An appeal lies from .an order passed under this rule j*® or when 
the application 13 refused :** but not a second appeal*® Where one of the 
defendants in a suit applied to have a Receiver removed from his office on the 
ground of mistnanagemeni and the application was refused, an appeal was allowed 
on the ground that the question was one arising in execution of decree ** No 
appeal Iks to His Majesty m Council against an order refusing to appoint a 


‘ Buiiwarec Lall V Mohabecr Vroshad. flSISl L. R , \ I A , h9, p 95; 12 B. U 
R , 207 ; Mohalieer Pcs&bjd w Cullector of Tirhoot, {1870) 13 W. R., 423, 

* Ghanaihyam Misser v. tiobinda iloni Uasi, (1002; 7 Calc. W. N , 452 

‘ Dch Kumari v. Ram Lall, (iSCO) 3 B L. R , App , 107 ; 12 W. R,, 6G , see, 
Uijai Aitiba, exparie, (189(9 13 , 390 

* Thakoor Chunder, ptUluyntr, Marsh , 26l. 

* Ram Rucha v. Doorga Dutt, (1870) 13 W, R , 433. 

* Lloyd, in re, (1879) 12 C. D . 447. 

’ Edwards V. Edwards, (1876) 2 C- D , 291. See r. 3, vi/ra 


* Ram Lochun v, Hogg, (186S) 10 W. R., 430. 

* Huree Sunkur r. Jogendro (Toomar, (1^3) l9 \V. R , 66 

Mathusn Umaraha v Mathosn Deepamba, (1895) L B., 23 1 A , 23. 

* ‘ Blmgwan Das Sureka ». Ileera Lall, (1901) 5 Calc \V. N., 4(7. 

’ * Hemanginco f. Kumode Cbamler, (1899) 26 Cole . 441 j 3 C«lc. W. N., 139 
“ EirajxnKoncr r. Rum CJitmi, (1881) 7 Calc . 719 5 0 XLIII. r. 1, (s); Sangappa 

V. bhivba.awft, (lOOO) 24 Bom., 38 , < m. t. tt 

{*®80) 6 C. L. B.. 467 ; Venkatasami v. Stndaiam- 

ina, 11887) 10 Jiad., 179, 


». tal, (1850) 17 Calc., GSO. 

JltthiW ,, Um„, (issi) 5 Bom., 45, 


O.'XL. t.T] 
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debtor can sell properties tn the hands of A Recei\cr of tlie Court in execution 
of a mortgape-dccree although he cannot execute a decree ncainst such pro- 
perties b) way of attachment or sale* I’roperty in the hands of a Receiver 
can be sold in execution of a mnrtcage decree but not of a money decree * 
Propern in the hands of the Receucr of the Hich Court cannot be proceeded 
against bv attachment in the molussil ,* nor can he be made a party to 
a proceeding under s 145, Cnm PC* A Receiver appointed during the 
pendency of an appeal continues to be Keceiser after the disposal of the appeal 
until finall) discharged • 

Practice power to aue —As to whether a Receiver can sue in his own 
name, see the case of v Mouhn* A Court has authority to confer 

on a Keceixer the power to sue in his oun name. If the order appointing him 
Receiier, gixes him liberty, he may do so ;* and it has been held that a Receiver 
may sue in his own name without express authority.* A Receiver cannot be 
made a party to any suit or proceedings without previous leave of the Court 
appointing him * He does not represent the owner of the estate for which he 
IS Keceii cr, but is merely an olTicer of the Court, and as such cannot sue and be 
sued, except with the permission of the Court *** A receiver is responsible not 
only for actual sums received by him but for those which might have been re- 
ceived bj him but far his wilful neglect and delault.** He can apply to take 
proceedings against a party for contempt.** When a Receiver has been ap- 
pointed to a propert), the leave of the Court should be taken to bring a suit 
with regard toit*« A CourthavingappointedaReceiverinasuithasauthor- 
it> incidental to Its jurisdiction to order him to account, although the suit may 
be no longer pending** The Receiver is not a necessary party to a suit for 
possession of immoveable property.** 

Where a new Receiver 1$ appointed pending civil proceedings by the first 
Receiver he should be made a party *• 

A/phirafion —in making an application under this rule on afildavit, the 
affidavit should show special reasons for the appointment.* * 

* Jogendra Nath Oossam v. Deltendra Kath, (I6D9) ZC Ca1c>> 137i 

* Jogendra Kath Gossam r. Del>en<lnv Xatli Oossam, (1693} 3 Cato. W. N., 00 > 

”0 Calc , 127. 

' Hem Chander t'. Prankristo, {l87(i) I Calc., 403. 

■* Dunne r. Chaodra Kisore, {1903) 30 Calc , 693 j 7 Calo. W. N., 390. 

» Grey ti. Woogra Wohun Tiiokur, (1001)23 Calc., 700 

* Shunmugatn e. /loc-* o xr- i o-io . vk.it... xr.k... . ^ells, (1882) 

scale., 719; , 884) 10 Calo., 

713 ; Gopalasa ■ * ' oyi r. Davis, 

(1687) 14 Calc., , . " ' • Han Dass t>. 

Maegeejae, (livOl) 18 Cdc.» 477- 

* Fink V. Aloharaj Rahadur Singh, (1898) 23 Calo , 642 ; 2 Calo. W. K,, 469, 

* Jagat V. Nahogopal, (1907) 31 Calc,, 305 ; 6 Calc L. J., 270. 

* Dunne r. Chandra Kisore, (1903) 30Clalc,593 ; 7 Calc W, H., 390; Fmk v. 

Calcutta Municipal Corporation, (1902) 7 Calo. \V. N., 706. 

‘0 Miller v. Rom Ranjan, (1884) 10 Calo., 1014 

> * Sattya Sankar Ghosal v. Golap Uonec Dehco, (1900) 5 Calc. W. H., 223. 

Grey r. Woogra Ilohan Tbakur, (1901) 28 Calo , 710. 

Rodger V. Asliutosli Mukerji, (1902) C Calo. W. H., 629, 

>* ildministrator-Gencral of Bengal V. Prem Loll MulIIck, (1893) 22 Calo., "88 
1011 ; L. R , 22 1. A„ 107, 203 

*• Sattya Sankar Ghosal r. Golap Monee Dobee, (1900) 6 Calo. W, N., 27" 
Rodger t>. Ashutosh llokerji, (19(6} C Calc. W. H., 829. - ’ 

»« Akulae. Dhelli, (1903)28Mad., 157. 

- :‘’,Dulmir Purl v. IletDarain, (1880) 0 0. Z« R., 467; Proeonomovl v. Beni 
Madhab, (1883)6 A11.,556. - . ^ 
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Application against Receiver.— On the original side of the Higlt Court, 
persons not parlies to the suit in which a Receiver has been appointed tnay 
establish their rights by motion.' An application for the appointment of a 
Receiver on the retirement of another should be made in Court and not in 
chambers ® 

A person not a party to an action is not entitled to apply by motion for pay* 
menl of money to him by the Receiver.* 

When a party feels aggrieved at the conduct of a Receiver, he should seeh 
redress in the proceeding m which the Receiver was appointed Separate pro- 
ceedings against him can only be wiih the leave of the Court ;* which must be 
obtained before the institution of the suit.* 

Form — See App. F, No. lo. 

Entorecmenk of re- ^ Where A receiver 

ceivcr’s duties. 

(rt) fails to submit his accounts at such periods and in 
such form as the Court directs, or 
{h) fails to pay the amount due from -him as the 
Court directs, or 

(c) occabions loss to the property by his wilful default 
or gross negligence, 

the Court may direct his property to be attached and may 
sell such property, and may apply the proceeds to make 
good any amount found to be due from him or any loss oc- 
casioned by him, and shall pay the balance (if any) to the 
receiver. 

■ This 19 a new provlsiont under which Receivers are made liable for loss 
occasioned by their svilful default or gross negligence. As to when a separate 
suit may be brought against a Rece.ver, set »oU to r J, supra 

5. Where the property island paying revenue to the 
When Collector may Government, or land of which the re- 
bc epponited reccivur. vcnue has been assigned or redeemed, and 
the Court considers that the interests of those concerned 
will he promoted by the management of the Collector, the 
Court may, with the consent of the Collector, appoint him 
to bo receiver of such property. 

Act XIV of 1882, sect. 504. 

This rule applies to H. C. and Prov. S. C. C. 


’ Mohamed Ucdhi v. :ioharrft. (1890)17 Wc,, 233 ; and see Dry Docks Cotpo- 
ration, in rr, (1333)39 C. D. 306 p. 314 
‘ Slalkarlt t>. Stalkartt, ( 1901) 28 Calc., 230. 

4 V. Hast London Ry. Co. (1879» 12 C. D , 839, 

* l’r<wl{ha Ayjar, (1901) 26 Wad , 492, 

W clu , ino. ’’ *^**®^t™ Nath Banetjec, (1905) 0 Calc. W. N., 247 ) 
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OKPER XLI 

Appeals from Original Decrees 

1. (1) Even’ nppeal shall be preferred in tlie form of a 

Yorm of monioraiiduin signed b}’ the appellant or 

What to accompany ilis pleader aiid presented to the Court or 
memoranaum. ofliccr as it appoints in this be- 

half. The inctnorandum .shall be accompanied by a copy of 
the decree appealed from and (unless the Appellate Court 
dispenses therewith) of the judgment on wliich it is founded. 

(2) The memorandum shall set fortli, concisely and 
Content* of mcm-jran- Under distiuct heads, the ground.s of objec- 
tion to the decree appealed from without 
any argument or narrative ; and such grounds simll be 
numbered consecutively. 

Act XIV cf i8Sj, sec. 541. 

This rule .nppliet to H. C. 

For form, 5ce App 6, No l. 

“Where there baa been an appeal.”— These words in art. 179, 
Schedule 11 , of the Limiiatton Act, 1877, (An 183, Sch. I, Act IX of 1908J mean 
uhen a memorandum of appeal li.a$ been presented in Court ^ 

/’w/ff/.j/'/t*/! — The presenwtion of an appeal by .1 person uho is not an 
advocate, vakil or attorney of the Court nor a suitor, is not a valid presentation 
in law.* 

If presented by .a pleader the grounds must have been dr.aivn up by a 

' ‘ I . • I jjjg grounds 

be allowed to 
• ■ tppeal set forth 

* ■ ■ pleaders, which 

■ ■ • by the pleader 

, * ' IS not a fatal 

objection to an appeal that the same is described in the memorandum as ” drst 
appeal from order,*’ being in reality a "first appeal from .a decree.”* 

Copy of Decree — A memorandum of appeal is not a good memorandum 
of appeal in law, unless accompanied by a copy of the decree appealed against ^ 
An order determining any question referred to m s. 47 being a decree, it is 

* Akslioy Kumar v. Cliundcr 3Ii>hun, (1889) IG Calc., 2S0. 

* bhiam Karan t'. Raghunandan, (lOOOj 22 All , 331, but see, AVazir-un iiissa v. 

llahi Ualdtsh, (19iJ2) 21 All., 172 

* Noor Alinied, in the mailer of, (1872) 17 W. R., 338 

^ Cate., Civ. Cir. O. Xo. (7, 1S7I. 

' Ayftiina V. Nitg.iblioodisnam, (1873) 16 Mad., 28o. 

* Sant Lai v, Sn Krishcn, (1892) 14 All , 221. 

' Cbaniela Kuar V. Amir Khan, (1891) IG All,, 77; Dhanani Prasad v. Kaltu, 
(1895; 17 All., 653. ... ‘ ' 
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’ r - - — -f jhe order itself, and 

■ though such a decree 

■ or proceedings having 

gs) It IS necessary to 

Copy of the Judgment —\Vhc«e the judgment in the case governs other 
cases, tlic filing of that judgment' is a subst.ant'ial compliance with the rule. 
Under the rules of practice adopted by the Allahabad High Court, copies of 
juilgments are not required in appeals under cl lo of the Letters Patent, and 
no deduction wiU be made from the period fixed for appealing on account of the 
time necessary to obtain copies of them.'* 

Second — The Code does not require the appellant in second appeal 

to file a copy of the decree of the original Court with the memorandum of- 
appeal. * 

Qrounda of objection — The appellant must not in appeal make out a 
new case ;* such as raising a qucslion of fraud, when it was not alleged in the 
written statement and no issue was framed regarding it.® An appeal cannot 
be maintained upon a ground inconsistent with the case insisted on the' Court 
below, although the new ground may be one «hat imglu have been brought 
forward in the first instance as an alternative^ See note toO. VI, r. >7i 
" ChanoinO character of suit,’’ p 496 An objection fatal to the proceedings, 
/. g , and objection to nonjoinder of patties m a moitgage suit.® or an objection 
to a notice under Keg VIll of 1819 , not taken in the lower Court, but appearing 
on the face of the notice may be taken m appeal ® See also an objection 
as to the jurisdiction of the Court may be taken for the first time in nppeal.*® 
The plea of may be be raised at any stage including first or second 

appeal, but an appellate Court is not bound to entertain it, if u cannot be decided 
Upon the record before the Court, and if its consideration involves the reference 
of fresh issues for determination by the lower Couri.*^ , 

Oourt'Pees —The memorandum must bear a stamp according to the laiV 

in force for the time being. The stamp value may be made up by several 
• •ei»s If excess stamps have 
f the stamps are inadequate, 

• of making up the deficiency 

• on affects jurisdiction ® and 


* Khirodo Sundiri t. Jnanendra Nath, (1901) 6 Calc. TV. N., 233. 

• Mothoor Nath f Kisseii Mohun, W. R , (1864} Mis., p. 9 ; Chyrub Nath 

V. lluro Soondutce, W. R , (1S64) Mis., ^ 

' Fuzit Muhamnivd v. PInil Knar, (IS79) 2 Aff , I9J 

* I’lrathi Slug r. VenUatramanayyan, (I3S2) 4 Mad., 419 

• Jndur Chunder r. Radha Kishore, (lS9i) Id Calc , 507 ; L. R., 19 I. A , 90. 

• Pandit Prayag Raj r. Goukaran, (1002) 6 Calc. W. N^, 787. 

' Gajapali V YA«udcvA, (1892) 15 Mad., 503 ; L, R., 19 1. A., 179 ; Hahi Khan tr. 
btier Ah Khan, (1904) 26 All , 331 

* Ghulam Kadir v. Mustakim Khan, (1896) 18 All , 100. 

» Ahsainillah e. llari Charar, (1803) 20 Calc., 86 ; L. R., 19 I. A,, 191. 

Ramvyya v. Subharajudu, (1899) 13 Mad , 25. 

'* Kacahai Lai e. Sura] Kunvrar, (1899)21 All , 446, see also see. lOo. 

’* (1882) 0 Mad., xhv. 

‘ • Tarinco Oiurn r. Taranath Goobo, (1809) |2 W. R., 449. 

“ Gram, ,n (he mailer of, (J870) 14 W. R., 47. 

Ah V. Mahomed Kanoo, (1869) 11 W. R., 641, 

BubahRoy r.BuldBoSingh,(l876)24W.R.,225. . .1 
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where an appeal is tried, relief cannot be Ititiited lo the portion covered by the 
stamps * 

When the report of a taxing oflicer that a memorandum of appeal has been 
insafiicicmh sumped, Ins been pruved to be erroneous, an appellant is entitled 
tc the relief 5oat:lit, not«itbxtandir>K the provisions of s. 5, Act VII of 1S70® 
When iheie has been no decision of .a taxing officer, a respondent can object at 
the heatitiK thit the memorandum of appeal has been jnsufTicicnlly stamped,® 
An app'.il preferred to the Governor in Council against the decision of the 
Governor General's \gcnt at V’lzagapatam and referred by the Government to 
the High Court is not chargeable under the Court Fees Act.* A Court of 
first appeal nny entertain an appeal when the full court fees have not 
been paid, but the decree should not be made ttH the fees due are paid ; 
if not paid, the appeal should be dismissed * When an appeal was 
dismissed for insufilciency of stamp, the appell-int was permitted to bring a 
fresh appeal on full stamp after twenty d.a)s • A Court should not dismiss 
an appeil on the ground of insufficiency of Court fees, while the appeal 
IS pending® It should levy the deficient stamp duty* A memorandum of 
appeal from a decree directing etectment and awarding mesne profits is charge- 
able with court fees calcuhted both on the land and the mesne profits.® but 
no court fees need be paid on .a memoranduiti of appe.a!, for mesne profits 
subsequent to the institution of suit the amount of nhtch has been left to be de- 
termined in execution A nicmorandum of appeal from an order under s, 314 
of Act \ I of 18S3 (Indian Companies Act) is properly stamped with a court-fee 
of Rs ;*• In a suit in the Court of a Subordinate Judge to redeem certain 
hand on payment of Rs 1,62?, being a quarter of the debt nir which it had been 
mortgaged wuh other land, a decree wav pavsed fur the redemption of 
part of the land, but the Court held th.at the pi, -imtifT had not established his 
right to the resL The plamuffapoealed to the High Court paying mf Vii/crem 
Court fees computed on the value of the land exonerated only AV/rf, (t) that 
the III/ court feet should be compoteil on one fourth of the mortgage 
debt, and ‘3i that the appeal lay to the District Court, and the petiiion of 
appeal should be returned for presentation in that Court®® A suit to redeem 
a mortgage for Rs 3,500 and to recover a certain sum on .account of rent was 
dismissed, so far as the prayer for redemption was concerned and .also part of 
the claim for rent was disallowed It did notappe.ar that the arrears of rent 
were intended to be set-off against the mortg.ige debt. The plaintiff appealed, 
//r/./, that the Court-fee slioutd be computed on the principal amount of the 
mortgage debt, and on the claim which had been disallowed on account of 
rent Defendant No. i, .a Mahomedao mother, had executed a mortgage 
bond in plaintiff's favour, purporting to have been made for herself, and on behalf 
ofherminor daughters, defendants Nos. 3 and 3. The lower Court held that 
defendant No. I was bound by it and defendants Nos. 2 and 3 were to make 


' Bulo Ram e. Ram Karain, (1868) 10 W. B , 243 put the contrary Ins been 
held in Yakutuiinisia v Kishori Molmn. (1894) 19 C.ilc., 747, See also, lloti 
Saliu V. Chhatri Das, (J892) 19 Calc., 780. 

* Batlri Pras.vd v. Kundan Ml (1893) 15 All , 117. 

» Kasturi Clietti v. Deputy Collector Bcllary, (1893) 21 Mad., 2G9. 

* Reference under Court Fce» Act, ■ 5, (1899)22 Mad., 162. 

* Knslinasami e. Sundarappayyar, (1895) 18 Med., 415. 

* Wall Alam e. Nasrati, (1869) 3 B. L. R„ App , 104 j 12 W. B , 5l) 
r Kammathi v. Kunhanied, (1892) 15 Mad., 2S8. 

* Chennappa v, Kagliunatlia, (1892) IS Mad., 29. 

* Brabmayya v, Lakshminafsiinham, (1893) 16 Mad , 310. 

10 Maiden r, Janakiramayya, (1898) 21 Mad , 371. 

“ Reference, (1895) 17 All., 23S. 

>* Vasudeva V, Madhara, (1693) 16 Mad., 320 . 

Rama Yarma V. Kadar, (1893) 15 Mad., 415, 
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f'-stltiilloii hi fijiilly of 80 iiiiicli of the consideration money as had benefited 
fh'’(ti, 'I hn ilf-lrmhiiil‘1 nppF.dcd, IftUi, that the court-fee should be paid on 
llm jutioiiiii (if rrsiiuition iiioney whlrh defendants Nos 2 and 3 had been ordered 
t'l ji,»y runl wlilrli {iiilerlliey soin^ht to set aside ^ An appeal from the order 
Ilf (1 ninlilid Jiiiljio as In the disposal of compensation in a land acquisition case 
...,..,1 1 . . ... / _ ■ ;mal decree ® An appellate Court 

• • cree for title in a plaint returned by 

■ Court tinder s 33 of the Provincial 

ler court fee for the declaration be 
liiition Act (IofiS94l the decree 
■ .mount for which court-fee has been 


Idlttltn.tlon. — Tiec "hlMiraTION” s too An appeal 10 the Court ofthe 
1 )isli K’l ] lulijn must he filed within thirty d.rys from the date of the decree ap- 
tieiilerl nniiliist— art, 152, Srheil 11 , Act XV, 1877, (Sch. 1 , Act IX of 1908). 
MiU it iii.iy he admiued after the picscrihcd period when the appellant satisfies 
llie Cuufi tliat lie has h.id sunifienl cause for not piesenting it within the 
|)eilnd--fl. 5, Art NV, 187?. 5- Act IX of 1908); but if the Court does not 

lliiiil the I'liiise BiiflKient, the oidcr of refusd is a decree and subject to 
|A ir, <)i) (iiQ tither hand, it admits the nnpeal, the decision can be 
r untested in an appeal fioin the decicc.* An appellant having preferred an 
lippenl III tlin Court ofthe Disiiirt Juilge and /’(’/r-i jf'/e prosecuted it, it being 
doilliiftil wlielliei the npiiral lay to the Disluct Judge or to the High Court, is 

pending in the Court of 

■ * It an appeal has been 

‘ oiind of Its presentation 

■ 1 unstamped within the 
after the appeal would 
»e> V. Oftfe * that the 
. • ly the Allahabad High 

• on iin insuflicient court- 

fee, jnul ilia mlstiilje was not discovered until it ha>l come in appeal before the 
HIkIi tlnui'i,** A iirv»nn niipeaUog under s. 214, Act VI of t88j, (Indian 
Ihiiiiiiiiiiieii' Aci) ciiiiiuit avail liliU'elt of the piovidons of s t: ofthe Limitation 
An, IS of N 01 does tint secinm apply to appeals under the Madras 

H«iil lirciiveiy Act (Vlll 0^865)*" S. 1 1 of the l.'mmation Act, IX of j^oS, 
diK's not niiidy (0 ui’licitls mid no nppell.nU is entitled to a deduction of the time 
duilny whiili Im 11, 11 hren emle.ivouring to gn n decree set aside imder 
fhlNil.l.l’* M, JA Ilf the Lindiation Act, 1877, dues not cschule the discre- 

I Miiyiiii I'. Iliidoi n<'linry,(ltMtj)« Cnlo. W. N..«n7. 

• Hl,«o lliitliiii i'.Mi>liil,.(.lmH>|.'dl AII.. 8.M. 

• |l><,.li ll.hiiil I', Hildhai, \V. Notts?. 

‘ Mid nil All I'. N.'iiotiiry of SUt.., (UMU) hiK’nlo, itOl, 

• Uiuidvidjl v, l..dhi.{VSH.')rtll.,iu,:tmi (hd.d. Urtl r. Mmgli t,!d. (ISV .)7 All. 

U I tliiiiuk Ill'S I', Uiiiidoy, (issm l‘ 40 .»h\, an I .\v\<niiu NnirAlihoodisnain, 
limit) III Miiih, yst. 

• Mnwim lliiw>i |i. hlii>iHii.ltin.ilh U»v, (IHtW) Id W. U . l*it ; Suthhu 

I', ||.iuliiiM<«ll<]i, in limn, II, ()., an? Siwuv llKlnudltW 

' It il II iiiii o, hluiiu Himilt'r, lim'd) VM ('ala,, {ijd, 

JuUliiHllUlt.»i'. Huhift\rt. (IHIKi ttl Mul. VhMi NhmlA I'. NMhidh. (ISO?) 
’’ Ul’id.'. W.N., I'll, I'ul iH't>, >lhol(s> Pidton i\ t),niv>h I'lmu.U'r, A Culc., 1. 
■hm.n v.thii', (iHTdl L, U.,fl 1. A,, llfd 
, hido'li 1’, did* (Mli"li*r ol Noith Aio d, I A M*d , ?'t. 

’ \\ Ah iv IhHXrdna#, {isti?) \\\ AIL. IttA. 

I 

»'• hUld*.(lM» 4 )VM M^d., *?a 
idm U.d ». Mktaoglnl I>*».l, U^W) sa Cub., JtJA, 
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liomry r*o«er of ihc Co'jrt unfifrr * 5 to e\cu5e dchy in presenting an appeal.' 
In caIhiI itirjj the tini^ allowe-l b> liw for the present.ation of an appetl 10 a 
Di'tri'-i Ci'iirt. an apaethnt n eniit 1 e<i 10 deduct the hst day being a gazetted 
hoh<la\, tlioii.;li the Outrut J»ilge held his Court that d.iy ' 

Ttrr-' rfp! titf f.ir ,i Vjf'H// » <l iV,<V /*/ Me // . /iV — S 12, Act XV of 1877, 
fAct l\ of iij) 5 )' .ant the requisite lime i« detrniiincd, when the copy is 
rr uti (or il'l vrra * The tune ll'•t»ectl the <l.alc of an application of the copy 
of the ut t^ n'ni i o-n it 1 «>f an i ihe da'e of l♦Ml• of such copy should be 

cscluicil* If ihe peitol •>( linitiiim proenhed for the presentation of an 
appeal rvp tts on a <ti\ un wliKh the Cmiri is closed, and the appellant has not 
ohiaineil mp es of the de* rcc snd judgment before the clo'ing of the Court and 
atiflies for tnein un the re op^nim; of the Court, whilst his right of appeal >s still 
aliie. he m enutled to the benctit of the nine requisite for ODtainmg Copies, and 
if his appr il be presented before the espiry of thit lime, it is not barred by 
hm utio.i • 

Not suCQcient cause -Miscalculation of the period is not a sufficient 
cause,* and «h*Tc an aupelUni iMshdrew his apptil, and thus prevented a 
crois .ip;>: d bv the re>j->a ii*ni. ii >1 1> hel I that this di 1 not constitute a sufTicieiit 
re ison for ol 11 img the 1 itter lo appeal, affr liitie'* So. also where a person 
mercK p> » lc<l illnC'S, In-, anidi. au-m n is rejected poverty is not a sufTicicnt 
etcuie'o nor is .a mistake of law ,*> nor a nn-take as tothe Court in which 
ineappcil would be pros-mtc-l .»2 mri>a pending review, ifthe ground* are 
Lii’® .\n'l where two •lu's were brought by executors, one ag.amst the heir 
and another against ni irtu igees, and there was no .agreement that the decision 
of one sun should decide the oth^r. it n.a* held the executors were bound by one 
of the decrees not appealed against in time * * 

Sufficient cause— The illness of a niookhtar,'* or the fact that there 


‘ Wirunint Sugajirao p. Kmitli, (I89(>) 20 Com., 730. 

’ Ilojarnnis r. Oalajco Ita", (IS97) iO Mad., 4C9. 

* Uani SfiidliHb 1 -. Milunitiiii, (ISSfi) 13 Cilc . MU} Uamoy v. Croughton, 

(I8SI) in Cale , G‘i2 , (•ungv tli'S r Ronjoy, (188l>) 12 Calc,, 30 ; Kah Mtikar 
V Iljikants Xaih, (<9I2) 7 Calc. U’. N., I«l9 , Lil (lopil i» Pudum Koonwur, 
(ISOGjSW, 1’.. Sin. II ; <;-p-e N'atlir.a.ipeeii.th, (1800) C \V. R . Mis , 
KM, Ilc-’r Cliuiid-r r. AUhom-d A«gur. W. R., (1801), 115; Chowdliry 
Mull' ndro Tijirain, tu the mtHtr of, (1872) IH SV. R., 5 Id ; Uechi f. Alisnnullah, 
(ixOn) 12 All , 401 ; Yaiimji r. Antiji, (1890) 21 Com , 412. 

• Ropsl Cliuiid<.r v Brojo Cvliary, (I6SI) 9 C. L R , 293 

* Ilrtji Ilussum V Nur Mahomed, (191)1)28 Com , Cl.l. 

« feiyndatuniiis-.i v. Mal»<swim«d, (1807) 10 All , 312; Takaram v. Pandarang, 
(lOOl) 2.7 Com., 5H1 ; I’ondhan Nath »*. t^hankar, (1901) 25 Com., 580 ; 
Amir Ilo'sam v Tulsi Diss, (19113)8 Calc. IV. N.. Ill 5 baiiiinatlu v. Venkuta- 
eubbi, (1901) 27 ilad ,21. 

’ Ziibulniroa v. KiiRuin, (I87C) ] All., 250 

• Surhlmi Diynlji v Righnniiliji, (187.1) 10 Pom. II. C . 397 ; see also, Gout 

Ifarl r. I’rem Nath, (18X1) 0 (isle , 733 ; Iligambcr Monimdar t>. Kally Nath, 
7Cilc, 0.74; Corprirnti'jji of (Idlcntts ». Aiidprron, (1884) (0 Calc., 415, p 
472 ; Ciimlisaina v. JsliHiiigar, (1892) IG Com , 2)9. 

* Maroom Ah e Panchoo, (1801) I W. U.. Mis , 21. 

‘® Husmii V Collector of Mu/ilTinngu, (I8I7) 0 All., 0)5. 

Beclii f. Ahsanullah, (I81O) 12 All , 417; Rimjiuan f. Cl.and Mai, (1838) 10 
All , 5S7 ; hut *cc Krisiini e, Chithippin, (1899) 11 MaJ , 209 
*r DiiidUiai Alusabhdi r. Umnabliai, (1901)23 Com,, 2.15. 

• ’ Govimli V. Hhandari, (1S9|) 14 Mad ,81 

** Thuckcr Vussonji v. Caiiji, (1890) 14 Ccmi , 3C3 

Aound Moyea Dosseo Poorno Cliunder Roy, (180)) 0 Moo. 1. A., 20. 
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— j- - -» -r -- »asonable,^ h enough. 

dgment or has been misled 
required to obtain a copy of 

. to which he should appeal* 

unless hW aUention' has been drawn to it and he makes great delay in recluy- 
mg the mistake ;® or where there »s a 6ona fide mistake in the calculation 0 ‘ 
time by the pleader, t or if he has been misled by the opposite party filing an 
aoneal to which he filed cross-objections noon which the opposite party wnn- 
drew his appeal, » or is unable to produce stamn papers for cony of the 
judgment appealed against,® it is sufficient 

Pauper —The doctrine of sufficient cause does not apply to an appeal in 
forma pauperis 

Ex parte —hn ex parte order admitting an appeal after time may be after- 
■ wards set aside for sufficient cause,'' and if an appeal is transferred for heafng 
to a Subordinate Judge, be can decide the question of limitation.'® 


2. The appellant «hall not, except by leave of the 
Grounds winch may Court, urore or be heard in supnort of any 
be takenin appeii rrround of objection not Set fortb in the 
memorandum of appeal ; but the A-ppeUate Court, in deciding 
the appeal, shall not be confined to the grounds of objection 
set forth in the memorandum of appeal or taken by leave of 
the Court under this rule : 

Provided that the Court shall not rest its decision on 
any other ground unless the party who may be affected 
thereby has had a sufficient opportunity of contesting the 
case on that ground. 


Act XIV of 1882 , sec 543 . 


* Kxilier Singh v Jewan Singh, (18745 22 W. R., "9 5 Nobbo Kissen Singh i>. 

Kaniinea Diseee. (18631 B L R., F 6 .. 349; Rrojenilro Kumar, Roy, m re, 
• (1SG3) B. li R , F. B., 728 1 OoUm Himn v. Musa Miya, (1884) 8 Bom., 260. 

* Ahsanulla t> Collector of Dace", (18885 l5 Calc, 242: Raman 0 , Hassan, (1886) 

0 Mad., 247 ; Pimdihk v Achnt. (1894) 18 Bom , 84 

* Jagirnath i- Sliewratan, (IS75) 15 R. L R , 272 ; 24 W. R., 105 

* Nobin Chiinder r. Brojemlro (1882) 12 G L R , 641 ; DuUh Bewa w. Saroda 

Kiiiknr, (18931 3 Gale. 5V. N., 53. 

* ITnro Cluifider Rnv r SurnamoTi. (18865 13 Calc,, 266 : Krishna ti. Chathappan, 

(18*50) 13 Mail, 269? Dadalihal w. Maneksha, (\897) 21 Bom , 552 j contra, 
Bcchi r Ahaanullah, (1899) 12 All., 461. 


* Ram Narain r. Parmeswar, (1993) SOCalc , 309 

' Bi'jhemlut Tewsri r Niindan Prasad Dnh\T, (1907) 12 Calc. W. X., 25. 

* Hurgovimlas r. Jftrla^ahoo, (1899) 23 Ihim , 092 For previous practice, see 

IToril Pattiick v BhowaneeRam. (1809) 21 W. R . 398 ; 15B. L. R, 273. 
no'-. Ritaram f. Nimbn. (1889) 12 Bom., 320; Jog U1 v. Har Namin, 
(138S) in AH . 5'24 • Ramjiwanv ChandMal, (18885 10 All., 594 

* nimanuja Ajyangar t Xarayana Avyangar, (1895) 19 Mad., 374 

UpaI.. „ 11 .,. IT what is sufficient cause 

•smted by a person who previously 
, ’ ' in /orma jidiip-rM sea JumnabaiP. 

, I , 576, and Patcha Saheb v. Sub- 

“ ViuKira I 

0 Mad., 450; Nobin Chunder t>. Brojendro, 
K'bhnaji. (isoO) 14 Bom,, GM. 
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This rule applies to H C 

It is a conflition precerlcot to an advwate or sahil beincr heard that some duly 
rertifi^d proiind or croitnds of anp"il should lute been filed When appellant 
filed the protinds of npoeil himself nnd did not apnear in person, but through a 
%aktl. who declined to rerlifv to the grounds of appeal, the appeal was dismissed.* 
Wli^re a Coiiri «ees lint the neliK of one of two innocent n.arties must be sacri- 
ficed It IS entuled lo ronsider »he*h»r ansthinjj in the conduct of the party seek- 
ing relief has debarred him from seek'niy it The Court is not precluded from 
hasine Its de'-ision noon a ciound not si>»ciRca11s’ pleaded bv either of the parties.* 
but the anoellant rannoi claim this as of r>cht unless such objection is taken in 
his mem'iraniliim of an anneal an appellant cannot at the hearing question the 
validity of an order of remand under O VI.I. r 23* An appellant in reeul.ar 
apneal canno' raise a rooteoDoo of law expressly alxandoned by him in the Court 
below and not coniuned in the memorandum of appeal * An appellant in second 
appeal raised oralK a* the heaiing .a plea not taken in his memorandum of .appeal 
to the effert ihat the rrspoadcnt’s .aoneit to the loner Court h.ad been hatred by 
limitation hel.i tint the appellant svas not entitled as of right to be heard in 
supoort of It wihotif the leave of the Court * Hut .a question of limitation when 
It arises uoon the fads before .a Court must be heard and determined whether or 
not It IS riireetly raised m the pleadings or in the grounds of appeal * A vakil's 
general powers in the coedud of a suit include the poiver to ab.andon an issue, 
which in his disirefon h“ th’nks «t inadvisable to press When an issue of limi- 
tation IS not raised either hy the pleadings orbv the evidence, it is not obligatory 
rn the Imlge to direct tt to he raised, though he may have a discretion to do so.* 
If the decree apoears on the face of it illegal, it m.ay .as a rule, he impugned at the 
time of .argument ,* orovided the respondent h.as had a sufficient opportunity of 
meeting the case on 'hat ground, and the Court does not co bevond the subject- 
matter of the appeal laid before It , but see /yiryf/rMor V Sita Ram"^^ A lower 
anp*tlate Court should not dismiss .a suit on a ground ab.andoned at the 
trial '* 

Pact— In 

cribed as ance • 

justification 0 • • • • 

acquired , htl.i 

plication should not have been allowed ** 


‘ Kislwn Chundra i< rfuns'i Chunder. (1SC3) 3 W. R , 21C. 

• Thskuri w Kun-Un, (I853j 17 All . 280. 

• Baa«iilhsr v Sita Ram. " * • 

time in .apoeal, fi«e Tlomi 

IJom , 107 ; Norendro Natl • ' 

374 ; and as to the ioliere. 


• Tilak Raj v. Chnkardhari, (1803) 15 AH., U9. 

• PaWtra Dasi y, D.imuihr. (1871) 7 B L R , C07, wort ; (1875) 24 W. R, 397, 

vole. 

• Ahmad All f. Waris Husain. (1893) 15 All , 12.3 

» Beehi v AhsanuHah, (1800) 12 All. 461. See nho, Deo Narnin v Webb 
(1901) 28 Calc , 80 ; and Baloram n. Mongtn, (1907) 34 Calc., 941. ’ 

• Venkata Narasimhi v. Bhashyft Karla, (1002) 2j JIad , .307 5 L. R , 29 I. A. "6. 

• Poran Sookh v Parlmtty, (1978) 3 Calc , 6l2;Lachtnan Prasad f. Bahadur 

Singh, (1930) 2 All , 884 
B.iiisidhar v. Sita Ram, (1891) 13 All , 331. 

• ' Govindrav Krishna v Balabin llonapa, (1892) 16 Bom., 536. 

' ' Xarayana t'. Chengalamni^, (1893) 10 Had , (. 
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rBv'aw T>»«/i-v.rr 1 '<t w.!*.-. n’-‘^ — »-<^onab!e,® h cnou^b. If the 

ment or has been misled 
quired to obtain a copy of 

■ . which he should appeal, 

unless his attention has beer» drawn to it and he makes great delay m rectify- 
ing the mistake:® or where there is ^hona fide mistake in the calculation of 
time by the pleader,^ or if he has been misled by the opposite party filing an 
anneal to which he filed cross-objections noon which the opposite party with- 
drew his appeal,® or is unable to produce stamn papers for cooy of the 
judgment appealed against,* it is sufficient 

Pnuftn The doctrine of sufficient cause does not apply to an appeal in 

forma pauperis 

Ex pnrle — An ex parte order admitting an appeal after time may be after- 
wards set aside for sufficient cause," and if an appeal is transferred for hearing 
to a Subordinate Judge, he can deride the question of limitation 


2 The appehant shall not, except by leave of the 
Grounds which miy Court, iirffe or be heard in support of any 
be taken Jti appeih ground of objection not set forth in the 
memorandum of appeal; but the Appellate Court, in deciding 
the appeal, shall not be confined to the "pounds of objection 
set forth in the memorandum of appeal or taken by leave of 
the Court under this rule : 

Provided that the Court shall not rest its decision on 
any other ground unless the paity who may be affected 
thereby has had a sufficient opportunity of contesting the 
case on that ground. 


act XIV of 1882, sec 542. 


Ktiller Smsli v. Jeniin Rinch, (18741 22W. R,, "9 ; Xobbo Ktssen Singh v. 

Knminpe Prseee. (18611 B. L R.. F B., 519; Btojendro Kumar, Roy, in re, 
• (1861) B. L R.. F. B.. 728 • Golam Hnsan v. Musa Miya, (1834) 8 Bom . 260. 
Ahsanulli r Collector of Ddcca, (1838) 15 Calo , 242 s Raman v. Haarao, (1886) 
B ITcd , 217 : Punchhk r. Achnt. (1891) 18 Bom , 84 
Jftgarnath r Shewratan, (1875) 15 R, L B , 272 j 24 W. R., 103 
^ohin Cliunder i*. Broientlrn (ISS2) 12 G. L, R , 54l ; Dolali Bewa r. Saroda 
Ki.tknr, ((898) 3 Calc. W. N„ 55. 

Hnro Chunder Roy n Riirnnmovi. (18861 |8 Calc., 266 ; Krishna i\ Chathappan, 
(1890) (3 Mail., 269 ; nvliMiai n Maneksha, (1897) 21 Bora., 552 ; contra, 
Bechi r Ahianullah, (18901 12 All . 461. 

‘ Ram Xamn v. Parmeswar, (1901) 30 Calc , 309 


Risheudul Tewari v Nnndan Prasad Dabsy, (1907) 12 Gale. W. N., 25. 
IfurKovicidas v. Jailsvahoo, (1809) 23 Bom , G02 For previous practice, aco 
Honl Pattiick r Bhowanee Ram. (1869) 21 W R . 398 ; 15 B. L. R., 273, 
(1888) 12 Bom . 320 s Jog Lai r. Har Narain, 
tl'i'S'l) III AU , 524 .. RsTopwao ». Chand Mai. (ISSS’l 10 AM , 594 
^ Ramanuja Ayyangar «. Narayana Ayyangar, (1893) 13 Mad , 374. 

' ■ 4*19. As to what is eufficient cause 

•arntcil hy a person who previously 
' in /orm<x see Jnmnabaiw. 

— -iiiLnir r,i V! .. . - j . 576, and Pateha Saheb v. Sub- 

' ‘ Venkt m a,l ^ 

(IS86) 9 MaJ , 450; Nohin Chnnder v. Brojendro, 
'■ ’'"•'>".11. ilSWj „ 5,, 
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This nile applies to H C 

It is a condition precedent to an adsooate or vakil hems: heard that some duly 
rerttfied pronnd or cronnds of anp*al should have been filed When appellant 
filed the protinds of apoen! himself ami did not apneir »n person, but through a 
\aki 1 who declined to rernfv to the grounds of appeal, the appeal was dismissed.* 
Where a Court sees tint the rights of one of two innocent parties must be sacri- 
ficed. It IS entitled to consider whe'h^r anything in llie conduct of the party seek- 
ing relief hss debarred hmi from seelc'ng it The Court is not precluded from 
basmj ns decision upon a cround not specifically pleaded hy either of the parties.* 
but the appcl'ani cannoi claim this as of right unless such objection is taken in 
his memorandum of an .anpe -,1 an appellant cannot at the hearing question the 
v.aliduv of an order of remand under O XLI, r 23 * An .appellant in regular 
apical canno' raise t conieonon of law expressly abandoned by him in the Court 
below and not contained in the memorandum of appeal * An appellant in second 
appeal raised nrallv a’ th' heating a plea not taken in his memorandum of appeal 
to the elTe-f ihat ih^ respondent’s appeal 10 the lower Court had been haired by 
limitation • dc/f ihat the appellant w.is not entitled as of right to be heard in 
siipnoft of ii without the lease of the Court < Hut .a question of limitation when 
It arises uoon the facts before .a Court must be heard and determined whether or 
not IT IS directly raised m the pleadings or m the grounds of appeal ’’ A vakil's 
general powers in the coodnci of a suit include the power to abandon -an issue, 


trial «* 

Fact -In 
eribed as ance* 
lustificstion O. 
.acquired ; /;<//. 
plication should iiui 


ii.ive ueeu niiuweu ** 


‘ KisIku Chundrn v Hurisb Chundcr. (1SC>) .1 W, R , 21C. 

• Thskun » Kundsn, n895) 17 All., 280. 

• Ba-s Mon.i «o «M agt 


• Tilsk Raj V. Clmkftrdhsn, {1807) J5 All , 119. 

• Fabitra Disi V. Dimudir, (1871) 7 D. L R , 697, note ; (1875)21 W. R,397, 

• Ahmad Ah v Waris ITosaln, (1893) 15 All , |27. 

» Bechi « Ahsamillah. (WW) l2 All. 4CI. Sea nlao. Deo Xnrain v Webb 
(1901)28 Calc., 8G ; and Baloram p. Mongta, (1907J 31 Calc., 911. 

• Venkaf* Narastinlia v, Bhashya Karlu, (1002) 25 Mad , .707 ; L. R., 29 I. A., 76. 

• Poran Sookli v. P.irbutty, (1578) 3 Calc,, 6l2;Lrtehinan Prasad v. Bahadur 

Singh, (1830) 2 All . S8» uan uur 

10 Baiisidhar v. Sita Ram, (1891) 13 All., 381, 

»' Govindrav Krishna v Balubin Monapa, (1892) 16 Bom , 6S6. 

>• Xarayana V. Chengalamm], (1893) 10 Alad., ). 



974 


THE CODE OP CIVIL PEOCEDURE. 


[SCHED. 


I. 


• • ’ ' onaWe,® is enough. 

ment or has been 
quired to obtain a copy 
. which he should appeal- 

Vk'n\essbv^-a\\tTi\io'n’v»a%\ie.ewdt?i'M'at<vi.tan.d he makes g«ea.t delay 

ing the mistake-® or where there is ^.bnna JuU mistake in the calculation _t 

time by the pleader,^ nr if be has been misled 'by the opposite party filing 
anneal to which he filed cross-objections unon which the opposite party Wi’h- 
drew his appeal,® or is unable to produce stamn papers for cony of in® 
judgment appealed against,® it is sufficient 

Pauper The doctrine of sufficient cause does not apply to an appeal *n 

forma pauperis 

F.x parte —Kvi ex Parte order admitting an apoealaftertimemaybeaftet- 
' wards set aMde for sufficient cause.'' .and if an appeal is transferred for heaPng 
to a Subordinate Judge, be can decide the question of limitation 

2. The appellant shall not, except by leave of the 
Ground* which miy Court, uro-e or be heard in support of any 
betakenin appeih ground of objection not Set forth in the 
memorandum of appeal ; but the Appellate Court, in decldinS' 
the appeal, shall not he confined to the grounds of objection 
set forth in the memorandum of appeal or taken hy leave of 
the Court under this rule : 


Provided that the Court shall not rest its decision on 
any other ground unless the party who may be affected 
thereby has had a sufficient opportunity of contesting the 
case on that ground. 

Act XIV of i88j, sec 542* 


KiiHer Sifich u. Jcwan Sm«h, (1874} 22 W. R . 79 : Nobbo Kissen Singh w. 
Katninee IHseec (18671 B L B..F B.,349. Brojeadro Kumar, Bov, in *■*, 
(1803) n. L. B., F. C., 728 • GoUm nii9«n v. Mcs4 Miya, (1884) 8 Bom'., 2C0. 
Ahs.inulU r Culleetop of Pace*. (18881 15 Calc , 242 ; Bamaa v. Haasan, (I8S6) 
9 Mttd , 247 ; Piindilik r Aebut. (1894) 18 Bom . 84 
Jftgirnath r Shewratan, (tS75) 15 B. L R , 272 ; 24 W. B., 105. 

Nolnn Chnnder i’ Brojendro. (1882) 12 C L. B., S4t ; Dulali Bewa w. Saroda 
Kiiibar, (1899) 5 Calc. W N.. 55. 


Huro Clninder Roy « SiiniamoTi. (1886) 13 Calc., 266 t Krishna r. Chithapp^u, 
IS'Mnil . 1269 ; T>.%dil»hii v Maiwksha, (lB97) 21 Bom., 652 j ccm(ra, 
Bechi r. Absaniillab, (1890) 12 All . 46l. 

Bam Kanin i. Parmes^ar, (1907) 30 Calc , 309 
Riaiieudut Tewari v Nnndan Prasad Pobay, (1907) 12 Calc. W. K., 25 
IIurcoNnnda* 1 '. Jadavahoo, (1809) 23 Bom , 692 For previous practice, sec 
Ilonl pAttuck V BhowancoBam. (1869) 21 W. R. 3DS ; 15B. L. R,573, 
nof> . Rttaram r. Nimba. (1888) 12 Bom . 320 ; Jog Lai v. Har Kariviu, 
(IhSS) It) All . .■■,24 • P.imjiwan i- Chand ilal, (1898) 10 All , 594 
P.amanuja .Ayj-angar e Kanyana Ayyangir, (1895) 18 Mad., 374. 

^ ‘ 489, As to what is sufficient cause 

>sente«l by a peraon who previously 
• , ' • in forma pairperU »ee Jumnabftiv. 

. ■ »•. 67C, and Patcha Saheb f. Sub* 

,, lih'J-J) 15 Mad.. 78. 

{187(5) 9 Mad., 450; Nobin Cliunder v. Brojendr®, 
y. KrUhnsJl, (ISOO) h Rom., 59 |. 
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This rule applies lo H C 

It '1 t condition precedent to an advocate or eakil betni: heard that some duly 
certified ground or eroiinds ofanp'at should base been filed. When appellant 
fileil the prownds of apneal hmisetr am! did not apnear in person, but ihrouph a 
• ahd »ho declined lo cerufv to the prounds of appeal, the appeal was dismissed.' 
Wli»re .a Court «ees that the rishi* of one of two innocent parties must be sacri- 
ficed. It i« entitled lo consider whether aosthinfj 5 n the conduct of the parts' «eeV* 
in:: relt*f has debarred htos from seek’oc 't The Court is not precluded from 
basme ii« derition unnn a etoiind not spenfiralU- plearled b\' cither of the parties.* 
hut the .appellant cannot claim this as of rtfht unless such objection is f.aVen in 
his memnraodum of an anrtea? in tpp^tlAnt nnnnt At ihe he^rine quetllon ihe 
s'.alidiiv of an order of remand under O XI. 1 , r 25* An appellant in reeular 
apneal cannoi raise a conter»»toi of law expressly abandoned by him in th“ Court 
below and not cnnisined in the memorandum of appeal • f\n .appellant in second 
appeal raised oralK- at ih» hea»»ou a plea not taken in bis memorandum of appeal 
to the effect that th* reapoadent’s appeal In the lower Court hail been hatred by 
limitaiinn • /ic/f that the appellant si as not entitled as of ri/jht lo be heard in 
supoori of ii without the lease of the Court • llui a question of limitation when 
It arisea (t'soo the faets before .a Court must he heard and determined whether or 
not It is directly raised m the pleadmes or in the grounds of appeal.^ A saiil’s 

cenent powers in the eondtiet of .a s'lit include the power to abandon an issue, 

which in his discretion h* tb nks it inadvis.able to press When an issue of bmi* 
lation is not raised either hv the pleadincs or hv the evidence, it is nnt oblicatory 
en the ludee to tiirect u to he raised, thouah he may have a discretion to do so.* 
If the decree appears — -c . .iu~»i ...1, , 

lime of arRument .* . . • . • , , , 

meeting the case on • • • 1 « 

matter of the appeal ...» , 

.mprllate Court should not dismiss a suit on a prountl abandoned at the 
trial ’ ‘ 

Pact —In a suit to set as ’ ’ • *'• ^ 

enbed as ancestral in the p • • * • ... 

justifination On apn*al. the • • • ■ . , , 

acquired ; /I'/J as the pentic • , 

plication should not have been .allowed ** 


I Ktshen Chuo'lra v Ifuriah Cluin'Icr, (ISG^) .1 W, U , 21C. 
• Tlishori 1 / KmifUn, OSOJ) 17 All,. 2Srt. 


• nsiMdhy y Sits Rain As to ol.jections f»ken foMU «; . 

time in apn-al, e-n Ron, J.ay Rurmsl, Trading On. » Vnrtr- 


Unm , 117; Xnreti'fro Naili pHhan r f 


L. rt.or,i! 
CI87H)2iU'.R,3„ 


• Tilsk Raj f. Cliaksrdhari, (1891) 15 All , 119 

• IMhitra Disi v. Pinau.Ur, (1871) 7 B. f* R , C07, iio/e ; 

' Ahmad All v. tVaris Ifuaain, (1893) 15 AH., J 21 . 

’ nechi «. Ahsannllsh. (1890) 12 AH. -161. Sen also ta..„ v , 

(loot) 2S Calc , 85 , «ni! Balowm v Mongta, ( 1007 ) .11 Calc. 0 ?)“ ” ^ "’«U, 

• Voiikala Narasimlia r. BliOshyn Karlo, (1903) 25 Mad,, 3^7 1 T }» * ' 

• Pnran Soutdi t-. P.irhuttr, (1878) 3 Calc., 012 | Wlnnnn P ’ ‘1 

.Sinffh.fISS0)2AH.,S« *^ 0 **'! 

« Dmsidhsr v. Sita P.sm, (1891) 13 All., 331. 

' Oovindrav Krishna v Balubin Monspa, (1892) 10 Rom., 

• Narayana v. Chengalamrai, (1691) 10 IiHd., 1. . 
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4. Where there are more plaintiffs or more defendants 
On, nf .evernl pkin. th™ One in a suit, and the decree appeal- 
tiffs or defendants may ed from proceeds on any ground common 
to all the plaintiffs or to all the defen- 
ongroiindcommoutoaii. dants, any one of the plaintiffs or of the 
defendants may appeal horn the whole decree, and there- 
upon the Appellate Court may reverse or vary the decree 
in favour of all the plaintiffs or defendants, as the case may be. 

Act XIV of 1883 , sect. 544 . 

This rule applies to H. C. 

This rule relates only to cases where one or more of the parties airajed on 
the same side appeal against a decree passed on a ground common to all, and 
not to cases where euher of two opposite parties appeals from a part of the decree 
upon a court-fee sufficient for an appeal for the whole ' 

Ground common to all. — The ceneral rule is, that a judgment should be 
reversed as to the appellant without affecting the judgment as to those parties 
who do not appeal, when a several judgment could have been properly made in 
the first Court ® 

This rule declares that where the appellant appeals against the whole decree,* 
and the decree of the lower Court, wheihei fx /mtle or not,* has pioceeded upon 
some ground common to all, and m stich cases only,® the appellate Court may 
reverse the whole decree on the appc.al of only one of the parties.® It is only 

• ’ .... . . pf 

ral 

he 

Substitution.— An applic.ntion for substitution was made out of time and 
refused, field, that the remaining plaintiffs were not entitled to a decree for the 
whole land sued for,® 

Cases withiu the rule —A sued B and a minor C for debts due by them 


was decreed, The intervenor alone appeiled against the whole decree, and it 
wrs set aside as against both In a suit for partition the lower Court gave a decree 


* Cheds Lai r. Badallali, (1889) |l All .35. 

* Koolada Perahad V Gouca. Chawl, yS721 17 W. U.. 333 ; (ind on thU point, see 

Doyaraoyee v. Eshur O.nnder, (1864) 1 W. R , 203 5 Abdool All v Syed 
Bsnoo, (1893) 2 W. R , 287 ; U»m Mohmeo v Jabed Sirc.ar, (1875) C IV. U , 
Act .K, 82. « ' y 

* Ram Chunder r. Omora Chnm, {1872) 18 W. R., 2G ; Chundfr Moneo t>. Motihoo 

Uey. (1875) 23 W. R., 106 

* Sreonath Chondhry v Grey, (1870) 13 W. R , lU 

\r.,t, Ti . . ^ Rangayya v. Kndijal.a, (1890) 

, • 8S8t 12 Bom., 371. 

W. R , 227 ; Baliaji v Collector of 


' (>898)20 All , 8 5 

* t. llurga, (lOnj) 0 Calc W. N, 

• Say Kriato Oj 


le Annamallj 1. Pitchu, (1903) 


I>V I fa (l878)3Calc., 738. 

W.R.,035. SB.L.R, 180, 
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for ihe plaintifTs Two of the tlffeodants preferred joint appeal One died, but 
her rcpre«cntalivcs «ere rot broupht on the record. The sur\i\in$; appellant 
proceeded with the aooe*! and w is successful The plaintiiTs preferred a second 
appeal . /!«•/./. tint as the tv\o defendants hid appealed on fjround common to 
them both, the appeil.tte Court hid power lo deil with the whole suit ^ A 
brought a suit again-t B, C, U and others for recovery of possession of certain 
imnoveible piop'rtv on declaration of title thereto, allejrmfr that he was 
di‘pos5essed in ail the deferdinis to;;ether B, C, and L) appeared and contested 
the suit, iin nlv on the grounds thit it was bid for miS|oin<ler of parties and that 
the plainiitT had no title to the land in dispute The Court of first instance 
decreed the suf 15 and C alone apoeilcd The lower Court allowed tt. finding^ 
that the plainiilThad n >t ptoved the title s“t ap by hnn On an objection by the 
pbinniT tha’ .is I) onl not appcil he c >ulcl not line the benefit of it. Hdd, that 
as It piotcciied on groumU comm na to ill the defend mts, the Court was rifjht 
in .illowing the ip.ieal m fivour of I) al>o.* And where A sued B, C, and D 
for posses^lon of land on the strength of a morlfjajje-haiid executed by B and C, 
who denied eaccution,. and D chimed under them by purchise, the case was 
disrai'seJ against tliem all on the appeal of O, on the ground that the bond was 
false ^ Where the first C'-uri di'mis<cd the suu as barred by limitation, this 
rule w IS held to apply ‘ • 

Sion affects all the defend 
pariiMon of iheir joint . , 

Sion and obtained . a ilecree The tenants appealed, ami liie decree for mesne 
profits wa» set a'ide, as tbs Court had no juiudiciion to make the partition.® 
And in a ‘uit under s 9, Act VI (DC), i86i, to measure the lands of several 
r>uts who nil denied the plamtifTs iiile, where the suit was decreed on the 
ground that plainlifTs vendor w.as proprietor, and h.icl received the rents up to 
the date of sale, the decree was set aside m favour of .ill on the appeal of some.® 

A decree was p.issed for the p!.imtifrin a sun to redeem a kanom brought 
against various person^, most of whom discl.iimcd all interest An appeal was 
' ’ • ' ' ■ ' ' ‘ ■ ' ’ e premises 

The first 

• prosecuted 

* ■ since the 

' as right in 

• idants was 
ded lo the 

Court of first instance under O. XL, r 23 One of the defendants appealed 
against the order of remand to the High Court, which set aside the order of 
remand and restored the decree of the first Court. Held that the defendants 
who had not appealed were entitled to like out execution of the decree of the 
first Court for cosis awarded to them by it * When a pl.iintiff obt.ims a decree 


* Cliintaman V Bangabai, (1900) 27 Bom , 284. 

* Ram Kamal Shaha v Ahmid Ah, (1903) 30 Otic , 429. 

> Jadumvni Uvsi v. Fiwlii, (1871)7 B. L R., App , 23. 

* Rung Lall ti. Goureo Mundul, (18C3) 10 W. B , 286 

* Nagamina v Rubha, (I8SS) 11 Mad , 197 

* Doorgi Cliundi r v. Slahonied Ablias, (1870) 14 W, R., 121, See also, Cliunder 

KuIIa f .Jotendro llohun, (1866) 6 W. It , 104 ; Kritarthomoj-ee r. Khctter- 
iiatli, (ISCS) 9 \V R , 472 ; Bvliil Singh v. Cliutlenlliircc, (1863) 9 W. K , 558. 
’ Srimani Vikranian V Riyan, (Ifi93) 10 JIad , 291 

* Mu! Cliand v. K.im Rst.in, (ISOS) 211 All . 493. Sco also, Liiehmeeput r. 

Klioobunniata, (1870) 14 W. R , 203, and Kislicn Raliai v. Collector of 
Allahabad, (1882)4 All., 137, . 
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the appeal either in the lower appellate Court or in the High Court, if the 
plaintiff does not bring in the hetts on the record of the second appeal as respon- 
dents. The decree obtained on second appeal under such circumstances cannot 
be executed against those persons' In a suit for conttibution, allhough the 
- • - • ' ’ " . - - •’ one of the 

Plaintiffs 
was that 
defendant 

• lissed the 

bini. J-ietu, tiiai me ueciteoi uie msi ^uuii pioteeueu on a giuuiia oommon to 
all the defendants and that the decree of the appellate Court enured for the 
benefit of the defendants who did not appeal * 

Cases not within the rule. — In the case of Boydonath Surifttih v. 
Ojan^*- A sued five persons, not co'Shaiers, for possession, asserting, a distinct 
title and ouster by the defendants jointly. Defendants pleaded limitation, and 
denied the plaintiffs title. The first Court decreed ihe suit, and on the appeal of 

j.f 1 — . c-., r-.s ...j .t... ...T,. .k-t 


delivered a judgment which pioceeded on grounds common to each of the defen- 
dants ; but on the real merits of the case, that is, on the question of title, the 
grounds which had hitherto been in one sense common to all the defendants, 
became at once distinct for each of these defendants t” hoi stt, Nugamma v. 
Bubba * This provision presupposes a common ground of decision affecting 
property, in which both those who have appealed and those who have 
not appealed have an inteiest direct or indirect. A District Judge has no 
power under this rule to reverse the decree ufa lower Court, given for a plaintiff 
' ' ■ ■■ • • • • ' . jn winch 

Hate Court 

‘ It proposes 

to Udse lib uecibiuii ib cuuiiiioii i<> .111 me ueienuHius, uiu uiiiy vviiuii ii finds the 
decision of the lower Court has proceeded on^ such common ground ^ This 

■ if 


Limitation. — Where a decree for possession of certain property is made 
.ag.-iinst three persons jointly, one of whom appeals against the decree only so far 
as it affects himself and not against the whale decree, and the decree does not 
rehte to property in respect to which the defendants have a common interest 
and a common defence, so that an appeal by one would imperil the whole decree, 
then the fact of one defendant having appealed will not prevent limitation from 
running in f.ivour of the others, against the execution of the decree.® When an 
appelhste Court altered on .appeal a decree presented after time by an appellant 
the delay on grounds personal to himself, that the Court was wrong and 
this rule did not apply 


» A*ibuni>cS84 V. Wall Ahammwl. (1905) 1 Calc. L. J., 144. 

* Hup Jaun V. AWul Kwlir, (1901) 31 Calc.. 6t3 ; 8 Calc W. N., 490 

* Atiii.imsl,»y Clietliar r. Pitcho Ay}ar, (1905) 23 Mad., 

* hojdonsth Surmah « Ojan, (l869» II W. P..,2W. 

• Xainmmar SulU. (ISSS) II Mad., 197. 

• llm.ain e. Kadao Khan, (1891) 17 Mad., 2G.5. 

• Chuiuli'r f Koorbannissi. (1^70) 44 U'. H , MO. 

. ’■ AIL, 3SD 

’ ‘'"^‘"'•'’••“dev,(19tH)25Bom.C99 
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Court-feo — Where several appellants take a ground of appeal which goes 
to the root of Jhe respondent s case .md which, if successful, would deprive him 
of his decree as a whole, a eouii-fee sufficient to cover the whole relief obtainable 
on such ground must be pa d * 

Revision — Where a panv did not app’al to the first Court and (he Judge 
decided the ca-c on a grounf roinnion to all, but refused to disturb the decree 
against the p irt> w ho had not appe iled on the ground that he had no power to 
do so • ftelJ, the decree was subject to revision * 

Stay of proccetUngs and of eteccution. 

5 (1) An appeal slmll not opernto ns n stny of pro- 

puy i.j ApjKiiatc- ccetlin};.s under a decico or order appealed 
OonrC from except .S‘» far ns the Appellate Court 

may order, nor sliall cxeenlton of a decree bo stayed by 
rea'jon only of an appeal having been preferred from the 
decree hut the Appellate Court may for sufficient causo 
order stay of execution of such decree. 

('J) WJjoro an application is made for stay of e.xecution 
Staybv Court which 0* appcalrtMe dccrec bcfore the expira- 
passc-d thu dc<rco. tiou «f the timo allowod for appealing 
therefrom, tlie Court which passed tlic decree may on 
sufficient cause being shown order the execution to be stayed, 

(3) No order for stay of execution shall bo made under 
sub-rule (1) or aub-rulc (2) unless the Court making it is 
gatis6ed, — 

(а) that substantial loss may result to the party 
applying for stay of execution unless the order 
is made ; 

( б ) that the application has been made without un- 

reasonable delay ; and 

(c) that security lias been given by the applicant for 
the due of performance of aucli decree or order 
ns may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule 
(3), the Court may make an ex parte order for stay of exe- 
cution pending the hearing of the application. 

Ac( XIV of !88 j, sect 5.J5 

This rule applies to H. C. 

Proceedings under a decree —This rule gives express power to the 
appellate Court to stay all proceedings under a decree whether they are in ex- 
cution or otherwise. With the introduction of prclunlnary rlecfees this express 

> Uiijliawaii v. Mukiuid LvlI. (1891) 15 All , 112 

’ Seshadri r. Krishnan, (I 8 S 0 ) H Mad , lff2 Approved in, Dhuttabar v PalJi- 
gantsQi, (1007) 30 Mad, 470. ' 
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power will probably prove very useful although such a power might possibly 
have been implied ^ Under the old Code it was held that an application to set 
aside an ex parte decree (0 IX, r 13) was not even a proceeding in a suit ® 

■m i — ti.. ,1 • •• .-i... .-1 be done 

, 10 be exc- 
a grant of 
and stay of 

execution of such deciee can be granted under this rule.® The appellate Court 
Ins power to stay execution when an appeal from an order in execution-proceed- 
ings is pending before that Court * 

Stay of execution. — Th»s rule does not apply 'where the decree has 
been executed,® or where no appeal has been preferred against the deciee in 
the original suit®- No order can be made lestraining a receiver from parting 
with funds in his hands j’ biU the Court of appeal can m a proper case grant an 
injunction lo restrain pa>tiC'» fiom parting with the propel ty till the hearing of 
the appeal ® This rule applies to decrees for movable and immovable property,® 
which are not pending appeal to the Privy Council or are not final and non- 
appealable't Before making an application Under this rule a pleader should 
verify that the sfaternerus made to him were made by the proper parties.*® 

Notice— A final order staying execution should not be made without notice 
The application should be supported by affidavit.*® 

Grounds of application— The v'inning party is not prohibited from 
exicviUng Vvts decree on the ground that the period for appealing has wot 
expired }** and if the time for preferring an appeal has expired, the Court 
cannot refuse execution.*® But ilie appellate Court, afier an appeal has been 
filed, or the Court of first instance, if the apphc.ation is made before the period 
of appeal h.is expired and an .appeal lies, but no other Court,*® may, tn its 
discretion ;** stay execution if sufficient cause 1$ shown >*® hut only on condition 
that the applicant has not been guilty of great delay and will suffer great 
injury unless the application is granted The statement of defendant that 
he has brought another s\m tot the purpose of gening his tight to possessvon • 
declared, is not a sufficient reason for staying execution in a decree for eject* 

DalkUhen Salm v. Khagns. (I90t) 31 Cdk , 72-» 

• Qnliul i'. Sheo, (1903) 0 Calc. W. N , 123. 

• Bfij Cooinaree v. Uaiii Ilick Dsss, (1900) 5 Calc. W. N., 781. 

• rasiijnti 1’. Nanda ball. (1901) 29 Cilc , 731 : fUrosliankar, i/i lA« inaffer qf, 

(1S70) I All , 17S. ^ 

• Dlurram Siugh r. Kisheo Smgli, (189.$) 12 C. L. K , S32. 

• I’lliaswftl r.aj Koerv. SlieoGol-am Sabu, (1901) 31 Calc., 1091 : 9 Calc, W. N., 

1J3 

■ ’ Vanvmud UowUU V Atncd AU Khan, (1891)21 Calc., 59l 

• WiUimi-.Churdi. (1879) lie 1)..57G; 12 Ch. D, 454. 

• lim n 1 Ko«r, la t\t m-iHer o/, (ISC3) 9 \V. U., 118 ; D. L. Tl , Sup Vol , 1007. 

Mutlcal.vumtual c ChclUjnmnul, (ISCO) 5 Mad. H. C., D5. 

‘ ' Amir Hasan f. Aliniad, (I8S7) 0 All , 3C. 

*’ Srttiiath Hoy, pUaJer, (1872) 17 W. R„ 403. 

*• Mult mclisivl »v Khirsedji, (1891) IS Bom., Me. 

“ D'j'ulv Collector, bontlial IVrgonnahsr. Umode Ham, (ISCO) 5 W. H , Mu., 

“ Idnii Cliunler e, A'hanootlah, (ISSIj lOOvlc., 817. 

“ tlarlo* e. AIkI.hA H 13 e, (1872) I7 \V. K., 3U. 

Wuc r H.a]Vr„l,„ Uoj, (18CI) 0. L. R , Y, B.. S50. 

^ 1‘m^.l KfKN-r. M« m'««er<>/, (l«iC8) 9\V. It. 413 
.. Ci»T2) 17 W. U., ICO. 

“• "arPirVar *. UliauiH, (1301)23 Bom., 2l3. 
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nient nor IS u sufTicitnt lint lilt day fi'ced for s.tlc in execution is near the 
latest sile for the of testnoe, and the petitioner might thereby 

sufTer nmcnal injurv * It i\ competent to .in appellate Court to stay proceed* 
injTs in cxccuiion nicrclv b\ rfa»on of .in appeal hiving been preferred .ngamst 
an order of refusal of the Court beloA to set aside the decree under O IX, r. IJ ^ 

Enquiry into security —When proceedings arc ordered to be stayed 
on giimg sfturiix, the judgment debtor mu>t he allowed a reasonable opportu- 
nit> to sliou tin- ilic seruritv ofleicd is su(n>.ieMt * Where a defendant gave 
a sc;urit\-b m I un ^cr this rule to acco-mt for mesne profiis, and execution was 
s’aicJ lie n IS h'ld to be estopped from subsequently atseiting that execution 
co-jld not i"uc fjr the tnesne pofits, or that plainlifT should scelchis leniedy in 
a regu! n sun ‘ 

Security bond The mlure and extent of the liability depends on the 
nprd» of the Ij ind In a suit m uhich security was giten under Act VIll of 
1S59. tiiai if the appeal were dismissed the surety would pay, and the decree 
was rc.ci»ed on appeal b) a Division Ilench, it was held that the liability of 
the suiet) ceased, .i, though an appeal bad been preferred to a Full Bench ;* 
but Where the land ms to obey and fulfil all orders and decrees passed tn 
appeal it was held that the obligation extended to the final decree passed after 
remand bv the High Court in special appeal ^ If the decree is upheld, then 
the v.ie>iHoT m »> realise the amount due even afitr more than three years from 
the date of any proceedings taken in execution * When the execution of a decree 
was taken nut against both judgment-debtor and surety, it was ordered that the 
properly produced in Court by the judgment-debtor should be first applied to 
the sausLciujn of the decree, and if the decree-holder did not obtain complete 
satisfaciiDii in this W.I}. (he money paid in by the surety should then be made 
available* The relation between a decree-holder and a judgment-debtor who 
his executed a security-bond morig.igmg certain properties, is not that of 
mortgagee and mortgagor, and the decree-holder can realise his decretal money 
by sale without msiiiuling a suit under s 67 of the Transfer of Property ActA“ 
hen n surety has become sectiiiiy under this rule the security-bond cannot be 
enforced in execution but a separate suit must be brought 

Review —The Court making an order under this rule can cantel or modify 
It at any time 


* Mahomed Iloa*ein t- I/wtf Ali, (1873)20 W. It,, 3W. 

* Ahmed lleza, pelilioiier, (1870) 10 W. U , 2S|. 

' bhagwat Raj ( Sheo Oolum Saha. (1901) 0 C.vlo. W, N., 123 j 31 Calo., 1031. 

* BlioonaDoohnia r. Juinalmr Lall, (1873) 20 \V. R., &2. 

* Sadaviva I’llUi v. Ramilinga, (1874) L K., 2 1. A., 219 ; foil in, Kamizuddi v, 

I’auidar (1900) 4 Calc L. J., 311. 

* Ameer All, m the malttr of, (1870) 13 TP R., 403 

’ Shivlal v. Apvji, (1878) 2 Bom, 654 ; 3 Bom., 201; compare, Sulcman r. 
Shivram, (1883) 12 Bom-, 7l 

* Slico (iholam Sahoo v Ratmt Ifoxsein, (1879) 4 Calc , C 

* fjopal Nana bliet Joharm.i\, (1895) 19 Bom , 578. As to the difference 

between aecurity given under this rule and under 0. XXXVIII, r. C, see tho 
cause of Sulcman v. Shivram, (1888) 12 Bom., 71. 

Shy.im Suiidar Lai v, Bajpai Jainarayan, (1903) 30 Calc , lOGt) ; 7 Calc. W. N., 
914. 


Tokhan Singh v. Udwant Singh, (1895) 23 Calc,, 25 ; Anmachellain e. 
Arunachellam (1892) IS Mad, 203; Sabjoodas t-. Balmakuod, (|89G)23 
Calc., 212 ; nut eo, — Bans Bahailnr Singh p Mughtn Regam, (18S0)2 All., 
COl^; Jaiiki Kuar v. Saritp Rani, (1893) 17 AIL. 99 ; Jamesdii v. Bawabhai, 
(1901) 25 Bom , 409. See also, Takhan r. Oindar, (1905) 1 Calo, L. J,, 118. 


** Ameer All, in Ihe m'ltltr ij/i (1870) 13 W, 
(1803) 9 All., 36. 


403 ; Amir Hasan v. Ahmad, 
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power will probably piove \ery useful allhougli such a power might possibly 
have been implied.^ Under the old Code u was held that an application to set 
aside an ex parte decree (O IX, r. 13 ) was not even a proceeding in a suit ^ 

tuv.-.— if'-vi ■> be done 

. • . . . . ■ " . to be exe- 

, . • , . . ... • a grant of 

, . . . . _ • • . and stay of 

execution of such deciee can be granted under this rgle.® The appellate Court 
his power to slay execution when an appeal from an order in execution-proceed- 
ings IS pending before that Court * 

Stay of execution — This lule does not apply where the decree has 
been executed,® nr where no appe. 1 l has been prefeired against the decieein 
the original suit.*- No order can be made leslraitjing a receiver from parting 
with funds in his hands P but the Court of anpcil can in .a proper case grant .an 
injunction to restrain pa'ties fiom parting with the property till the hearing of 
the appeal ® This rule applies to decrees for movable and immovable property,® 
which are not pending appeal to the Privy Council or are not final and non- 
appealable Before making an application under this rule a pleader should 
verify that the statements made to him were made by the propei parties.'* 

Notic 6 '-A final order staying execution should not be made without notice. 
The applic-ition should be supported by affidavit.'* 

Grounds of appllcation—The winning party is not prohibited from 
executing his decree on the ground that the period fot appealing has not 
expired}'* and if the time for preferring an appeal has expired, the Court 
cannot refuse execution'® But the appell.iie Court, after an appeal his been 
filed, or the Court of first instance, if the application is made before the period 
of appeal has expired and an .ippe-il lies, but no other Court,'® may, in its 
discretion }" stay execution if sufficient cause is shown but only on condition 
that the applic.int his not been guiUy of great delay j' * and will suffer great 
injury unless the application is granted The st.iiemeiu of defendant that 
he has brought another suit for the purpose of getting his right to possession > 
declared, is not a sufficient reason for staying execution m a decree for eject- 

I B.ilkislicn Saliu i'. IChagna, (1901) 31 Cwlc., 7’i2 

* Babul v. Shoo, (1005) 9 Calc W. N , 123. 

' Bnj Coomaroe f. Uam Rick Bass, (1900) 5 Calc W. N., 781. 

* Fasupati v. Nanda I.all, (1901) 2S Calc , 734 ; Harosliankar, in iht matter of, 

(1S7C) I All . 178 * 


• iJhirram Siiigli v. Kisbtn Singli, (ISS.l) 12 C L. R., C32. 

* Bhagwat R.ij Kocrv. Sbco Golam Sahu, ( 1901 ) 31 Calc , 1081 ; 9 Calc. W, N., 


’ V&muiuil-UowlaU v. Amcd Ah Khan, (1801)21 Calc., 501. 

• Wilionr Church, (1870) II C D.,57C; 12 Ch. D., -154. 

♦ iBraudKoicr, 171 the TniUrro/, (ISGO) 0 W. R , 143 sB. L R.,Sup Yob, 1007. 
Mutlcihuimruil V Chcll.iyamm.il, (18G9) S Mad* II C., 03. 

*’ Amir llftssn r. Ahmad, (1837) 9 All , 3G. 

** Srectiath Uoj, pleader, (1872) 17 W. R., 405. 

* ’ MuU.mchind in Khsrsedjt, (1891) 15 Bom., 53C. 

“ Deputy ColUctor, Soiitlial I’erguiinahs r. Bmodo Ram, (I8CC) 5 W. R, Mis., 


' ‘ 1-lnn Chundcr e. A'haunolUU, (1831) 10 Calc., Sl7. 

linrUiw e. AIkIwI llaje, (1872) 17 \V. R., 341. 

* *'■ . US«) B. L U., Y. Tj., 550. 

‘ ^ l*niN..l i„ ihe m nurof. (IMS) 9 \V. R., 448. 

.» ‘^v ’ *7 W. R., ICO. 

*. OhBndl,(13ij|j25Botn,2l3. 
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ment not is it sufiicient tint ilie diy fixed for s.ile m cvectltion is ne-tr the 
htest si!e d»> for ilie t>i\nient of rcscnur, .nnd llie pctilioncr might thereby 
sufTrr nnicml mjurv * It !•> competent to .in .ippclhte Court to stiy proceed- 
ings in evccuiion niercU b> rc.ison of.m .ippeal hivmg been preferred ng.iinst 
an ordei of refusal of the Court be1o« to set aside the decree under 0 IX, r. 13 ^ 

Enquiry tnto security —When proceedings are ordered to be stayed 
on C'lng secunis, the judgment tlebtor inu»l he allowed n reasonable opportu- 
nit\ to shnw tin' the secuntv offeie 1 is suflineiit * VVhere a defendant gave 
a sc^urits-bjn J uniicr this rule to .icco'int for mesne profits, and execution was 
stased. he "as h'id to be estopped f ont subsequently asserting that execution 
could not is-ue fir the mesne pofiis, or ih.it pUiniifT should seek his lemedy in 
a legul it suit * 

Security bond Ihe nature and extent of the liability depends on the 
words of the b ii.d in a suit in which security w.is given under Act VIII of 
iS;<j. that if ihc appeal were dismissed the suieiy would pay, and the decree 
was rc.cl^cd 011 appeal by a Division Dench, it was held that the liability of 
the suiei) ceiscd, .tUliough an appeal bad been preferred to a Full Dencb 
but "Here the l ond "is to obey .ind fulfil all orders and decrees passed in 
appeal u was held that the obligation extended to the final decree passed after 
reiiiai<d b\ the High Coun in special .appeal^ If the decree is upheld, then 
the tre».iiar ni4\ realise the amount due even after more than three years from 
the date tf anv proceedings taken in execution.® When the execution of a decree 
was taken nut ngamst both judgment-tlcbtor and surely, it was ordered that the 
property pruduced in Court b) the judgment-debtor should be first applied to 
the Srttisf.iciiun of the decree, and if the decree-holder did not obtain complete 
satisfaction in this n i), the money paid in by tbe surety should then be made 
available® The relation between .a decree holder and a judgment-dehtor who 
ins executed a securiij-bond mortgaging certain properties, is not that of 
mortgagee and mortgagor, .md the decree-holder can realise his decretal money 
b> sale ivithout instituting a sou under s. 67 of the Transfer of Property Acl'“ 
When a surety has become security under this rule the security-bond cannot be 
enforced in execution but a separate suit must be brought 

BevidW —The Court making an order under this rule can cancel or modify 
It at any time > * 


' Mahomed Ilosvein r. Loulf Ah, (1873)20 W. It,, 3D8. 

' Ahmed P.czs, pitilioner, (1870) 13 W. It . 231. 

• lilngwat Raj f. SIico GoDm Sah*. (1901) 9 Calc. W. N., 123; 31 Calo., lOSI. 

' Dhuona Duohma v Jumahnr Lall, (1673) 20 W. R., G2. 

r badavivA PilUi V. Ram v)ing«. (1874) h K., 2 J. A., 219 ; (oil. lo, Katuuuddi «, 
I'auzdar (1900) 4 Calc. L.J.,3tl. 

• Ameer All, i/i Ihe wiiUrof, (1870) 13 W. U., 403 

’ bhivlal r. Apvj'i, (1879)2 Bom, 034, 3 Bom., 201; compare, Sulcman r 
Shiviam, (1859) 1'2 »1. 

' bheo Chulain Salioo v. Rahut Hossein, (1879) 4 Calc , C. 

• Oopal Nana fchet r. Johamal, (1893) 19 Bora , S78. As to the difference 

between iccurity given under thix rule and under 0. XXXVHI, r G see the 
cause of Suloman v. Fldrram, (1888) 12 Bom., 71. 

® Sundar Lai f. Bajpai Jainarayan, (1003) 30 Calc., lOCO ; 7 Calo. W. N., 

‘ Tokhan hingh e. Udwant Singh, (1695) 22 Calc., 23; Arunachollam 

(I89C123 

cot.’; Jaiiki Kua . ' * 

(1001) 23 Bom, . ' ■ • 

“ "'SSu aS.'m.””""' -■ 
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Not stayed — A. civil Court cannot stay execution in cases in which an 
appeal has been made to the Privy Cuunul against a decree of the High 
Court nor release a surety fiom security taken from him by the High Court 
to enable a decree-holder to execute his decree.® The plaintiff obtained a 
decree which was set aside on appeal, and the Judge ordered execution of nis 
own decree to be stayed pending a special appeal: keld^ that this was an im- 
proper order, and it was set aside by the High Court in the exercise of its 
extraordinary jurisdiction ® 

Sale held — If a property is sold before an order under this rule is com- 
municated, the sale is not \oid.* But the order dates from the day of 
pronouncement and not from the day on which the Lower Court receive notice 
of it ® 

Ex parte —It is noteworthy that this order may now be obtained ex fiafie 
O. XXI, r 63 When a regular suit has been brought to contest an order passed 
under O.XXI, r 63, and a deciee has been obtained declaring the subject-matter 
of the suit liable to sale, the property can be sold, pending appeal from the 
decree, unless the execution is stayed under this rule * 

Stamp duty. — Where a bond is given under the orders of a Court as 
security by one parly for costs of another. It IS subject to two duties — (njanarf 
valorem stamp under the Stamp Act, art 13 Sched. and a Court fee of eight 
annas under the Court Fees Act, an. 6, Sched lU 

Appeal.— An order staying or refusing to stay execution was held to be 
appealable under s 244 of the former Code fs 47).® But couira, no appeal lies ® 
Goats. — The applicant who has asked for stay of execution sh )uld be made 
to pay costs, even if successful, as it is an indulgence 

6. ( 1 ) Where an order is made for the execution of 

m c.e of decree from “PPf ' f PeniJinS. 

order for execution of the Oourt which passed the decree shall, 
decree appealed from. ou sufficient causB being shown by the 
appellant# require security to be taken for the restitution 
of any property which may be or has been taken in execu- 
tion of the decree or for the payment of the value of such 
property and for the due performance of the decree or order 
of the Appellate Court, or the Appellate Court may for 
like cause direct the Court which passed the decree to take 
such security. 

(2) Where an order has been made for the sale of 
immoveable property in execution of a decree, and an 


' Muttcalaummal v. Cheltayammsl, 5 Mad. 11. C , D3. 

• AbcdoODissA t Amceruoni'^sa, (1S72) 17 W. It,., 4&4. 

• Kftia^ji r.hiuiji V. DbondiraJ. (I87d) 10 Boro H. C., 411. 

• Itweswari V. Hero Suiid.ir, (1S9C) 1 Calc, IV’. N., ‘220. See contra, Mian Jan tJ. 

Man Singb, (|8S0j 2 AIL, WO. 


• llukura aisn-l r. Kamalttiand, (19UG) 33 Gain., 027. 

• Sjecl Falliula r. Munjnppa, (1SS3) 6 Mad., 03. 

* KuUantar Malmbir, (IS39) 11 All , 16. 

* CWtd.ne rAl,irn.aVl,*h.(ISS5)7All.,73; UJeyadetn Deb r. Grcgson, (18S0) 

I. Calc., Oil ; Krifto Mohioy i. Bima Cliaran, (1881) 7 Calc.. 733 ; Musaji r. 
^ ! »iTw.Ur. (lnHS) i‘2 Boro., 270 ; iKhwargar r. Cliudaiama, (1838) 12 Bom., 30. 

.. lUlmukund, (1003)29 Bom , 71 jamltucO. XLIII. 

A'laotram, (1838)23 Calc., 803 
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appeal is pondinjx from such decree, tlie sale shall, on the 
application of ilie jiulijmcnt-dehtor to the Court which made 
the order, be stnj'cil on such terms as to giving security or 
otherwise as the Court thinks fit until the appeal is dis- 
posed of. 

Acl XIV of i8S:, and sect 546. 

This rule applies to H C 

V , ‘ ‘ ■ ‘his rule unless an 

■ ■ ■ • « ' h.as been taken 

• • ■ • some probability 

. . •• ..... . . ole to recover it 

■ * • ■ before the appeal 

h.^s been filed, spcciil c.ause must be shenn, such as that the property was beinfr 
wasted or improperly dealt with * Tlie wording of tins rule has been altered 
to make it clear that security may be required even if the property has previously 
been taken in cxecuiion * 

Security taken under this rule is not confined m its oper.ition to the first 
appellate Court . It includes whatever order ni.iy be passed on appeal, whether, 
on the fiist appeal, or (>> the High Court on special .appeal * 

An applic.ation under para z of this rule to stay the 5.ale of immoveable pro- 
perty in execution of a decree for money against which an appe.i1 has been filed 
must be made to (he Court which passed the decree and not to the appellate 
Court* 


Money decree.— Generally, where a decree orders payment of money* 
execution should be stayed tf the losing parly deposits the amount in Court ; but 
if the winning party gives security for payment, execution should issue.^ A 
detiee for rent ts a decree for money within the meaning of the last para of 
this rule* The applicant must satisfy the Court on afildavit that substantial 
loss may result to him unless execution is stayed * 


Does not apply. — This rule does not apply to cases in appeal from the 
High Court to the I’rivy Council, but when the lower Court is informed that 
there has been an appeal to the I’rivy Council from the decree, it should exercise 
a discretion and allow time to the p.irtics to apply to the High Court to stay 
execution or to require security from the party in possession, before issuing 
execution, unless there should be some danger th.ai the property would be made 
away with in the interval Nor does it justify a Court in staying execution of 

' DhugWAii Cliuniler Gho«o, (I8S6)C W, R , Mn , 15; AniirKnsanv Ahmad, (18S7) 
9 AH., 3i>. Sea the c»»e of Olto v. Lmdfwrd, (IBSl) \B C. D., S94, and of 
Wilson r Church, (1879) II C I) , 576, referred to under r. 6. 


I Sukliee Monee v. Brojoraj, (1872) 17 W. R , 69. 

* Compare, Jariutool Butool r. Iloscineo Uogum, (1863) 10 Moo. I. A , 196 ; 

Mansokhran Purshotam t». Javarox-ohu, (1870) 7 Bom. H. C., A. C. J., 122 : 
Juggo Ull f. Jankee, (1872, 17 W. R , 521. 

* Ilukum Chand r Katnalanand, (I90G) 33 Calc., 927 t 3 Calc Ti. J., 67 i dissent- 

ing from Bessesswnri v. Horro Bandar, (1892) 1 Calo. W. N., 220. 

* Narayan Dev ti, (iajitnan, (1873) 10 Bom. H, C., 1 ; compare, Shivlal v. Apaji, 

(1878) 2 Bom , 655 ; 3 Bom , 201 and the estes cited under " Security Rond,” 
p 933, 

• Muradunnissa, in (he iMtter of, (1803) 15 All , 190 ; Kunj Lai p. Bahitram. 

(1903) 8 Calc. W. N., 381. See *' Does not apply,” infra 
' Dliunphlioy v. Lisbon, (1889) 13 Bom , 211. 

• Bauku Belmry Sanjal V Sjnma Cham Bhutticharjee, (1SS$) 25 Calc. 322. 

• Gaikwarv Ghandi, (I90[) 25 Bom , 243. 

0 Wise V. Rajkrishna Roy, (1861) B. L. B., (F.B), 541, 
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a decree, unless it is tlie Court nhich passed the decree in which the proceedings 
are pending.* 

Restitution. — When a decree is reversed, the lower Court is bound to 
restore the defendants to the property out of which they had been turned in 
execution, whether the appellate decree expressly directed it or not , ana 
where a Judge refused to realire an amount paid m execution, and directed the 
defendant to bring a regular suit, the High Court compelled him under the 
Charter Act to enforce restitution, and execute that part of the appellate decree 
giving costs® 4 refund carries interest ,* but not interest on costs,® unless 
the properly of paying such interest has been submitted to the Court * When 
an erroneous decree of a District Court is reversed by the High Court and the 
decree of the original Court is lestored, the successful party has a right to be 
replaced m the same posuion,*as if the District Comt had not made an erroneous 
decree. If in obtaining this right, he is restored to the possession of va**” 
land, such a restoration does not fall within the scope of s to, Bombay Act 
III of 1874 * 

Appellate Court — An application to the appellate Court is not by way 
of appeal from an order in the Court below * 

An appellate court cannot pass an order under this rule until an order has 
been made for the execution of the decree * 

The appellate Court can exercise the power given by rule (2) 

Appeal, — An ordei requiring security was appealable;** but see, O XLIII 


7 . No such security as is mentioned in rules 6 and 6 
shall be required from the Secretary of 
of State for India in Council or whe« 
eminent or a public t,he Government has undertaken the 


• Money Force r. Guru Fereliad, (I8S.>) II Calc., 140. p 149. See also, GUazIdm 

f. Fakir Baklish, (18 Sj) 7 All., 73, p 7C. ami ttiprrt, lines 1-4. 

> itajkishen Singh, w tA< «w«<r of, (I8CI) O.L.It.. (F. B.), 003 ; C W. R., Miso., 
Ill ; Lati Koocr t. Sahodm Koocr, (1877)2 C, L, R , 75. 

• Goliind Kooraar Chowdhry, i» the mailer of, (iSGo) B L. R , (F. B.), 714 

• Wooma Sooiidurec r Gooruo Pershad, (1871) 15 W. R., 74 

• Rodger i'. Comptoir il' Eseomple de Paris, L. R., 3 P. C., 405. 

• Forester c. Secretary of State, (1877) L. R , 4 I. A., 137. 

' Vcnlatesli f. Go>inJrno, (1897) 21 Bom , 63. 

• Cropper V. Smith, (1883] 2t C. D., 3f*5. 


* Jansrdan r. N'llkanth, (1901) 25 Bom , 083 

’ TriVni r. Bhsgwat, (1907) II Calo W. N., (F. B.), 1030. 

* Luchmcqiut Singh r. Sita Nath, (lOOJ) 6 Calc., 477 5 Ghazidio «• Fakir 

lUkl.sh,tlSS5j 7 All , 73, 

* kciikaita V Ilni,lmpspn, (1838) I2 Bom., 4U, and note to a 143. p. 376, on/e, 

»T |<1 as to appeal* from such orders,— Suleman f. Shiiram, (ISSS) Bom , 71 5 
It'inimaUi e Rnmnyyar. (ISOOi 18 Mad., 1 ; see in regard to what it is 
'hoH in An applieatirm to tho Court of Appeal, after refusal bj 
.. ^ •■■■"* insUuee. Monk r. Barlram. I Q B . (1891) 310. 
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puod in respect of nn net to bo <lonc by lilin ih his 

ofticial capacity. 

•\ci \IV of 1 ?Sj, s»ct 547 
This rule .npplies to H C 


8 Till' 

r.t'n i»i of [• 

foni oftp r i 


such <K*oroc. 


piiweix cimf**ri*cil l»y rub's j iviul G hliall bo 
. c\or**i"t‘able where* nn appeal may boor 
hn'. Iteeti proferioil n«)t friiin tho decree 
but from nn ortlor made in execution of 


Tins rale ln' been tiMe 1 t > meet lUc case> tn svliich the nppellant desires 
to .tppe.il from ’an oM«t in csecunos rithsr tlitn from the decree itself.* 


Procednre on admission of appeal. 


9 (1) Wliero a inenioranduin of appeal is admitted, 
ii»gi«nrv of .nemo tho Appellate Court or the proper officer 
rs-i-iurn of «i.p.-si of that Court shall endorse thoron the 
date of prosmitalKin, and shall register tlio appeal in a book 
to bo kept for the purpose. 

. , (2) Such book shall bo called the 

Ue^iHcr of AppMl. ^pp^^]3 


Act XiV of «883, sec 548 

This rule applies 10 H. C 

The registration of .tn appeal is a proceeding of a purely ministerial 
charaaer.* 

Appeals from the decisio.» of single Judge exercising Vice-Admiralty juris- 
diction .nre governed by this Code.® 

An appell-ant has no power to withdraw an appeal which has been regularly 
registered without the permission of the Court * 

Form.— For form of register, sec App. H, No 15 


10 ( 1 ) Tho Appellate Court may in its discretion, 
Appciute Court m.y citlior before the respondent is called 
retiuire nppoiifint to far- upon to appear uucl auswei’ or afterwards 
nishBooaniy for costs. application of the respondent, 

demand from the appellant security for the costs of the 
appeal, or of the original suit, or of both : 


Provided that the Court shall demand such security in 
Where appellant re- cdses iu which tho appellant is residing 

indTa of out of British India, and is not possessed 
" ' of any sufficient immoveable property 


* Special Committee; PasupUi w. Nanda Lall Bose, (190j) 23 

* JalTcr V. Mahomed Amir, (1869) 4 B. L. R., App., 103 ! 13 W. R . 351 

* " Champion,” «n<A« ma«er^, (1890) 17 Calo., 06 . 

‘ Kareem Bee f Degam Beo, (1867) 3 Mad. II. U, 3CS. 
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•within Briti^jh Indfa other than the property any) to 
which the appeal relates. 

(2) Where snch Feenritv' is not faroi«hed ■within such 
time as the Court orders, the Court shall reject the appeal. 

Act XIV of i 222 , Sict, 549. 
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in »> hich it *vn$ niJed thit an order rejectinfi an appeal 
under this rule •as not appealable, cither as an order or as a decree. See 
O .XLIM./.’ir. 

The Court can require an appellant from an order under s. 47 in etecution 
of a decree to guc securuj of the costs of the appeal and of the original suit. • 

If the appellant has appealed in fcrm>\ fau^erts, this tule "ill not apply,® 
but where ihe merits of the ca«e appear to be in fasour of the respondent 5* 
or the appellant is the assignee «if .in insolient debtor ,* or his conduct in 
not paMD,; the costs ^iien against him in the first Court is scxatioiis ;* or 
the parties haie so agreed, ^ »r«ur»tv should be demanded. Hut where the 
respondent is admitiedi> the heir, he should not be required to gis e security.® 

Ijttert P-iUnt Ap/fj/s — Ifis rule 'docs not apply to letters patent 
appeals * 

Bond —A part) allowed two months to furnish security, tendered b^’ peli* 
tion a darp.aini on the last day. and on the neat day put in an unregistered 
secunta-b'ind The jo Ige rejected the bond, but his order was set aside, and 
he w as oirected to enquire into the suluLicncy of the security, on the ground that 
It was not necessary to register the bond, until the security had been accepted.®® 

A sued II, and was compelled lo deposit security for costs, as he resided out 
of llritish terntor) He gut a decree ; II appealed. Ii was held that H could 
not ask tlut the deposit shtuldbe retained in Court to meet the costs of ihe 
appeal.” 

Bofopcement — A bond gnen as sccurit) for costs may be enforced in a 
summary way by proceis of execution ** 

Such ttmo —The Court iniy extend the time citlier before its expiry, or 
afierwArd« *® 

Shall reject — The appeal cannot be rejected if the order demanding 
security his been maile without nonce lo the other side notice of a rule to 
show cause is not sulTicient.” 

« Ukhae BhiuNt, (I83M H All. (F It.). 101 5 /allowed in Firori negam v. 
AMul Utif Khan, (IDflH) 30 All., H3. 

* Dag'lu r Chandrabhan, (lOOijl 24 Dom . 314. 

* Nu^scerooildeen Uisnas r. Ujjol Biswas. (IS71) 17 W. R., 68, not followed, 

heahayyaii 'xr r. Jaiiiulavadm, (1878) 3 Mad , CO. 

♦ Muzliur Ifo'saln v. Dciio BuodWi, Bourke, ItO; Waddell v. Blockey, 

(1878) IOC. U., 410 

• llceralall Seal t. Carapict, (IS70) 13 W. R., 431. 

• Ahmed f Ffsi, (1889) 13 Bom., 458. 

i Elias «>. Cliuckerbutty, (J86C1 1 lod., Jur., N. S., 223. 

* Bliugobutty Cliurii v. Issur Climuler, (1871) IG W. R., 311, 

■ .Sesha Ayyar V Xagnratlinis Lnia, (1904)27 Mad., 121. 

>a Dunne e. Amceroonnisia Khatoon, (1870) 13 VV. R,, 41. 

“ riemmg V. Shearman, (1809) 4B L. R., (0 C.,}92t llurruckman v. Modhoo- 
Boodau, (1869) 12 W. R, P. B, I6;3B. L R , F. B , 45. 

>• Abdul Wdhecl e. Fareedoonmssa, (1889) 16 Calc , 323; Clmtterdharce v. Raox- 
iic-tashi, (1878) 3 Calc , 318, and see tho cases under s. )45, p 370 

>• Bl ’• "* ti „„ /loont r I, T , • ■ ^ilc., 512 ; Jumnabai 

.. * eason for extending 

■7 Ciilo., 516 ; L. R.t 

>« Sirajulhuqr Klindim, (1883)5 All, 3S0. 

»• Timmu t> Dc\-a Rai, il8S2) 5Mad,2G5. See also, Soorjraukbi Koer {nrt 
(1877) 2 Calc., 272. ’ ' 
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within Briti'ih India other than the property (if any) to 
which the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

Act XIV of 1882, sect 549 

This rule applies to H C 

Application of rule — This rule does not apply to appeals from orders 
of a Judge sitting as a Commissioner of the insolvent Court.' 

Practice — The Court can act only on an application of the respondent 
but once the application has been died, the Court may demand security under 
the first paragraph, and is bound to do so under the second, at any time before 
the hearing of the appeal.® for the costs in either or both Courts At the same 
time, a respondent should be careful, if security has not been given, to object 


in the hands of other* ^ In Bombay it is not the pracfce to require security 
commensurate with the estimated costs of the appeal Rupees 500 is, speaking 
generally, the rule in all cases ® It is doubtful whether in a case in which the 
appellant is not residing out of British India, the High Court has authority to 
demand security for costs from the appellant after the is<ue of notice of the 
appeal ® When a Court acting under this rule orders an appellant to give 
security for costs, it is not necessary (hat any specific sum for which security is 
to be given should be named in the order for security,*® If neither party 
appears on the day fixed for hearing the rule and it is discharged, h can be 
restored if a sufficient reason for the non-.appearance of the applicant is shown ** 

The usual procedure is for the respondent to obtain a rule ffis/ on affidavit 
as to the fact ; on the day fixed for nearing the appellant shows cause and the 
respondent then replies.*® 

Appeal.— Under the former Code, an order dismissing a suit under this 
rule has been held to be a decree.** .and a special appe.al lay from such an order 
on the usual grounds.** But v. on this point was overruled 


• lUmselmk .'Ii*«er. in the matter «f. (1870) 5 B L.B., 179, hot nppairntly it docs 

toapjKnls from intcrlitutory onlurs— Ahmed r. tissa, {1639) l.t Born., 458 

• Setting nsiile ilogfiidro I)ch, m rfte »n««er «/, (1872) 13 W. R , 102; overruling 

Calcutta and b. 11 I’.y. Co., (1867) 8 W. U , 217. 

• Wiwr. .Tugobund.»B<«?, (|8.>717Moo I. A. 431; Thnkur Das v. Kiehori 

Lfli. (1SX7)9 AIL, IGI. 

• Pliciljoiiath r. llaiUia 1’ros.iil, (1900) S Calc. W, N., 1 10. 

• Ji« an Ah Bog r, Hai« ,Mal, (1886) 8 All , 203 : Ahsanulla r. Solomon, (18871 14 

Calc , 513 ; occ, howeatr, Srshay^angar r. Jainulaafidin, (1878) .3 Mad., CC. 

• ncwcl-.tif IK*as, (18tH)2ICalc.,536 

’ Ah*Anulla e. Solomon, (1537) 14 Calc , S33. Sec “ Appeai,” I'n/ra, 

• Alimcl r. K'M, (155.3) 13 Bom., 453. 

• Ilnbitutoollah r. Unmcetllinr, (1866) 0 W. R , MU., 123. 

** p. r.hniinna, (IS9C) IS .Ml , 1«|. 

‘ ‘ LaVliml Cliand t . Oallo, (15S5) T All , 512. 

‘ Khadim, (msj) 6 All , 3311. 

• ..op.. Kbo».l„ ,uo „„„ e All H. C., 172, 
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tn nhich It n.is niled Ihit an order rejectinp an appeal 
cnler tli’s rule w.ts not appealible, eitlicr at an order or as a decree. See 

TTie Court can require an appcllini from .m order under s 47 in execution 
of a decree to pive tecuriit of the costs of the appc.al and of the original suit. * 

If the appellant his .-ipi'eajeil m Urma f.uif>eriSt tins rule will rot apply,® 
but where the ments of the ra*e appear to be in favour of the respondent ;* 
or the appelhnt ts ihe .usigner of an insoltent debtor ;* or his conduct in 
not piMnc (he costs ci'^n .ig.iinst him in the first Court is vexatious or 
the pifiies have so a^ieed,* se«ur>tv should be deni.iniled Hut where the 
respondent is wdmiiiedlv (he heir, he should not be required to give security.® 

Pittenl yf/'/rr/r — This rule does not apply to letters patent 

3ppe.iU • 

Bond —A parij allowed two months to furnish security, lendcred by peti- 
tion a d.irpatni on the l.ist d.iy. and on the next d.iy put in an unregistered 
secunt>-bond The judge rrjecletl ihe bond, but his order was set aside, and 
he was uirected to en(|uire into the sufTKiency of the security, on ihe ground that 
It was not recess.ir)- to register the bond, until the security had been accepted.*® 

A sued D, and was compelled to depixit security for cosis, as he resided out 
of Dritisli terntoi) He got a decree , II appe.iled It was held that D could 
not .isV. th.it the deposit shculd be retained in Court to meet the costs of the 
appeal " 

Eoforcemont -'A bond given AS secunt) for costs may be enforced in a 
summary way by proce>s of execution '* 

Such time — The Court miy extend the time either before its expiry, or 
afierwird> *® 

Shall reject— The appeal cannot he rejected if the order demanding 
security his been made without notice to the other side notice of a rule to 
show cause is not sunicient.’® 

• tekhis V. Dliiuna, (I80'd IS All . (P It.), 10! ; fnllowed in Piroei Begam v. 

Alxlul Utif Khan. (190S) 3i> All., 143 

* D.igdu V Cbandrahhvn, (l!)0'>l 24 Bom , 314. 

• NnnecrocKldeen IIikwiis r. Ujjul Biswas, (IS7I) 17 W. R., 68, nob fulloweil, 

bcshayyatigar v. Jainulavadin, (1878] 3 Mad , 66. 

♦ Muzlitir llofsaiii r. Deiio BnndliO'i, Boutke, 119; Waddell v. Blockev’, 

(187S) IOC. D„ 410 

* Uceralall Set! tr. Oirap/ct, (IS70) 13 U’. R , -iSi. 

* Ahmed v. Tbss, {1889) 13 Born., 458 

’ Elias V. Chuckerbutty, (1806) I Ind , Jur., N. S , 223, 

* Bhugobuity Ciiuni v, IiBiir Cliuiider, (1871) I6 W, R., 311. 

• .‘'cslia Ayyar r. Nagarathna lAIa, (1904)27 Mad ,121. 
panne v. Ameeroonnissa Khstoon, (1870) 13 W. R., 41. 

>* rieniing V. Shearman, (1809) 4 B. L. R., (0 C,)92; Ilurruckman v. Modhoo- 
BooJan, (1869) 12 W. R , F. B , 16 ; 3 B. I4. R , P. B , 45. 

»• AMuI Wahed e. FareeJoftnnlssn, (1889) 16 Calc., .321; Cliuttenlharee v. Ram- 
belashi, (1878) .3 Calc , 3)8, am) aee tho cases under a 145, p. 370. 

n jji. 1.1 v»-ajn „ <;i.pn riReoi r n 171 a I.i7p„t, , . 


>4 girajulhuqr Klmdim, ( 1883)5 All. 330 . 

»• Tiniraii V Dova Rai, (1883) 5Mad,S65. See also, Soorjmukbi Koer in « 
(1877) 2 Calc., 272. r. '"re, 
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No separate application to dismiss the suit is necessary;^ but j 

order to give security was passed, and the respondent on the case being ca 
on, asked that it should be dismissed, his application was refused on tlie 
that the amount of the security had not been ascertained, and the Court w 
not the same which had made the order.* 

Restore. — An appeal can be restored on the appellant giving proper 
security.® 

11. (1) The appellate Court, after sending for the 
Power to dismiss if it thinks fit SO to do, and after 

appeal without sending fixing a day foi* hearing the appellant or 
notice to Lower Court, pleader and hearing him accordingly 

if he appears on that day, may dismiss the appeal without 
sending notice to the Court from whose decree the appeal 
is preferred and without serving notice on the respondent or 
his pleader. 

(2) If on the day fixed or any other day to which 
the hearing may be adjourned the appellant does not appear 
when the appeal is called on for hearing, the Court may 
make an order that the appeal be dismissed, 

(8) The dismissal of au appeal under this rule shall 
be notified to tlie Court from w'hose decree the appeal is 
preferred. 

Act XIV of i88?, s. 551. 

This rule applies to H. C 

It applies to second appeals which ha\c been admitted * 

, . - 1 A,. A •..M e nnrt n 

• • ■ f 


does not rclioc a louerappellate Court from the necessity ot writing a juogmetiu'' 
The dismissal of an .appeal tinder ibis rule leaves untouched the decree of the 
lower Court, which r.an .imrnd it or bring it intoaccordance with the judgment.® 
But when a decree has been afTirmed, the lower Court has no jurisdiction to 
renew )t 


' Muhftmmadblmi «. Bhanji Topan, (1863) 3 Bom H. C , 64. 

* Tliskiir iHs r, Ki.hon Lai, (1887) 9 AIL, 164. 

’ Itftlwnnt Singh !■ DauUt Singh, (1886) 8 All., 315 ; L. R., 13 I. A., 67. 

TBuclr Tiwul V. Bnjusth. (1893) 15 All., 367. 

* TtiiViirof 3fasu<la r Witlous of Thakor nf Xamlwars, (1679) 2 All , St9. 

* Bnyal BetMi r. Linpv, (1878) 3 .Mail , 1. 

’ UmiSunihri IX-m r. Rirwln Bashim, (1897) 24 Cile , 759 

* P.»mi IX Va V Brojo Nath SaiLia. (1899) 25 Calc , 97 S 1 Calc W. N., 692 

Rom . SH 

’ 5- ■» CaIo. L J., SCO ; lUmapna n. 

L Cais. ’’ See.TUVhalr Satindra, (1907) 5 Calc. 
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Stamp— Vs irt dismissal on the groond that the plaint has not been pro- 
perl\ stim-icd, see K-i'nunfht \ KunhimeJ' 

12 (0 Unless tho Appclhito Court dismisses tlie 

u»% for i)e*rinp oppotil umlor fule II, it slinll fix fi day 
' app^L for hearing tho appeal. 

(2) Sucli (lay shall l)o fixed with rofercnco to the 
current l)U‘'incs'i of tlie Court, the place of residence of tlie 
re^spnnrlfiit. Mild tlio tinio necc««ary for tho service of the 
notice of appeal, so as to allow the respondent sufiicient 
time to appear and niiMver tho appeal on such day, 

Act \l\ t'f isSi. sec 532 
This rule .ipphes to H C 

13. (!' Where the appeal is not dismissed under 

rule II, the Appellate Court shall send 
cis''e^'’’’n"oA tir<'-uri uotico of thc appeal to tho Court from 
viii.>«o .Is- rc" wliose decree the ap[)enl is preferred. 


(2) Wlicrc the appe.al is from the decree of a Court, 
TrunumisMon of Tccords of which are not deposited in 

nip.Ti ifj Apptiuto tlic Appellate Court, tlie Court receiving 
such notice shall send with all practic- 
able despatch all material papers in tho suit or such papers 
as may bo specially called for by tlic Appellate Court. 

(3) Either party may apply in writing to tho 
c.nnesoi exh.hin> C^^irt froiii whose decree tlio appeal is 

Court « hone decree ap preferred, .specifying any of tho papers in 

peaUd from 

requires copies to 

he made; and copies of such papers shall be niade at the 
expense of, and given to, the applicant. 


Act XlVof 1882 , S.sso 
This rule applies to H C 

If there is any p.art of the record not sent up which the appellant wishes 
to bring before the appell.ate Court, it is his duty to ask the Court to send for it 
before the d.iy of tri.nl.* 

Form of notice — App. G, No 5 . 


14 ( 1 ) Notice of the day fixed under rule 12 shall ho 
. b ' , affixed in the Appellate Court-house, 

vicorfnoiitoof dnyfor aiKl a like iiotice slinll he sent by the 
hearing npp. ai. Appellate Coul t to tho Court ffom whoso 

decree’the'nppeal is preferred, and shall bo served on tho 


■ Kanirnathi v. Kunhamed, (1392) 15 Mad , SSS. 
• Buksh Ah V. Joyanut, (1809) II W. R., 213. 
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Act XIV r>f !S32, lec. 555. 

TTiis rule applies to H. C 

The iircguhritv of deciding an appeil before the day fixed will not be in* 
terfcred "uh in special appcil if the ple.aders *ere present and argued the case.' 
If it appear* that the rules of Court rehilin); to appeals have not been com- 

? !'ed with and no adequate excuse oflTered, the appeal should be dismissed.* 
nr procedure to be adopted in the lietrinjj of ar.ase m which the records of the 
original Court have been almo.t whollv destra\ed ® 

17. *n Wlifirc on tlie day (i^cd, or on any other day 
ni»mi.«ai of appeal to wdiicli the hcaHii" tin}* bo adjourned, 
for ■ppciunt's default appellant docs not appear when the 

appeal !«? called on for he.aring, tlic Ctmrt niaj* make an 
order tint tlic appeal bo distni<:scd. 

iremng appeal tr (-J Where tho appellant appears and 
f’*'"'** the respondent does not appear, tho 

appeal .shall be heard ex parte. 

Act XIV 18S3. s. ss6 
This rule applies to H. C 

In the .tb.enee of the oppellint the cas« mu.t be disnvssed, provided the 
case is tried 01 the d^y to whKh the heirmg nwv hrve been adjourned or on a 
day of which the ipoellini had nonce .* unless the pleaders appeared and argued 
the case * And tins sho jld appear m the order * And if a judtre, instead of dis- 
missing the suit fur def.ruh, goes into (he merits of the case and gives judgment 
against the appellant, the aopeal must be c-m.idered .($ dismissed fur default, 
and an applicatioi for re-a tmission and rehe-aring c-aonoi be treated as one for 
review, but must be entertained under r 19* 

Default —If a pleader who has signed (he memorandu n of appeal refuses 
to .argue the case on the grounds that I.e is unable .and unprepared,* or if the 
nppeliint files the appeal in person .and subseouently appears by a pleader who 
remses to certify the memorandum of appeal,* the case should be uismissed for 
default,'* but It has recently been held lhat (he .appearance of a pleader instructed 
only to apply for an adjournment is not .an aopearance within the meaning of this 
rule." 

No default— When a decree is parsed, panly in favour of and partly 
against a plainiifT and one of the defend ints alone appeals making the co-defend- 
ant respondent, the latter need not .ippeir or interest hi(n>elf in the result '* 

’ Ilakccmunnissa v MuckdoonDm, (1864) 1 W R , HtS, 

' Uhimji Oirdhar V Morgan, (1835) 3 Bom H C., 63. 

• Kara Kumar v. A*iatuIU, (1893) 3 Cak W. N., xxai 
‘ Shib Chunder v. Allid Sfonee, (1866) 5 W. R , Mis. 22. 

* tTakeemunnifsa v, Muckdoonuro, (1864) 1 W. R , 24G 
• Huro Chunder v Ram Coomar, (1863) 2 W B , 254 

* Mohesh Chunrler t . /.o'o.art tt 7 n .7 - _.l , 

Manawar, (1886) I ' 


1® Watson & Co , e, Ambica Dasi, (1899) 4 (Sale. W. N., 237 ; 27 Cak , 539. 

“ Sathh V Apara, (1997) 34 Cak , 403 ; S Calc. L. J , 247 ; 11 Cak W. N. 3“^ • 
foil , Cooke i’ Equit Coal Co , (i904i 8 Cak W. N., C21. • . 

* Goonomonee Dassi u, Parbitty, (18CS) 10 W. B,, 326. 

63 
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Thus, where two appeals are tried together and the plaintiff is called upo 
to attend in one of these cases and fails to attend, judgment cannot be g 
against him in the other case.' 

Where a Court after eleven months’ delay and without fixing any 
the disposal of the appeal dismissed it for default, the High Court set asi e 
order as erroneous, on the ground that the law only applied to cases of 
failure to comply with the Court’s order,’ so, where a case was appointed to oe 
heard before the Doorga Poojah holidays, but was not, and after the non y 
It t\as decided without appointing a day forbearing, the case was remanded 
for re-heanng.® 

’ ■* • landed case the appellant took no steps to 

• • Judge was writing his decision, his pleader 

■ .tractions : held, that the case was properly 

• ■ nisscd for the non-appearance of the parlies 

after it hid been remanded on appeal, can be re-mstituted, if not barred by 
limitaiion.® 

Paper Book — Under para. 467 of the rules framed for ihe original side, if 
llic appellant does not file the paper book, the appeal may be dismissed.* 

Appeal — As to whether an appeal lay from a decree passed under the 
corresponding section of Act XIV of i8S3,ihe decisions conflicted ' 

No appeal lies under the Letters Paieni, $ 10, from an order dismissing an 
appeal for default * 

18. Whero on the day fixied, or on nny other day to 
l)i<mi*asi of appeal 'vluch the hcaiing may be adjourned, it is 

where notice not •etv»(i found that tho liotice to tlie respondent 
lenfe feduro to deposit has not been sorvod in consequence of tho 
_ fiiiluro of tho appellant to deposit, within 

the period fixed, tho sum leqtiired to defray the cost of ser- 
ving tiio notice, tiie Court may make an order that tlio 
appeal be di'sini'.sed : 

Provided that no such order shall be made altiiough the 
notice 1ms not been .served upon tho resjiondent, if on any 
sncli (lay tlie re.spondent nppcai-s wJion tlio appeal is called 
on for hearing. 


A«XJVo/jS5,',& 5J7. 

This rule applies to H. C. 

Within the petiod flxetj.— Act XXII I of j86i, s. 2 , contained similar 
words, and It was held that, unless a time w.as fixed within which process-fees 


• Arumchclh r. ^^•neaUclHl», (18Si)5 Mad H C.,2o3 

• Sooltumoneo IXrsscc r Gouroo IVmliad Dott, W, P.. 1801 p. 170 

• Jiclmn Monec c. Tsnnec Chum, (I86*.l 3 W. R , Att X, 104. 

• Ttil AcChund.-r r. .^okliil Chundcr, (1800) ’1 \\\ R., 05. 

• nu.:li(>,aitli Suigh r Rum Cpom-ir, (IS70) 14 W. P. . SI , 5 I). L. R , A|ij> , 01. 

• Kxl uh r. niiuh, (1S»>J ITCilc ,2«.9, 

’ .McUhtln. (IS78) 2 Mad., 75; R«m Clixridni *■ Madhav. (IS021 10 Rom, 2.7; 
lU.llio .Nath .‘•in„'li r tTundi ''incli. 1 |Sii5j .-{i) C.ilc , COO ; “ Cal'- W N , 480 ; 
n-.t a... Aund Rini c .MuhimmiwT I!»ll,.li. (ISTO) 2 All , CIO : Ksnnlii L.sl r. 

NauKil lUi. {lW».'»,\n,5ia ;»ec-«rd.r.\Lin. 

• * is ' nU ' WO ** Ah v. Nihal Chsud, (IS03) 
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should be pud into Court, the suit could not be dismissed on the ground of 
failure to deposit * 

An apoeil should not be dismissed for default before the date lixed for hear- 
ing s mplv becau'C the appellant has failed to explain his failure to deposit 
/ rm n time .and with lut .asceriaining nheibcr after such deposit there was time 
to ser\e notice upon the respondents * 

19. Wlierc ati appeal is dismissed under rule 11, sub- 
rule (:3), or rule 17 or rule 18, the appellant may apply to 
r.c a imi-s,„T,,f appeal Appellate Court for the re-admission 
diMtii-M-i f.T iic-fauit ^,f the appeal ; Jiiid, wliero it is proved 
that he was prevented by an}' suOicient cause from appear- 
iti;r wlieti tlto appeal was called on for liearing or from de- 
positin'^ the sum vo required, the Court shall re-adtnifc the 
appeal on sucli terms as to costs or otlierwise as it thinks fit. 


Act .\ 1 \’ ol iS8:, see, 558 
This rule applies to II C. 

JunadictioQ —The application niu-t be made to the Court dismissing the 
np,nea', and a Ui-tnct Jud„e has no power to admit a case disposed of b>' a 
S ibordm ite Juilge ’ 

Cast re/erre'f,-~\n Uombay. if a Judge refers an appeal for trial to an Assist- 
ant Judge, an application under tins rule must be made to the latter officer onl}'.* 

Scops o' - - ~ -4 v, „ 

diafflisaed nn 

fr ari'l . 1 . 

IS under r 21 , , , 

It ua« held that an application fiw re-adm.ssion of an appeal dismissed under rule 

ly of the High Court Rules, Part” '“* * ' ■*' — . -r .w. 

preparaii in of the pjper-biotc ii n 
the law of limitation does not apply 
case of F‘iliinuniitss.1 v Dtoki Peri 

Code there are only two ways by which a judgment and decree of a Division 
Bench can be set aside. These two methods are described in ss 558 and 623," 
[/ e. this rule and s 114] 

Review.— If an application under this rule is the same as a review.® 

Any Sufficient cause. — Such as being unaware that the case head been 
transferred from the file of one Judge to that of another.® 


‘ I’urshaJee Lall 0 Uinbika Ferabatl. (18G9) 11 W. R , 290 ; 3 B. L. It., App., 25. 

* Chmdra N'ath Dass V Knliprasanna, (I90S) 35 Calo., 535. 

* Kiato I’crslud Uatt v Cowie, W. R., 13G4, p 315. 

* Sakliarain v. Govind Joti, (1891) IS Bom , 107. 

* Tara Cliaml Ohose i> Anuiid Cbnnilcr, (1863) 10 W. R , 450 

* Ram Hon Sahu v. MaJan Mohan Milter, (1896) 23 Calo , 339. 

» Fatimunniasa t. Deoki I’roaid, (1387) 21 Cnle., 350 ; 1 Calc. \V. N , 2t. 

» llirdliaiiiun v. Jinglioor, (ISSO) S Calc., 711. Sec “ Ex PaRTE DscRtE,” a ill. 

* Karaiii Smgb v Bliairab Churn, (1881) 8 C L R., 350. 

*“ fehomaed All v Eusoof Khan, (1871) I5 IV, It,, 80. • - 
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applicauon is rejected, the reasons for rejecting it should be stated in the 
A Court has discretion to restore the case under the rule even though siitficient 
cause IS not shown * 

• Limitation —One month fro-n the drte of the dismissal— art. i6S, Sched 

II, Act XV. 1877 ,Sch. 1, Act IX of 1908) ^ On the Uombty side, it was heW 
under Act VUI, that the period did not begin to run until alter the appellant tiaa 
an opporiunity to come m under Regulation II, 1827, s 54, d 

Appeal.— An appeal lies from an order refusing to re-admit an appeal— 
O. XLUl r.i. (0,* but apparently not from an order of re-atlinission. The latter 
can be only challenged on appeal from the appellate decree.^ No appeal lies 
from an order rejecting an application under this rule when the order dismissing 
the appeal for default is not one that could properly be made under r. 17. 
The remedy in such a case is by an application under s 115® An applicant 
under this rule must produce all his evidence before the Court to which the 
application is made He cannot supplement such evidence in appeal from the 
order dismissing his application ’ 

20. Where it appears to the Court at the heariug that 
Power to adjourn porsoii who was a party to the suit in 

•OM Oourt from whose decree the appeal 

cd to ^0 reipon- is preferred, but who has not been made 
‘'*"**' a party to the appeal, is interested in the 

result of the appeal, tho Court may adjourn the hearing to 
ti future day to he fixed by the Court and direct that such 
person be made a respondent. 

AciXIVof iSSs, 8 SS9. 

This rule .applies to H. C 


‘ linro Chutidcr r. Rsm C»om»r, (ISIm) 2 \V. R., 234 

• Somsj'ya r. Sublumma, |1903)20.M«d , 599. 

• Aliklisn r Umsrldian, (ISCT) 4 Bom. II. C., A. C. J., 92. 

• KWii Duksh V. Manvehow, (1879) 4 Calc., 823. 

• Kimnl Ahm*dula n Suhobhat, (1^81) 8 Bom., 2S. And *co, Hiiro Chunder v. Bsni 

Coomar, Ugft5)2 W. R ,2.»l ; tlirdhsnmn r Jinghoor, (1830) 5 Calo , 711. 

• Jawaliir Singh r. Uehf Singh, (i88G) 18 AH., IjO. 

• MoiafTir .Mi r. Kedar Nath, (1898) *20 All., 2(36; Watson & Co. v Ambica 

l)isi, (J800) t Calc. . X , 23( ; 27 Cilc , 529 j (Julab Kuowar r Thakur 
Dis, (1802)24 All., 461. 

‘ Chunmhl t- Abdul Ah. (ISOl) 28 All , 381, p. 383. 

• .Manikya Jloji T. RsroiU ProsaJ, (I8S2) lIC.L. P., 430; 9Calc, 335; Shona 

V KluUk. (1191) 13 All, 78; Biwlcshrl Xaik r. (Janga Sarsn Sahu, {159-2) 
14 All., I.H : Kanagspps *• ‘^■'1 1--' — •< ^ 

lUm r. BUkUticn. tl*58.8)5 ■ • . 

« \«. Iionficr, di*scntc*l f ■ ■ , . : . 

Mnkerj*-., (lUOSlCo Calc, v , , 

sllieenrishtlymtdBrespond- 

■ ovision. beo nod«on p. 

' ■ ' ■ • N.,7C; and Bi*hun Churn 
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It Ins bteri lipM m a recent Cnlcutli case, however that a respondent should 
not he pheed on the record after ihe Hire for appeiljng' against Inm has expired.* 
In l\ut< Jan v. Ah.iaa! A'aifir,* »hich was also a sun for contnliution, it «as ruled 
by a Full Hench of the Calcutta High Court that -n such a soil as the present, an 
appellne Court, where a decree has been given against one defend.mt only, can 
alter the decree so as to render h »ble another defendant ag.ainst « horn the plain- 
iifi' has preferred no appeal 

The Court can maUe a person respondent who in the original suit was arrayed 
on the same side as the appelUnt * 

Effect of non-joinder —Where in an appe-al hy the defendant against a 
decree for .arre.ars of rent prssed jmnt'y in fasour of all the plaintiffa, the heirs of 
one of the plain tiff* who died subsequently to the d iic of the deluery of judgment, 
were not m-adc panic*, it was held that the appeal must fail fur defect of parties * 

Consent order —An .appellant like a plamn/f is the person interested in 
procuring the name of the person aitainst whom be is to proceed,® but if he 
consents, there is no barm in phring a person on the record, although he may 
not be ihe legal reprcseni.atuc of a deceased party * 

Xjimitntion — There IS nothing m the Liiniiaiion Act, XV of i877» (Act IX 
of t^oS , to control this piovuion * 

21. Whore All appeal is lieartl cx parte nnd judgment 
is fir<»nouiK*cd ngainst tlio respondent, 
tatton of"®re”roS't Ijc iiuy apply to the Appellate Court to 
against whom ex p-jrrs rc-licai* the appeal ; and, if he satisfies 
tcreema'c tho Couft that the ijotice was not duly 

served (»r that ho wa.s prevented by sufficient cause from 
appearing wlieti the appeal was called on for hearing, the 
Court sliall re-hear the appeal on such terms as to costs or 
otherwise as it thinks fit to Impose upon him. 

ActXlVofiSSs, S s6o 

This rule applies to H C 

Ex parte — This rule applies whether the respondent has or has not 
entered appearance ® 

The Court is bound to enquire into the truth of an application made under 
ib^sTuie, and u must be accvinpaojcd Ly evidence in supjjort of the aJiefatJan 
on which the petition is founded * 

• Ham lUtan v. Jogrsh Chandra. (lOOS) 12 Calc. W. N , 625. 

> Rup Jan V Abdul Kadir. (1901) 31 Calc , 643 ; 8 Calc, W. N , 496 

’ Sonah V. Klialak, (1891) 13 All , 78 ; Kanagapp» » Sokkalinga, (1892) 15 Mad., 

.362 liut Be© contra, I’aya Mntathil r Kovamel Amina, (1896) 19 Mad., ISl. 

• Bejoy Oopal v Umenh Chandra, (1901) 6 Ole W. N., 196s foil, in, Tarin r. 

Khotejan'iissi, (1906) 19 Calc. W. N , 981 

' Lakahmibat v. BalkriBlma, (1880) 4 Bom , 654. 

• Lakshinibai v Santapa, (1889) 13 Bom , S2 

r Ginsb t'. Sasi, (lOOOl 33 Calo , 329. Sen note (9), p 096, euj>ra. 

• Ksab V, Krishna Xarayan. (1882) 11 C L R., 1G4 ; see also, Sheo Churn >• 

lleera Lall. (1882) 11 6. L B., 537 

• Miselbach, po/ilioner, (1868) 6 W. B , Mw , 43 ; Mahomed Kalun v. Draomovee 

Dashya, (1881) 8 C. L. R., 1(2; Annnda Shaha Biawas t'. Kema, (I88J) 6 
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Sufflcient cause.— Ulness of a pleader’s clerk, who had the papers of the 
case, IS sufficient cause ^ 

It is sufficient to give notice to the party’s pleader, who is not entitled to 

refuse it.* 

An application for re-heanng of an appeal presented originally within time, 
"but returned for amendment and presented after amendment after time cannot 
be rejected as being out of time ® 

Appeal An appeal will lie from an order refusing to re-hear an appwl 

under this rule ;—0. XLIlt, r I, (t) ; and an appeal will also lie against the 
decree.* 

A defendant who did not appear in the first appellate Court, although his 
interests were identical with those of the pliiutifTs, cannot appeal specially 
against the judgment passed m favour of his co-defendants * 

Review. — Respondent may also apply for a review of the judgment." 

22 (1) Any respondent, though he may not ’have 

u Q 1 a • cs on fiom any part of the decree, may 

di^rma^ohj^ectT-itiec' uol Only support the deciee on any of the 
rco Bs It ho had prefer rryounds docitled against him in the Court 
belou-, but Uko n,ry cross-objection to_ the 
decree which he could have taken by way of appeal, piovided 
he has filed such objection in the Apiiellato Court within 
one month from the date of service on him or his pleader 
of notice of the day fixed for liearing the appeal, or within 
such further time as the Appellate Court may see fit to 
allow. 

(2) Such cross-objcclion slml! bo in the form of a memo- 

form cl raiulum, nml the ])iovisions of rule 1, so 

and proiMioMs appiic- far n« tlicy Fclatc to the form and con- 
atie thereto (ctits of llio memorandum of appeal, sliall 

apply thereto 

(S) Unlo'is the respondent file.s with the objection a 
written acknowledgment from tho party ^Yho may bo affect- 
ed by such objection or hi-s pleader of Iiaving received a copy 
tfiercof, the Appcifato Court shall cause a copy to bo 
served, a.s soon ns may be after the filing of the objection, 
on such party or his pleader at tho expense of the res- 
pondent. 

(4) Whore, in any case ih wliich any respondent has 
under this rule filed a memorandum of objection, the origin- 

* Ksilx<b Chnndcr lUn r lUini N«th Chundhiiri, (1S07) 2 Calc W. X., 414 5 

Mohfndra Nath r. lULIiil Chandra. (I899J 4 Calo. \\. N., xxxr. 

* n»r I'raMil t Ab-lul, (1905) A. \V. N,, 41. 

' fhi'n.s TrosaJ Oho« r. Taki Mnihk, (1941) 5 Calc. W. N., 810. 

* AJuilhU r. Ralmakand, (ISSC) 8 All , 351 

• • Jngnwiaih Chalterjoa r. Gordon Stnart 4 Co., (ISCC) C W. R, 30. 

* Amir Hatan v. Ahmad, (1887) 9 All , 36. 
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nl appeal witluirnwn or is dismissed for dofauU’, the objec- 
tion si> filed nmy novorilieless Im heard and determined after 
such notice to the otlier parlies as the Court thinks fit 

(5i Tnc provision-^ relatiii" to pauper appeals shall, so 
far ns they can be made apj)Iicable, apply to an objection 
under this rule 

Art XI\'ofiSS2,s S6f. 

This nile applies toll C, but it is not applicable to appeals under s loof 
th^ Letters Latent • 

To eniiile a resp>nlent to suoo't a de-ree up >n a pirticultr ground, it is 
no’ -irj tli i'. ibf grojnd shoull ha\c been n express terms decided 

Object of crT'-’-app?al -\ pirt\ enty be sansfieil uiih the decree of 
t'l- I .v\fr < '1 1 t 1 1 i mt\ vvilli'i^ i.> .illoiv It to stand iinimpeaclied if his 
opp .nun I (ft s II. >' ilouk n nere'S ii v ii» ap >cii, b it he may n >t be willing le have 
the .k r-e ni.nfi <1 ..r tiler.*. 1 iipo i tppeil in fitoiir of his opponents without 
li 1. 1 i,j ih« « h »le .1 < e.* s.*i njroi s«ip(> >'« a defcn.lant sets up two defences to 
a il.i in Ijriiuiit ag eiui huu, ind ilie lo\er Court determines in his favour as to 
one (jf ili-m .in'l ag til' him to ihe other, the planiiiirs clum would be dis> 
missed The I i«er Court ought be wrong as to both defence*, and ought to 
h.tve (ieci led in the defend int s favour the Oeicnee which w,is decided against 
h m, and rvci* trrst U the pl'iin(ifr> were to appeal and to reverse the decision 
of the I'i'ver Court upnn the <lefen‘*e decreed in the defend.nnt’s favour, it would 
bi unjU't nit to ; *•' '■ .... 

w IS w ri.n,' in point 
might iherebv be 

dismissi 'g the pi iin • 

111 Ollier voids, “li* m ly support the decree on any of the grounds decided 
a,tTnst him in the hiwer Court” On the other hand, the respondent who fails to 
file a pevtion under ' . ^ < 

by the i )«er Court 

not,* any ol^ection • • • 

if he had p-eferred a t ... 

thii the points decided against him should ln\e been decided in his fivcur,® 
but the appellant should not be p'tt in a worse position by his own appeal, and 
the most unfavourable order against liiin that should be passed is to dismiss 
the appeal ® 

In an .nppea) from an order dismtss'ing a sud for want of jurisdiction the 
respondent was held not entitled to go into the merits;^® but the ommission to 

' Kansaliif Guhh Kiiar, (ISO*); 21 All., 297 

’ Shridi Chandra Roy V Wpiigti Bewa, (1101) 9 Gale. W N , 14 

’ Irliore Chose v Hills, (18C2) \V. B , Sp No , 49 ; (1SG2) ilursh, 151, p. 15.1. 

* 1‘hagr.ji !• D.ipuji, (1889) 13 Bom , 75 > Gowri PunKer Janki, (18152) L. R , 17 

1 A , 57 , 17 Calc , 809 

» Kamat n Kamat, (1881) 8 Bom , 368. 

* Mirzi Ilimmat Baliidur, inth»maHerof, B. L R., (F. I! ), 429 

’ 15 lUk Towari j>. Kaur-il Miw, (I8S2) 4 All , 491 ; Januitunnissa v. Lutfunnissa 
(1885) 7 All , eOG 

* Ililh V Mioro Ohose, (1802) Mawh, 151. 

» Iltiu Chunder i' Alinitd Rc/a, (1801) Marsh , 312. Rut see, Bikramafit r. 
IIusn'ii Began), (1880)3 All , 643 ; referred to in Agibul p. Dino Nath, (I907i 
34 Cafe , O'JO 

Kameckha Pvrsid p. Larmaur, (186.3) W. B. F, B., 86. 
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appeal against an order of remand does not preclude a respondent on appeal 
from taking an objection to the order of remand a< erroneous ' 


Dots not txP(>ly — This principle does not cover any quesiions decided be- 
tween the co-rcspondents, and -only extends to the contention between the 
respondent and the appellant who has forced him into Court * So where A 
sued n fur possession of land and made C a co-defendant, alleging coUusiM 
with R, and the Court decreed the suit against B, but dismissed it against C, 
holding that she had been long in possession as ryot and there was no collusion, 
it was held, un an appeal by B, that the plaintiff A should not be allowed to take 
a cross-appeal as regards the dismissal of his case against C ;* as the right of 
a respondent to urge cto»s-objcctions should be limited to his urging them 
against the appellant only * And when A sued B and C, and the suit was 

j — 1,0 .. uoj .jjjit A could not raise the question of 

• • ippeal of n * Both parties appealed from 

■ ■ appeals were dismissed. Plaintiff then 

■ ■ lefendani could not, by way ofeross-objee* 

' • Court dismissing his appeal.^ 

A respondent can only take such objections as have reference to the party 
appf.Ming. Ifhe i\islies to raise objections ag,-)in$t parties who do not appeal, 
he must do so by independent appeal • A defendant or respondent cannot be 
heard by way of cross-appeal against a co-defendant or co-respondent for 
they cannot be allowed to interplead In a later case A, B and C sued D and 
others for possession of J kanees of land. The suit was dismissed ns to one-hnlf 
against A and li, decreed as to one-half in favour of U and C under a dlfTereiit 
tide ; A and B appealed as regards the portion disallowed, and it was held that 
U could not raise any question as regards the poriiun decreed to B and C jointly, 
ns C was not before the Court.** This certainly .appears to unduly limit the 
provision. In any case if it were considered necessary to have the absent parly 

f ircsent, the Cuuri should liase given the respondent an opporumliy to procure 
lis attendance.** So in a tuit against $ever.il persons fur damages the single 
defendant who lost appealed, and in appeal the plaintiff objected that the 
damages were insufTicienl, and that the other defendants should have been made 


’ Ki'heii Chunder r, hreeshte* Uhur, (IS07> 8 W, R , 20^. 

• Bumji Il.is r. Ajuillil* I’rw*od, {I0i»1) 25 All , 62S. 

• flaUu Cholo Lall r. Kxhnn Suh»y, S, D., N. W., ISB3, p. 300. 

• Anwar .7sn r. Azniut Alt, (1571) IS \V. II , 20. 

• bliftltiuddin r. Dcuniooiat Kocr, (lOOIJ 30 Calc , 055 : Kallu r. Manni, (1901 ) 

21 AIL. P3 

• Anunto Dam .«ein r. lUm Joy, (1809) 11 W. U , -135 ; Creerh Chunder r. Gour 

Slohun, (18071 7 'V. R , ^9 J und eer, llossum Biikrh r. Baroo Beparee, (ISCOI 
5W. IL, 60. ‘ 

’ tlsngn l“r**aJ r Gajadh.ar. (1H70) 2 All., G5I. See. however, Kuraat t> Kamat, 
(18HIJ8 B-irn , SO'SsTimmsyva r. lAltshmana, (18S4J 7 Mad , 215. 

• Canedi Pandurang e Oangvlhir, (1809) 6 Bsm. 11. C., 214. 

• Tanicknath liny r TuhoorPtiniMa, (1867) 7 W. P... 39 : Coonomonee Dossia e. 

I'lrlmitv, (I'll.tJ m W. R..3’0;BurT«.USimdan p Nobogopal. W. R., (1804) 
201 5 Kliermtikuree p. NiLamImr, (ISO.*) 2 IV, R. 227; Guihdhur r. 31on 
Mohinee, (1807) 7 W. R., 306. 

JluhUiob Ah r. Zuf Danoo. (1SC1) 9 IV. R., 78 : but see, TImmayya t*. Lnkih- 
man-a, (IV84) 7 .'lad ,215. 

" .MohnnnisM r. Monraree Wiur, (1874) 22 \V. R., 3H. See also, Lull Chaad e. 

Kudmoo Koonmr, (1867)7 W. R , 6.12 
»» Mahomeil Ameer r, Pran KlahoroDeh, (IS74)21 W, R., 333. 
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jointly liaWe • fsthi, the Court w as justified in brinping the otber parlies before it, 
in incre.t'inR the damages, and assessing them joinil) on the original appellant 
and one of the acquiUed defendants ,* as a general rule the right of a respondent 
to urge cross-objections should be limited to his urging ihem against the 
appellant, and It is only by »say of exception to this general rule that one 
respondent may urge a cioss-objeciiun against another respondent, the exception 
holding good among other cases in those in mIiicIi llic appeal of some of the 
parties opens out questions nhith cannot be disposed of completely without 
matters l«ing allowed to be opened up as between co-respondents ® 

Where the defendant does not appeal .against nor file objections to the 
amount awarded in ihc plainiifTba the Court of first instance, the appellate Court 
has no po^er to itduce tt® A lespisnilcm, not having filed a cross-appeal, can 
only be heard to support the decree, lie can only alter it by means ofa cross 
appeal.* Where respondent fails to guc notice, it is not open to appellate 
Court to grant him relief where such ichef IS not incidental to the relief granted 
to appellant* The plaintiffs sued to rccoser possession of lands demised on 
tarom in Malabar The defendants were the feprescniatufs of the mortgagee 
and one (defendant No 20I claimed title to part of the land sought' to be re* 
coicred As to the lasi-meniioned n.art of the land, ihe pl.tintifTs obtained a 
decree for .a portion of it only The plaintiffs preferred an appeal, bringing on 
to the record only defendant No zo, who preferred a memorandum of objections 
The appeal was dismissed for ihe reason tliat the mortgagee's representatives 
were not joined heU, that the .appeal had been beard under this provision, and 
accordingly the memorandum of objections should be heard * 

Practice —A respondent m.«y file before the hearing of the appeal a 
written nonce with the Hrgistrar of the objections which he intends to take at 
the hearing ' 

Holidaj —\\ hen the lime for filing objections expires on a holiday, they 
may be filed on the day the Court re-opens " 

Objections not allowed. — A respondent cannot insist on his objections 
being heard when the appeal is dismissed for default or if the appellant 
withdraws from the appeal before the hearing has begun or generally when 
the appeal is dismiss 

has been called on, * ■ 

by withdrawing hia ap 

objections heard is no ground for admitting the latter to appeal after time,*” 
and sec “ nOT SUFfIClENT CAUSE” and “ SUFFICIENT CAUSE,” OXLI, r I. 


Anund Cliutidcr r, Moticoh Chnndvr, {1SC4) I W. It., 229; but see the case of 
babctoollah Meali v. Itoliini Ucwoii. (IbGS) 9 W. It,, 273. 

IPiihun Churn Kay 1'. Jogendra Nath Roy, (|S99) 2C Calc., 114; foil, in, Abdul 
Cihani t> ilahanimad KasiIi, (I9U6) 28 All, 03; (1903) All VV. N., 200, ^ee 
ale<7, Ramhl v. Tara Hoondmee, IV R , lSfi4, 3. 


• Kjancliaiidra v. Narayan, (IbSO) 4 Dom , 291. 

‘ Caspersi « Kishori Lai, (l89Cj 23 CUle , 922, p 929 ; 1 Calc 

* Kalai Kada v. Viswanatha, (lOUt) 23 JUnd , 229. 

* Kombi Acben p Kochunni, (1893) 21 Mad., 332. 

' 51a(lhobco Uossee, in tht mailer of, (1896) 6 W. R., Mis , 102 

• Baghclin v. Mathura Fiasud, (1882j 4 All , 430. 

» Buroda Kant v. Peareo Mohun, (187f) 23 W, K., 67. 
Bahadoor " .-n-" • • ..o ,v. 

(1875)2 
210 ; Dl 
Maktab 

(1895) 17 All,, 518. 

t> Kamjiwan «. Chand Mai, (1888) 10 AIL, 587. 

>> Bam Pershad Ojha V Bhiiroea, (1868) 9 W. It., 323, 

>* 8urbhai Dayalji v. Kaghunathji, (187S) 10 Bom. H. C.. 897. 


W. N., 12 


Wation, 
W. R., 


. 28 ; 
■ Singh, 



1002 


THE CODE OF CIVIL PROCEDURE. 


[Sen ED. I. 


If once the hearing has commenced, the respondent can insist on .having hts 
objection heard and determined if it is brought forward before the respondent 
has closed liis case even though it should be ultimately decided that a 
appeal would not lie ® An application to file a cross appeal was rejected, 
firstly, because a written memorandum of its grounds had not been filed previ- 
ously ; secondly, because the objection, when taken, was not filed on the regulat- 
ed stamp ; and lastly, bec.au5e the ground uiged had not been advanced as an 
objection in a regular appeal previously filed.* When no cross-objections have 
been filed, an appellant can withdraw his appeal any time before judgment. 
When cross-objections have been filed, the appellant must withdraw before the 
hearing of the appeal has commenced.* 

Sscond appeals. — In Bengal ihU rale applies to special appeals.* An 
appellant, wha files objection in the Court below can appeal from the findings 
on theni.^ 

Court Pees - * — — * — - — — -< • . • . • '■•mif 

it muit • ■ the 

proper st.aTip .and c ■ • ' ' nor 

can the Court ren . . , ^ .1 the 

time of hearing." 

Form of decree in cross-appeals -—See Rtin^achartar v. Yegna 
One mooth from date of service —.\n appeal should not be set down 
for heinng on a due less than one month from the date of service ** 

Extension of time — Wnere the respondent in order to save cos's del.ayed 
instructing counsel wiilun the prescribe 1 penol to draw up objections to the 
decree until they lund received the p.iper-book$, the Court declined to extend 
the lime.' * 

23 ^Yhcrc the Court from wliose clocroo on appeal 
iicmnnii of cssn i\ preferred lias disposed of tlio suit upon 
Ajuvriiue Court. ^ [ireVuninarv point and tho decree is 
rovcrsocl in appeal, tho Appellato Court may, il it tliinks fit, 
by order rcnnnd tlio ca«c, and may further direct what issue 
or issues shall bo tried in the case so remanded, and slmil 

• Vcnl.uMr-i'nviMij I r Kuppi, (ISOT) 3 M»'l H C, .W : I'ureah Xjrnin r. 

Wuixtfi, (lx7.j|21 IV. It, IHioii'ti Jigiiuivth r. Ooliculor of S.ilt Ilo 

iifiu--, (issj) II f[.,m ,1*H 

• Tlivtojr l)»«i r. fiojw'o Kri'to, (IflJI) IS \V. I» , 18. 

' KnmU P KnnMe, (1991) K itooi.. 309 

• JI/m1 i« K'yrTfe r. finfpehirn, flS67j 8 W It , 370, 

• KiUaii .Singh r Rahmo. (IPftI) 23 All , 130 

• Ifilbe Iihoro (ISC’) Msrsb, p.151; MimHinimil Ilihvdoor. fn 

rn«/r o/, <1^(14) U L. U . F. B., -420 1 i\»t in Mvlrw— M ikiulu V.^vuUm 
r. Martin, (1902) 1 .Mvl 11. C., lOJ 
’ fiiimpitt p Sithirumv, (1997) 10 5I««1 , 20J 

• Xiriysnl p Kruhnv, (|99i) S MkI. 214; Rihiji r. Rajiram, (ISTG) 1 

Bom , 75. ' 

» .SlitmiU .Sson hireo p OoWnd .Mwe, (187,1) 21 IV. R , 179. 
l!ro|-ihw»ri Dim p. OurooChnrn,(l99>) ll Cdc., 7.17, and see" 1C. AcfVlI 

of ispl 

• * Ib-fcrinre nnil^r the Court Fpp" Art, 2.7 Mad , 21. 

•’ Vegiiv, (1991) 11 .Mvl, 524; Rii’linobuus r. Asloo, (l«:i) 21 

> ■ .Sun.Unm r. Annung^r, ()99i>) 13 .Mad , 402. 

“ Sull-m»np. Jo.>.ub, (fsy)) 1« B«m , 111. 
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sond a copy of it? jiulgmoiit niul order to the Court from 
Avliosc decree tlio appeal i? preferred, with directions to re- 
admit the suit under its <»rigiiial number in the register of 
civil suits, niul proceed to determine the suit ; and the 
evidence (if any) recorded thiriin; tlje original trial shall, 
subject to all jUst excejuions, be evidence during the trial 
after remand. 

Act XIV of I8S:, s 562 

Tins rule Applies to H C. 

Tne Court cat reniirKl, whether etiJence h.is or liAS not been excluded 
subject to 'he jjcncrAl rule, th »l under no circum-t inces can a case be remanded 
m ac'^ount of anv error, drfect or urci^ulani) in ihe decision or procedure, unless 
the error, defeci or irre,;ul irit\ alTert» the nieiiis ol the case, or the jurisdiction 
of the CniiTt— s «>•) To jiisi'fv a remand it omsi b- «lio«n that the lower Court 
has committed S'linc ernir m I «\\ oi th it the ca-e rotnc' in some other way within 
the terms of iliis rule - In lem.indmK a cas*. the is-nes which the lower Court is 
required to decuie must he 'pec ui« ills s ated * 

Remand allowed —It is competent for an appellate Court to remand a 
case when the Court of first iii't in- c records esidcni e on all the issues and at 
the find heannK decides the son emmeonsly on some prrticolar point without 
expressing .in\ opinion on the others* Where a District Munsiff without 
enierin,; into the merits of a case dismissed a suit on the (irnund that the plaintiff 
had no cause of action and on apped the appellate Court resersed his decree and 
remanded the case , htU, that the order of remand was right * 

Remand was allowed when the first Court rejected an application to summon 
witnesses by a pari> who had not closed hic case and who could produce them 
in time,* nr when the oral evidence taken fell short of the requirements 
of s 63 of the Evidence Act, because the witnesses were not properly 
questioned.^ or where no issues,® or no material issues were framed j® or, 
when framed, were not decided, unless the .absence of such decision is due to 
the failure of the parties to give evidence upon the issue or when the 
lower Court had decided the suit on a point which did not properly 
arise,*’ or had come to no decision on a point raised by the plaintiff, 
even though very trifling or when the finding was based on irrelev.ani 
matters;** or on the deposition of a person .appointed by agreement of the 
parties as referee, not fully covering the questions in issue, under ss 10 and M of 
the Oaths Act (X of 1873);** or when the case was decided on a preliminary 

' Jluhammid 0 Muliainmad, (1889) 10 All , 280 

* Ifiirisfi CluiQifer r. Hurisfi Cfinnilcr, (I87(J) 2J W R , 325 

' Oirisli Chunder r. Sosbi Sbikhanswar, (1900) 4 Cidc. W. N,, 631. 

* Ramachandra v. Kassitn, (189.li IG Mad , 207 Followed 3n, Mata Uin f Jamna 

Das*, (1003) 27 All , 00 ; (1905) A W. N , I59 ; seo also, Sheoambar Siuch v. 

Lallu biMgh, (1880)9 All , 30 

* Kanakammal v Bangacban.ir, (1807) 20 Mad., 25. 

* Brojo Nath v. Protap Ciiundcr, (1874) 22 W. B., 290. 

’ Locluin Singh v. Het Narain, (1875) 24 W R , 232 

* Jogeshur V. Doolun, (1870) 2 AH. H. C , 183 

® Slieo .‘^ahoj e, Bechun Singli, (1874) 22 W. R., 31. 

i» Ram Praoad t>. Abdul Karim, (I8S7) 9 All , 513. 

» ’ Sabir Khan v. Ram Luckhee, (1803) 10 W. B , 433. 

i’ Jlullick Amanut f. Ukloo Passer, (1376) 23 W. B , 110 

»» palvkdlun V. Manners, (1890) 23 Calc , 179 

> • Mahabir Prasad v. Mahadeo Dat, (1691) 13 AIL, 386, ' 
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If once the hearing has commenced, the respondent can insist on. having his 
objection heard and determined if it is brought forward before the respondent 
has closed his case;* even though it should be ultimately decided tliat an 
appeal would not lie ® An application to file a cross-appeal was rejected, 
firstly, because a written memorandum of its grounds had not been filed previ- 
ously ; secondly, because the objection, when taken, was not filed on the regulat- 
' ’ ■ ■ ■ urged had nnt been advanced as an 

led * When no cross-objections have 
115 appeal any time before judgment 
■ . appellant must withdraw before the 

hearing of the appeal has commenced * 

Second appeals. — In Bengal this rule applies to special appeals.® An 
appellant, who files objection m the Court below can appeal from the findings 


on them.' 



Court Pees - '' 


• ■ 'ormh 

piuperts'^ it mu. 


■ r the 

proper stamp .ind < 
c.m the Court rcr 


. 1 the 

time of he.tnng." 




Form of decrea In cross-appeals —Sec /!€inj^ac/iii>tur v. V^j^naA'^ 

Oae moath from date of service — appeal should not be set down 
for hearing on a date less thin one month from the dite of service 

Bstensvon of time — Where the respondent in order to save costs delayed 
instructing counsel within the prescribed period to draw up objections to the 
decree until they had received the paper-books, the Court declined to cNtend 
the time.'* 

23 Where the Court from whose decree an appeal 
liemin.i of cm* by preferred has disposed of the suit upon 
Arpeiiftte Court. preliminary point and the decree is 

reversed in appeal, the Appellate Court may, il It tliinks fit, 
by Older rennml the case, and may furtlier direct what issue 
or issues shall bo tiicd in the case so remanded, and shall 


‘ VtiiUnUraniiiiiijii r Kupj*i, {|S07) .a Mvl 11 C, Jlbl 
tV.i'.on, (IS7.?) ;J1 U'. II. iiJ; ItUoiuii Jigwivtli f. 

vinur, (J.sHMOltum.CS 

1 { I’orerli Narnin i'. 
Collector of Salt Ito 

• Tlivkfnr D.m r. Knsto, (18711 15 W. U.. 18. 

• K»m»tf Kumut, {I85$)8 Iloni.,.‘»M 

• Hrwln K'xi'rce r. Svfrehtin, (|SG7) 8 W. It , 379 
» Krljifi .Singli r. Rfthmu, (IfNlIjCS All , ISrt 


* IliUi « Ivhorn fJh-j** (ISGi) M*r***, p. 153 ; Jtiryv llinimit Bvhvioor, in Iht 
v\Vl>r of, (isnij B L U . F. B , ■(J'l: n-it b» in .Mvlruv— Mikudu Uivullin 
r. I .Mn«L If. C. (•>». 

’ (Jinipai r. Sahvrumv, (I8S7) 10 Mml , SSJ 


• Nvpyvni P Krufint. {(8S5) 8 Mid . 214; Rib.ji p. 
r-o-n., 75. 

Rxjvam. {13^0) 1 

• Shirr-U Sv)nlir.e r rri>Vm-l M inee, (|S73) 21 W. It , 179 
* UunK.Clintn,ttSS*,l UOil-^ . T3>, nu' 

1 to» * IG, .\cl' VII 

** und-r tho (7..url IV^ A^t. 2.'. MkI . 21. 


*'‘\\V'lc'V",'‘ '■'■ir'’-llS‘»l) n .Mvl, 5*1: Riul,r«>»ni.i 

1 e. A-it>o, (IS73)2'> 

.. * Ani„,ag,r. (isaij n Mj.l , 49». 
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Rend a copy of its jiulginont and order to the Court from 
who'O decree llio appeal is preferred, with directions to re- 
admit the .suit under its original number in the register of 
civil .suits, and proceed to determine the suit ; and the 
evidence (if aTiy) recorded duiing tlie original trial shall, 
subject to all just exceptions, be evidence duiing the trial 
after remand. 

Act XIV of i8S:, s 562 
This rule applies to H C. 

Tne Court cat rcni.tnd, whether esiJence lias or has not been excluded 
subject to the general rule, that untirr no ctrcuni't inces can a case be remanded 
on acrount of anv error, drfeci or itrcg»larii> m the decision or procedure, unless 
the error, defect or irregul «ritv affect* the menis of the c.ise, or the jurisdiction 
of the Cnuri— s 99 To jiistifv a rennnd it nius- b* shown that the lower Court 
Ins committed some error lu 1 iw 01 ih tt the ci'C cxiiic- m some other way within 
the terms of this rule - lo tem.rnding a <.«se, the iS'Ues vihich the lower Court is 
required to decide must he «pccificall> s .ated ^ 

Remand allowed —It is competent for an appellate Court to remand a 
case when the Court of first instim c recunls evidence on all the iSsues and at 
the fiml hearing decides the sun erroneously on some pTriicuIar point without 
expressing anv opinion on the others ♦ Where a District Munsiff without 
entering into the merits of a case dismissed a suit on the ground that the plaintiff 
had no cause of action and on appe.d the appellate Court reversed his decree and 
remanded the case , hthi, that the order of remand w.as right ® 

Remand was allowed nhen the first Court rejected .tn application to summon 
witnesses by a party who had not closed his c.ise and who could produce them 
in time .* or when the oral evidence taken fell short of the requirements 
of s 63 of the Evidence Act, because the witnesses were not properly 
questioned,’ or where no issues,* or no maten.il issues were framed,® 01, 
when fram'd, were not decided, unless the absence of such decision is due to 
the failure of the parties lo give evidence upon the issue ,1® or when the 
lower Court h.id decided the suit on a point which did not properly 
arise,*' or had come to no decision on a point raised by the plaintiff, 
even though very trifling,*® or when the finding was based on irrelevant 
matters,*^ or on the deposition of a person appointed by agreement of the 
parties as referee, not fully coveiing the questions m issue, under ss 10 and ii of 
the Oaths Act fX of 1873),** when the case was decided on a preliminary 

V Muhammul v Muliaiumad, (188S} 10 All , 239 

* Hurish Cliunder v Hunsh Cbmider. (1870) 25 W R , 325 

* fJirisli Chunder r Soshi Sbikhnrcswor, (1900M Culo W N.. 631 

* Ramichandr.a « Kassim, (ISO.ti IG Mad , 207 Fiillowcd in, llata Dm r Jamna 

Da=-, (1005) 27 All , C9 ; (1905) A W. N , 159 , see also, Sheoambar Siugh v. 

Lallu Singh, (ISSO) 9 All , 30 

* Kanabammil t> Rangaohanar, (1897) 20 Mad , 2S. 

* Brojo Nath v. Protap Chunder, (1874) 22 W. R., 296 
’ Lochun Singh f, Het Karain, (1875) 24 W R., 232 

* Jogeshur t> Doolun, (1870) 2 All H C , 183 

® Sheo S.ahoy ti. Bechun Singli, (1874) 22 W R , 31 
VO Ram Prasad v. Abdul Karim, (18S7) 9 All , 613 
* • Sabir Klnn v. Ram Luckbee, (ISCS) 10 W. R , 438. 
v* Mullick Amanut v. Ukloo P.iasei, (1876) 25 W R , 110 
*’ Palakdhari. v, Manners, (1890) 23 Calc , 179 
- ‘ ‘ Wahabir Prasad v. Mahadeo Dat, (1891) 13 All., 380. ' 
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If once the hearing has commenced, the respondent can insist on. having his 
objection heard and determined if it is brought fonvird before the respon e 
has closed his case ,2 even though it should be ultimately decided I*’*' ' . 
appeal would not lie ® An application to file a cross appeal was 
firstly, because a written memorandum of its grounds had not been filed prc 
ously : secondly, because the objection, when taken, was not filed on the regiua • 
cd stamp ; and lastly, because the ground ui^ed had not been advanced as 
objection in a regular appeal previously filed.* When no cross-objections nav 
been filed, an appellant can withdraw his appeal any time before judgmen 
When cross-objections have been filed, the appellant must withdraw before tne 
hearing of the appeal has commenced * 

Second appeals, — In Bengal this rule applies to special appeals * An 
appellant, who files objection in the Court below can appeal from the findings 
on theni.^ 

Court Fees — A cross-appeal raising an objection cannot be In fomut 

ftuperts,^ It mu't be in the form of a memorandum of appe.al, should be.ar the 

proper stamp and cannot be heard unnl the stamp shall have been paid ;® nor 
can the Court remit the stamp-duty.*® Stunp duly need not be paid till the 
time of hearing.** 

Form of decree in cross-appeals — See RanffadinrUr v 
Ooe month from date of service — Anaopeal should not be set down 
for hearing on a date les> than one month from the date of service 

Extension of time — Woere the respondent in order to save costs delayed 
instructing counsel within the presenbeJ period to draw up objections to the 
decree until they had received the paper-books, the Court declined to c'ctend 
the time * * 

23 ^Yhoro the Court from whose tlocrco an appeal 
itrmand of case hj I? preferred has disposed of the suit upon 
Apjiciute Court. preliminary point and the decree is 

reversed ir. appeal, the Appellato Court may, il It tliinks fit, 
by order fonnu'l tiio ca«c, ami may further direct what issue 
iir issues shall bo tried in tlto case so remanded, and .shall 

• V<iil-«nra'fiiitm.» r Kuppt, (|Si; 7 ) .1 M».l H C, flUJ 5 I'urcih Kurnin r. 

W.iixin. ’Jl W. H, D'lOiHi Jiginaaih 1 . Oilloulur uf i'vll R‘j 

Miiu.-, (issM 0 U..m 

• Tliikr«.r I)»«i r. (Jiipoo KriMo, (ISTIJ |.', \V. R,. 18. 

• Kamal f Kaniiit, (ISSi) K Horn., SAH 

• lliajhi Ko'i'rro r. .‘•nfprhnn, (I‘*G7) S W. K , 370. 

• KflJjan r naJinjo, {IpeiJUl All . 130. 

• H 1 II 1 e lAnrn f’.haw (IS-tij MiMH, p.|53; Mir/iHinim\l Hihaihor. in tht 

ni'f/r o/. OsiU) 11 I^K.F B,. 120: n-it sj m Mvlrni-M»ku<lu Rivulhn 
r, JIaitan. ((SOJ) 1 M«.L H. C., Ift!. 

’ IJvnpxti e Sithiramx, (ISS7J 10 M*f| , 29» 

• N»r»jn» r Knilma. {|SS'>) S M»d. 211; n.h.ii r. Utlimm. (ISTC) 1 

IVim , 75. * 

• }*lnr..lv.Svinlir<~i r Cnhin-I M »nf^ (IS7.1) 21 \V. It , 173. 

• Ui«ronChirn,<IM>) llCdc , TTi, ftn-1 ve « 10, Act VII 

un l-r IH- O.art I’w-* Art, 'f, M,.! . ej. 

'■ (I'll) 11 Mil. .-..M: Rail, I,,,... r. (l«1) f 

.. V?. n*'»-ij n M».i , so* 
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Fcnd a copy of its jndjxtnonl and onlor to tlio Court from 
who<c decrco llio api'.c.il is proforrcd, u itli directions to re- 
admit tile suit ujidor its ori^fiual iuinil>cr in the register of 
civil suits, and pr<ii’ef'd t*> determine the suit ; and tho 
evidence {if any) roenrtlo«i durini; the original trial shall, 
subject to ail ju-»t locoeptioijs, be evidence dining the trial 
after remand 

Act .\IV fif 1 6^2, s jft? 

Tins ru'c applies to H C. 

Tne Court r.n reniatnl, whether eviJence has or h.is not been excluded 
subject to ihe jjener.il rule, tint under no circutnsi tnccs c.an a case be remanded 
on ac' ount of .inv error, defect or irte>!otarii) in the decision or procedure, unless 
the error defect or irre^ul triiv .affect* the merits of the case, or the jurisdiction 
of the CojM — s 99 To jnslifv .a remind it must b^* slionn that the lower Court 
Ins fom muted some error m liw or ih «t the case come* in some other way within 
the term* of this rule - In tcmindin)* a case, the issues which the lower Court is 
required to decide must be specifically SMted * 

Remand allowed —It is competent for an appellate Court to remand a 
case when the Court of first instance records evidence on all the issues and at 
the final heannj; decides the suit ecronconsly on some particular point without 
expressing ana opinion on the others ♦ Where .i District Munsiff without 
enterin,{ into the merits of a c.ise dismissed a suit on the ground that the plnmtifT 
had no cause of action and on apped the appellate Court reversed Ins decree and 
remanded the case , ktU, that the order of remand was right.^ 

Uemand was .allowed when the first Court rejected an application to summon 
witnesses by a parly who had not closed Ins case and who could produce them 
in lime ,* or when the or.al evidence taken fell short of the requirements 
of s 63 of the Hvidenco Act. because the witnesses were not properly 
questioned or where no issues,* or no m.ateri.al issues were framed 1® or, 
when framed, were not decided, unless the absence of such decision is due to 
the failure of the parties to give evidence upon the issue or when the 
lower Court had decided the suit on a point which did not properly 
arise or had come to no decision on a point raised by the plaintiff, 
even though very trifling;’® or when the finding was based on irrelevant 
matters,** or on the deposition of a person appointed by agreement of the 
parties as referee, not fully covering the questions in issue, under ss. 10 and 11 of 
the Oaths Act (X of 1873),** or when the case was decided on a preliminary 

I Miihanimad v klulianimad, (18S8) 10 All , 239 

' llorisli Cnunfier V Hun^i CbniidoT. 55 >Y 11,525 

• Oirmh Ciiuiulfr i’ Soshi Shikhaitswar, (1900J 4 Gale. W. N., C3I. 

• Eamachandrn v Ka«sim, (189.1) 1C Mad , 207. Fulloweil in, Mata Din f. Jamtia 

Da*®, (190)) 27 All , 09 ; (1905) A W, N , 159 j see also, Sheoambar Siiich v. 

Lallu femgh, (1886) 9 All , 30 

• Kanakammal v. Bangachfiriar, (1897) 20 Mad., 25. 

• Drop Nath v. Protap Chunder, (1874) 22 W. B., 296 

’ Locliun Singh v Het Narain, (1875) 24 W, R., 232 

• Jogeshur v. Doolun, (1870) 2 All, 11. C . 183 

• .Sbeo Sahoy V. Rechun Kingli, (1874)22 W, R., 31. 

I® Ram Prasad v. Abdul Karim, (1887) 9 All , 513. 

‘ I S-ibir Khan v. Bam LueWbee, (18G8) 10 W. R , -133. 

** Mullick Amanut v Ukloo P.wser. (1876) 25 W. R , 140. 

*• PaUkdhari V, Manners, (189C) 23 Cale,, 179 
-I * Mahabir Praiad v. Mahadeo Dat, (1891) 13 All., 3S0. 
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lisuc in such a way as to cause an absence of material evidence bearing upon the 
issue 01 the merits.' 

On a date to which the hearing had been adjourned, the plaintiff failed to 
appear and the suit was dismissed for default that the appellate Court was 
right in remanding the suit to be disposed of under O.XVII, r. 3 * 

On an appeal being called on forbearing in a District Court, the appellant's 
pleader asked for an adjournment which was refused and the appeal was dis- 
missed The High Court remanded the case on the ground that though it was 
open to the District Judge to refuse the adjournment, he was bound to write a 
judgment and dispose of the appeal fie could not dismiss it for default.* 
When in a summary suit under the Madras Rent Recovery Act (VIII of 1865), 
the Sub-Collector holding a pottah to be improper, released certain property from 
attachment, the District Judge was held to be right in reversing the finding and 
remanding the case for disposal according to law.* 

In an appeal from an order refusing to set aside an order under O.IX, r. 13 


Remand not allowed. — No remand should be allowed if the decision of 
the first Court has been upheld in great part or is such that the lower Court 
cannot pinpttly come to a different decision than that to which it has alteady 
come;* though there m.ny be occasion-ai obscurity in its judgment j* since it 


‘ SooWi Nsrain r. Nuftimth Nardln, (1873)20 \V. U., 148 i Joog Maya v. Ram 
Chumlcr. (Ihfis) |0 W. It. 37H 

• IticUrn V. Nalhu Singh. (1001) 25 All., |0«. 

• I'atttiharc r V«llur Kri«hnaii, (lOfU) 20 Mad , 2(57. 

« Vnraiwamy r M»ii»S'r. Diltapor K»Ute, (liKrt) 20 Mail., 5J8. 

• lU>tht Kidien r. CuUcclor o( Jauniiore, (IfOO) 3 (iile. W. N., 153 s 23 All.. 

n,2SI. A.t"* ’ 

• rerumliM Nnriir r Su»«ihmsnun Tattor. (ipof)) 23 Mad., 415; foJJowi-d in 

<ii'{liu r Kti]'|oii. (•0‘M 191 Mad, .H. put ape, Bcsli-in I’ntlar r. Seshsn 
r«ttAr. (|{<iiiil2.{ M*d . 417. 

• Mirlhub Cliuti.Irr r. Ram Ujal. (1807)8 W, R., 303. 

• Rnnnmalre r. Shorynp. (1870) 14 W. R , CO. 

• Dfojy Nath r. boorji Kant, (l87C)2-7 W. It,, 270. 

•• Kehul Kidxn r. Amlwli, (IsCT) 7 \V, lb, 320 

" Itinwari n. Sammin, (ISSO) U All , 4S8 ; (olliwcd in Moh<-»h Drawl r Ranjor 
Simh.l(i»ri}2; Atf.. R>1; Lmssmnisl r. Clunna, (lSt3) 0 31 ad , 2.10 ; Ksnehan 
I*m! “'<1.1’''^ J Mejiraibar. JIasaiilal.(l595) 19 

“■ ■■ * ■ llaidir, (I8S5)7A1]., 


1*1 j ’, ui"i.} .t. n. 
lUma K'avr r Ut,M --■mv « »'» •' 

Wl' 21 tv. lb. 113 ; 

i",;!; V. DaUrii 


*,I‘ ' »uUr»iiira- . ,, ,, ,, 


, 2Sl. 

amji, (lS90}14Itom., 
Q : and ie« Rakhit r. 

n All r. Manoonar, 
I tv. R., 32 s but 

Amaiiiro e. Abrahim, (1890) 
Alb, 488 ; Amma e. Kun* 
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procedure has been approved of by the Privy Council.' A remand should 
not be (granted even to tvVe additional evidence on the ground that the 
Judge below f.viled totiy one of the issues .* or to take evidence and admit 
documcnis impioperly rejccicvl ,* or lore-sctile issues, the issues being wrong ;® 
or to amend the plaint * Nor can a case be rem.tnded because the evidence has 
been imperfecil) recorded,' nor lo enable the plamtifT to nuke up the deficit 
stamp dutv on a plaint in a soil for pre-emption ,* nor for defectj of parties ;* 
nor beca«‘c an iniervcnor has been refused permission to come in as a party,';'® 
nor betause scver.U distinct <.asc> have been tried together;" nor for [erroneous 
valuation , but if ihc valuvuon affected jurisdiction, the suit should be dis- 
mis'std " Much less should a case be remanded when the applicant asserts 
that he has proved hii case or there his been a local investigation ;" or 
when the evidence has been recorded, and ihe cise should have been dealt with 
under r 23, /n/c-.i ** An appelbie Court has no authority to remand a case, 
when It has before It all the evidence which the parties wish to adduce.'® In 
some cases remands have been allowed on the ground of surprise;" or that 
the Court mistook the nature of the case,'* or lo try an issue not properly 
tried’* A District Judge SCI aside an decree and remanded the suit 

on the ground tint an aJjournnieot should have been granted. The High 

c*- - J .j i. » > .1- .. -v.^ , . . I— been tried on its merits, 

• • • • s under this provision, but 

• • • * . jn .1 District Judge reversed 

•• • • • a revised finding on the 

merits, that the procedure was u//ra viret and illegal, and^lhat.the 

provisions of s 99 were inapplicable.** In a suit by mortgagees to redeem a 
prior mortgage, issues were framed and tried as 10 whether the ^plaintiff's 


‘ Tarakant Uanerjee c I'uddomoney Dossce, (!88C) 5 W. R., P. C., 63. 

* Molieih Chunder v IfadhubCbunilcr, (1870) i3 W. R., 85. 

* Fuieelun c. OmJih, (1803) 10 W. R., 469. 

* Jaduosth 5Iookerjce, v. Han Pada Mookerjee, (1806) I Cale. W. N,, Ixzx. 

* Futtehoollali v. Oumdsnissa, (1870)14 W. R.,C9 5 otherwise, Muhammad v 

Muhammad, (1883) 10 all , 289. 

* Fairand Ali p. Yusuf Ah, (1830) 2 All., 069; not followed— Lingammal v. 

Chmna. (1880) 0 Mad.. 239. Uut eec. Majirajha v. Maganlal, (1805) 19 Com., 


' Mohesh Cbunder v. Mttlhab Chunder, (1870) 1.1 W. R., 85. 

' Mewa Lalt v. Beharee. (1870) 14 W. R„ 10.>. 

' Gonesb v. Bhikaji, (1886) 10 Coni , 393 ; Choobuii Dass v. Bilasmony, (1878) 
1 C. L, R , 413 : but see, contra, Mihin Lai r. Imtiaz All, (1696) 18 All., 
332. 


Kliondknr Kcfaetoollah r Mahomed Knbel, (I8GS) 9 VV. B., 345 
' ‘ Snsdden v. Todd, FinUy i Co., (1867) 7 W. R , 313. 

Atigopurft Chowdhri v. Meah BIbeo, (1868) 10 W. R., 207. 

'* Gopal Chunder v. Ju^godumba. (I8G8) lO W. R , 411; ^^ahomed Ashan o.* 
Mahomed VnBin, (1868) 9 W, R., 106, 

»* Jeebun Kissen Roy v Itwarkanath, W. R , 1861, 363. 

** ChumiiUlv Mohiji Singh, (1896) 1 (3alo. W. N., 340 ; but see, Narain Pal v. 

Kali Kiahore Diswas, |l8i>6) I Calc W. N., xtis. 

»• Eamjoy « Nundomojee, (1868) 10 W. R , 374. 

>’ Shib Perahad V Nubo Kishen, (1872) 17 W. R., 416 
•• Jiiggur Nath v Chuttnr Naratn, (1872) 17 W. B , 410 

'» Ram Cliand v. Kamcciiee Debea, (1863) 10 W. R., 236; Muhammad ti 
Mulnmroad, (1888) If) AH, 289 ; but ace, Umbika Churn v. Ramdhan’ 
(1869) inv. E., 35. ’ 

** Parvati Shankar f. Bai Naval, (1883) I7 Bom., 733. 

Matlikarjuiia p. Fathaueni, (1896) 19 Mad., 479, 
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issue m such a way as to cause an absence of material evidence bearing upon the 
issue on the rnents ^ 

On a dale to which the hearing had been adjourned, the plaintiff failed to 
appear and the suit was dismissed for default that the appellate Court was 
right in remanding the suit to be disposed of under O.XVIl, r. 3 * 

On an appeal being called — ' — ’ — r\ — _ r* — . 

pleader asked for an adjournm 
missed. The High Court re 
open to the District Judge 

judgment and dispose of the appeal He could not dismiss it for default.® 
When in a summary suit under the Madras Rent Recovery Act {VIII of 1865I, 
the Sub-Collector holding a pnttak to be improper, released certain properly from 
atiachment, the District Judge was held to be tight in reversing the finding and 
remanding the case for disposal according to law * 

In an appeal from an order refusing to set aside an order under O IX, r. 13 
' ' ‘ ’ ’ O IX, r 13, and not 

* Court held that not- 

power not only to 

reverse a decree passed on evidence given by the plaintiff only, the defendant 
being ev parte, but also to direct a retrial of the case * 

Remand not allowed —No remand should be allowed if the decision of 
the first Court has been upheld in great part or is such that the lower Court 
cannot properly come to a diiTerent decision than that to which it has already 
come ,* though there may be occasional obscurity in its judgment P since it 


grant a remand, although the lower Court may have confined iCs decision to 
limitation,** or to one or two issues without finding on the rest}** and this 


' Soobh Xarain v Nursinjb Narain, (1873)20 W. R , 148 5 Joog Maya ti. Ram 
Chunder, (1808) lO W. K , 378 
« Badatn v Naihu Stogh, (1003) 25 All , IO4. 

» Patinharo v. Vellur Knshnau, (1003) 20 Mad , 207. 

• Veeraswamy v. Manager, PiUapur Estate, (1903) 26 Mad., SJ8. 

• R&dha Kishen r. Colleolor of Jaunpore, (1000) 5 Calc. W. X., J53 : 23 All.. 

220 , L R , 29 1. A . 23 

• I’erumbra Navar v Sabrahmanian Pattar, (1900) 23 Mad , 445 j followed in 

Sadhu 1' Kuppun, (i907) 30 Mad, 51. But see, Seshan Pattar r. Se-bao 
Pattar, (1£W0) 2.1 Mad , 447 
’ Madbub Ciiunder 1 . Ram Byal, (18G7) 8 W. B., 3C3. 

• Bonomalee r. Shoroop, (1870) 14 W. R., 60. 

» BruJcrXstli » Seyorp Kant, {}S7B)25 W. R., S76. 

Kebul Kisheit v. AmbnU, (1867) 7 W. R,, 326. 

» Binwari v. Sammm, (1889) ll AH , 488 ; followed in Moliash Prasad v. Rnnior 
Singh, tl905) 27 All., 163 ; LingaroiBal r. Chinna, (1883) G Mad,, 239 ; ICaneban 
Jlodi r. Baij Nath, (1892) 19 Calc., 333 j Majirajba e. Maganlal, (1895) 19 
Bom , 303. 

• - — - - - _ Haidar, (18S5) 7 All., 

‘ .284. 

. aniji, (1890) 14 Bom., 

i2t;. L 1{„ I36j and see Rakhit e. 

n Ah V. Manoowar, 

. ’ . 1 W. R.,32; but 

i,i.*ic.. IC'- • _ ’«• e. Abrahim, (1890) 

hutiTit, (1956) 9 ^ (1839) 11 All., 488 ; Amma v. Kun- 
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then It mil be set 3Si le, provided it Ins premdired the merits of the case or the 
jiiu-d'Ct oo of the Court,' bit n-i| <>ibcr«isc * On an appeal from an order 
of remind the Hii^h Cojit i!> bound joaccept the findinfjs of fict of the Court 
«hiLh male the remind, provided iherc is evidence to support them - but 
vihete the H >:h Cn irt hiv decided » question of I.i» in an appeal from an order 
under i(ii» rule that deci^io i udi be Ian d in the suit and tn any appeal that 
mav su’jveqienilv be mide’ An order of remand is not a final order, but 
when a decree d«> ides a cardin d p 'inl m issue, ^ , the validity of a will, it 

is firal nj'wiihvtan liiv tin! It remands the cave for the decision of subordinate 
points ♦ 

An appeal a,:ainsi an order of remand does not abate because the order has 
been carried nut ® 

Neat' evidenr’e — W hen a case is remanded, no express order is necessary 
to t ike cv dci re • \\ liere »he order is j^encr d. and for a new Inal it opens up 

the «li de r ise mi ev i !• n c mav l>c received from defendants who did not 
app'.ir at ihe f irmer tinl .* save so far as the c.isc has been decided by the 
ap.ie'l lie (. ouri * 1 he plainiiffv in the Court of first instance produced both docu- 
ment irj ami rit.il ev ideme m •■upport of iheir chum The Court being satisfied 
with the dovuinriit.irv evidence deihned to record the evidence of the witnesses 
icnJe eJ b\ the p'amtitTv The difendants appealed, and the lower .appellate 
Cnun re\e>se<i the ile< rce Ilf the Court of first instance, hot in its turn declined 
U) all'<« the i<l I'lit fT rev 'onoenis u> pro luce fresh eaidence before It On appeal 
Iq the tilaiiitiffs to the High Court, ihe proceedings of both Courts were set aside 
and ihe I ivc fcm mded to the Conn of first msiance to re-try the case nfttr ad- 
m itmg all .idnns'ible eudenre Where a case was remanded for trial on the 
nierns, it was held ihat the lower Coiut had jurisdiction to decide on the 
p'ei of li ni’ation." though onlmary nniind to try on the merit excludes nil 
questions of limi atiou tnd tts juifwif'i,'' and jurisdiction,'® and binds the paitics 
to the iwiies laid down,' * .Hill iiid-si an application for review be made, an order 
fur remand m ide on spccivl appeal is conclusive determination of the point of law 
involved and the correctness of t tvv so haul down cannot be questioned on a second 
appe il ' * 

' Xuw ewrt ■ Mail lut t Mwiki.a. ilSb'q dW.fl, JSI ; KusviiroodJceii Ifo<Bein 
f. Lsll Mahoniul, (isTti) 1.1 W. U , t>31. 

’ tid.ijt -Minve V Issiir Chun Icr. (IS72» 17 W. U , 4D5, ami coiniuro Cliundei. 
luili t Itaiii iiiiitli, ( IShlJ I \V. H , ci 

» i.vtm'Oi-mkifii Kiiiiiu, (inon' Ml , 411 

• JI u'lir iiHum t> llJlha Bin, (iSlj) 17 All , U3 j L R., 123 1. A , 1. 

» nihubaU- lU n Kail (1975) A W Jf 28 

• KiH.) Churn i. Mug-'un, (ISC8) 10 W. U., 491 5 Ram Siinkiir Pern r. Nilkant 

Divw'as. (1808) 9 >V R, 393 See also, Kamalaksht r. Ramasanii, (189Ci 19 
Mad . 127 

’ T.inneo Kant r. Konnj Bi-liarco, (I8G9) 1*3 W. R, 1 12 , Gudliadur Duft t’, 
Miiishcfl Muneo, (18741 21 \V. K . 7 

• Koonj Bcharce u. Tarineo Kent, (I8l»7) 8 W, R , 285. 

• JudoahurivGO Koocr v, Aeman, (IS70) |4 W. R.,370 5 and the deci«ion was 

iiecc«s»ry to support the remaiul — Do'ikisiicn r. Bansi, (I8SG)3 All., 172 ; but 
see, Girdliari Lid v. Crawfuid, (1887)9 All , 147. 

Durga Dilul I' Anoraji, {1895) 17 All., 29 5 O.mga Prasad v Lai 'C.tliadur, 
(IS0.>) 17 All , 117. * 

Tej Kidien Riy v. Sliih Chun lor. (1851) 1 W. R , Act X, 153 

'* Slwo Sahov tp. Uim PiTsliad. (l87o)24 W. R , 3,53! Siliel) Tewaren f. Kislioro 
.''ahf>y, id , 330 ; Mom r Gopa). (1878) 2 Bom., 120;l)at(u i. Kasai. (1881) 
a itnm . r,T} ' ' 

•* Tcnnulji Rust.iiiiji r Furdiiiiji, (1867) 5 Bom. H. C , 138. 

“ (lungirani Dntt u Cliowdliry Juiiiuajoy, (1877) I C. L. R , 144 j Sural Dm 
Chaltar, (1881)3 Aik, 735 J ma r. 


** U.amkiivirhai v l)imo<lU«r, (1859) 0 B»m. H. C , J40 : 
Zahur v. Cheihv Lai, (1802) 14 All , 141, 


See, however, Muhamraad 
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A party cannot change the nature of hU case after remand.' 

When a case is remanded by one Judge, and subsequently comes before 
another of equal jurisdiction,' or the Judge's successor,® the latter officer cannot 
set aside the order of remand So, where a Judge remanded a cane to be tried on 
a certain issue, and directed the Munsiff to give plaintiff a decree according to the 
, . . .... ... • . . • before 

j whether 


Appeal —An apoeal lies front an order of remand, — 0. XLIII, r. i (u).® and 
this right IS not restricted by s io3.* In such an aopeal the High Court may 
enter into the merits of the case and if it finds the order defective may still allow 
the party who won in the first Court to retain the benefit of his decree.' An 
appeal does not lie ag.Vmst an order or remand which is itself an appeal from an 
order allowed by s. « U U competent to a High Court m an appeal from 
an order of remand to pass a decree dismissing the aopeal preferred to the lower 
— .r — .u- j-.,-. r . — *ict XII of i88i makes this rule 

• a District Judge, and when in 
)f remand an appeal will He from 
* Where the Deputy Commi- 
■ ed by limitation, but at the same 

time also came to a definite decision on each of the other issues, and the Commis- 
sioner in appeal setting aside the finding as to limitation, remanded the case 
under this provision, AeW, that, under Goveinment Notification No. 

•” • • •• - • order of remand." 

■ sanding a case under 
" ' ng the finding of the 

ouu-\.uiieLiui.** 

• ub- 

• • ■ iftd 


* Radhs Kishore r M%htat> Chund, (1865)3 W. Tt , Mis„ 5 ; Norendro Coomar 

Putt v. French, (1805) 3 W. R.. I6S 

* Brojo Soondar v. .Tuggttt Chunder, (IW4) 21 W. R , 199 ; Kbarag Praaai v. 

Durdhari, (1892) 14 At) . 348. 

* Luleet Fandey r. Byjnath Singh, (1870) 14 W. R , 285. 

* Bodun Burooah r AMool Gunny, (1873) 19 W. B., 281. See also, Sara] Din 

r. Chatlir, 3 AIL, 755. 

* Rata Frosad r. Sachi Dassi, (|002) 6 Calc. W, N., 586. 

* Mahader Narsmgh r Ragho Keshav, (1833) 7 Bom , 892 , Gulam Husen v. 

Mu«a>Iiyu. (IS91)8B<»m.,2(»;Kirte Mohaldar u. Ramjan, (1884) 10 Calc., 
538 ; CoKector of Bi|nor v Jafar Alt, (1830) 3 AIL, 18 ; Narain Pal p. Kali 
Kighori- Biswaf, (1890) I Calc. W. N , *xix. 

’ T,oVi Mshtor. Aghorce. (IH3()) 6 Calc , 144; Abrahim p. Abrahlm, (1890) 17 
Calc , 1G9 : iJ-Klam r Imrot, (IS31) 3 All , 675 ; Bbau Bala p. Bapaii, (1890) 
U Bom . 14 :«rc 0 XLIII. it cannot do eo—Sohan Lai r Ariz-un-nissa, (1885) 
7 .All .116; XwmoiUh r GmhKarain, (1832) 8Calo , 674 : ilcan— Deokisben 
p. (18*0) 8 All . 172. 


• Malliura Kalb p Xobin Chindra, (1807) 1 Calc. W. N., 674 ; 24 Calc., 774 • 

Sevak, (1801) 0 All , 853 : Jhanday Lai p. Sarman 
Ul. MSWi 3; All . "91 ; Chinfia«aini ». Kanipa, (1898^ 21 Mad . 234, but see, 
hinilMbri r.Xnnilii. (1880). 0 All ,456. e j ... 

* IfMin Ah r. Sira] llu«»in. (1891) 16 All., 252. 

** « ’I**' ail, 373. 

, , tlari Raj, (RWO) 22 All., 403. 

♦♦ra.waniy Manager, Pittapur Eatate, (1903) 26 Mad., 618. 
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aVc , ( 2 ) that no nppeal hy to the Subordinate Jmlac ' An order under this 
rule 15 not ordinanK capable of bein;; the subject of an appeal to the I’nvy 
Cojncil. thoa>;h it may poisibK be s», if it has ilie effect of deciding finally the 
cardinal point in the suit * When an appellate Court directs a Court of first 
instance to do what could be directed oal\ undet this rule but the decree of the 
first Court is not set aside, the order is appealable * 

Effect of order being set aside — Where an ord-r of remand is set aside 
in second appeal, as not w irranted hy tins rule, the Hijih Court cannot decide 
any of the questions of fact raised m the suit * When .an order of remand is set 
as'de proceedings subsequent to the order fall with it * 

Practice after remand —When a case is remanded, the lower Court 
should fia a reasonable date for the pirlies to appear and cury on the suit,® and 
if they do not .appear, the case should be dismissed ^ No fresh aakalutnania is 
necess.ary • Costs of the appellate Court c.an be recosered only when the order 
of remand proxides for them.® 

When a case is remandcil to a Uistnct Judge, he should not transfer it to 
another officer Where a case «a$ remanded for reconsideration of the whole 
ciidence with the exception of one specified point, and the Judge after considera- 
■ ■ ‘ ’ ■ ■ . ' ■ I erroneous, it 

■ • • ■ that finding 

• • udge merely 

' jurisdiction 

If a party, who is offered t rem tnd. elects to go on with the c.aSc as it st.ands, 
he II estopped from impugning the dcciiion on that point Where n casec.ame 
on before a Court on remand, and the Juuge obsened that the evidence of 
witnesses would be unnecessary, the plaintifis were held justified in not applying 
to summon any > * 

Jf on the return of the case. It appears th.at the remand order has not been 
carried out, the Court, in remanding » a second time, should point out the manner 
in which the carrying out of the previous order seemed defective ** 

A teview was granted for the purpose of seeing whether a cliitta should be 
admitted and the case remanded fur rc-he.tnng it was too l.ite to object to 
(he admission of the chitta m special appeal iiom the whole decree 

• Kri^bnan Clietti v, Mullm I’aUndi, (1809) 22 Mad,. 172. 

’ llubibunniss.lv Munawar-unni«s.a, (1903) 2S All., 602. 

• Hamssran L.al V Ncm Xarain bingli. (1901) C Calc. W. N., 326. 

• Dc'okisbcn V, Canal, (1S8C) 8 Alb, 172 

‘ Jatinga Valley Co. f Oiern Co . (1884) 12 Calc., 45 , that., Madhu v. Kamlm, 
(1905) 32 Calo., 1023 ; 9 Ckile W. N , 895. 

• ITaradhun Chuckerbulty r Protop Narain, (1870) 14 W It, 401; Watson 

& Co. V, Kunhyc Uahadoor, (1808) 9 W. it , 294. 

' Kakc Mohun Dobs, m re, (1872) 17 W. K , 70. 

• Iiobin Moneo f. Joy Gr^I, (1861) 1 W R., 276. 

• Digamber Chalterjeo V. Ram Roodra, (1870) 13 W R., 39 

Ilamedoolah v. ^luteeoonnissa, (1871) IS W. R., 574; Sitaram v N.mni 
DuUiya, (1899) 21 AIL, 230 

• * Iluree Nath v. Issur Chnniler, (1875) 21 W. R , 316. 

Dhyrub Sheet V Khettur Mohun, (1866) 5 W. R, 124; Rhoyro Lai v. Moko- 
ond, (1865) 2 W. R,275, Manick Sett Khetter Mohun, (1866) 1 Ind. Jur.. 
N. S., 101 i but Bee, Babaji r. Kasim Bhai, ( 1803 ) 3 Bom II. C , A. C., QO. 

** Nohbo Lall Khan v, Odbccrance Narainec, (I 860 ) 3 W. H., 5. 

»* Ram JoHun v. Radha Pershad, (1871) I 6 W. R , 109 

BadhabulZub v. Anundoioyee, W, R., ’hits-, 18C4, p. 39. 

*• llakhun Kooer V. TineowrceDtttt,(1870) 14 W. R.,22. 

G4 
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N. W- P. Rent Act, — See Gtrwar Singh v. Sila Rani^ 

24: Where the evidence upon the rficord is sufficient 
to enable the Appellate Court to 
Fonounoe judgment the Appellate Court 

latB Court may deter- maj’, after resettling the issues, it neceSoary, 

mine case finally. finally determine the suit, notwithstand- 

ing that the judgment of the Court from whose decree the 
appeal is preferred has proceeded wholly upon some ground 
other than that on which the Appellate Court proceeds. 


Act XIV of 1882, s 56s 

This rule applies to H. C. 

If the evidence on the record is sufficient, the Court should decide the case ; 
if insufficient, then the Court should proceed under the nest rule.® 

Determme the suit -This does not enable the Court of appeal to deter- 
mine a question of fact on the evidence on the record, unless the case which it is 
■ ' ’ ' 'Court Thus, wheie A sued for a 

dismissed, he^ot a dedaration as 
w.is set aside by the Privy Council® 

, I by the issues and there is evidence 

to decide them, there cannot be a remand * 

Second appeal,— Tins does not empower the High Court on second 
appeal lo try a question of fact,* though »t may inteifere with the decision of the 
lowerappellate Court, even though it is a question of fact, if it is found that 
certain material facts have been omitted to be considered by it,* and m 
Lrtl V. Jat Nnrayau,' it has been held th.it the enure case including the order of 
remand is open to consideration The High Court cannot remand a case and 
direct the lower appellate Court to submit a revised finding on the facts * 

25. Where the Court from whose decree the hppoftl 
\vi„r«Arp«iUi« Court is preferred Ims omitted to fmme or try 
may frame issues and any is^ue, or to (letermiiie any question 
Court ^ whoso’'^ * decree fact, wiiicli appears to tho Appellate 
appealed from. Court essentiul to the right decision of 

the suit upon the merits, the Appellate Court may, if 
necessary, frame issues, and refer the same for trial to the 
Court from whose decree the appeal is preferred, and in 
such case shall direct such Court to take the additional 
evidence required ; 


> Girwar Singh v. Sita Ram, (18S9; ll AU., 31. 

' Bandi Subbayya v .Madalapalli,(1878) 3 Mad , 96. 

• Omcial Trustee r. Krishna Chunder, (1884) L. R , 12 1. A., ICO ; 12 Calc., 239. 

• unde^r^ ^ R . U I- A., 150, I5G ; 13 All , 53 See 

• I^ppu Kuar, (1883)5AU. U ■ Soluwaii v Dabii, (1887) 0 AIL. 
-O.p.30; Oinlh*nLaW.CraMtord,(l837)OAlL. 147. 

^ ^nansth r lUri Dmi, (1893) H C*le.. 499 

• '^'“^‘“«y*n.(l895)220ilc.,4l9. 

•" ‘U Vafatha Ananlha Chanar, (1893) 16 Mad., 299 
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and such Court shall proceed to try such issues, and 
shall return the evidence to the Appellate Court together 
with its finding thereon and the reasons therefor. 

Act XIV of iSSj, s 566 

This rule .Tpplies to H C 

The expression "iletcrmine .iny question of fact ” means in a legal manner.' 

If the first Conn has entered on the merits of the case, has fixed the proper 
issues .and t.iken sufficient evidence (r 34) or h.isnot fixed the proper issues, but 
taken suiTicient evidence 'r 24Mhe appellate Court must decide the appeal with- 
out further delay * Two other cases still rcm.-iin The lower Court may h.ave 
omitted to try certain issue essential to the right decision of the case set up in 
the first Court ,» or il may not have been guilty of .any such omission, but 
decided the case on insufficient evidence The Utter case f.vlls within r 27 ;♦ 
the former within the prc'col rule.* And under it the appell.nte Court may at its 
niscreiioii and on its own motion,* fr.iine the issues which are essenti.il and send 
them to the lower Court for trial, but should not remand and direct the lower 
Cour* to fnmc the issues ' Thw is .also the course which should be pursued, if the 
.appellate Court thinks further inquiry necessary, in spite of .abundant evidence ;* 
if the fust Court has not formally setileil issues and has failed to pass a satis- 
fiactof} ludgmtnt on any important point taised before it .and if by the raising 
of a new issue one of the parties 1$ t.aken by surprise or if the investigation 
has been wholly irregular and incomplete " But tt is always dangerous to allow 
parties to make a new case m the mofussil appellate Courts and the Court 
should be cautious in raising an issue unasked and should never allow n 
point not appearing m the pkaint or ple.ading, or raised in any other way in the 
first Court, to be framed into .in issue ** 


' Xivatlj Singh v lliukki Singh, (1885) 7 All., 

' But SCO Kama Chandra e. Knssini, (I8t)3) 1C Mad., 207. 

• UlTIcial Trustee v Knihna Chundra. (l8St) L. R , 12 I. A , ICC ; 12 Calc , 230 ; 

3fora Joshi i Ramchandni, (1891) 13 Bom , 21 ; but see, Chaiidi l)in v. 
Naraini, (1892) U Ail , 3i>C. 

* Uootiio Pershad v, Sreenalli, (1871) 13 W. H , 314. 

• Runpal Singh r Juj Mun^ul, (1869) II \V R , 106 5 Tduek Chnnder i’. Brojo 

Soondur, (1873) 21 W ll., 121. Sve also, Kalee Sunkiir v. Kisto Doolal, 
tv R , (I8CI) 290. 

* C'liotay Lai r. Chunno (1878) 3 C L. R., p. 4G8 

’ Chundernnth Surma v RnmaDaUi, (18G() 1 tV. R , CD. 

• Ramchunder v. Dhagessur. W. R , (1861) 357 ; Lucliman v Hursohoy, W. R , 

** V ■ ' ■ ■ W. R, G Hernbosima 

tman, (iS7<ji25 iV. i? , 55 ; 
■ R., 47 ; Goluck Chunder 

* Oreesli Cliundcr v. Bbnggobutty Dcbia, (18C9) 13 Moo I. A. 419, Brojo- 

Soonilur V Futi^k ChnnilL-r, (I872> 17 W. R., 407 ; see also, Mitna v, Fuzl 
Rub, |18C9)13Iitoo. I A., 573 

Ahmedabarl Municipality r. Alauilal UdcnaUi, (1893) 19 Bom , 212 
'• Umer Ah v. Rummn Ah, (1875)23 W. R , 347. 

** Ifurpurshad 1’ Shco Dyal, (1875) L R., 3 1, A , 279 

*• h’rccnian Clninder Dey r. Gopal Chuckerbutty, (18GG) 11 Moo I A., 48 ; Sree- 
nath Biswas v. Liickbee Kareiii Aicb, (1875) 24 IV. R , 2GS 
I* ILvra Naram Roy II Nil Muiee Adliikaree. (1875) 23 M'. R , 1C9 ; Piaii Kisliore 
Deb V. .Mahomed Ameer, (1874) 21 AV. R . 33S : Ustooriin v. Mohun L«ll, 
(1874) 2l \V. U , .333 ; Bmjo Soomlor i>. Fiitiok Chnnder, (1872) 17 W. K , 
407 i Illikki PaUinmarp. Kntti Kuuhamed. (1894) 17 Mad , 69 Sos also the 
remarks of Lord Weaibory in Caton v. Caton, (1867) L. R., 2 H. L., at p 144. 
bee “ Dctebmixc the case” r.24, mpra. 
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N. W. P. Rent Act.— See Gtrvmr Singh v Siln Ra>n,^ 

24 Where the evidence upon the record is sufficient 
to enable the Appellate Court to 

Where evidence on i - l >- i-V'- A OnTjrt 

record eufficient, Appel 
late Court may deter- 
mine case finally. 

ing that the judgment of the Court from whose decree the 
appeal is preferred has proceeded wholly upon some ground 
other than that on which the Appellate Court proceeds. 

Act XIV of 1882, s 565 

This rule applies to H. C. 

If the evidence on the record is sufficient, the Court should decide the case | 
if insufficient, then the Court should proceed under the nevt rule.® 

Determine the suit -This does not enable the Court of appeal to deter- 
mine a question of fact on the evidence on the record, unless the case which it 'S 
■ • • ■ '■ ■ j A sued fur a 

\ declaration as 
Privy Council ® 
there IS evidence 

to decide them, there cannot be a remand.* 

Second appeal,— This does not empower the High Court on second 
appeal to try a question of fact,* though it may inteifere with the decision of the 
lover appellate Court, even though It is a question of fact, if it is found that 
certain material facts have been omitted to be considered by it,® and in Piya^ 
Zal v. /at Narayan,^ it has been held that the entire case including the order of 
remand is open to consideration The High Court cannot remand a case and 
direct the lower appellate Court to submit a revised finding on the facts ® 

25. Where the Court from whose decree the appeal 
Wh.r.i,p.iui. Court is preferred lias omitted to frame or try 
may frame issues and any issue, or to determine any question 
Court 'd«reo of fact, which appears to the Appellate 
appealed from. Court essential to the right decision of 

the suit upon the merits, the Appellate Court may, if 
necessary, frame issues, and refer the same for trial to the 
Court from whose decree the appeal is preferred, and in 
such case shall direct such Court to take the additional 
evidence required ; 


Girwar Singh v. Sita Ram, (18S9) 11 All , 31. 

Bandi Subhayya v. iladaUpalli,(l878) 3 Mad , 96. 

Official Trustee v Krishna Chnnder, (18S*) L. R., 12 I. A , 166 ; 12 Calc., 230. 
Radha Pewhad t Lai Saheb, (1889) L. R., 17 I. A„ 150, 150 : I3 All., 63 See 
note under r. 25, tn/ra. 

^*1^? 0883) 5 All., 14 ; Sohawon v Babu. (1887) 9 All., 

-0, p. 3<J , Girtlli*ri Lai v. Crawford, (1837) 9 AIL, 147 
^ansth V. llan Diai, (I893) li Calo., 499. 

V * 1 !^ r. Jai Xaraytn, (1893) 22 Calc., 419. 

«u au YaraUja v. Anaotha Cbarur, (1893) 16 Mad., 209. 
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and such Court shall proceed to try such issues, and 
shall return the evidence to the Appellate Court together 
with its finding thereon and the reasons therefor. 

Act XIV of iSS;, s 566 

This rule applies to H C 

The expression “determine any question of fact ” means m a legal manner.^ 

If tv.« r.^fi r .. I — « — -x .. -t \ ' ;d the proper 

• ■ ' • er issues, but 

■ • . . • ■ appeal with- 

■ ■ • • * urt may have 

omitted 10 try a certain issue essential to the right decision of the case set up m 
ihe first Court ,* or it m.ay not have been guilty of any such omission, but 
decided the case on insufficient evidence The latter case falls within r 27 ;* 
the former niihin ihc prc-ent rule.* And under it the appellate Court may at its 
discretion .and on 113 own motion,* fr.aine the issues which are essential and send 
them to the lower Court for inal. but should not remand and direct the lower 
Court to frame the issues ’ This is .also the course which should be pursued, if the 
appellate Court thinks further inquiry necessary, in spite of abundant evidence 5* 
if the first Court has not formally settled issues and has failed to p.ass a satis- 
factory judgment on any important point taised before it ;® and if by the raising 

of a new issue one of the parties 1$ taken by surprise or if the iniestigalion 
has been wholly irregular and incomplete Hut it is always dangerous to allow 
parties to make a new 0.156 in the mofussil appelt.iie Courts and the Court 
should be cautious in raising an issue unasked ,'* and should never allow n 
point not appearing in the plaint or pleading, or raised in any other way m the 
drst Court, to be framed into an issue ** 

' Nnath Singh r Uhikki Siogti, (1833) 7 All , 073 

' Dut SCO fUma Chandra t, Hnssim, {1893} 10 Mnd., 207- 

a OfliciAlTrnitec- v. Kruhna Chunilra, (1834) L. R., )2 I. A , )8Q ; 12 Cale , 230 j 

Mora joshi t- Ranirh.indra, (1891) 13 Rom,, 24 , but Roe, Cliaiidi l)in v. 

Naraini, (1803) 14 All , 386 

' Gooroo Terslud v Srvenatli, (1871) 15 W. R , 314. 

• Runpal Singh e. Joy Mun^al, (1869) II W. R.. 106 ; Tiluck Chundec ix Brojo 

Soondar. (1875) 24 IV. U., |2I. See also, Katee Suokur v. Kisto Doola), 
W R,(180») 296. 

• Chotay Lai v Chunno Lall, (1878) 3 C L. B., p. 463. 

’ Chundernath Surrna v Kamanatli, (1861) I W. R , 69, 

• Karachunder V DhageBsor, W. R , (1864) 357 ; Luchmanu Ilursohoy, W. R., 

/.(.■j.n/. IT -T «- ■ ... ^ Ilemkosima 

iwan.. (1876)25 W, R ,, 33 t 
* R , 47 j Gohick Chunder 


* Greesh Chunder v, Bhnggobutty Debia, (1669) 13 Mon I, A, 419, Brojo- 
Soondur V Futiek Chunder, (1872) 17 W, U , 407 ; see also, Mitna r. Fuzl 
Rub, (I8C9) 13 Moo I A., 673 

■o Ahmedabad Municipality r. Mainlal Udenath, (1693) 19 Bom., 212 
‘ I Umer Ah v. Rumwii All, (1875) 23 W. R , 347 
'* Ifurpurshad v. Sheo Dya!, (1875) L. R., 3 I. A , 279 

■' breeman Chunder Dey v Gopal Cliiickerbutty, (1866) 11 Moo I A., 48 ; Sree* 
r ith Diswas v Ltiekbee Narsiii Aich, (1875) 24 W. R , 2CS 


» Rira Np'-'*’ 
Deb 
(1874 
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In a suit for damages for negligence, where the Court may take two or more 
different views as to the proper measure of damages, the plaintiff must come pre- 
pared with evidence as to the proper amount of damages according to the_ view 
which the Court adopts ; and if be neglects to do so. the appellate Court is not 
bound to take additional evidence itself, or to send the case back for re-tnal 

When a Judge proceeds under this rule he should not reverse the decree of 
the lower Courts and remand the suit * But he should frame the necessary 
issues and send them down for trial ,* and keep the suit pending till the return 
of the first Court’s finding on the issues with the record of the trial * In a suit 
for money due under a bond, the plaintiff tendered three witnesses in the Court 
of first instance to prove the execution of the bond. That Court examined only 
one of such witnesses, and gave the plaintiff a decree. On appeal, the lower 
appellate Court reversed the decree of the first Court • held, that it was compe- 
tent to the High Court in second appeal to refer an issue as to the execution of 
(he bond to the lower appellate Court * 

Effect of order, — The effect of such an order is not re-hearing, and, save 
as to the issue sent down, the first Court has no power to deal with the case;® 
such as referring the case to arbitration ’ The successor of a Judge, who has 
fixed an issue and sent it down to be tried, cannot go behind the order.® The 
object of a remand under this lule is not that the Judge should try the issues on 
the evidence already taken ;® but that the parties should have the fullest oppor- 
tunity to produce their evidence 

A Court to which a case is remanded for re-trial on a particular issue 
artiongst others, cannot allow that issue to be abandoned and proceed to try the 
ease upon the other issues raised.’ ' Similarly, upon an order of remand from 
the Privy Council the High Court cannot go behind the order and re-open what 
had previously been decided ,‘2 nor can the Court refer the case to an arbitrator,’* 
and when the High Court acts under this rule the issues cannot be sent to the first 
Court for decision.’* 

Issues remitted for trial are triable only by the Court originally seised of the 
case.’* 

Shall return its finding. — Where a Judge has heard the aigument on 
some of the issues and expressed his decision upon them, he is not bound to 
hear the whole case on the return made to another issue framed under this rule ’* 

‘ Anundo Lall v. Bojeannt Ram, (1879) 4 C. L. R , 473; 5 Calo., 233. 

* Bancharee O^ose r Alnooilcen Biswas, (1875) 21 \Y. R., 137 ; but see, Umbika 


* Narasimharjv Krishnarav v. Anbiji Yirupaksh, (1864) 2 Bom. H. 0-, 61. 

‘ U’lso f. Islian CUniidcr, (1870) 14 W. R., 3SO. 

* Gnnga PrnsacI e Lai Bahadur, (ISOu) 17 All,, 117, 

• DoMlat Ge« t». Rissessur, (|874) 22 W. R , 207. 

’ Nand Ram v. Fakir Cbond, (1883) 7 All , 523. 

' "7^®, *'• Chunder, (1879) 14 \V. R . 330; Kah Kristo Tagore v. Jodoo 

iV. IL, SO }Jce, Loweier, Lachman v. Jamna, (1888) 10 

• Ah'Jool KhjTat r. Jurosloodcleen, (1868) 10 W. R , 244. 

'» Ijitoo .Mnnilul i. Ttlioolnm Mohnn, (1872) 17 W. R., 361. 

” bhibChund Uhin e JoymaU, (I8S0)7 C. L. R , 103. 

" C^urt of Wards «•. Lcelammd, (1876) 23 W. R., 167. 

Rami Ram c. Fakir Ciiand, (1886) 7 AU,52G 
“ StM e. flaiieski, (1S9>) U All., 23. 

V. ^’'"”d-Ullah (lOiJT) A. W. N., 209. 

Ucbmin tr. Jamna, (t888) 10 All., ICi 
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WTiere an appelhte Court h\s made an order of reference under this rule the 
return to such order must be made to the same Court and such Court is not 
competent to transfer the appeal for disposal eUcHheie* The finding upon 
issues remanded by the High Court in second appeal cannot be challenged upon 
the e\idence as in first appeals * 

Appeal —There is no appeal from an order referring issues for trial;* 
but apparenllv it nould be liable to resiew * 


26 (1) Such evitlenco and (incIitijTs sliall form part of 

Findings fin'ic>i<i»neo rec>>rd ill tlic siiit ; and either party 


to 1)0 put on roeoral 
Objections tu finding 


may, within a time to be fiKed by the 
Appellate Court present a memorandum 
of objections to any finding. 

(21 After the expiration of the period so fixed for pre- 
Determination of np renting such memorandum tlic Appellate 
Court shall proceed to determine the 

appeal. 


Act .XIV' of t882, s. 567. 

This rule applies to H C. 

The appellate Court, oa the return of the finding and evidenLc,® should fix 
a reasonable time for the parties to file their objections , one day is not sufficient * 
After the psriod has expired, the Court may at its di»cretion receive or decline to 
receive any written objection,* but in any case it proceeds to determine the 
appeal ,* and is bound itself to consider the finding of lower Court on the merits ; 
It t» noi precluded freom hearing arguments for and against the finding at the hear- 
ing of the appe il,® but if no objection is raised by either pirty within the period 
allowed, neither has a right to be heard ; though the Court has discretion to allow 
objectiuns afiertt ards and if no objection be raised then or at the hearing, the 
appellate Court is not bound to amend the finding In case of an unnecessary 
remand under r 25, u is competent to the Judge before whom the appeal sub- 
sequeaily cones to disregard the findinc oa the order of remand ** 

Objectioo : socOQd appeal —Where an issue has been directed to be 
tried in second appeal and the finding and evidence returned, a second appellant 

‘ Udit Naraiii r -Jliandn, (1893) 15 All , 315 ; Kum.irasiimi Ueddiar v. Subb.araya 

llfildur. (lOnO) 23 Mad , 31-1 

* Bftl Kivhen v Jnsoila Knar, (|8S5)7 All, “CH But see, Akban Bc"am v, 

Wilayat Ah, (18s0) 2 All , OOS. 

• Kail Kiiito P.il V Ram Cliundcr, (1881) 9 C. L. R , 401. 

♦ Mutto V. lluhi Begam, (1881) C .All., 65 , Hanhur i. Buddu, (1882) 13 C L R., 

251 

• Shundwo Cliunder r. Russkic Chnndcr, (1371} 15 W, R , 310. 

* Bukhtoureo V Meheen Lall, (1868) 3 Agra, 96, 

’ Danindar D.m v. Uokal Chaiul, (I88.>} 7 All., 79 

* Cbotiiy I.till V Chunnoo I/ill. (1878) 3 C, L. R., p IGS ; 4 Gale,, 744 ; Laohman 

i'. Jamna, (1888) 10 All , KW. 

• Umed Ah v. Salims, (1881) 6 All,. 383 . Woomeoli Cliunder v Jonardun Ilairah, 

(1871) 15 W. R , 235 ; Aklmi Begun v AVilayat Ah, (1879) 2 All , 9uS j but 
•see Asbrufoonnisaa Degum v Stewart, (1SC8) 9 W. R , 438. 
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cannot take an objection going to the merits, such as that the finding is contrary 
to the evidence The objection must be such as would form a ground of secono 
appeal and if no objection is taken to the finding on the new issue in 


27. (l) The parties to an appeal shall not be entitled 

Production uE addi- produce additional evidence, whether 
tionai evidence in Ap- oral OF documentary, In the Appellate 
peiute Court. CoVLVt. But If— 

(a) the Court from whose decree the appeal is pre- 

ferred has refused to admit evidence which ought 
to have been admitted, or 

(b) the Appellate Court requires any document to be 

produced or any witness to be examined* to enable 
it to pronounce judgment, or for any other sub- 
stantial cause, 

the Appellate Court may allow such evidence or document 
to be produced, or witness to be examined. 

(2) Wherever additional evidence is allowed to be pro- 
duced by an Appellate Court, the Court shall record the 
reason for its admission. 


ActXlVof!882,s 568. 

This rule applies to H C 

The coresponding section of Act XIV of 1882 was amended by Act XU of 
1891, Sched. U. 

Additional evidence —Sec “Effect of Order,’* r. 28 in/m. 

New case — It is always dangerous to allow parties to make a new case and 
call fresh evidence upon an issue on which the) have failed upon the evidence 
originally adduced m support of it, and more especially so in the Mofussil Courts 
in India,* and the power given under this rule should be exercised very sparingly 
by the Courts, except at the instance of the parties ; because, when it is done not 
at the instance of the parties, but at the suggestion of the Court itself witnesses may 
be called jvbo are not the wincsse^ ihc parties themselves ivpuJd have thought 

' ‘ Girdhan Lai v. Crawford, {18S7) 9 All., 147 ; Gopal Singh v. Jliakri, (iSSG) 12 


* Ilindv V. Ponnalh Drsysn, (1884) 7 M«d . 52 ; and see, Gopal Singh v. . 

(lS8tj) 12 Calc., 37 1 Girdhan Lain. Crawford, (18871 9 All., 147. 

• Sluhiramid v. Sheo Bishal, (1833) 10 AH.. 23 


viummvti in tlie cccontl aentenca of the first paragraph of the mlo iiiser' 
’•or tucli cn'iuiry to to ~ni~« ^ ....r 

f.Vt HI of as Bincd . 

and . 78 of tJioN. \V I 

^ I* 279 ; ‘'angram Smgh e 

>83;Ramdas v. OflicU 
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fit to adduce, and it is possible ihit the new enquiry may be itself imperfect and 
not sufiicientlv extensive to answer the purposes of justice ,* and in the under noted 
case,* the I’livy Council said that there was great danper m the Court of ultimate 
appeal I'ghtl) introducing evidence which had not been under the consideration of 
the Courts below and whub the parties had had no means of testing Even on the 


sp-alving. It IS only when a Court secs that, front some inadvertence, mistake or 
surprise, a party Ins not adduced evidence which he was capable of adducing, 
anil ilni be is likely to b; prejudiced by the omission, that the Court should allow 
further evidence to be taken ,♦ but an appellant who had ample opportunity of 
giving evj Icnce in the Court below, and elected not to do so, but to rest his case 
on the c>i lence as u s’oii, ought not to be allowed to give evidence which he 
could have given below ,* either oral or documentary* It can exercise the 
power even after the case has been remanded on special appeal.^ It is not 
nccess iry tint the paity before applying to the appellate Court under this rule 
should have sought for a review o| the original Court's judgment, and asked it to 
recevc the evuience* The test as to whether additional evidence should be 
admitted under this rule is whether the appellate Court requires the evidence to 
enable it to pronounce judgment or for any other substantial cause Of this, the 
appellate Court is the sole jmlge • 

Dbcuments ~ \n application to admit fresh documents, the genuineness of 
which can be tested with certainty stands on a much more favourable footing 
than an application to admit fresh parol evidence after the pinch and pressure of 
the case li is been sustained but they should not be admitted if the appellant 
cannot show suffnent cause or if, having had an opportunity of tendering 
them in the Court below, he ommed to do so.’* or resisted their production ;’® 
or if ihey do not bear on the issues tried by the Court of first instance i An 
affiJavit explanatory of appellant's conduct in carrying on the case is inadmis- 
sible” When the defendant's p'cader deposed on oath m the lower Court of 
the JojS of all the docunif/its of h/s client by fire, the appellate Court was held 
not justified in admitting a pattah produced before it by the defendant without 
taking evidence as to us genuineness ’* 

Elffidence taken — Where the first Court refused plaintiff's application for 
a pojtponement to summon five of his wtinesses, but postponed the case for ten 


‘ Sieeminchuiidcr Uey r Oopaulcliuncler, (18GG) i I Uoo> I. A,, 28, p 4I:7W|R., 
(P. C), 10 ! 

* Oabmd Sunusri r Jag.vdamba, (18G9) 3 B L. K , (P.C ) 25. 

* Ram Pershid ^ookul r. Rajnnder Sahoj, (I86G) C W. R , 265. 

* Guvvhur All Khan r Sakhvena Kbanum, ^1871) 15 W. R , 507. 

> Kamdaa e Ollkial Liquidator, (1837) 9 All , C6. 

* Velayet Ah v. Matadin, (1808) 10 W R , 402. 

' liah Kristo Tagore r, J.idoo LxU. (1875) 24 W. R , 20. 

» Him lall t> Hung Lall, (1872) 17 W. B , 47 ; soo note under r. 25 
» Prem ClianJ Moonsliee, inrte pooifaq^, (1804) 2l Calc , 484 
*® Wiltshire Iron Company, in re, 3 Ch App., 449 
* • Nadiar Cliand v. Cliunder Sikhur, (1883) 15 Calc , 7C5 

*• I<aic. «!• G Cli. App, 53: Zilimh »>. TlUugvwn, (1871) 10 W. R., 21l. 

Sue also Dwarka Xatli t Ram Loebon, (ISGS) 10 W. R , 02. 

'* Manohar V. Likbmiram (1833) 12 Bim., 247. 

'♦ Leslie t» AUen.ler, (1872) 17 W. R , J90 
>' Serajool Huq v. Keraiuutoollah, (1873) 19 W. R., 88, 
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dtys as 15 witnesses were present, new evidence was allowed and so, where 
plaintiff was not examined on a certain point, and at the close of the defendant s 
. < ' ’ ■ " ■ * ■ him, and it was of such a 

• • . • . • . .. r appeal allowed rebutting 

. , ‘ . in the lower Court till the 

, . • - . id where a Munsif, without 

framing issues or examining the plaintiff, passed a decree m his favour upon an 
admission made by the defendant and upon the inspection of a document that 
was upon the record of a former suit, and the Judge in appeal reversed the 
decision on account of the want of evidence, it was held that the Judge should 
have proceeded under this rule since the Munsif, though asked, did not take the 
plaintiff’s evidence.® When the Court of first instance had excluded evidence, 

• '' -- adduced, and the appellate 

urt does wrong if it refuses 
In a suit upon a hypotheca- 
endorsements of part pay- 
istaoceheld that the endorse- 
ments on the bond were genuine. '1 he Court of hrst appeal remanded the suit 
for further evidence to be taken with regard to the endorsements and directed the 
Court to record an opinion on the question of the handwriting of the endorse- 
ments .ind held upon the return of the evidence that the endorsements were 
forgeries and dismissed the suit ffeM, that the evidence taken on ihe remand 
was legally admitted ® An appellate Court should not reverse the decree of 
the first Court without allowinc the defend.ant to give evidence which the first 
Court declined to take.® A local enouiry may be ordered under this rule.^ 
The improper reception of evidence under this rule is not sufficient to reverse a 
decision, if, independently of that evidence, there is sufficient evidence on the 
record.® After a review has been admitted fresh evidence may be taken under 
this rule ® 

— - - •. . when a Court 

• so doing should be 

I open Court in the 

, . cedent to the recep- 

tion of the evidence so that the omission to do so would not render the 
evidence inadmissible^* The requirements of the law are sufficiently fulfilled if 

‘ Abcltikh Roy v. Guggnn niiuggut, {1874J22 W ft., 2CS. 

* nii{sbv V Dickinson, (1976) 4 C. D., 21 ; and roc, Konuiroodclen v. Money Mundul, 

(1871) 10 W R , 220 

* Appi I’. VilhoUs, (ISCOl 0 Com II C., A. C , J , 88 

* IlrijsnoiKlar r. Kaimoonnissa, (1875) 23 W. R , G3. see also, Khuda Bakeish v. 

Imam AH, (ISS7)5> All , 339. 

* Srimisiacluriar v. Rangimmil. (1895) 18 Mad , 04. 

* Arjun V. .Shankar, (1893) 22 Bon , 253. 

’ Roy Sooltsn v Uiloo Kooer, (1872) 17 W. R., 300. 

* Bj.virJri r Vhahtlanm, {iS70}5 B. L R , App„ S4 ; 14 IT'. Jt., 19. 

* Ihlnrco Lall v Troylucklio Mover, (1869) 12 W. R, 22.3; Gunesli Ram 

Siirimh f Rohinro, (1870) 14 W. R , 23C. 

Sookrnh f. Nund Coomsr, (1876) 25 \V. R., 246. 

*' Sri-rmineluinder f Gopil Clwndcr. (I8G6) U Moo I. A., 23, p. 43 ; 7 W. R., 

(1*. C ) II) ; Shib Chunder r. Kasheenath, (1869) 12 W. R., 245 ; Hur Purshad 

jj R,31.A, 259 ; Lnwa Jha w. Bisscsliur Singh, (ISG9) 

'• (Timjnit Itoy v. Ram Deoup, (1874) 2l W. R., 4iC. 

" Collector of 24 rcrgunhis, (1866) 11 Moo I. A , 363 ; 

>ingh V. Jhakri 

. , ■ ■ • . ■ ) U Calc. 130 ; 

. , • * , 223. As to 

I . * Rsdhanath v. 
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thi? Court records It considffrt thi e<.in»n.itJon of o p.irjy to be tTCcessary. ^ 
The discovery of fresh CMdcnce outside the Court must be brought m under 
sect i 14 and not under this rule ’ 

In England, .1 person desiring to produce further documentary evidence 
should gne notice to the other side that he will apply at the hearing for leave to 
produce It,* but if he wishes to examine Hunesses. he must apply for leave by 
motion prc'ious to the hearing of the appeal * 

Second Appeal — .1 special appeal will not lie from an order refusing to 
admit additional cudenre,® or from an order admitting it ; but both may be 
renewed in ar. aup'.il from the final decree, unless the appellant has taken 
ad». image of the Older, and »o < annot subsequently impugn it in appeal ® If it 
be found that eaiden^c has been improperly admitted, the appellate Court may, 
apparc.itlv, reject it ’ 

■■ ■ ,t rU.c nr.f justify the 

• the case 

The refusal by an appellate Court to exercise the discretion vested in it by 
this rule would he an error or defect in procedure within the meaning of s too. A 
refusal in the exercise of discretion to admit addittonal evidence is not such an 
error or defect. * 

Appeal to Privy Council — The rej'ection of an application under this 
rufe dies not give a right of apoeal to the Privy Council 

28 Wherever additional evidence is allowed to be 
Mode of taking ad h- produced, the Appellate Court may 
tiouai evidence either take such evidence, or direct the 

Court from who.so decree the appeal is preferred, or any 
other subordinate Court, to take such evidence and to send 
it when taken to the Appellate Court. 

Act XIV of 1882, s 569 

This rule applies to H C 

The luwer Court taking evidence under this lule acts m a ministerial capacity, 
and the parties may obiect to the admissibility of the evidence iccorded before 
It without objection, when it is submitted for the consideration of the appellate 
Court 


‘ ilxfizi V Azliur Hosseio, (1870) 13 W R., 32S. But see, Jugnut Indur 
Uunwj.cee « BhsLo Tatiai, (WIOI lA W R , 19. ° 

* Kessoiiji tJ G I P Ry (1907) 31 Bom. 581; 6 Calc L, J., 5; followed 

in Kri^linama v, Narasinba, (190S) 31 Mad , 144. 

» Hastier. Ild-tio, (1870)1 C. P.562; Hyde *> Warden, (1877)3 Et D., 74 

* Dicks V Brooks, (1880) 13 C. D., p 633 See also, Jones v Khentiell, (1878) 

8 0. D , at p 5l}j. 

‘ Kulpo Singh V Thakoor Singli, (1871) 15 W. R , 429 , Golam Mnkdoom v. 
Hafeezooiiissa, (180) 7 W R,, 489 ; the remedy is by review — -RamLallr. 
Rung Lall, (1812) 17 W. R., 47 ; Mobesh Chunder Sheet v Slioshee Mookhee, 
(J8C0)6 W. R., 196 

* Dumoodur Duss v Uitlo Siogli, (1875) 24 W. R , 32J. 

' ' ' »» 11 1 ^ 1 >Tp»n< T.r T» Off Juggut Indur 

* * I Singh i'. Jhakn, 

' Calc , 9S . See 


1° Prein Cliand, in t/ie TTi'iWer o/, ()89() 31 Calc,, 484. 

** Bam Joy Sacmah v. Praahidiefl Singh, (1866) 2 W, R., SO. 
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Effect of order —If the order IS for particular evidence, the lower Court 
cannot go beyond it. If the order directed the examination of A, the lower Court 
could not examine A and B ' But in a case where A was directed to be examin- 
ed and was ill, his agent was allowed to be examined in his place." In certifying 

.U, U -U ,1-. C-J — . U.-1 u., ,he 

C any 


to lOLdi iiispeLLiu'ib uy Lue juuges oi du rtppeiuie court, see cuiu isoueiisun in 
Kessowji V. G I. P Rly. Co ,* where the practice is strongly deprecated. 

29- Where additional evidence is directed or allowed 
Points to be defined to be i-aken, the Appellate Co\irt shall 
and recorded. Specify the points to which the evidence 

is to be confined, and record on its proceedings the points 
so specified 

Act XIV of 1882, s 570 
This rule applies to H. C 

Form of order. — See Ramjoy Sunn,iJt v Puran Knhtn.^ 

Judgment in appeal. 

30. The Appellate Court, after hearing the parties or 
Judgment when and their pleaders^ anti refeiring to any part 
where pionoimccd. of the proceedings, whether on appeal or 
in the Court from whose decree the appeal is preferred, to 
which reference may be considered necessary, shall pro- 
nounce judgment in open Court, either at once or on some 
future day, of which notice shall bo given to the parties or 
their ])leaderfl. 

Act XIV of i88j, s. 57f. 

'Uil^ rule applies to 11. C. 

HenriOR —When a case is citlcd up for hearing m reguhir apueil, the 
Cmiri should allow the |wt»c5 or their pleader* to submit the evidence on the 
record and to ciinunent oti It. •* The senior pleader present h.is entire contrul oF 
the appeal.^ A|ipcll.ints will ordinarily be resincled to llieir written grounds 
Ilf appeal i" anil where .1 written ground is not referred to, when ihe appe.nl 
comes 011 , the Cuiirt did not notice u.* An objection ih.at no appeal would he 
could not Ijc ciitcriamid after appellant's .argument was concluded 

‘ Ih.lilii'ii )/iU r. Uadtia Slush, (1801) 1 W, It , 3M. 

’ Ahiiwd 111 //Ik V. l'',iii'il IliHW’hi, (1861) 1 W, R., 380. 

. • I'ftin* lixiidi n f. Hoiio Sixliishlv, (181,11 ID Hum., 551. See, Uliagvnn v Kesur 

Kiivi rji. (IMti.l) 17 n»m , } Umed Ah t> Jishmii, (ISSl) C All., 383 j Miimtas 

1- ratih llutniii, |18H|)0 AU.,TOl. 

• K. ....w]l r. (1. 1, 1*. Illy. Co . (llKi7) U .ISl, at p. 302 

• lUiii .1'iy I'uniiAli *. I’miiu KWlien, (1802) W, R , Sp No. 125. 

• .liigiirMur V, (lop,, I Ull, (1871)15 W. 

• Htii'iK-hadi n.ij V. UmhlVa (lium, (18C9) l2 W. K., 37,5. 

• Mfv.Uliit...h r. \V.,t..m. (18115) .1 \V. R . Act X. l23. 

• Yu-.x.f Allf lirooul-.a Kh*toc.M,{l87I) 15 W. R.. 200, 

CluiMih’r Ni»th f, Hlrdar Khsii, (IS72) 18 W. It , 2l8. 
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Return of plalat. — An appellate Court is not bound to return the plaint 
under all circuinsunccs, where defect of jurisdiction appears * 

Death of the appellant — When the Court heard and decided the appeal 
without beini; au.are of the death of the appelUnt, the decree was held to be a 
nullity * 

Duty of an appellate Court— See “ Dt-TERstiNE tub casK," r. 23, 
p loto. tupru and “ FiK'iT R\tSEl> IN !>PfcCI\L APrEVL,” “ ClIaNGlNC N VTURE 
01 SUIT," S too 

Pcint n.'l ratst.i fir%t tn — \s a rule, an objection such as that the 

proper piriiCi are not befare the Court— which, if lalcen in the first Court, might 
ha\e been cured.— should not be listened 10 in .appeal * And subject to this rule, 
an appellate Court c.annot r.aise .an issue in appeal not raised m the Court of first 
instance ,* or lia\c the case .argued on grounds not presented to the Court 
below.* but when .an issue is raised, c.are should be taken that the parties 
should base the fullest opportunity of producing evidence on it • An appellate 
Court should not entertain an objection as to the misjoinder of causes of 
action P or non-joinder of parties • 

A Court should not interfere with a finding not appealed against ® Thus, 
on an appeal as to costs only, it cannot rem.and the case for trial on the merits 

An appellate Court should not reject evidence .admitted below nor decide 
the case nut on the evidence, but upon the allegations m the plaint 5’* nor dis- 
miss the sun because it was brought as .a rent-suit nor because the claim was 
greatly exaggerated,'* nor interfere with the result of n local enquiry;'* 

‘ Aucuuli e Muhsn hingh, (ISSS) II Mad , -IS? 

' Jaiiardlian t FUin Chandra, (10i)J)2C Bom., 317. 

' Dhiirm Dai r Shsma hoondri llcbiah, (1841) .3 .'(no. I. A., at p 243; Nurul 
Huiicin i> Micosihai, (IgnT) 20 (^Ic , I ; so**, however, the ease of Abdulla 
t. Suhbirai jar, (IH78) 2 Mad , 316 : Subba V. Negappa, (18S9] 12 Mad,, 353: 
Vitim t Dhondi, (1891) I3 Bom , 407 : Dodliu v. Madliavrao Naroj'an Gadre, 
(Ib'Jt) 18 Bom., (13 

♦ Erujo Nwndur r I'utick CUunder, (l$7J) 17 W. R, 407 ! ICnslnnath Hoy t*. 

Dwarkaiiath, (1807) 7 W. ft.. Cl ; Moung Ifmoon v Mah Upwah, (IS83) L. R , 
III A . 109, p 120; Alaiihab All r Homin Reaa, (1879) 4 C. L R , 52 ; but 
see Madhu I’erehad r. Gajailliar, (1883) L K , II 1. A., 169, p 195. 

' Catoii t' Caton, (1607) L R . *2 H. L , at p. 144; Official Tiustee v. Krishna 
Chundcr, (18841 C II.I2I A.. 106 , 12 Cdc , 239; Knehubhai v. Krishna- 
bhai, (1876) 2 Bum., 675; ecc, however, Hickson v. Lombird, L R , 1 Eng 
App , 324 

* Latoo Mundul v Bhoolmn Mohun, (1872) 17 W, R., 361. 

’ Maula V. GuUura, (1894) 16 All., 130. 

• Faramasira t). Krislina, (1891) 14 Alad.. 493 : but see, Ghulam Kadir t». Musts- 

kim, (1896) 18 All, 109 


‘ 0 Aluthra Pershad v. Bundeo Roy, ( 1873) 5 All .II. C , 20. 

‘I ^ - r ,1 T> w. R , l2 , Gour Surnn V. Kanhya .Singh, 

del B iVoonti Soondurce, (1675) 23 W. K , 
1,(1876)2} tv. R, 6iJ ; Ksshee Nath u. 
‘ L, 168 ; Akbur Ah v tiliyea Lsl, (1881) 6 

Suttroughur Puttco ft Marjick Ram Gangooly, (1864) 1 W.R , 199. 

' • Alimod Kubeer v. Alacrae, (|876) 25 W. R , 417. 

I* Ram Chunder Chowdhry V Uariott, (1871) IS W. R., 465. 

* ' Monkee Dumber v. Monkee BballuQdar,dl871} 15 W. R., 423. 
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Effect of order. — If the order is for particular evidence, the lower Court 

. i • - • - .... 

llCl' 


iwn 

As 

in 

Kessowji \ G t. Rty. to ,* where the practice is strongly deprecated 

29. Where additional evidence is directed or allowed 
Point, to b. dolined to be taken, the Appellate Court shall 

and recorded. specify the poiots to which the evidence 

is to he confined, and record on Us proceedings the points 
so specified 

Act XIV of 1882, s 570. 

This rule applies to H C. 

Form of order. — See Ramjoy Surmah v. Puran Kithen-} 

Judgment in appeal. 

30. The Appellate Court, after hearing the parties or 
Judgment when and their pleaders and rererring to any part 

where pionounccd of the proceedings, whether on appeal or 
in the Court from whose decree the appeal is preferred, to 
which reference may be considered necessary, shall pro- 
nounce judgment in open Court, either at once or on some 
future day, of which notice shall be given to the parties or 
their pleaders. 

Act XIV of 1882, 8. 571. 

This rule Applies to H. C. 

Hearing —When a case is called up for hearing m regular appeal, the 
Court should allow the parties or their pleaders 10 submit the evidence on the 
•' ' ' ' * re control of 

* lien grounds 

■ ■ the appeal 

■ eal would he 


‘ CoIiUee Loll t. U.adhs Singh, (1864) 1 W. U., 3)7. 

* Ahmed F.czza c. Enact lloasein, (I8G4) 1 W. R., 330. 

• r.amdiandra !•. Sono Sodashiv, (IS03) 10 Bom, 3)1. See, Bhag^atl v Kesur 

Kijicrji, (isan l7IJt»(n.,42S; amedAIi v Salima, (1881) C All., 333 , Mumtaz 
V FaUhUusain,US8i>0A«.,39L 

• KcMr.v, ji r 0. 1. V, Illy. Co , (1907) 31 Bom , 3Sl, at p, 302 

• Ram Jnj Siirn-ah e. IWn Kishtn, (1SC2) W. R , Sp. No l23, 

♦ V. (;opdLaU,ltR7t>13\Y U . 5J. 

’ Sret'rcUdi Roy r. UnibiU Omm, (1803) 12 W. R , 375. 

* MicUintMh r. Watson, (iSGj) 3 W. R , Act X. 12.3. 

»• *■ Khmtwrtj, (1S71) 15 W. ?. , 200. 

Kijh r. Sinlar Khan, (1872) IS W. U , 2l8. 
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Return of plaint.— An appclhte Court « not bound to return the plaint 
under all circuinslince', «hcrc defect of jurisdiction appears.* 

Death of the appellant — When the Court heard .ind decided the .appeal 
niihout bem? .a«.arc of the death of the appellant, the decree «\as held to be a 
nullit} * 

Dutyofan appellate Court— See ‘M>t-TERUts‘E the c\sk," r. 2j, 

p loio nnd “ KtKsT R \l‘'EI> IN sPhCI \L Ari’E VL," “CH\Nu1S'C N'VTURE 

OJ «U1T," S too 

w.’/ riMxc.r/rf/ j« a/yrr/ — \s a rule, an objection sticli as that the 
proper piriics .are not before the Court— nhich. if t.ahcn in the first Court, might 
ha\c been cured. — should n>t be listened to lo appetl ® And subject to this rule, 
an appellate Court c.innot raise .an istue in appeal not raised in the Court of first 
instance .* ur lM»e the c.ase argued on grounds not presented to the Court 
belo" .* but «licn an issie is i.aiscd, care shtuld be taken that the parties 
should haic the fullest opp irtunii) of proiuctng etidenccon H* An appellate 
Court should not entertain an objection as to the misjoinder of causes of 
action ,* or non joinder of patUcs • 

A Court should not interfere with a finding not appc.aled against.® Thus, 
on .an appe.al as to costs onlv, H cannot remand the case for trial on the merits.*** 

An appellate Court shoul.l mt reiect evidence admitted belmv j’* nor decide 
the case nut on the evidence, but upon the alleg.>iions in the pl.aint;*® nor dis< 
iniss the sun bec.tuse it vs.as brought as .a rent suit ,'® nor because ihe claim nns 
greails eiiaggcr.ated ,* ♦ nor interfere with the result of n local enquiry;** 

‘ ^ ueuxb r Muhai, '‘ingli, II Mit.l , 4!fJ 

' Jaiiardlian v I.tm Cliandia, (IdoJ) tlC Itom , ,TI7. 

* Utiiirin Dksr .'sliima bootidn IMntli. <IHI|) ^ .Mmi. J A , at p 242; Niirul 

Husvtiri t Miccmhii, (IKTT) 20 Cnlc , f , hv'*, howovor, tlio case of Abdulla 
c ‘'ubbiras jiir, (IH7.H) 2 M.id , . .Sniilui f. Nngnppa, (lifSD) IJ Mud, 353; 

Vitliii r liliondi, (1991) 15 Uoni , 407 ; l*<M)l>n p. Mndhasrao Xnrnyaii Oadre, 
<1994] 19 Bom., |13. 

' brojo •xiondur t’ Tutiik Chunilrr, (1872) 17 W. U., 4U7 s Kiialiiii.Uli Koy r 
IfMArkaiiatli, (1907) 7 W T< . Cl ; Moung irmuoii r .Mali Ifpivah, (ISS3) L. B., 
1 1 I A , MI9, p 121) ; Madhab All r IIoM<nin Beci, (1879) 4 C. L. B., C2 ; but 
scL Madho I’trvbad p. fJajuUiir. (I8S3) L it., 11 1. A., 18C, p. lOu. 

' Cacuii f’ Caton, (1907] U. ft . 2 II L , nl p 141; OHieial Tiiistec v. Krishnn 
Chundtr, (IHSli h U . I2 I A.. I(W ; 12 Calc , 2,^9 ; Kiicliublmi v. Kristina- 
bliai, (1878) 2 Burn , CTr ; roc, hou.'ser, Hickson i'. Loiiibnrd, h R., 1 Knir 
App , 32i 

‘ Latoo Mundul v Bhoolmn Mohun, (1872) 17 \V, R., .lUl. 

’ MauU p. GuUura, (1891) 1C All , I.TO. 

• Parumasirap Krishna, (1991) 14 )Iad.. 493 ; but see, Glnilani Kadir v. Musta- 

kim, (ISOC) 18 All., 109 


iluthra Perslud p. Dandeo Boy, (1873)5 AU.JI. C , 20. 

“ Mohabecr P'"" • .. ». t< 

(I8C5)3\ 

170 : Luc ‘ 

Molicsh 
Calc , OCG 

bultrougliur P.ittua p, Alatiiek Ram Gangooly, (18C4) 1 W.U , 109. 
»« AhmsJ Kubeer v. ilacrae, (I87(j)23 W. R , 417, 

>* Ram Cliunder Chowdhry v. Uariott, (1871) 15 \V. R , 4(33 

•• llonkee Dumbor p. Monkoe BhaUundnr„(1871) 16 \V R. 4’J 
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especially when the judge himself has inspected the spot nor interfere with 
the discretion of the Lower Court as to costs, unless satisfied that there has been 
some miscarriage or mistake ® 

Points raised first in appeal — -Care should be taken that injustice should not 
he done b\ interpreting the pleadings too strictly and the Judge of the first 
appeal has jurisdiction to take cognizance of a defence raised in the grounds 
of appeal, though not raised in the first Comt;* or a title in support of the 
claim ® The rule that the Court of appeal should not decide the case on a new 
point which should be observed where the parties have litigated on a certain 
state of facts,® does not refer to cases in which the plaintiff has failed to prove 
the basis of his claim, such as notice to quit, when the infirmity can be pointed 
out in special appeal or hold when the points raised aie as to jurisdiction,® 
or limitation,® or to the validity of an award the defect of which was not known 
to the objector in the first Court or that the plaintiff has no cause of action 
or go to bar the suit^® But where an issue, which should have formed the 


appeal * nor an objection on th* - ■> - '• 

should any objection to granting 

was heard on the meuts An 

a document, reference to which is 

as affording a basis to some of th 

to be taken by him in appeal 


t JJnndahun Dliarolco e. Dhununjoy Naraln, (1S72) IS W. R., 452 

• Luchmun Ram v. Watson, W. R , ( 18 C|), 14C. 

» Gunga Pcrshatl Saint v. Maluvtani Dibi, (1881) L R., 12 I. A , 47, p, 51. 

‘ Mailho I’ersliad t>. Gaj.vdhur, (1883) L. R , 11 I A-, 180 

• fniiidun e Mudhoo Chiindcr, (ISS7) 14 Calc , 502 

• Lukhce Dcssee v Mahomeil ALul, (I8C5) 2 W. R , 2. 

• Alxlulh r Sublnrayjar, (IS7S)2 Mad, 310, Snhha p Nagappa, (1880} 12 

Mad , Ifil) } Vtihu v, Dhoiuh ()80l) 15 Itom , 407 { tlist. in Sujjod v. Gaiiga 
(lOOj) 0 C.ilc. \V, N , 4Ci> ; and eec, Ashanulla v. Hum Churn, ilbOl) L U 
10 I A., 101. ' 

• Ilrtni Ruttun Bhuggut n Ruknonlsli, (1861) 1 W. R , 250 ; Auklul Chancier »>. 

Muhcencs Moliun, (1870) 4 C. L U., 401 ; Sclhup. Venkatrniiia, (iSSG) 9 Jlad *, 
112 } Jsncimm.v r. hutiha. (1838) ll Mad , 197, and aec, Biru JIahata w Shv-ama 
CUutn, (1805) K C.vlc., 4H3 


• OUhclooni«sa v, Koochil Sirdar, (1865)2 W. R., 45 


lo Chubs Mai r TTan Ram, (I8CC)8 All, SIS; or re# j«cZ»cafa— KoylaAhua.'itL 
Cln.iul r Monniolieeny, (1863) Marsh, 276; Mugnorooveo v Hitr Chiinder, 
(181’, 3) 3 W. U, Act X, 146; Muhammad Ismail v, Chattar Singh (18S2)4 
All , fiO i hut *LO, Vajtbcnallia tr. Sami I'anditber, (1878) 3. Mad., 116 
" rarhati c Kvh TCaih. (1870) 6 B. L R., Anp , 73 ; Lachmnn Prasad r. 
iCiliadur, (tSTO) 2 .Mi.. 881 ; but see coitim. Kali Comciar v. Dlrmomojee, 
(isr.t) 1 W. U , 21; Hndakhina r. Itajmohan, ()8C9) 11 W. R , 350 : Bukah 
-Ml r J.ijanui, (ISGO) II \V. R.,218. 


’• fiaravvali r. I’aelnniw Sctii (1806) 3 Mad. H. C., 258. 

>• Ihidcan. (1878J9C. D., atp 206; Azizuddiu e. Ramanugra, (1887) 

“ VftVirapv r. I’.udrnpi, (IbW) ICBom., 120. 

•• U-Um r Madhuran K.vrflvan Cadre, (1891) 18 Bom., 113. 

H^Ol) 15 Rcim., C97 : compare, .Maina ». Brij Mohan, 
” lllub. K •'• ht JCi't. AppevCS. 100. 

“y ti.liiii r. Vra«anna Kumari, (1901) 28 Calc., 142. 
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Judjrment of Court.— The piities to the suit are entitled, ns well on 
questions of fict as on questions of law, to demnnd the decision of the Court of 
appeal, and that Court cannot cx-iisc itself from the task of wcighinj; conflicting 
esidcnce and drawing its own inferences and conclusions, though it should 
.alwass bear in mind that it has neither seen nor heard the witnesses and should 
make doe allowance m that respect this proposition was re-afRrmcd James, 
L J , said — “\\ ith re«pecl to the great weight due to the decision of a Judge of 
the Court of ilrsi instance, whenever, in a conllict of testimony, the demeanour 
and manner of the w incsses who ha\c been seen and heard by him arc material 
elements in the consideration of the truthfulness of their statements, I repeat, and 
adhere to. what we said in the case nf TAe O/'ifinifi.iHf't (l P D., 2S7) Of 
cnuisc, if we are to accept as final the decision of the Court of first instance in 
cicrv ca‘c where there is a conflict of evidence, our labours would he very much 
lightened Hut ihen, that would he in truth doing away with the right of appeal 
in all cases of nuisance, for there is never one brought into Court in which there 

. ■ » . - ■ 1 
• . • r 

It has been remanded under r 53 or dc.aU wiili undei r 36 ,* There are decisions 
which are difllculi 10 reconcile with this doctrine; sucli as tliat an appellate 
Court commits an error in law in disbelieving witnesses believed by the first 
Court, unless there are cnAfrc-iw/x for so doing,* or tint it is not 'justified in 
beliesing a witness whose deme.anour has been declaied not satisfictory ® If 
It reverses the judgment of the lower Court, it should stale clearly and fully its 
reasons for doing so * 

Presumption in favour of first Court —The picsunipiiou is m favour 
of the judgment of the lower Court, and the appellate Court sliould not interfere, 
unless It IS shown to be wrong manifestly wrong and then the appellate 
Court should show the grounds on which it comes to an opposite conclusion.^ 

Contents, date and 31. The judgment of the Appellate 

signsiure of Judgment Court shall be ill Writing and shall state — 
(«) the points for determination ; 

(6) the decision thereon ; 

(c) the reasons for tho decision ; and 
{d) where the decree appealed from is reversed or 
varied, the relief to which the appellant is 
entitled ; 

• The Glannibanta, (1876) 1 1*. T>., 237; Tiiy«nimaul r. Sa?hachalH Naiker, 

(180.3)10 Moo., 1. A., 430; Muhammad ». Zubud.i, (1888) L R.lGl.A, 
203, p 21]; 11 All, 460; Smith v. Chadwick, 9 ^PP , Cas., 187, 
p. 194. In the case of Bigsbjr r. llickinson, (1876) 4 C. 1).. 28. 

* Boliimani Dahl v. Zamiruddin, (1881) 8 C. L. R , 597 > Kirani Ahmedula v 

Subabhat, (1834) 8 Bom., 28. 

» Umed All v. Salima, (1891) 6 All , 333 ; Mumtaz Besuni v. Fateb Husain 
(1884) 6 All., 391. ’ 

4 V'Uin .. /tir*r«o-T«r n gQj . jjoyniobutty Dossee 

■ nd Chunder i>. Rutiieesur 

* ■ * • , W. It., 26. 

* Bam Rangini Chanda « Chandra Benode Pal, (1897) 1 Calc \V. N., 691. 

» Taliboomssa V. Sham Ki«hore, (1871) 15 W. It., 228; Sholabdee Biswas v 
ilolamdee Mundul, (1876) 23 W. R , 30. 

• Wiso V. Suoduloonissi Cbowdhnini, (1866) |1 Moo. I A., 181. 

• ITunsoob Bibee v. Ah ileah, (18?2) 17 W. R., 358. 
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and shall at the time that it is pronounced be signed and 
dated by the Judge or by the Judges concurring therein. 


Act XIV of 18S2, s 574 
This rule applies to H. C. 

So much of it as relates to the signing and dating of judgment has been 
declared not to apply to Lower Burmab, see Garette of India, 1900, Pt. I, p. 7Z°- 
Points for determination. — ^The judgment must be confined to tbe 
Issues tried in the lower Court' and should contain the particulars mentioned 
in this rule - 


Reasons ~Not the reasons for coming to any conclusion of fact, but the 
reasons showing upon what points of fact or law the decision runs ^ 

Contents of judgment. — It is incumbent on an appellate Court to state 
_ .v._ . . 1 — -.p ..j •- .V . . jjj reasons ® 

ision of the lower Court’ 
sues,® and in reversing 
and this is also the rule 


with costs,” the judgment 
rejected under 0 XLl. r ii 
Court’s judgment that no 
• • lower Court’s decision IS not 

. . , „ luld contain the points for 

deusion, and the reasons for the decision.'® In another rase, it was held that 
the Judge should not have confined himself to saying that the plaintiffs evidence 
proved plaintiffs case, but should have stated what the evidence was, and in 
what way and for what reason u proved the plamtilTs case'* And where a 
Judge discredited witnesses without giving his reasons, or stated that the defence 

' Official Trustee v. Krishnw Chunder. (1834) L R , )2 I. A , 166 5 12 Calo , 239 } 
Livchho V, Har Sahw, (1890) 13 All , 4C 

* Noor llaliomed v Zuhoor Ah, (1869) 11 W. R , 34 See note mider r. 20 

* Rame«tur Bhuttaeharjee v. Bhanoo, (1869) 12 \V R , 272 

* fehurhessur Ohose t>. Sadboo Churn Ghcse, (1871) IS W. R , 130 , Raiohiinder v. 

Rnmakant, (IS71) 16 W, R., 324. sec p 336 

* (lofialrao t>. Kishor, (1885) 9 Bo"* a- • o.i. v,. .1 n *11 

20; Haimabati Dasi » Govi 
Baksh ' 
mayet 
473 ? 

(1871)16 TV R,280 

« Bhagvan r. Kesur Kuverji, (1803) 17 Bom , 423 , Ramchaudia v. Sono Sadashiv. 
(1895) 19 Bom , 551. 

Radha Gobind v. Kara Kishore, (1867) 8 TT’. R.. 340: Rajoo v. Raj Koomar 
Singh, (1867) 7 TV. R., 137 ; Khettur Alohun i>. Bliyrub Chunder, (1865) 3 
TV. R„ 126 i \ ! 

Bhagbut Khan v Pnddo Bewa. (1865) 3 W. R , 192 ; Korban Ah v. Ashan All, 
(1865) 4 TV. R , 4. Sec also Eahban t> Jaioiangal, (19(lGj A. W. N., 86, and 
Mhasa V. Davulah, (1905) 7 Bom.L,R . 174 * ' ' ' 

Bell V Gurudas Roy, (1868) 1 B. L R , A. C., 50. 

Baghuoath v. Nilu, (1885) 9 Bom , 452 

Srikant Dey v Hun Das Pal, (1882) 11 C. L R., 131. 

Ic , 97 : disu from Samin v Piran, 






, rV, R, 176 See also, Kamat v. 
, end Imnt Bingh v. Koylashoo Koer. (1869) 11 
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IS “ridiculous” or “.ibsurcl,” «\Tlhou! Risinj: reasons,* orga\e no opinion at all, 
but merely concurred wiih the first Court,* or merely said th.at he considered 
the “ Mimsifs decision fur and equil.ible , ’ in all these cases the judgments 
have been considered inipeifect ® Hut where the decision of a case involves 
issues of fact chietl), and the first Court has gone into the evidence carefully, 
the Court, if It agrees VMih the loner Court, IS not bound to state in detail the 
reasons previously recited and in nJnch it concurs * The rule should, hoii'Cver, 
be followed stricilj when the judgment of the first Court is reversed,® although 
It IS not necessary to meet c.ategorically every one of the arguments advanced 
bv ii,® or to give a review or selling forth of tht whole of the evidence.* 
Where the Judge of the lower appelliie Court did not record his judgment as 
required by s 359, .\ct \ HI of 1859, ihe case was sent back to him to state 
the points for decision and to give his decision upon those points consecutively.® 
Where a judgment omitied to make mention of certain important documents, 
and a finding that the plamiilf’s claim w.as b.arred by limitation was based on 
statements without referring to any evidence to establish them, the judgment 
was held to be insufficient ® But the judgment should not be based on a docu- 
ment which was ncilhcr produced in the first Court nor marked as an exhibit 
by the appellate Court m compliance with the requirements of r. a8*® The 
judgment of an appellate Court should show on the face of it that the points in 
dispute were cle.arly before the mind of the Judge and that he exercised his own 
discrimination in deciding them ** A Judge having remanded a case for further 
evidence to be taken and a fresh finding recorded on a question of fact, he is 
bound to examine the correctness of the finding and to state in his judgment 
the reason for which he either accepts or rejects it ** 

Hl(;h Court ^The same rule applies to judgments passed by the High 
Court on appeal ,** and to cases remanded for the iriat of issues ,*® it is doubtful 
if It applies to cases in special appeal where the Court upholds ihe judgment 
for the reasons given by the Court below ** 


‘ Juggessurce Dubia v Gudhidhur, (18CG) C W R , Act X, 21. 

* Ommutul Fatimv v Janco Khvnuni, (l$Gi) I W R , 2Ddj Khelluck Chunder 

V, N'uiid Ram, (J863) 2 'V. R , 7 
' KriiCiia Rcddi v Srmiv.vsi, (1809) 5 Mad H C,174 

• Juggestiir hvhoyt- Copal Lall, (1871) 15\V. R.St! Shah Ekbal Hoasem v. 

Uun«ce Salioo, (18TC) 'V' U, fJ; Imrit Lall t'. Nuckdicd Sahayc, (18GS) lO 

W R, lOi) , Kulumutcov. Jowahar Lall, (I8G9) II W. K, .118; but see, 
Adhven Mia-ter V Jogruj, (I8C9) It W. K, 312; and tiliumbhoo Xath t-. 
Prokaih, (1807) 8 W ft., 272 


‘ Knrtic Nspit v Prosonnomoyee Nsptineo, (18C3) 2 W. R , 77 : llunsoob Bibeo 
ti All Meali, (I8T2) 17 W. B , 358 , bliathuk Paul e. Cndhadhitr Rov- (1803) 
. ,1- i» i.in. V, . a, /i.trQv o a, r R. App,^, Jlahomed 

■ usiil Fatwa v. Chancloo, 

ikatcxh JIanjaya, (1892) 


• Krishncndro Roy t. Digowborce Debia, (1871) 16 W R , 15 , Shutr-ehurooddy 

V. Jan Mahomed, (1874i21 W. R ,200; see also, Indrabati v. Mahadeo, (1868) 
1 B L R, S N.. u 

’ Noor Mahomsd v. Zulnor Ali, (1869) ll W. R., 34. 

• Tatur Khiwas i- Jagannath, (1871) 7 B L R., App , 14 j 15 W. R , 131. 

» Appa ICalgi Naik t>. Mallu, (1892) 16 Bom., 477. 

Juggernath v. Kanai Das, (1901) C Calc W. N., 31. 

“ Sitarama V Suryaiiarayaiia, (1899) 22 4Iad , I2. 

*• Kunlii Marakkar i>. Kutti Umma, (1897) 20 Mad, 490 ; Subbava v P^nma 
Reddi, (1899; 22 Mad , 344. 

“ Katchelkalcyana u Kachivijaya, (1867) 12 Moo I. A., 5C2 

'• Umed Ah v. Salima, (I8S4) 0 All , 383 

>* Sundar Bibi v, Bisheahar Nath, (1887) 0 All,, 93 See s. 123, 
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Second appeal. — ^The mere omission to record a lud^ment is not a good 
ground of second appeal otherwise m Allahabad ;* but if the same Judge is 
m office, the High Court may, if it considers it necessary,® keep the case in 
special appeal, but return the proceedings to the lower Court and require the 
Judge to state his reasons,* or if he is not in office, direct a re-trial.® Where 
no reasons are given by a lower appellate Court for the conclusions arrived at, 
such conclusions cannot be accepted as legal findings of fact in second appeal 

32- The judgment may be for confirming, varying or 
Wlul judgment mny rovorsiiig the decree from which the 
direct appeal is preferred, or, if the parties to the 

appeal agree as to the form which the decree in appeal shall 
take, or as to the order to be made in appeal, the Appellate 
Court may pass a decree or make an order accordingly. 

Act XIV of 1882 , s 577 . 

Stt SAardit Bhagatv. Shah Muhammad 

33. The Appellate Court shall have power to pass any 
decree and make any order which ought to have been passed 
Power ot Court of 0*' made and to pass or make such further 
Appeal. Qj. other decree or order as the case may 

require, and this power may he ex.erciscd by the Court not- 
withstanding that the appeal is as to part only of the decree 
and may be exeicised in lavour of all or any of the respon- 
dents or parties, although such respondents or parties may 
not have filed any appeal or objection. 

Illustration. 

A claims a sum of money as due to him from X or Y, and in a suit 
against both obtains a decree against X X appeals and A and Y are 
respondents. The Appellate Couit decides in favour of X. It has 
power to pass a decree against Y. 

R. S O. 58 , r, 4 

This rule applies to H. C. 

This rule has been adopted from the English rules and orders for the purpose 
of giving to the appellate Court the fullest power to do complete justice to all 
the parties to the suit ® 


‘ Golanv Hossein v. Ram Doyal. (1869) 12 W. R., 1S2 , Bisvanath Haiti v. 

Baidyanath, (1886) 12 Calc., 199 
’ Sohawan v. Babu Nand, (1887) 9 AIL, 26. 

» feham^hurooddy v. Jan M^homel, (18741 31 W. R , 2G0. 

* Doolee Chunil v. Oomds Begmn, (1872) 18 W. R , 473 

' Brohmo, (1873) 20 W. R , 403; Assiaullah v. Hafiz 

Mahomed, (1884) 10 Calc , 932 
Ningappi V Shivapp.!, (1895) 19 Bom., 323. 

’ Bhardu Dhagat v. Shah Mohammad (1892) 14 All., 3o0. 

• beo Report of Special Committee. 
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3^ Where tlie appeal is heard by more Judges tlmii 
, . ,, one, anv Judge dis-«enting from the judg- 

l)ii<»cnt to i>e rerf>n!etJ. , .in®,. • ••• 

inent of the Uourt shall state in writing 
the decision or order which he thinks should bo passed on 
the appeal, and he may state his reasons for the same. 

Act -XlVof 18S2, s syC). 

This rule applies to H. C. 

Decree in appeal. 


Date en.i eanient* of 35. (l) Tlie decrco of the Appellate 

Court shall bear date the day on which 
the judgment was pronounced. 

(2) The decree sliall contain tho number of the appeal, 
the names and descriptions of the appellant and respondent, 
and n clear specification of tho relief granted or other ad" 
judication made. 

(3) The decree shall also state the amount of costs in- 
curred in tho appeal, and by whom, or out of what property, 
and in what proptirtions such costs and tho costs in tho suit 
are to be paid. 

(4) The decree shall be signed and dated by the Judge 
or Judges who passed it : 

Provided that w’’"”" -.jq and 

Judge ei'sentinyDom * them 

judgment need not sign ^ fudge 

dissenting from the judgment of the Court 

to sign the decree. 

Act XIV of 1882, s. 579 

This rule does not apply lo H. C.orto the Punjab Chief Court in the 
exercise of their appellalejurisdiccion, or lo the Judici.al Commissioner N. W., 
Frontier Province — O XLIX, 5. 3 See s 638, Act XVIII of 1884, s. i 5 (3), and 
s. 46 <3) of the N. W. Frontier Province Law and Justice Regulation, 1901, 
(VII of 1901) 

Date.— The date which ihc decree must bear is the date when the judgment 
was delivered * 

Claim — It is not necessary that the claim should be stated in the decree so 
as to make it a part of the decree itself.* 

Appallate Decree — The decree of the appelhate Court supersedes that of 
the first Court and is the decree to be etecuied, and limitation runs from the date 
on which It IS passed * 

« Parliati v. Bhola, ( 18 D 0 ) 12 All., < 9 . 

* Soudo Shrmivasapa v. Kriahnapa, ( 1837 ) 11 Bom., I77. 

» Mahammad Suiaimaii f. Muhammad Yar, ( 1839 ) 11 All., 267 } and «. 110 
G 5 
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The decree in appeal may vary the decree appealed against not only in the 
points in which it IS erroneous, but also in respect of matters occurring subse- 
quently which are admitted, t provided the eiioneous portion has been appealed 
against * 

The decree should state by what parties and m what proportions, if necessary, 
the costs of the suit are to be paid ® This sum the Court must take for granted ; 
and It need not go into particulars or set forth m a schedule the different items 
which go to make up the costs of the first Court * It ts a convenient practice for 
a Court to annex to every decree the costs incurred by both parties,® and if the 

,1 -- . — r (he costs of the first Court should be 

peal IS affirmed upon wholly different 
Court, the appeal should be dismissed 


The appellate Court can direct how its decree should be earned out ® 

Where the decree of an appellate Court was in general terms, “ that the 
appeal be decreed with costs,” and the judgment indicated a different intention, 
It was held that execution should not have been allowed for the whole of the claim; 
but confined to what was the manifest intention of the Court In other words, 
the decree should be interpreted by the judgment.® This seems doubtful 

Effect of decree —See “ Effect of Dkcuee,” s. 109 

36 Cerfcified copies of the judgment and decree in 
Oop«, of lodamon. appeal shall be furnished to the parties 
and decree to be tar- OH application to the Appellate Court and 
a,.hed to port,.. Jheir expense. 

Act XIV of 1882. s. 580 

This rule applies to H. C. 

37 . A copy of the judgment and of the decree, certi- 
fied by the Appellate Court or such officer as it appoints in 
^ j this behalf, shall be sent to the Court 

dewp^^to br^Qt to ^hich passed the decree appealed from 
Court whose decree ^nd shall be filed With the original pro- 
appea e rorn. ceediogs in the suit, and an entry of the 

judgment of the Appellate Court shall be made in the regis- 
ter of civil suits. 


Act XIV of 1882, s. 581. 
This rule applies to H. C. 


* Sakharam V Han, (18S2)C Bom , 113 

* Rughnath r. Pareshram, (1883) 9 Calc , 035. 

* Kashee Chunder v. Bungsliee Buddun, (1875) 23 W R , 89. 

* Molhoors llohiin Roy r Hnry Kishore. (1872) 18 W. R . 289, on review from 

Hurree Kislioro v Mnt)ioorA Mohan Roy, (1872) 17 W. R., 415 ; Rajknshno 
Singh V Pranoda Dahee, (1874) 21 W B , 74. 


• Nubo Kristo V Parbutty Churn, (1870) 13 W. R., 23 

• Mahomed BusseeroolUli v. Ramkant, (1871) 16 W. R., 2G6 
’^F^^cherv Kamala Naickei, (1859) 8 Moo I A., 170 ; 3 W. R., P C„ 

KaUe Doss Sandyal v. Luchmeepnt Doogur, (1870) 14 W. R., 145. 

. U,hd„ feg Z.IM, (1871) 16 w. E.. 530, 
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Appellate decree — The effect of these rales, 35-37, is that the jdecree in 
appeal completely supersedes the tlecfce of the first Court, e\en when 7 t merely 
affirms it.' 


■ Muhammid Sulaiir 
Decjiei.,” e. 149 


Mahammail Yar, {1889J 11 All, 267, and “Fivst 
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OllDER XLII. 


A^^eals from Appellate Decrees. 


Procedute, 

appellate decrees. 


1. The rules of Order XLI shall 
apply, BD far as may be, to appeals from 


This is a new rule. 



0. XUII, r. 1.] 


APPEALS FJtOM ORDERS. 
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1 . 

Appeal! 


ORDER XLIII. 


from Oi-iUrs 

An appeal shall lie ftoin the following orders 
, . under the provisions of section 104, 

Imm orOer* , * ' 

namely : — 


(n) an order under rule 10 of Order VII returning a 
plaint to he presented to the proper Court; 

(b) an order under rule 10 of Order VIII pronounc- 

ing judgment against a party ; 

(c) an order under rule 9 of Order IX rejecting an 

application (in a case open to appeal) for an order 
to set aside the dismissal of a suit ; 

(c/) an order under rule 13 of Order IX rejecting an 
application (in a case open to appeal) for an 
order to set aside a decree passed parte ; 

(e) an order under rule 4 of Order X pronouncing 
judgment against a partj' ; 

(/) an order under rule 21 of Order XI ; 

{g) an order under rule 10 of Order XVI for tKe 
attachment of property ; 

(/i) an order under rule 20 of Ordor XVI pronouncing 
judgment against a party ; 

(i) an order under rule 34 of Order XXT on an objec- 
tion to the draft of a document or of an 
endorsement ; 

ij ) an order under rule 72 or rule 02 of Order XXI 
setting aside or refusing to set aside a sale ; 

{k) an order under rule 9 Order XXII refusing to set 
aside the abatement or dismissal of a suit ; 

(1) an order under rule 10 of Order XXTI givin«> or 
refusing to give Jea\'e ; * 

(in) an order under rule 3 of Order XXIII recordincr 
or refusing to record an agreement, compromise 
or satisfiiction ; 
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(n) an order under rule 2 of Order XXV rejecting 
an application (in a case open to appeal) for an 
order to set aside the dismissal of a suit ; 

(o) an order under rule S or rule 8 of Order XXXIV 

refusing to extend the time for the payment of 
mortgage-money ; 

(p) orders in interpleader-suits under rule 3, rule 4 or 

rule 6 of Order XXXV ; 

(o) an order under rule 2, rule 3 or rule 6 of Order 
XXXVIII ; 

(r) an order under rule 1, rule 2, rule 4 or rule 10 
of Order XXXIX ; 

■ (s) an order under rule 1 or rule 4 of Order XL ; 

(/) an order of refusal under rule 19 of Order XLI to 
re-admit, or under rule 21 of Order XLI to 
re-hear, an appeal ; 

(m) an order under rule 23 of Order XLI remanding 
a case, where an ?mpeal would lie from the decree 
of the Appellate (Jourt ; 

(-u) ail order made by any Court other than a High 
Court refusing the grant of a certificate under 
rule G of Order XLV ; 

(«;) an order under rule 4 of Order XLVII granting 
an application for review. 

Act XIV of 1882, « 58S 

2. The rules of Order XLI shall apply, 
so far as may be, to appeals from orders. 

Act XIV of 1882, s. 590 
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PAUPER APPEALS. 


1031 


OliDim XLIV. 


J'miprr Appmh 

1. Any piilitlol to prefer an appeal, who is 

Who CTO ai.fv\i «» unaUlo t4. p.-iv the fee required for tlie 
ji»'*niora»<h»« of appeal, may present an 
application accompamod l»y a Jiiemormuluni of appeal, and 
may Ijc allow oil to appeal ns a pauper, subject, in all matters 
ineludiijo till* proveut.Uiou of such application, to the 
provisions relniiuo to suits by paupers, in so far ns those 
(iroi are applic.ible ; 

Piovide.l tint the Court .shall reject the application 
im % uulo^s. upon .1 perus’ll tlicreof amt of the 
ti'"i f.ir o( judgment and decree appealed from, it 

seo'' reason to think that the decree is 
contrary to liu\ or to some ti'^age having the force of law, or 
is otlieiwjso erroneous or unju&t. 


Act M\ of i 8E2 , s 592 

Tins rule applies lo 11 C as to practice, see .S ikiikti v GanPiU.^ 

Appeal — \n .ipphration for leave to appeal in fornui pauperis need not be 
pretrii<*<l hi sep.antc formal' applic.atton for inquiry into the pauperism of the 
applirant* It must be presented wiihm ao d.ays from the date of the decree 
appeilcd agsinst and must be .«i-c<impanied by,a memorandum of appeal, a copy 
of the derree or order appealed against, and a copy of the judgment upon which 
ihe decree Or order is founded No extension car» be allowed under s 5, Act XV 
nf 1877, (ss 4 &. 5, Act IX of 190S) ^ And where an .application to appeal in 
forma pauperis was rejected and a regular appeal on a proper stamp was 
subsequently presented but after time, tt tvas held not to relate back to the time 
of the .applicaiion in fonna pnupens * 

A plaintiff whose suit bad been dismissed presented an unstamped memo- 
randum of apptal and a pennon for leave to appeal as a pauper Leave to 
appeal as a pauper was refused, but the Judge gave leave to amend the memo- 
randum of appeal by stating the claim at a lower val.iation, and a week’s time 
w.as granted to the appellant to pay the reduced fee Tne fee was paid and the 
appeal accepted, but it w.as sub>equently dismissed as barred by Iimit.ation On 
second .apneal to the High Court, it was held that the appeal was not barred by 
limitation® When an .rppeal at first presented in is admitted 
after time on payment of the full Comt fee, the Court muit l>e taken to have 
exercised its discretion under s 5, Act XV of 1877, (54, Act IX of 190S) ® 

' Rakiihaiv Gaiqiat, (1901) 2S nom , 451. 

• KatiiocI P«ory f. Shea I’oory, (ISC9J I All If (7., tG7. 

• Becln V Ahsaiiullah. (1890) 12 All , 401 ; Pnrhiiti v. Bhola, (1890) 12 All 79, 

p 93 ; Maliadov r. L,ikt-liin4n, (189^) 19 Boni , 43. 

• Bishnath v. .Taganiath, (1S91) 13 All , 30i 

• Bai Ful V. Di-sai Mniiorbhai, (|S9S) 32 Bom , 849. 

' GirwarLolv Lukslimi Xamin, (1904) 56 A}1., 329 
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Security. — If the appellant is found to br ■ *• 
ted, he cannot be called on to give security for 
lant, but a respondent, and wishes to 61e 
before it can be heard ® 

Order reiecting. appeal.— The Code gives no appeal from an order 
refusing leave to appeal as a pauper. In one suit the High Court, on a motion 
from such an order sent it back to the appellate Court for re-consideration, with 
an expression of their opinion * 

An appeal presented on behalf of a pauper by a vakeel retained under an 
ordinaiy retainer and not authorized to sign as agent should be rejected.* It 
should be made by the party m person.® 

Original Bide — No appeal is allowed from the order of a single Judge 
on the Original Side of the High Court rejecting an application.® 

Where a guardian obtains leave to sue in forma pauperis on 
minor, the mere rejection of the suit supplies no ground for throwing the costs of 
the sun on the guardi.’n t 

Court-fees — See Act VH of 1870, Sched. 11, art 3 

Limitation — The period of limitation for leave to appeal as a pauper is 30 
da>s, see art 170, Sched II, Act XV of 1877, see (Act IX of 1908) 

2. The inquiry into the pauperism of the applicant 
Inquiry into pauper- Diay be made either by the Appellate 
Court or under the orders of the Appellate 
Court by the Court from whose decision the appeal is pre- 
ferred : 

Provided that, if tlie applicant was allowed to sue or 
appeal as a pauper in the Court from whose decree the 
appeal is preferred, no further inquiry in respect of his pauper- 
ism shall be necessary, unless the Appellate Court sees cause 
to direct such inquiry. 

Act Xtv of 1882, ?. S93 
This rule applies to H. C 


‘ Xu3«,eeroorlden Biswas r. Ujjol Biswas, (1872) l7 W. R , 68 [see, however, 
Jogendro Deb Roykut, in (ht malttr of, (1872) 18 \V, R , 102j. 

• lUsliraoneoDossee V. Junmojoy Mnllick, (1803) 9 W. R., 356 

’ ‘''wi™!.? K., 415 Bee, however, 

Uarsaran Singh v. Muhammad Raza, 0882) 4 All , 91. 

‘ Bhugobutty Kooer r. Ganesh Dutt, (1874) 21 W. R,, 308. 

• Nnn'.i, til «, (1S85) 8 Mad., 604. 

• Rnnc''""' I ' 7- - 

Ma , ■. Somasundra, (1903) 26 

’ Dnje.. 
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ORDER XLV. 

Appoils to the King »»» Cimncil. 

1 . Itj till's order, uiilo?'» there is soinetliiijg repugnant 
in the subject or context, the expression 
(v-rf-* ■ ■lint,'. “tlecrce” sliall include a final order. 

Act <if Xt\' of iSSs, s 594. 

.\n order dutiiisjinj- .1 petition by .1 comoinv for ihc confirmation of n special 
resolution altering ilie memor.nRdum of association 1$ a decree nithin the mean* 
ing of this rule * 

A,,pi,».,o, , 2 - Whoever desires to appeal to His 

ffiiou.. decree eompUui Aitijosty 111 Oouncil shall apply by peti- 
tion to the Court whose decree is com- 
plained of. 

Act XIV of 1S8:, s 598 

In appeal to the Privy Council three motions are required ; (1) that petition 
be received and filed , (3) th.it the recognmnees be entered into by deposit 
made , (3) that the petition be alfoned • 

The Court cannot receive any appeal without the securi'ty>bond duly legis* 
tered, as provided by rule ’ 

Pchhon— The petition of appeal to the Privy Council should distinctly stale 
the subsianiial question of law proposed 10 be submitted to the Privy Council.* 
There should be aUo a full statement of the facts and legal grounds to show that 
[here is a substantial cave on the merits * 

Forma paupens application to appeal to the Privy Council in 
pauperis may be made to the High Court on unstamped paper, accompanied by 
certificate of counsel that there is a reasonable ground for appeal ; the usual 
security for costs and costs of translation must be given.* A separate application 
should also be made to the Privy Council* 

Repreaantation —Pending appeal the appellant died, and the Suclder 
Dewany directed the Zillah Court to take evidence and determine the right of 
succession Evidence was taken and the SuJder Court entered the name of A. 
It was held that the validity of the order directing substitution could not be 
questioned in appeal, and the only remedy was by review.* 

' Bomtiay Bum ih Tia ling Corporation v. Dorabji Cursetji bhroff, {19031 “>7 
Bom ,415 

* IlurrosoonJry Dossee v Cowar Kristonath, (1842} Fulton, 10. 

• PersUad Sein r. Rajendro Kishore, (1867) 7 W. R., 333. 

♦ All Akbar v Abdul Lntif, (1875) I2 Bom H. C , 8 

» Garee S]onee v Joggut Imlro, {I86(t} Jl ifoo J. A., I, 

• Jowod All, appellant, (1807) 8W,K,43; Gour Sum Dass. in re ftHT'tiio 

W. R . SOj ’ ‘ 

’ Munni R.am f. Sheo Churn, (I84G) 4 Stoo. I. A., 114 ; 7 \V. R,, p. C., 29 

* Kasi PersaJ Nnruin v. Kaw'albasi, (1849) 5 Uoo. I, A., 140. 
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Limvtation — An application for leave to appeal to 


the Privy Council must 
■n application is not 
for obtaining a copy 
n Act (s. 4, Act IX of 
to His Majesty in 


3 (1) Every petition shall state the grounds of appeal 

Certificate as to value and pray for a certificate either that, as 
regards amount or value and nature, the 
case fulfils the requirements of section 110, or that it is 
otherwise a fib one for appeal to His Majesty in Oouneil. 

(2) Upon receipt of such petition, the Court shall 
direct notice to be served on the opposite party to show 
cause why the said certificate should not be granted. 

Act XIV of i88c, s 6oo. 

A cert)fic<it« of appeal given pursuant to this provision that the case is one 
fit for appeal is valid ® 

- Nou-prosecution. — If the peinioner does not prosecute his petition, his 
application niiy be struck off for non-projecuiion ;* with costs but it may be 
re-admitted * 

Certific\ite ex parle—M leave to appeal, be obtained e.r the respon* 

dent may, as a matter of course, present a counier-peiition but if there has 
been laches m applying lo discharge the order, no costs will be given * 

Otherwise —The word “ otherwise” refers to special cases, where the point 
in dispute is not measurable by money, though it may be of great public or 
private import.ince. The mere assent of the respondent does not give ihe appel- 
lant a Tight of appeal ® The mere omission to record reasons is not a ground for 
granting special leave to appeal to the Privy Council from the order or decree 
subsequently made.^” 


Appeal— No appeal lies from the order of a Judge of the High Court 
granting or refusing a certificate to the effect ihit the subieci-matter of a suit is 

* Morolia Uamcliaudra V Ghan'isliam Kilkant, fl89o) 19 Boni , 301 Followed in 

Stnb i>. Uandliarp, (190b) A W. N , 55. inderson v Peiiasami, (1891) 15 
JIad , 169 

* Kuiid.vn Lai Kapur v Beni Madhnb Uitter, (1896) 1 Calc W, N , Ixi ; Sita 

Ram Kesho, m the matter of, (1893) 15 All , 14. 

* Web!) V. Macplierson, (I9J2) L. B , 30 1. A., 238 ; Amar Chandra f. Shoshi 

Bhushan Roy, (1904) 31 Calc , 305 
‘ Moorajee r. Visranjee, (188C) 12 Calc , 658. 

* Secretary of State v. Janardan, (1903) 27 Bora., 124 

* Shankar e. Hardee, (1889) 16 Calc., 397 ; L R 16 1 A., 7l. 

’ Sib Naram r. Hullodhor, (1849) 6 iloo I. A , 207. 

* Mobun tail r Btbec Dews, (1859) 8 Moo I. A . 103. 

» Banar^ai^ Prasad r. Kashi Krishna Naram, (1900) 23 All , 227; L. R., 28 
Cal'c?\\^‘N^^‘>03 (1899) 27 Calc., 333 ; L R , 27 I A., 79 ; 4 

' cLlel’xv)!;' 36*"^'^ ^^***‘' *^*"8*>» dW*) 24 All , 174 ; L. R , 29 I. A , 40 ; 6 
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the X tlue of Kt. lo o».* The Court rerusinj; le.ive to appe.nt should state its 
rcasoTs * 

The mere fart that the Hijjh Court has certified the sufilciency of the 
amount and the » alue nf the suit for an appeal to the I’nvy Council cannot 
mahe appealable an order x\hich does not fulfil the statutory conditions ® 

4 Fi'i* llio purposes of pocimittry valuation, suits 
c«n.oiMhiinn o( ,n.i^ involviiij; stibstatitial]y the same questions 

for (Icterniination and decided by the 
.sanie judjntiMit tnav bo consolidated : but suits decided by 
separate judj^ment'* .shall not be consolidated, notwitbstand* 
inj; that tln-y involve siibstantiitlly the .same questions for 
determination. 

5 In tlie event of any dispute arising between the 
Rrmi.....ii of .ii^puto K, parties as to the amount or value of the 
Omri.if iir^t iii.t-«i.''e suhjoct-inattor t»f the suit in the Court of 
first instanee. or as to the amount or value of the subjcct- 
imitter in dtsputo on appe.al to His Majesty in Council, the 
Court to which ti petitton for a certificate is made under 
rule 2 tnay, if it think.s fit, refer such dispute for report to 
the Court of first instance, which last-mentioned Court 
shall proceed to determine such amount or value and shall 
return its report together with the evidence to the Court 
by wliioh the reference was made. 

Act Xl\' of iSSs, 8 6ot. 

These are new rules inserted by Act V. of 190?. 

A/>ptal-%ttO XUU. r t, (v) 

Kfr^-'ci of rcfuui of 6. Where sucli certificate is refused, 
ciriificiie the petition shall be dismissed. 

The Court should state its re.tsons fur refusal * 

7 . (1) Where the certificate is granted, the applicant 
Security nnd deposit Within SIX inoiiths from the date 

required on grant of of the decree Complained of, or within six 
certificate weeks from the date of the grant of the 

certificate, whichever i.s the later date, — 

(a) furnish security for the costs of the respondent, 
and 


X Aniirrunncssa v. Beliary Lall, (1876) 23 W. R.. 529 ; Tara Cliand v. Radlia 
Jeebun, (1375) 24 W. R, I4S ; Manly « Patterson, (1881) 9 C. L R., 166 { 
5 eases cited 10 Ki«hcn Persliacl v. Tilnckdhan, (1895) 

• Venganat r Clicrakunnatli, (1906) 29 Had,, J94. 

• Radha Kishan c. Collector of Jaunpur, (1900) 6 Calc. W. X., 153 j 23 All C’O 

• gl>.r.ku»n.tl., (1906) lO Oifc. W. N.. 513 ; J C.|J. I„J.,”305- 

0 oont. u. n., o7'l. ’ 
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(6) deposit the amount required to defray the ex* 
pense of translating, transcribing, indexing and 
transmitting to His Majesty in Council 
a correct copy of the whole record of the suit, 
except — 

(7) forjnal documents directed to be excluded by 
any order of His Majesty in Council in force 
for the time being ; 

{ 2 ) papers which the parties agree to exclude ; 

(.?) accounts, or portions of accounts, which the 
officer empowered by the Court for that pur- 
pose considers unnecessary, and which the par- 
ties have not specifically asked to be included ; 
and 

(4) such other documents as the High Court may 
direct to be excluded. 

(2) Where the applicant prefers to print in India the 
copy of the record, except as aforesaid, he shall also, with- 
in the time mentioned in sub-rule (1), deposit the amount 
required to defray the expense of printing such copy. 

Act XIV of 1883, s. 6o3 

Enforoement of eecunty.— The prewnt pKontlff purchased land 
brought :o sale in execuiion of a decree and was put m possession The sale 
• .1 ■ • • • was ousted He preferred 

.n directed that security be 
the property without waste 
plaintiff who had succeeded 
It appeared that after the 
date ol the instrument abovemenuoned a payment was made from the income 
of the property in satisfaction of ihe decree obtained by the zammdar against 
the present plaintiff loi arrears of previously accrued due. /^r/rf(l)that 
the order of the High Court requiring security to be famished was not ul/ni 
■vires and that the instrument was enforceable ; (a) that the defendants who hid 
given no personal guarantee were not competent to put .an end to the security : 
(3i that the period foi the profits of which the defendants were chargeable was 
that between the date of the instrument and the date of the Privy Council 
decision : (4) that the defendants should be credited with the amount paid m 
satisfaction of the decree for fioruppu?- 

Six months — In Anderton v. PetiMatnip it was ruled that in computing 
the period of limitation, the time occupied in obtaining copies of the decree and 
judgment sought to be appealed against cannot be excluded Judgment was 
delivered in June 1870 In July 1871, a review was applied for and rejected 
in September, and when rejecting it, the Judicial Commissioner gave leave to 
nppexi to the Privy Counc»l. It was held that the permission was ultra vires, 
ne petiiTon to appeal was not presented within six months of the judgment 

R»Tajfcv«iTiT. Arunachellam, (1896) i9 Mad., 140. 

Anderson e. Periasanu, (\S92) l5 Mad , 169 
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conplaircfi of > In iFS;. th? HikH Court m appeal passed a decree to which 
a m.ror under the Conti of Wards t\as a piny. H.mng altained majority in 
If J4 he <ojf,ht to appeal to Her Majesty in Council, and presented an .appeal 
Within tnoaihs «■! the ilaie when he attained majority. On .an application 
under s formei Code, (O \1.V, r. 2) it w.as held that the application was 
baned ba- Iimuatnin • 

reiiiioaer appl etl for leave to appe.al on the last day of the site months 
allowed to appeal, and deposited the estimated costs uf translating and tranS' 
mitting the iccotd, but rut the costs of printing, as requited by Rule IV. The 
omissinn was not .amended td) after the six months, and his application was 
dismissed ' 

(Ju rtf -If an applic.ation may be m.ide on the first opening day, if the 
Court 's rlosftl and the period has expired * 

Struck ofT. — A petition presented in tune and admitted, if struck off for 
default, can be re admitted after six months.* 

Costa and expenses find security.— The Court has power to enlarge 
the pr nod • 

Securit) -bonds require a stamp ’ 

Appeal —No appetl IS allowed from the order of .a single Judge granting 
a certificate ,* nor from and order refusing to extend lime to furnish security 
and sinking off the applic.ation * 

Amendment —On .an .application that .a certain limited meaning should 
be placed on nn emlorsement by .a llench Cteik on a certificate, the Court left 
the matter to be disp jsed of by ihtir lordships of the Privy Council 

8. Where sucli security has been furnished and deposit 
AdniiMum of ariM;ii inado to tho satisfaction of tlie Court, 

end procedure therion. CoUft sliall— 

(rt) declare the appeal admitted, 

(i) give notice tliercof to the respondent, 


> Oajadhur Perrhad f*. Widows of Kmnm Ab, (1875) ].'> B. L. R., 221, Bee also, 
Boudamonce r. Mahatah Chand, (|8GG)C \V R., Mis 102. 

* Ttiurai Rajah v. Jaimlabdecn Rowthan, (160.7) 18 Mad , 484. 

* Oour Burn Dass, in the milter of, (1873) 19 W. R., 303. 

< Baj Kishen V. Hurro Boondoiee, (1871) 15 W. R., 275, and tho cases there 
referred to i see also, Luebmun Chunder r. Ka1eo Churn, (1860) 12 W. R , 
203, where narties Here alfowcd to file Ifieii petitlonsof appeal on the first 
open day alter tlio vacation, but see roHtra, Tamvaco v. Skinner, (1863) 1 
B L. R., 0 C-.-IO, 

* Radha Binode Miner, i« the malltr of, (186.3) B. L. R , (F. B.), 730 ; 7 W. R., 

531 ; Shankar v Hardeo, (1889) 16 (laic , 397 j L R , 16 I. A., 71. 

* r ' ’* * ’** * *” " » — Gokal Cliand, (1835) 

■ • A., 7 5 10 Calc , 637, 

• 1104 i Rangasayi V. 

• Goopee Chand, m rA« 

Jogendro Deb, (1874) 

23 W. R , 220 0 1/ 


’ Soonjharee Koonwnr v. Ramessur Pandy, (1806) 5 W. R., Mis , 47. 

• Manly u Patterson, (1881) 7 Calc., 339 ; Tara Chand r. Radha Jeebun, (1873) 
24 SV. R., 143, Moxfla Bukah r Kissen Pertab, (1876) 1 Calc 102 • 24 
\V. R , 150 I Lutfali p. Aegnr Reza, (1890) 17 Calo , 455. ’ 


® Kisson Pershad v Tilackdhari, (l89l) 18 Calo , 182. See 
Chuuder v. Kalisunden, (1882) 9 Calc , 482 ; L. R,, 10 I, A., 4. 
t” Rattan Kocr v Chotay Karain Singh, (1891) 21 Calo., 476, 


also, Zltirish 
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(c) transmit to His Majesty in Council under the 
seal of the Court a correct copy of the said 
record, except as aforesaid, and 
{d) giv’e to either party one or more authenticated 
copies of any of the papers in the suit on his 
applying therefor and paying the reasonable 
expenses incurred in preparing them. 

. Act XIV of 1882, s. 603. 

Right to appeal when perfected —There is no right to appeal to the 
Privy Council until this petition is admitted and allowed. If the petition is not 
prosecuted withm a reasonable lime, the Court has power to remove it from the 
file.* 

If the order admitting an appeal is void because given after the time allowed 
to do so has evpired, this objection should be taken as early as possible before 
the Privy Council 5 for, if the case is called on and the argument entered on, 
their lordships will give special leave to appeal, if the appellant has a good 
case.® A security bond given on behalf of a respondent m a Privy Council 
appeal and purporting to transfer to the Registrar 01 the High Court an interest 
m the properties mentioned in the bond is a mortgage-bond within the meaning 
of 8. 58 of the Transfer of Property Act® 

Review.— If the appeal has been admitted, the High Court cannot review 
Its order * 

iiirr/y.— Notwithstanding the admission of the appeal, a surety is not 
precluded from questioning the validity of the security-bond m the execution- 
proceedings, he not being a p-irty to the order of Court admitting the appeal * 

Copy of record.— When the High Court had limited its decision to one or 
more issues as decisive of the case, their lordships held that only so much of 
the original record as properly bore upon and was material to the questions of 
law decided by the High Court and the subject of appeal should be printed * 

See note under r \\, infra. 

9 At any time before the admission of the appeal, 
Revocation of accept- the Court may, upon cause shown, revolce 
ancc of security. acceptance of any such security, and 

make further directions thereon. 

Act XIV of 1882, s. 604. 

10. Where at any time after the admission of an ap- 
- Power to oKier further peal Dut before the transmission -of the 
eeenritj or payment. Copy of the Fccord, cxcept as aforcsaid, to 
his ^Majesty in Council, such security appears inadequate, 

* Kapilnaih Sihai r Oovernroent, (1876) 1 Calc , 142 5 Moorajee t> Visratijee, 

(ISS 6 ) 12Cale., 65S; Ashore Nath ChaUerjee v Damodardas BurniSD, (1897) 
2 Calc. W N., xlvi. 

* Gajidhur Pershad v. Widows of Kmam All, (1875) 15 8 . L R, 2-2U Ra>« 

SahuU t Kaminee Kewraarec, (1874) 14 B. L. R , 394, r 

* Oirmdro Nath Mukerjee r. Bejoy Gopal Mukeqee, (189S) 3 Calc. W. N , 

^ : 2C Cal , 21 c V foil inTokhanr Oirwar, (1905) 1 Calc. L. J., 118. 

, c. Oohick ChurKler, (1889) 16 Calc , ‘»2. 

^ ^•‘'indraKath Mukerjce p Bcjoy G-ipal Mokerire. (1899) 26 Calc., 216. 

•tv aUSurja p. Court of Wards, (1896) L R,, 24 I. A., 194 ; 20 Mad., 395. 
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or furtlicr p.iyincnt is required for tho purpo.se of trans- 
lating, tr:in<cril)ing, printing, iiuleving or transmitting the 
copy of tlie record, exccjit ns nftircsaid, 

tho Court may onler the nppcHnnt to furnish, within a 
time to he li\e«l hv tho Court, otlier and sunicient sccurlt}' 
or to make, within like time, the required payment. 

Act \l V of ifi 12, s toj 

Document*? l'ntifce's-»ry documenis shootd not be inserted in the tran- 
script. .-\rd ill expense} »c< asToncd b) their mserlton mil be dis.tlloued and 
in -v case ulitie the ni,;b Court could not determine ixhcihcr certain books and 
accojTti «rrc nnicr.xl or relevant, it declined to put the appellant to the cost of 
pnniin,; them, bm ^;-ne the respondent the option of printing and translating 
them .Vi Ins oon expense, >xiib a xictx to their being sent to En^l.ind as an appen- 
dix to the recofd * 

t'K ths, j it> tAs .xnd security bonds connected xMlh appeals need 
no* be oanxlated into Kn<l>sh, if presented before the transmission of the 
appcjl “ 

A'ci'/rt.' - When .m appe.al has been filed from an order of the High Court 
on rex ie«, the papers rehting to the application for rex ie«x, if the application has 
been reiecied, 'hould not be transmitted «iih the record to the Privy Council.* 

— The Letters Patent creating tli«}iighCourt{ofMadras),pro- 
xide, tint the reasons gixen b> the Judges on .appeal should be transmitted txith 
the lecord for the inform.iiion of the Privy Council at the hearing.® 

11 Where tho appellant fails to comply with such 
KfTi-ct of failure to orclcr, tlio proceedings shall bo stayed, 

comply « iih onUr 

and the appe<il shall not proceed without an order in 
this behalf of His ^Majesty in Council, 

and in the meantime execution of the decree appealed 
from bhall not be stayed. 

Act XIV of 1882, s. 6o6 

A xvidoxx’s interest in her husband’s property should not be taken as 
security * 

* ’ * ' ’ roceedings 

deposited 

• ' • of the SIX 


* Tarakant Dannerjee r. Poddomoney Dossee, (]863) 10 JIoo. I, A., 476. 

* Deo Xandan, pttilioner, (18C7) 7 W. R , 90 

* lleer Malionied Tukco r Liichmecpnt Singh, (1807} 7 W. R , 291. 

* Fukhceroo'ldeen Malionietl r Xujmoonis«a, .1809) It W. R., 145. 

* Katclieknlc3'aiia P.uiiguppix r KailuTija^a Ruucoppa, (1867) 12 iloo. I. A. 495- 

Knaet lli'sseiii r. Koxxshun .Tehaii, (18b!i) 10 W. R. (F. B.), 1 ; 1 B. L. R * 

* PJiool Kuxt V Dibee Peisliad, ^ISG9) 12 W. R , 187. 

' Knpihiath Sahai v. Goxemmvnt, (1870) 1 Calc , 14Z 

* Gour Sum Dass, in tht matter of, (1873) 19 W B , 305 ; and see, Mooraieo t- 

Vuraujee, (1836) 12 Cik.OoS. ' t*- 
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Extend time.— The High Court has the power to restore an appeal dis- 
missed for default, or for any other reason removed from the file, after six months 
have expired ^ 

Appeal — No appeal lies front an ordcf refusing to extend the time for 
furnishing security * 

12. When the copy of the record, except as aforesaid, 
Refund of balance has been transmitted to his Majesty in 

deposit. Council, the appellant may obtain a re- 

fund of the balance (if any) of the amount which he has 
deposited under rule 7. 

Act XtV of 1882, s. 6oy. 

13. ( 1 ) Notwithstanding the grant of a certificate for 
Powersof Courtpend. the admission of any appeal, the decree 

fng appeal. appealed from shall be unconditionally 

executed) unless the Court otherwise directs 

(2) The Court may, if it thinks fit, on special cause 
shown by any party inUrested in the suit, or otherwise 
appearing to the Court, — 

(а) impound any moveable property in dispute or 

any part thereof, or 

(б) allow the decree appealed from to be executed, 

taking such security from the respondent as 
the Court thinks fit for the due performance 
of any order which His Majesty in Council 
may make on the appeal, or 

(c) stay the execution of the decree appealed from, 

taking such security from the appellant as the 
Court thinks fit for the due performance of the 
decree appealed from, or of any order which 
His Majesty in Council may make on the 
appeal, or 

(d) place any party seeking the assistance of the 

Court under such conditions or give such 
other direction respecting the subject-matter 
of the appeal, as it thinks fit, by the appoint- 
ment of a receiver or otherwise. 

Act XIV of 1882, s. 60S 

appeal —Secunty cannot be demanded before the 
. ippiication has been cons idered and the appeal admitted ;S but if once a party 

’ Bmnde Misser, in (Ae wwMer of, (1863) B. L. R. (F. B.) 730 i 7 W. R., 

531 5 con'ra. Bolakun, •» »e, (1866) 6 AV. B , Alls., 121. 

’ Kuticn Persliid r. Tauckdkin, (1891) 18 (3alc , 182. See, 0. XLIII. 

Hwa UU, in eAs nwHsr o/, a87l>16 'W.R., m 
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has bfcn pul in pa'-sess on nf the property m suit in c’cecuiion before the admis- 
sion of an appcTi, he cannot he required to gise security.* The execution of a 
decree cm besis'cd. nhen.x p'litmn f.ir Ici'Cto .appetl has been presented, 
ihojch ihe .nnp*»! h.is not Hc'n .idmiiteii under r 8, but see the under noted 
ca‘e.* uhrre it 'th iieJd itnt .an app'icition for stay of execution c.nnnot begranted 
before .an appeal tn the Pruy Council is fin.ally .admitted under r. 8. ® 

Powers of Hi;;h Court —Tne Zillth Court decreed a suit m plaintiff’s 
favour O.a anneal, the Hi^'h Court rexersed the judgment and remanded the 
case \cain»t « If h remxnd .an .anpeil was preferred to the Privy Council The 
ZillaH ( ,ort. Iioveser n i»reeij-.i with thecise. and esentually dismissed the 
w hole « lilt, and ilie licfend int applied lo execute the decree for costs IJetd^ that 
in s'j'ii firr ifiistant c-. ilie ni.:h Court w.as not competent lo su<pend execution 
ofdecie'*. or in cliic(i ih" i.abing nf seruritv * When an appeal lo the Privy 
Council ha- I'e.n adimtied, all ih.ai the High Court can do is to proceed to stay 
the exet mmn nf ihe de. ree. on the aprcllani giving security for the due perform- 
ance Ilf the ilcfrc- nf ilie I‘in\ t ouncil Rut it f.innot continue an attachment of 
mon'v made ouring the pendency of the suit in the District Court, afier reversing 
the (lerrrc nf ih It Court * 

Stay execution h ix essennal to support an application lo stay execu- 
tion that urep »r ihle 
and. semnnK. th.at 
prove 'pc'iil ciici 

Hiiuld be nugainrv • , ■ • 

.apphennt Ins noi an afTid int showing speci.al circumstances, probably his appli- 
caiinn should be dismissed, and he should not be .allowed time to produce further 
affidaMis * 

\ .appealed to the Privy Council from a decree given against him t in a 
serond suit he obiamcd a decree, and an order was issued against him to stay 
exc'uuon “until further orders ’’ //cAf. if the parly obtaining the decree against 
which A had appealed to the Privy Council attempted lo execute it, the order 
resir.iining A tniglii be modified, and the restr.aint withdrawn. 

A rule suspending ex cution pending an .ippe.a! to the Privy Council censes 
to have ctTeci when judgment is delivered .and limitation begins to run ** 

The exercise of such jurisdiction is not a matter of right, but of discretion, 
and security will not be required, unless it has been shown that the party in pos- 
session IS making w.aste, or is so embarrassed by debt that the estates are likely 
to be seized by creditors in satisfaction of their claims, or some such good 
cause 


* Uuro Siiondurva e Stevenson, (18GI>) 6 W. R., Mis , 13. 

’ lAsffte t, Hslc hinhomed, JP J7sw., 1(} 

* Jarao Kumari v. Gopi Cliand, (1900) SCnlc. W N., 562 

* Oiiooroop Chunder, in Ike mailer of, fl8G6) C W. P. , Mis , 4'!. See also, 

Nilkisien V Deerchunder, (18C>) 2 W. R , Mis , 23 


• Pvamnatli, in re, (1800) G W, R, Mis , 17. 

• bidliPO Nuzur Ally v. Ojoodhjaram, (1805) I led Jur., N. S., IS5. .‘-ee also, 

InJer Knmin p Jaipiil. (1887) 14 Calc. 290 ; L. R , 14 I. A , 1. 

' Wilson V. Church, (1879) 12 a D., 454 ; Pohni r. Gray, (1878) 12 C. D , 411. 

• Repul) of Peru v Wegoelin, 24 W, R , 297. 

» Barker V Lavery, (I88.j) 14 Q B D., 769 

1° Dwarkanath Roy e Wooma Sundurec, (1870) 14 W. B., 329. 

» ‘ Gunesli Dutt Singh v. Mungreo Ram. (1873) 19 W. R , 186. 


■'unutnol Butnol o Hoseinee 
v. Gopoo Niidaraja, (1849) 
■of, (1871(16 W. R., 2S9{ 


66 
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• Partial execution — Secinsty to the ex.tent of the whole sum decreed need not 
always be taken, but when a sum less than the amount decreed is taken as 
security, the decree-holder should be restrained from issuing process of execution 
with a view to realise any sum in excess of the amount for which security is 
given. ^ Security can be demanded after execution has issued in regard to 
part of the decree | * or has been completed ; * and execution may be stayed 
after partial completion, though whether restitution c in be oidered is doubtful. * 

Privy Oouneil, — The Privy Council cannot stay execution. But when their 
lordships admitted an appeal from an interlocutory order, they advised the ap- 
pellant to petition the Court m India to slay execution ® But in one ca5e,_ they 
stayed e<ecuiion, when the Judges of the High Court had differed in opinion as 
to the piopnely of staytngexecuiion under cl (c) of this rule ® The application 
should always be made first to the Court m India but may be as in the under-noted 
cases granted by the Privy Council ^ The High Court having refused for want 
c' ' ... ' should remain in 

p certified by themselves but 

g dships declined to interfere 

but advised the grant oi an order staying proceedings, the petitioner being 
answerable in damages, and any aggrieved respondent having leave to move for 
discharge of the order. ® 

Restitution . — See Raj Ktssen v. Batod-i ’ 

Construotioa of bond — Where a decree-holder wishing to execute a 
decree stave security, yet did not execute the decree for some reason or other 
and the decree was set aside with costs in the Privy Council, it was held that the 
terms of the security-bond did not render the surety haole for costs or anything 
else awarded by the Privy Council The terms of the bail-bonds m these 
cases are not given, and probnbly they were to restore the property the decree- 
holder might take ut execution 

Value of aeonrity — In practice, the security is calculated at three years 
mesne profits of all lands the decree-holder may take possession of 

Insujficitnt security — A widow’s life-interest in an estate cannot be accepted 
as competent security. 

Failure to furnish security — In the case of an appeal to the Privy Council, 
the Court Ins no power, on failure of both parties to furnish security, to attach 
any property held by the appellant beyond that decreed. 

I Molka ti Samp.vl Koonwar, (1S66) G W. R , Mis , 02. 

• Inder Kiiman v. Jsipal, (1887) 14 Cal , 220, p 293 ; L. R,. 14 1 A , 1. 

’ .Tariiitonl Tlutool r Hiw^inee Begum, (11>G3] 10 Moo. J. A., 196; Roonii 
Monve v W. B , 290 

• Aditnulla v. Kotoonamoj-i, (1879) 4 C L R , 124 See al«o the case of 

Jij}r.ar.un Pattiir t». Riisseek Mnhun, (1867) 8 W R., 144, decided undei 
r.egul.ilion XV'I of 1797 See also r 14, ta/ra 

' Inder Kumari i- Jaipil. (1837) 11 CaV , 290; L R , 14 I. A , 1; Ch.abkam 
Appa V Vcnkataramana 3 amma, (1897) 2 Calc. W. N., lix. 

‘ Clntrapat Singh r. Dnarkanath Glwwc, (1893) 22 Calc , 1 • L. R , 21 I. A , 170. 

» Vesudem e. Shad,ig.\px (I90G) 20 Mad , 379 10 Calc. W. N. 913 ; 4 Calc L. J., 
101 ; 8 Horn L R , 497. 

• Mohp-.h ChamlM v Satrughan Dhal, (1898) L R , 26 I. A., 281 ; 27 Calc , 

t;4Ci\Jc IV X'.,3< 

• Raj Kissen V. Barola, (1866) 6 W. H , Mis , HI. 

'» KiifTc-rClmndei 1 - Soorcmlro Nath, (IS70) U W.R., 410; and see, Brijgbuttee v. 
lerffihSmg (1805)3 W.R.,P.C., 36 

" Amocroom«s.i e. Dunne, (1870) 14 W. Ps., 301. 

'■ l’‘^tshul, (1869) 12 W. R., 187. 

Khoroo Lit r. Kant Lai, (HJCC) 5 W. B., Mis. 37. 
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Ropistmtion --The $e urtiv Un«l (if iet:i«iritiot) is nrcessir)) need not be 
registered uTHI the »eniMM his bse-i a'«ci«ted 1 hos, ibe Hijjh Court directed 
a pirti 10 fjrnrvh »crriMU mthm r«i» monihs and on llic lost d.iy allowed by 
the order ihe pirtv tnuicicd a 'iir puini nich.il, and on the day follouinj,' jjase 
an iinie^iitered •.c>ui-t\ h ><1 n|ii<hihr tefuscd It was held that the 

Jud^e should hi\ e en {uiieil mio the sutii icnry of the security, and that regis- 
tration wis ti t rciessi \ u ill) the sc utity had been acccpietl.* 

Rpportltifj on pocurjtjr — In reporting on security a Judge should not 
tr.insni t n ihe^ 11 ( ouit ill the diHumcnls used to imkc out the title of 

the parties < ticnng the >ciutit} .hut should enndne himself to stating the 
pariicu'irs of the d..tinients tshiih hssc been proiluced and prosed hefure 
him and upm «h cli the iiite of the surely appears to Insc been made out * 

A Diiinit lui^r has no prmcr lo release a surety from security taken by the 
H'gh Cuurt m a I'ru) C<>uni.il case, and no appeal lies from such an order. It 
IS sold * 

Qu the Court poner to order restitution of properly .ilreidy t.iken 

in execution of decree pending ipptil to the I’risy Council * 

Letters Patent appeal -An order under tins rule refusing to order 
secutit> for costs is not subject to appeal under s 15 of the Lelters Patent.® 

14 (0 \\’liorc rtt niiy time dtiriii^'’ tlio pendency of tlie 

ineri'ise of m-urits Jijipcnl tlio .sccunty fumisiiecl by eitlier 
found inad«juiif> purtv uppeai'.s jiiadcquAtc, tlio Court nmy, 
on tlio application of* tlio otlior party, require further 
security. 

(2) In default of such further security being furnished 
as required by the Court, — 

(«) if the original security was furnished by tho ap* 
pellant, tlio Court may, on the application of the 
respondent, execute the decree appealed from ns 
if the appellant had furnished no such security ; 

(6) if the original security was furnishocl by the res- 
pondent, tho Court sliall, so far as may be 
jiracticablo, stay the further execution of the 
decree, and restore the parties to the position in 
which they respectively were when the security 
which appears inadequate was furnished, or give 
such direction respecting tho subject-matter of 
the appeal ns it thinks fit. 

Act XIV of 1882, s. 609. 


• Dunne p Ameeroonissa, (1870) 13 W. R., 41. 

‘ Ameeroonfisa KftaCoon, in thtmfCCtrc/ IT, R , Si, 

' Abedoonitsa v. Ameeroumssa, (1872) 17 W. R., 4C4, 

• Aslianulla V Karooimmoyi, (1870) 4 C R., 123. 

• llohabif Prosad v. Adlnkai i Kunwar, (IS91) 21 Calc., 473. 
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15. (l) Whoever desires to obtain execution of any 

Prosedm to onioioe His Majesty in Council shall ap- 

orders oi King in ply by petition, accompanied by a certifi- 

Council T ^ ‘j I 

ed copy of the decree passed or order 
made in appeal and sought to be executed, to the Court 
from which the appeal to His Majesty was preferred. 

(2) Such Court shall transmit the order of His Majesty 
in Council to the Court which passed the first decree appeal- 
ed from, or to such other Court as His Majesty in Council 
by such order may direct, and shall (upon the application of 
either party) give such directions as may be required for the 
execution of the same ; and the Court to which the said order 
is so transmitted shall execute it accordingly, in the manner 
and accortiing to the provisions applicable to the execution 
of its original decrees. 

(3) When any monies expressed to be payable in British 
cuirency are payable in India under such order, the amount 
so payable shall be estimated according to the rate of ex- 
change for the time being fixed at the date of the making of 
the order by the Secretary of State for India in Council 
with the concurrence of the Lords Coinmissiouors of His 
Majesty’s Treasury for the adjustment of financial transac- 
tions between the Imperial and the Indian Governments. 

Act XIV of 1882. s. 610. 

/The fancuons of a Court under this rule are purely ministerial. The effect 
of the order of His Majesty in Council on the suit UseJf cannot be discussed on an 
application under this rule * 

liimitapon— Twelve years, from the time when a right to enforce the 
judgment anses-art iSo, Schd II, Art XV, 1877 . (Art. 183, Sch I, Act IX 
o\ and in Anuntl .\foyee V Poorno Ckunder^ U has been held that the 
nght to enforce decrees of Her Majesty m Council is not affected by any law of 
limitation. ^ ’ 


execution — T he application for execution must be made to the Court 
from which the appeal has been preferred—*#, the High Court, and proceedings 
commenced in any other Court are invalid * And it is the duty of such Court to 
give directions fcr cNecutina the decree to the Court of first instance by which the 
o/'ginally tried * District Courts should refer to the High Court parties 
pp^ying for execution of decrees which have been appealed to the Privy Coun- 


’ Prem Lall ifnilick i- SumbhooDath Roy, (1893) 02 Calc , 900. 

* f ” iiishnn Persad Singh, (1882) 8 Calc , 218 ; Bhooboona 

Aturab.ibi r. Johraj Singh. (1882) II C. L li , 277 . 

* Anund Mojee v. Poorno Chundcr, (18C6) 6 W. R., Mis , C9. 

HuWboolUh V. flowhee All, (1867) 7 W. R . 2-23 
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The «lr<-rte of the I'mv Counnl pnen to the stieccisful pirty, and 

it ts ht$ to tVe the for « loo in the H'i;h Court, tint this nile 

d >es not iniit the ..iK r»i *»• r t . .1 « -it fi- d rtuu-. in'l an uncert'llrd 

cop\ IS 'iiTici ni"' 111 in»v J- t 'I »• • I V "h- .lc< I re li I'lirr lui't iiroiluce a 

ceni'irij fo.n . f ijie (ill i.-jl oil. 1 < I • (ir .’r 1 < .jn of the iiid,Tiiciit < Tiiiot 

be tmird ih*- 'if rrr- , ' 'nt »»*)•« the I’uiv Coil '■ iJ »e^tlM> .1 

case wi'h 1* ifi I invtS.t }>► / I i-tMiT •.•n'laisi- a 1 ert uu results hs- rrn.itn 
inq': ne« tl.r .1', r, , c ni| luies is s»t forth in the J id^ment .ire 

part of ti.r trr > r 1. n i sh.» I'.l be ioi« triJrii In the Zill ih Court « ilh the decree * 
When th' ilfi. tff IS tilr.'. she U .;h I o>Tt f.irts uds it. .as .a rule, to the first Court 
sshich IS b'> in.l 10 evri ii'»- it a' it it were it» rusn mi. inal decree if that Court 
has ceas'd to I .ne lunsj-tiion. It shou'd, either of us o«n mutiun or 

"hen appli'il in transfer the de. ree for execution to the Court which has 
tc'riinr il luf'd.i iiua * A seiiinlj bond cannot be enforced against a surely, if 
irsalid * 

»’/, I rci/ '« fen/ — Ml the defendants in .a suit except one 
15. .ajipta eii KJ the Mi^h roiiri «sh « h rc»etscd the decree of the Districi judge 
and disitiissrj the suit Ori an appetl !)*• the plaiiitTfi’ to the Prisy Council in 
wh-ch ll w IS rut nn le a restuin lent, the decree of the High Court w.as set 
aside and tint of tlie Itism t Judge rcstureil //c/f, that notnithstaiuling H 
was O', I I parts to the .ip|>e.»K, the decree could be executed against him.® 

Interest -Interest is not .alloweil ssuhout an express order,® and svhere 
a decree gaie interest on the irmicipal unis', .and costs, no interest was allowed 

on the losts but m one < •••.•• - 

said rothing ns to interest, It 

carried interest at 6 per cent ‘ * • * ■ 

mined, the rate granted in the • • ... 

CoHtis —The word “costs” in I’rivy Council decrees mean costs in England 
only’* Costs in India are not assessed by the Privy Council** They include 
the ordinary costs of transl.anon and printing ,** unless there is a special order 


' Kn'U SuonrUryr Chimdcr, (IMl) (5 C«1e . 594, Ifurrlsli Chniulcr r. 

K<ili-undtri. (18S^) L K . 1« I. A., 4 ; 9 Cate , 48.}. 

» Joggirnath f .Tudoo P.oj , {IRT9) SCale , 329 ; 4 C L. It , 387. 

• Joj Xnram Girtc v Coluc-k Cliunder, (1873^ 20 \V. R,, 444. 

' Uoltick Oiunilcr Uutt v Muliun Lall Sooknl, (I8CG) 5 W. R., 271. 

• Gooriio Sum v. llunooman Pcrobnil, (1373) 20 W. R , 410 

• Girinilro Cliundcr t>. Jorawn Kumari, (1893) 20 Cidc , 105. 

' Giniidr.a Nath Ilukherjco p. Betoy Gopal Mukerieo, (1897) 26 Calc., 240 ; 3 Calc. 
W. N., 84. 

• Kishen hahal v. Collector of Allalialiad, (1833) 4 All . 137. 

• I/;khra] Roy v. Malitab Chnnd, (1374) 21 \V. R , 147 ; Forester v Secretary 

of State, (1877) L. R.4I A., 137 ; 3 Cnic . IGI i Dakhma Mohan Roy i*. 
Saroda Mohan Roy, (1896) 23 Calc , 357 ! Tokhansig v Girwar, (1905) 1 Calc. 
L. J , llS. 

Amecrooruiissa ti. Meer Maliomeil. (1872) 18 W. R,, 103, Brojo Soondurce « 
Aiiund Mnyee, (18711 1® W. R , 302 ; Tokhan Singh t> Girwar Singh, (1905) 
0 Calc. W. N., 372 , 1 Calc. L J., 118. 

■» NilMadluibi’ Rissurabhor, (1874)2 IW. R.. 411. 

" Amceroonnuaa i> Mcer Mahomed, (1872) 18 W. R , 103. 

Oomitool Fatima V Aehwr .V\», (1871) 15 W. R., 356, 9 B. L R Ann 
2.{, note ’ 

• ‘ Shsro la Pershxd Mullick, in ikt matter of, (1372) 18 W. R , 89 ; 9 B. I, R 

App , 23, note. ' 

“ Ram Coomar t> Prosunno, (1634) lO Cilc . 106 ; aee also, Madan Tliakur u 
Lopez, (1871) 9 B. L. R., App , 22 ; 18 W, R., 2)3 ; Asgur Ah r. Niicoiiflrf)' 
(1875) 23 W. R , 4C3. fc^naro. 
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disillowing them m whole or in part' A refund of the costs, with interest at 
6 per cent , will be granted on motion * 

Mesne profits — When the appeal was dismissed by the Privy Council 
and no order made as to mesne profits, helit, the respondent was entitled to 
mesne profits from the date of the decree.® 

Restitution — Restitution carries mesne profits without any express order ;* 
and where a definite sum has been pud under the decree, restitution carries 
interest on it * The purchaser ata sale set aside by the High Court on account 
of irregularities appealed to the Privy Council Pending the appeal, he was 
compelled to deliver up possession of the land, but security was furnished by 
persons not panics to the suit for its re-delivery to him with mesne profits. The 
land * • • ' . . .t -- 

decre 
the d 
sessK 
respc 
as ag 

the n • 

interest On apne il to the High Court, ^^/rf(t)"that the order was one under 
this provision and an appeal lay therefrom : (2) although the order of the Pnvy 
Council did not direct payment of me«ne profits, such payment was within us 
purview, as being a benefit by way of restitution fairly and reasonably consC' 


Restitution may be obtained of property sold pending appeal even as 
against the auction»purchaser who was a party to the suit.’ 

n. •-« T ,!• ... . . .V . „ . . . 

• against 

I process 

• U should 

^ nst him 

on the ground that A's property had been exhausted * The Privy Council, 
doubting whether the respondents to England were on the face of the plaint, 
entitled to the full amount claimed, left the matter to be determined by the 
High Cojrt in execution, where it appeared that the doubt arose owing to the 
word shahodar in the plaint having been wrongly translated “ sons." The High 
Court allowed the respondenis to lake out execution for the whole amount.® 
A judgment was pronounced on ibc 20th of April, 1870, and an appeal was 
allowed to llie Privy Council on the 14th of May. A judgment on review was 
p-isted on the 29th August, and was sent with the papers j but no appeal was 
preferred against It Their lordships affirmed the first judgment without preju- 
dice to the second ludgment passed subsequent to the appeal*® Where a 
minor withdrew an appeal on coming of age, the costs of his mother and guai- 
disn, who had carried on the case, were directed to be paid out of his estate " 

* Ilishen Jlun V. Ld. Mortgage Bank, (18S4) L. R , 12 I. A.7j ll Calc., 244. 

' Dorah Ally v. Abdool Azeez, (1878) 3 C. L. U., 3.>8 j 4 Calc., 229. 

* Gogun Cliunder Sirkar V. LaidUy, (IS79) 5 C. L. P.., 189. 

* Gooroodosi Roy v. StepUerw, (1874) 21 W. R , 193 • Ixielsnund v. Lakchmissar 

Srng. (IS70) 14 W. K., I'. C., 23 ; 13 Moa I. A., 490. 

* Rodgir v Comptoir d’ Escomptc do Paris, (1871) ll R., 3 P. C., 463 

* Arunacliellam V. Arunachcllani, (1892) 15 Mad., 203 

' GirurdhujPraiad Singh r. Baiju Mai, (1907)23 All, 337. 

* Dhunpot Singh r. Forbes, (1874) 22 W. It , 104. 

StaiafTor llo^nein r Aisceroonissi, (1872) 17 W. R , 310. 

M ^‘o'‘hnarain Singh, (1873) L. R,, 1 I. A.. 315. 

B'Moepri. Piifms.Uye f. Nnnd Dhul, (1870) 13 Moo. I. A., C02. 
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Ritf* of PXchfxnfTP — T!'.j» mrant tlic r.ite rf etclnnpc ulicn execution is 
taVenojta-.l «hen the «Jefre<* wxxpixxcil* TJie amo'int pA}a 1 )le must 
be at the Hi' of e\ fo* 'he fm- Tixecl In tlie Secretary 

of State the “ f 'i the ii-ne l>* refer noK to the time the order of the 

Prn) CojTcil was pas’cc! A'd n> t to the lime in wfmli cxccuiiim was taken 
out * 

Appeal - \n appral i» xllomeJ to the foil Court from llie decision of a 
single ju 5^'c tefu' As executtno ' 

16 Tlj** «iril**r«i intitlo !>y tho C«mrt uliicli e\cciitcs tho 
Apprai fr.'-n .ci i ofil'T of Itjs Mnji'sty ii) Council, rolittiiig 

nlatnv t-.ci't -111 .•! eVCCUliotl. ‘■Imll IfO ill 

tile Fame niiiiin« r aii<l Fuliject to the *• uno rules ns tho orders 
tif ‘=uc-h Court relating to the execution of its own ileerces. 

Act \l\ of i£t:, s 6 t I. 


1 Param Sukh e. Ram Dayal, (18S6) 8 AH , 650 

• Dakhina Mohan Roy r Saroda Mohan Bor, (1S06] 23 Calc, 357 • Yaliom'rl 
Abdul ir>e v. Gajraj Sahai. (1893) 23 Calc , 2S3 ; 2 Calc. W. N., S9. 

' Kally Soondery v. Ilufrish Chunder, (1831) 6 Calc., 594 ; L. R,, 10 I. A. 4 
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ORDER XLYI 

Reference. 

1. Where, before or on the hearing of a suit or an 
appeal in which the decree is not subject 
^ferenea of question appeal, or where, in the execution of 

any such decree, any question of Jaw 
or usage having the force of law arises, on which the Court 
trying the suit or appeal, or executing the decree, entertains 
reasonable doubt, the Court may, either of its own motion or 
on the application of any of the parties, draw up a state- 
ment of the facts of the case and the point on which doubt 
is entertained, and refer such statement with its own opinion 
on the point for the decision of the High Court. 

Act XIV of 1883, s. 617. 

This rule applies to H, C and Prov S. C. C. 

Form of reference — As to the form m which a reference from a Presi- 
dency Small Cause Court should be made, see Rnlli Brothers v Goculbhat. ^ 

Small Cause Court —See sec 9 Act XV of 1883 In 0 /ihshoit v. BrtUs/i 
/n CtJ ,* It was ruled that a Full Bench of a Presidency Small Cause Court 
cannot state a case for the opinion of a High Court on an applic.ntion for a new trial 
A reference can only be made under s. 69 of Act XV of 1882 iipnn some question 
of law or usage having the force of law, or upon the construction of a document, 
if any such question arises in a suit or proceeding in which the amount or value of 
the subject-matter is over Rs. 500, and either party requires such a reference,® 
When upon an application to the Presidency Small Cause Court for a new trial, 
thejudges differ in their opinion as to any question of Uw and the majority 
without ordering a new trial reverse the decree of the Judge who tried the 
suit, the Court is bound to stale a case for the opinion of the High Court under 
s 69 of the Presidency Small Cause Court Act* The party requiring a Small 
Cause Court Judge to make a reference under s.69 must do so before the Judge 
has delivered judgment * Under s 69 of the Presidency Small Cause Court Act 
fXV of 188’) the existence of such a question of law or usage or construction 
as therein mentioned is a condition precedent to a reference to the High Court 
and if no such question arises, the Small Cause Court has no authority to refer 
and the High Court no jurisdiction to deal with the reference.® 


‘ Ralli Brothers v Goculbhai, ( 1891 ) 15 Bom., 37 C 

* Oakdiottv iJritish Iiwlis Coy. (1892) 15Med., 179. 

* Benolo tall Boy v. River Steam Navigation Co , ( 1896 ) I Calc. W. N., 143. 

* Seshammal r..Miinusami Mndali, (1897) 20 Mad , 353. 

* Binit of B-ngal e. Vyablioy Gangji, (1892) 16 Bom , 618. 

Uhwardaa Tribhovandw e. Kalidaa Bhaidas, (1896) 20 Bom.. 779. 
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Decroonot Bubj'^ct to uppoal — Thcs*; wonls hue been substituted 
fr^r the «.>-d *■ fiTil "> This m'e »» not intended to prn\idc for suppositious 
CS5C*. uhirh <!a no! inii.r\t!\ .\ti\e m t pro,>er prorccdinj; before the Court * 

Appltcntion of rule Nc» rcfctcnie c.in be mtde ns to the amount of 
seaTii) ihn ^h'^ 1.J be laVeo »n mtm execution, is it is a initter to be decided 
under s 4" * 

It 'e' n* f tbi' m'e applies to applications for review,* but it 

tioj'l .ippU M rn ipp; f Ilian for anew heannK • 

Tlie C 'Jrt ' inn it mile a icfercnce t > 1 po nt merely on the application of 
the pi'-i''. 1lnlr'^ j enietmnK a teas malde doubt upon the nntter.® nor on a 
pu n! on w '1 1 1 1 I on Itcn h ..f the ll'hb Court his expressed an opinion.^ 
Tins ml' Ill's t,.,' niihoriso .-j reference in a matter of probate j though when 
refetfcl. ilm n.,.li Cu.i’i miv , 1 - ,l ntsh the case under s 246 of the Succession 
Act • 

\ te'rren e ranr.ot be made as to the amount of Court Fee payable on a 
memorantlum cif .appeal • 

2 Thf Court may eillier .•stay tlie proceedings or 
eviM uni piM.i. r- 1'roci‘cd in the case notwitlisUnditig such 

emtiii:'.t n,.n ihn refor.jnce, and may pass a decree or make 
‘ mi oidor contingent upon the decision of 

the lligli Court <mi tlio point referred ; 

but no (b'LToc or order Khali be oxocuted in any case in which 
such reference is made until the receipt, of a copy of the 
judgment of the High Court upon the reference. 

Act XIV of 1882, s 0 t 8 

This rule .applies to II C and I’rov S. C. C. 

Urpealed in Ajmere and Memara ; Reg t of *877, s. 2 

3 The High Court, after lic.aring tlie parties if they 
jii- 1 'm.-iii if III .h appear and desire to bo heard, shall decide 

Coari'’i., ilu tlic poiiit SO rcforrcd, and shall transmit a 

of atxoninu’Ty copy of its judgment, under the signature 

of the Registrar, to the Court by arhich 
the reference was made ; and such Court shall, on the receipt, 



* Mtilianiad Hap ZaI.erai t* Ahm.ail Bha Habibbhai, (lOOl) 23 Bom , 327. 

* Ishwargar v. Clmwlaa.ama, (I8S8) 12 Bom , 30 ; ami ece, Kangji i- Bhaiji, (1887) 

11 Bom , 57. 

« Bonomally Deo v B-im Sadm. (1872) 17 W. B.. 90 ; Talira Slundal v Watson 
& Co., (1872) 17 W. B., 91 

* Ishan Chunder v. Haran Siialar, (1869) II W. U., 525. 

• Hiirisli Chuoder TaUpattiir r. O'Brien, (1870) 14 W. B,, 248. 

’ Nam Koh u. Chim.a, (1889) IS Tom., 54 and aee, Bhairaii r de Brito, (1006) 30 
Bom , 220 ; 7 Bom. 1^. U , 993 

• Sloiioliur Jlookcrjej, iii >«, (1880)5 Calc., 756 ; 6 C. L. R., 204. 

• Pir Biksh V. Tmz, (1906) A. W. N., ISO, 
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thereof, proceed to dispose of the case in conformity with 
the decision of the High Court. 

Act XIV of 1882, s 619 

This rule applies to H. C. and Prov. S. C. C. Repealed in Ajmere and 
Merwara — Reg i of i877i ^ 2. 

A Small Cause Court passed a decree for the plaintiff but contingent on the 
opinion of the High Court On the reference the High Court decided that upon 
the plaint the plaintiffs could not recover HeUi^ that the Small Cause Court on 
receipt of copy of the judgment of the High Court was bound to enter judgment 
for the defendants ^ 

Review — Where the reference is made not by the Judge of a Court of 
Small Causes, but by a Subordinate Judge, the High Court cannot review its 
own judgment * 

4 . The costs (if any) consequent on a reference for 
Oosi,of«ierrac. to t'le decision of tbe High Court shall 

High Court. be costs in the case. 

ActXIVofiSSa, s 620 

This Rule applies to Prov. S. C C. Repealed in Ajmere and Merwara} 
Reg 1 of 18771 s 2. See Ntcol v. Mathoora 

5 . Where a case is referred to the High Court under 
Power to .U.r, .t.„ rule 1 the High Court may return the 

decreo of Court malting case for amendment, and may alter, 
reference Cancel or set aside any decree or order 

which the Court making the reference has passed or made 
in the case out of which the reference arose, and make such 
order as it thinks fit. 

Act XIV of 1882, s. 621. 

This rule applies to H. C. and 1‘rov. S. C. C, 

Before the High Court can give an opinion upon a matter referred to it under 
s 69, Act XV of 1882, these conditions must be complied with--(i) that the 
referring Court entertains a reasonable doubt upon some question of law, (a) that 
it states what the point is, and (3) that it gives a statement of the facts with an 
expression of opinion on the point leferred. When such a course has not been 
adopted, the High Court can under this rule leturn the case for amendment.* 

6. (1) Where at any time before judgment a Court in 

p which a suit has been instituted doubts 

iiigh'^urt as whether the suit is cognizable by a Court 
^°^J^"‘''hctioii in small of Small Causes or is not so cognizable, 
it may submit the record to the High 
Court with a statement of its reasons for the doubt as to 
the nature of the suit. 

• A. Yula&Co. V Mahomed nossain, (1897)21 Qilc., 129. 

* Uamcluindfa t SiUram, (1886) 10 Bom , CS. 

• .Nicol Mathoora Djsi,, ((888) 15 Calc , 607. 

* Catling t>. Scerelary of State, (1903) 30 Calc., 45S. 



0. XLVl, r : ] 


nErrnrxcK coukt. 


1051 


(2) On rocoiviiiL’ the record niu! statement, tlie High 
Court may order the Court either to proceed with llio suit 
or to return (lie plaint for presentation to such other Court 
AS it may m its order deelaro t*> be competent to take cog- 
nizance of the suit. 


Act Xl\ of iJ£:. « 


\ 


7. (1) Whore it appears to n District Court that a 

r.ivrr I. Hi. I -1 Cotirl Mihordinatc thereto has, by reason 
c..-jrt i<. iti'.nii ( .f r- of erroneously holding a suittobocog- 
uM.r nizibleby n Court of Small Causes or 

in Mujit not to be ■'O Ciignizablo, failed to cxcrciso 
A jurisdiction vested in it by law, or 
exercised a jurisdiction not so vested, the District Court 
may, and if required by a party .shall, .submit the record to 
the Iligli Court with a statement of its reasons for consider- 
ing the opinion of the subordhmto Court with respect to 
the nature of the suit to bo crroncou.s. 


(2) On receiving the record and statomont the High 
Court may inako such order in the case n.s it thinks fit. 

(3) Witli respect to any procccdlng.s subsequent to decree 
in any ca«o submitted to the High Court under thi.srulo, the 
High Court may make such order as in the circum.stance 
appears to it to bo just an proper. 

(4) A Court subordinate to a District Court shall 
comply witli any requisition which tlie District Court may 
make for any record ■'or information for the purposes of this 
rule. 


Act XIV of 1882 , s 6460 . 

If Tequiredby fvpaTiy BlaaW — in Ivfadras 'it Vias been held that the 

■ lerely 

• that 


The High Court on a case being submitted to it under ihls rule has power 
to consider the queslion of jurisdiction or to deal with it on the merits, so as 
to do substantial justice If the parlies have submitted to the jurisdiction, it is 
not open to either of them on second appeal to plead the want of jurisdiction.^ 
This rule only applies to a restricted number of cases, namely, those in which 
a Court of Small Causes has erroneously held a suit to be or not to be cognizable 
by It.* A plaint was presented to a Small Cause Court Judge who returned it 


• Sirason V. MeUnster, (1890) 13 Mad , 344. 

• Madan Oopal, v. Bhagwan Das, (1889) 11 AIL, 304. 

• Suru'sh Chunder Malira r. Kriato Raneini Dasi, (1804) 21 C.ilc 2J0 • u 

warat*. Vishnu. (IDOl) 27 Mad, 478. See “WaivER,” p 
‘ Ram Lsl f Kabul Singh, (1903) 25 AIL, 135. 



-1052 


THE CODE OF CIVIL PROCEDURE, 


[gCHED. I. 


under s 23 of the Provincial Small Cause Court Act. The Munsif then tried the 
suit, but the Judge on appeal, dismissed the suit for want of 3unsdictiorv Held, 
that the order under s 23, Act IX of 1887, conferred lunsdiction and it was said 
that even if this had not been the case it was doubtful whether, having regard to 
rr. 6 and 7, the appellate Court would have been right in dismissing the suit for 
want of jurisdiction ® A subordinate Judge invested with the jurisdiction of a 
Court of Small Causes tried a suit under his Small Cause Court powers, and 
passed a decree in plaintiffs favour. The defendant appealed The appellate 
Court reversed the decree and remanded it for trial under his ordinary jurisdic- 
tion ; thereupon the Subordinate Judge made aieference to the High Court under 
r. 6 //eW, that the reference vias not authorized, as It applied to a case before 

judgment - 

Keason — If the Judge docs not give his reasons, the Court may return the 
reference ® 

Costs — On an appeal from a decree for the plaintiff passed without jurisdic- 
tion the decree was reversed with costs, and it was held that the District Court had 
power to award costs.* 


* M»hiimai(i D.vsjar. Kitya llari Das, (1836j 23 Calc , 425. 
^ Thwal.Ui r. Sadssluvadas, <1900) 24 Bom., 3lO. 

. 1* ^“‘i'U'hlx.lar, <1900) 24 Bom , 310. 
fcri lUJati. Chdawnl, <1907) 30 Mad , 41 . 
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f,. ,, 1 (1) Any person cnnsitloring liiin- 

I J.-mnij aggriovod — 

(<7) i»y n jl'MTee or or<lci* frojn wl>ich nn appeal i*? 
.■illtiucil, liut from which no appeal has been 
preferred, 

{ft) by a decree « r order from wliicli no appeal is 
alliiu ed. or 


(c) by a dccUi(m «in a icfcrcnco from a Court of 
.Stnall Cau*5c«, 

atnl wlio, from tbo discovery of now and important matter 
or c'idcMice which, after the exercise of duo diligence, was 
n'»t within his knowledge or could not be produced by him 
at tlio time v\lien the decree was passe<l or order made, or 
on account of some mistake or error apparent on the face of 
tile recnr<l, or foi any other suflleieut rea.sou. desires to 
t>ljtain a review of the <lecree passed or order made against 
him, may apply for a review of judgment to the Court which 
passed the decree or made the order. 

(2) A party who is not appealing from a decree or 
order may apply for a review' of judgment notwithstanding 
the pendency of an appeal by some other party except w’hero 
the ground of such appeal is common to the applicant and 
the appellant, or when, being respondent, he can present to 
the Appellate Court the case on which he applies for the 
review. 


Act XIV of 1882 , s G 23 . 

This rule applies to H C. and Prov. S. C. C. 

Power to review — Docs not «isl save b> StaUtle and of an order pro- 
perly made.^ The inferior Courts in the mofussil have no jurisdiction to review 
their own judj^ments except under the circumstances and with the limitations set 
forth m the Code of Civil Procedure.* 

The Court for the relief of insolvent ludgment-debtors ;* as uell as Mufassil 
Small Cause Courts,* have jurisdiction to review their own orders. The High 

* l)re« t>. W’llls, L a, 1 Q B., (1831), 45i 

* Burra Fakeor r. Fakecr Doss, (1873) 20 W. It., 180 . 

» Thucker BliagsaniUe. i» Iht matter of, (1880) 4 Bom., 489. 

* Ishan Cliundcr v. Luclmn Gope, (1880) 5 Calo., 699, 
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Court has rio power to alter its own decree except under the provisions of sect. 
152 and O XLVII ^ 

Does not apply.— it does not apply to proceedings before the Special 
Commissioner under the Deccan Agriculturists Relief Act f or to proceedings 
under Bengal Acts VII of 1868 and VII of 1880 ,■* or to suns and proceedings 
under the N. \V. P. Reqt Act, 1881.* 

Review of judgment — “ A review is perfectly distinct from an appeal ; 
the primary intention of granting a review was a reconsideration of the same 
question by the same Judge, as contradistinguished to an appeal which is a 
hearing before another tribunal. We do not say that there might not he cases m 
which a review might take place before another and a different Judge ; because 
death or some other unexpected 01 unavoidable cause might prevent the Judge 
who made the decision from reviewing it ; but we do say that such exceptions 
are allowable only ex-ntcestUatt We do say that, m all practicable cases, the 
same Judge ought to review.® An application for review {rather than a suit) is 
the regular mode of procedure for setting aside a compromise out of Court.® 

Section application under s 152, to rectify a cleiical mistake is not 
properly an application for review,^ but no order granting an application for 
amendment of a decree is an order passed upon review of judgment within the 
meaning of aft. 179, Sched. II of the Limitation Act.® 

Proceedings under s loj of the Bengal Tenancy Act —This rule is applicable . 
to such proceedings, being suys between landlord and tenant ® 

0 XXUI, r 3 —As a general principle no review should be admitted of a 
judgment passed on a compromise.*® 

Any person considering himself aggrieved —Review can only be 
granted to a pers on i\ho is 3 party to the suit, and aggrieved by it • if any other 
person is aggrieved, he must bring a regular suit 

Decree or order — The old law referred only to decrees But it was held 
that under It a Judge had power to review an order passed confirming a sale in 
execution of decree ,** and where a Judge rejected an application for registration 
under s 76 of the Registration Act of 1871, their lordships of the Privy Council 
decided th.st the order being a final adjudication between the parties was so far 
in the nature of a “ decree" as to fall within the sections ot Act VIll of 1859 
providing for review ** 


* Kotsuiii V’eiikata Subbnmnm r VelUnki Venkatarama, (1399) 4 Calc. W. N., 

125 ',‘li Mad., \ • L R.. 21 1 . A.. \Vl 

* pabaji V Babaji, (1891) 15 Bom , 650 , but see Ram Chandra v Draupaili (1896) 

20 Dom , 2Sl. 

’ Prjng Lai v. Joi Narayan Singh. (IS95) 22 Calo , 419. 


• • 00 I. A , 283, p 304 ; 3 

endra Kishore. (I868J 9 
73 ;L, R.. 13 I A., 155 
bodied in r. 2. tn/ra. See 

.w. N.,721. 

* Ausl'ootoah Chandra e. Tara Prosanuo, (1884) 10 Calc., Cl2. 

’ Joykishcn i- Ataoor Rohooian, (1881) 6 Calc , 22. 

• Kali Prosunnq v. Lai Mohan, (I89S) 25 Calc., 258 ; 2 Calc W. N., 2l9. 

* Achha Mian f. Diirga Churn, (1898) 25 C.alc , 140 ; 2 Calc AV N., 137. 

'» Purmossurreo Xarain v Romcezoodilocn, (1866) 5 AV, U , 220 ; sco ob«ervationa 
of _i;aiR-rji, J., in JonanUn l)obey v. Ram Dlione Singh, (1900) 33 Calc., 738, 
p iCt, as to disimction bclwei-n resiew and revival. 

' ‘ Oirdhan Singh r Iliirdco Narain, (1875) U R , 3 I. A., 230 ; 20 AA*. R , 44. 

\l8C9)5Mad 'h C *Vl"* •“ ‘'‘sdras,— .Sivu v. Chenamma, 




0. XLVir, r. 1.1 


HE VIEW. 


1055 


Ex-fxytt (i.-ctee—\x\ frftrtf tJccree is sulyeci to review,* .lUhough llic 
r.nse mvj be he\td under O l.\, rr 13 .ind 14 * 

(.V./fr — The order must be one pis«cd in .i suit or pioccedinj,' of .1 civil 
nrlufc * \n order un ier 5 « of iIk Coun-Fres \fi is not a decree or order 
under this rule .* an nri.er disallowing a chim to altichcd proper!),® an order 
fr/rr-.v. adniiitin,: an .i.ipe «l after I me ,* .md an order under s. 62, Act 11 of 
t£;4, arc subject to rev icn * 

Z.'ir.n/i.’w/'."' r'./zri;'* — The scope of this mle is nide enouftli to admit of 
the review cif an otder divn an e«e(.uiinn c.ise ,* or of any other order 

passed in eaecut on of a decree • 

After sativfution of a decree on the npphi.ition of the patties, the Couit can 
re-open the eirruiiun priKcedin,,! under this scitioii and s 47 on the jiround of 
the decree huldei s mislahe of c.aliulitiun in tieictK the .'imuiint due under the 
decree 

Appeal allowed, but not proforrod — .\fter an appeal has been 
preferred, no renew can be ad tinted,** and tried and disposetl of** llut 
if the review has been ap;ihe<i f.»r in proper lime and before an appeal has 
been p-efened, the Jul^c >s not pieventol from proeccdinj,' on the apphc-tlion 
for rc.icw b> the ‘ubieijucnt preseniaiion of art appeal* bul is bound to cume lo a 
decision upon u * * 

Appeal by some other Party— Where tlic Rrounds of review are 
common to all, .and one appeaU on this ground, ihe appell.iie Court can modify 
the decree m >e,;ard tu all, and if tins i^ not so, the decree can be modified on 
review** llie preferring <jf an appe.il b) one defendant docs not deprive 
another defendant of Ins iiiiht to apply fur a icview ** 

Withdrawal of appeal -If an appe.al is withdrawn, cither parly may 
apply for review m the Inner (.ouri '* 


> Atnir llftviii r Aliniol, (t^a;) 0 .Ml . 3C. 

* Muito e Ihhi hcvim, (IHSIi tf .Ml . Ci , lliid.ur «>. Huddu. 13 C L. U., 

2-'A. hie also, I’oresli Kaih e Klictiro .Moiico, (1873) -L) U’. U., S34 ; Ah 
Azitii r lUrii MaiJiil,, Ilf W It , I9.> 

* Mimkiln r Soliramarii)*, (ISHit) 1.. It III A.,lC'J;ll Mad., 2G ; Smith v. 

fcttrtUrj o( Mall, ( IbTlS) .1 Cidc , ;tn». p .Ho. 

* Italkaraiiv (lubiiKlnatli, (lN9o) 12 All , liO. p 157. 

* Cocliranc f llier.ihl, (1807) 7 W. It , 79 

* Venkatrajudii 1 Nagrdu, (IHHO) 9 Mrtd., 430: Moslmullah v. Alimedtillah, 

(I8S0) 13 Cldc , 78 

* hinilh V hi-crelary of hlaCo, (1878) 3 Cale , .140 

* Asoka Kumar Hoy r Klietra Mom Dasi, (1897) 2 Calc. W, N , COO 


Nilratan v. R.im Rutton, (lOrjO) 5 Calc AV. N., G37. 

“ Navivahoo v. Turner, (18SS) Ja It , IG I A , 157 ; 13 Bom , 520 : Luca* v 
Stephen, (1808)9 W 11 , 301 ; Kamanailliaii v. Narajaoan, (1904) 27 Mad , C02.' 
Raj Uhareo e Mahadeo Singh, (1869) 11 W. It. Sll ; Rsmappa t>. Bhaema. 
(1906) 30 Bom , 623, 8 Bom , L. R., 842, and ICuar Sen v. Gaiiga Ram, (1890) 
A. *V. N., Ill ; followed id Kanlia^a Lai r, Buldeo Persad (1£H)6) 28 All., 240. 
>• Bhurrut Chunder v. Ram Gunga, (I8C3) 0. L B., (F.B) 302; 5 AV. R. 59. 

Tiiacoor Prasad II Daluik Ram, (1882) 12 G. L U , 64. ' ’ 

** Pegoo V. Wiiizooddeen, (1872) IS AV R , 464, 

•• Bunkoo Lai t> Basoomuniiissa, (1867) 7 AV. U , ICC 
“ Pandu V. Dcvji, (1831) 7 Bom., 287. See also, Patloji e. Gauu, (1891) 15 Bom 
379, per Birilwood, J. ' 
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Court of Small Causea — The provisions of s. 17 of the Provincial Smail 
Cause Court Act are only directory.'- The Court of a Subordinate Judge inves- 
ted with the powers of a Small Cause Court Judge does not fall withm clause 
' ' ^ ■ -lade to the High Court for a rehearing of a 

Court of Small Causes at Bombay on the ground 
view of the law as applicable to the facts, held, 
that, even if that were the case, there was no “ miscarriage or failure of justice” 
and the plaintiffs were not entitled to a rehearing.* 

New and important matter or evidence — A review of judgment can- 
not be allowed merely to enable the Court to reconsider its judgment on the same 
evidence;* or on the ground that, if the facts had been better or more fully 
placed before the Court, the judgment would have been different,® or that the 
point on which the decision is based had be<*n raised for the first time in special 
appeal ;® or merely to supply defects on the part of pleaders m the conduct of 
appeal or that the Court had improperly neglected to examine a witness 
unless the objection was taken when the case was heard in regular appeal.® 

In 1874, A sued B to recover money paid for land and got a decree. B 
appealed to the Privy Council Subsequently A sued again on account of a 
second payment and recovered on the strength of the former decree. Their 
lordships of the Privy Council reversed the first decree and it was held that their 
lordships’ decision was “ new and important matter” on which to apply for review 
ol the second decree ® 

The new evidence must be relevant, clear and conclusive.'® It need not be 
sufficient pn-u to show that the previous decision is wrong or that ii must be such 
as to cause an overpowering balance of evidence 10 favour of the applicant 
but it must be material and of such a character th.at, if it had been brought 
forward in the suit, il might have altered the mdgment.'® 

Special appeal —New evidence is not a ground for review in special appeal;'* 
and m Bombay, the practice has been to allow the aopellant to withdraw his 
appeal and then apply for a review 10 the lower Court.' ♦ 

When the decree tvas passed —It must be shown that the new matter 
or evidence was not within the knowledge of the applicant, or, if within his 


‘ Uaniftsami f, Kurlsit, IISOU, H Ma-I., 1,8 ; not followed— Jogi .Mur v Bisheii 
D.vy.vl, (1891) 18 CaIc., 81 See, Jenur. nudluiom, (lOOo) 1 Calc, L J.,43; 
and Jagan v. Ct.ot Bam { lOOt)) A W. N. 9*. 

* Banichandffi v Silararo, (18SG) 10 Bom., 61 


• Vassonji Tncumji & Co. v Southern Mahratta P,ailway Co , (1891) 17 Bom , 14. 

• Lnclmian Singh e Mohan, (1899) 2 All , 505. 

• Jailub Ram v Ram Lochiin, (1871) 19 W. R , 189 ; Chuuder Churn «. Loodun 

Ram, 25 W. R , 324; Clionce Mnndur r. Chudce Ball, (1870) 14 W R , 178 

• Cowell V. Moliadeb JIundnl, (IS72) 17 W. R., 182. 

’ rrosvinnonath v, Judoonath, (1863) 9 W It., 589. 

‘ .Munshn<l Bibce v. Luchmcepnl Singh, (18(,S) 9 W. R , 129. 

• tVagbelav, Ma»lwdin, (I8S9J 13 Rom , Slljjbut see, Amrit v Madho, (1884) 

G All , !?>2. and Paoclianan Bose v. Gnrudas Uov. (1871) 9 B. L R . 187 s 18 
IV. R., 317 j V > , . 


Hccra Lai v. Rim Tamck, (IR75) 21 W. R , 323. 
* * Rahebjnn r. Sufdur All, (1874) 2-2 W. R., 2SS. 


• f Terry, 15 Moo 

71 ; L. R , 13 I • •" 


[. A , (P. C ). 191 ; Appa Ran, 


■e (1887) 10 Mad., 


'• BlijnihNathi-. Knlly Chumler, (IS?!) lO W. P. , 112 ; Panclmnaii ,. Radha- 
nath, (1^09) 4 B L. It , A. O , 213 ; .larlvninmal it I’alnennra, (I8C9) 5 Mad. H. 
C., 401 5 Ratn Kutti 1. Mamad, (lS9.i) |S Mail , 480 
“ Tandu r Dev ji. (1881) 7 pM.m.. 287 ; Nanahhai Vnll.ibh Das f Nathahbai 
a! a 68 '***'*' ® *’*’”‘'* * I’Andnrai.g v. Moro, (1SC9] 0 Bom. H. C., 
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knowledge, could not be produced by him nt the lime the decree was passed 
but if the npplicatton for renew IS ndmiticd upon other grounds, fresh evidence 
not produced at the trial may be receiaed, .although no reason had been assigned 
for the non-produciion at the trial * 

Error of law apparent on the face of the record.— An error on a 
point of law apparent on the fice of the judgment or of the record* is a 
sudicient cause for graniini; a review It is not a universal rule that no point 
can be raised on an apnlication for a review which has been .already discussed 
and decided at the heanm;, or (hat no new point which has not been raised .at 
the hearing of the case can be .argued on the application for a review 
but if the basis of the renew w.as raised but abandoned at the hearing of 
the appeal, u should not be allowed to prevail ^ Nor is it an objection 
that the decision of one divisional Bench of the High Court is at variance 
with that of anoiher division Bench on the same point, ® or that the 
error n as brought to nonce by a new decision;* if the application has been 
made regularly within time t* Where a Judge gives wrong reasons for reject- 
ing material evidence or declines to admit additional evidence on appeal ** 
or dismisses a suit for non-jomder of parties under s 85 of the Transfer of 
property Act •* or base- his judgment nn another decree which is subsequently 
set aside ,** or omit- to consider the effect of important evidence or is misled 
as to the contents of a document or applies .a wrong rule in valuation j’ * or 
omits to try a maienal issue.** or has made .an error in calculation,** the 
proper remedy is by renew and not by special .appeal. 


* Dwarkanatli e Kishenlatl, Marah, 5.^1: Oiurao e (luoool, (1871) 16 W, 

R , 7 ! Nuirakishore v Jitdiib Chunder, (I87J) (10 W. R., -t-C. 

* Bibsri Lsl V. Trailakhyo Mayi. (I8C9) 8 B L. R., A C.. 316, 

• Koh Poh V Moung Tay, (1809) 10 W. R., 14.1. 

* bharup Cband r. Pat D<vsace. (1897) llCale., C27 

• Hussaini Bcgam v. Collector of Munflamagar, (1989) 11 All , 176. 

• Cbintamsfii Pal i*. Pvari Mohan. (1870) 6 D. L R.. 136 j 15 W. R , F. B., 1 1 

Ifurce Perilud V NuiiJ Kiahore, (1972) 17 W. H, 479 ; Kalu v Vishram, 
(1876) 1 Qom , 6)3 ; but sec, Sheo Ratan p Lappu Kuar, (1833) 5 All , 14 ;anu 
Bhawabal Singh V Raiendra I’ratap, (1870) 6 B b. R., 321. 

I Sabapathi v Subraya, (i978) 2 Mad , 68 

♦ Nobecn Kishen t' Shib Pvrshad, (1803) 9 tV R., IGl. 


'"2)^8 


.IJU 

‘0 Uanhor * 'r-'v- * r—. — a— o *> » B,(p. C), S66, p 580. See also 

Mahan IG I. A., lOt; Kllern v. Basheer, 

(1876) i it was ruled that the production 

of an . u to the notice of the Judge at the 

first hearing, and which Jays down a view of the law contrary to that taken 
by the Judge, is not a eufiicient ground for granting a review. 

“ Reasutv AUoolah, (1877) 2 Calo , J30, p. 140 ; L. R , 3 I, A.,22I. 


' « Bam Lall v. Rung Lall, (1872) 17 W. R , 47. 


•• Ginsh Chunder v. Juramoni, (1900) 5 Calc. W. N., 83. 


•• Moorareev Mahomed Akmal, (1874) S2 W. R., 161. 

" Mahadeva v. Sappani, (1876) 1 Mad., 396. 

** Gopal Chandra v. Solomon, (iS86) 13 Calc,, 62. 

I* Rain t>. Vishrain, (1870) 1 Bom., 513 

Xlassun All v. Nasiroodio, (1371) 16 W. R, 134; Biban Lall ff. Trarlakvo 
Mavi. (1869) 3 B. L. B, A.C., 346 ; 12 W. R, 223; (Vise v. Huro Lall. (1871) 
16\V. R., 150: ’ 

Akbur All v, Makhdoom Buksh. (1876) So W. R , 63. 
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In the North-West Provinces a review will not be allowed on grounds that 
would support an appeal though in a later case a review was allowed on the 
grounds that the order had been passed ex-parU, and without jurisdiction.® 

Minors.—h. minor cannot on attaining his majority apply for a review of 
judgment passed against him in a suit in which he was properly represented. 
He can only impeach such decree by a separate suit when his guardian has been 
guilty of fraud or negligence.® Compare see 6 (i) of the New Limitation Act IX 
of 1908 

Other sufficient reason — In the cave of, Ueasut\ Abdoollah^ their 

lr,rrlcl,,r>, r.f O,,.,.. r » 41.^ . — ..J .S.v- ie 


discretion of the Court in sajing what reason is good and sufficient, or what may 
be so far requisite to the ends of justice as to support an application for review. 
Upon an appeal, where an appeal lies, it may be open to the Court of appeal to say 
that a Judge ought not to have admitted a review ; that is a different thing from 
ruling that he has acted wholly wiihrut jurisdiction In the hist case, the Appellate 
Court tevetses the order, because the Judge has erred m the mode in which he has 
exercised a judicial discretion ; in the l.»tier case it quashes the order because he 
has no discretion at all to be exercised ” A misapprehension at trial of all parties 
as to the contents of a document, provided Its purport could not be known by 
the exercise of due diligence ;* or if ntiienal. omitting to consider itj^ discre* 
diting without inspection a document, or declaring a Commissioner unworthy of 
credit, because he was a mohurir of the Court ,® tauing a point for the first time 
in delivering judgment * A Court has no jurisdiction under this rule to re-inst^e a 
case, where a person has by his own negligence allowed his rights under O. IX, r. 
4 to be barred But in a subsequent ca^e, it was ruled that, when a suit was 
dismissed for default under O IX, r 7 and an applicaiion for renew of judgment 
was made by the plaintiff without a previous application to have the order of 
dismissal set aside under O IX, r. 8 the Court had junsdiciiou to entertain the 
application for review of judgment t* The omission to serve notice of hearing 
of an appeal on the respondent who consequently could not appear on the date 
of hearing was held tu be a sufficient reason wuinn tlie meaning of this rule 
The ground for amendment of a decree nm>t be SJm«lh>n4 which existed at the 
dale of the decree The rule does not authorise the review of a decree which 
W.S8 right when it was made on the ground of the happening of some subsequent 
event 


‘ Sheo RnUn v. I>appa Kuar, (1833) 5 All , 14 > 

• Amir llassan v. Ahmad, (1SS7)9 All , 3G 

• Cnrsandas Katha «. Laclkavchu, (1895) 19 Bora., 571. 

• Reasutv. Abdoolah. (1877) 2 Calc., p HO; L R., 3 1. A., 221. 

• Nasiruddin Khan r. Indronarnyan, (1863; B. L. IL, F. B., 307 ; 6 IV, E , 03. 

• Copal Chandra v, Solomon, (1686) 13 Calc., 62, p. 64. 

• Mahadevav Sappani, (IS76) 1 Ma<L, 390. . 

• Abdul V. Eacha, (1876) 1 All,, 303, 

• Gn^garcrehad r. MaharanI, (iJ^) I,. JL, 12 I. A. 47, p. 51 sSulleman r. 


‘® Etnli.h Mondul r. Nabadn'ip aandm Kar, (IS07) 2 Calc. W. N., 318, 

‘ ' EaJ Nirdn r. Ananga Mohun, (1899) 20 Qilc., 593, 

•’ Ohansham r. Lai Singh, (18S7) 9 All , 61. 

"Kol,,WJ.„v.lnSoMTO,^ VtnV.lar.m,, (1000)4 C.le. W. S., 7iU 
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Sale certificate — A sale certificate can be amended under this rule There 
IS no appeal from such an order * 

Court fees —See Court Fees Act, 1S70 Sched I, arts. 4 and 5 In an 
application for review. Court fee duty must be paid on the whole value of the suit® 
Limitation —See Act XV of 1S77 Sched. IT, arts. 160 A, 162 and 173. 
(Arts i6f, 162, 173, Sch I, Act IX of 1908) 

Practice — It is not necessary that an application for review of judgment 
should be accompanied by copy of the decree, order or judgment sought to be 
re\ie«ed ® 

2 An application for review of a decree or order of a 
lovho'ii appiicitions Coiu't, not being a Higii Court, upon 
for rev lew may be made some ground othcr than tlie discovery of 
such new and important matter 01 evidence as is referred to 
in rule 1 or the existence of a clerical or arithmetical mistake 
tir error apparent on the face of the decree, shall be made 
only to the Judge who passed the decree nr made the order 
sought to be reviewed ; but any such applicatiou may, if the 
Judge who passed the decree or made the order has ordered 
notice to issue under rule 4, sub-rule (2), proviso {a), be 
disposed of by his successor. 

AclXIVofi882. s 634 

This rule .npplies to H. C 

Muffasil Small Cause Court— A Ju<lge of a mufasstl Small Cause Court 
has jurisdiction to direct a new trial of a case tried by his predecessor.* 

BffdOt of this rule —Ituha emt t>( AMiesiur Sini^A V. Ben^nl Gotvfn- 

tiierjt,i iheir lordships of the Privy Council pointed out the divtinctiun between a 
review and anappeal The pre»ent rule embodies the spirit oflhat dremon, 

■ ’ ' ’ " *ter or evidence, 

review of the 
hich passed the 

ucLicc 01 vji iu.lv auwAiiiuicii Jut ii itiu>, lie C.11UIU1 uu !>v> on the ground of 
supposed errors of judgment m the previous decision,^ nor because the order was 
passed in the absence uf the petitioner and without giving him notice of the 
hearing ® 

Important matter — A decision of the Privy Council passed subsequent 
to decree, between the same parties in regard to the same issue is new and im- 
portant matter ® 


' boojlia Royr Ram Kunrir, (1891)3 Calc. W. 14, 374 ; 20 Calc. 529. See 
ftlso, S.vdtlo Kunwar v. I) iom Phar, (1901) 23 All , 476. 

* Nobin Cliundrn V. Slahomcd Uur, (1893) 3 Calc W. N., 203. But sec, Manohar 

rn re, 4 Bom , 20 

* U'rtjid All r Xftnal Kidtorc, (I89>) 17 All, 215. But sec, Ad.vni Edulji r 

Manikji, (iSSOt 4 Bom., 414 

* .Shum'her Ally v. Kuikui Shah. {1880 6 CqIc , 2.36 ! and sco a 17 of the Pto- 

Mucial Small Cause Court Act, IX of IS87. 

* Molie-litir Siiigli V BengalGoreriiinent, (II.’iSJ Moo. I A, SOI, 3 W.K.. P.fi, 43. 

* SarangApaiii r. Xantyanasaim, (1885) 8 Mai , 367. 

’ llelian L.vll V Mungola Kath. (1810) 3 Calc., HI. 


• Khcma r Dhanji, (1890) 14 Bom , 101. 


WiiglieU r. Msslutlin, (ISSO) 13 i om , 330; Itinee Pershad r. Radh.v 
(1871) 10 W. H , 143, lilt ace, Amnt Lnlr. Madlio, (ISS4) 6 All , 292 • 
n»n Bose r. GuruJas Roy, (1871) 9 B. L. R., 1S7 ; 18 W. R,, 317. "" ’ 


Perahad, 

Panchi- 
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Shall b© made. — It is suflicient if after presentation, the Judge issues 
- ' service of notice should 

'tonud oiher than those 
In the North-West, 

It has been held that under this rule u is not sufficient that the application has 
bfeen presented to the same Judge ;U must be heard and determined by him.* 

3 . The provisions as to the form of preferring appeals 
Form of Applications sliall apply, jTiw/rtf/s to appUca- 

forreMcM. tions for revvcw. 


Act XlV of of « 88 j, s. 625 . 

This rule applies to H. C. 

Practica — A petition for review must be in the form of a memorandum of 
appeal,* and accompanied with a copy of the order,* and, if it requires a certi- 
ficate, ihe proper persons to ceriify are those pleaders who argued the case.^ 

If the ground he new matter or evidence, the petition and affidavit must set 
out the nature of the evidence relied on, end state when it «as discovered. In 
granting a review the Court should not travel beyond the grounds mentioned in 
the application.® 

4 . (1) Where ifc appears to the Court that there is not 

Application where Sufficient ground for a review, it shall 
reject the application. 

Application wbeie (2) Where the Court is of opinion 
that the application for review should be 
granted, it shall grant the same : 

Provided that — 

(а) no such appUcatiou shall be granted without pre* 

vious notice to the opposite party, to enable him 
to appear and be heard in support of the decree 
or order, a review of which is applied for : and 

(б) no such application shall be granted on the ground 

of discovery of new matter or evidence which the 
applicant alleges was not within his knowledge, 
or could not be adduced by him when ihe decree 
or order was passed or made, without strict 
proof of such allegation. 

' UamawTiii r. Kun*u. 11890) 13 Sl*d., I78;K.*ru biogb v. PeoNtt^llm, 11884) 10 
Cnla.sij; 13 C. L U., 261. 


’ Fdiel Ui'Wis r. Jamsdar, O^SC) 13 Calc., 231. 

• Oaniwi c. Jnan, (1802) IG Bum., 603, but see the case of Cheru v Chcru, (1880) 

12 ilad , 5U9. 

• Vauebam r. Jhinguri, (1883) •* AIL, 27«. 

• JlAliadaji lUmcbandr* v. ViiUl Vwhianath, (l8C2) 1 Bom.. H. C, 183. 

• Aditlv F4ul5i V. MamVji, (ISbO) 4 Dow., 414. 


TrtwOaiigr Untub htcam Kavigntion Co., (1874) 24 W. K., 430: etc also, 
^ Uvuwiuv. I'mlo, (JSG8J1UW. i»,.,64, face O. XLl, r. L 
* ^'‘“''’*“i.<*W>)5Calc., W. K.,483. Sec ‘'Smtcr I’KOOr,” 
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Act XIV of 1882, s. 626. 

Form of notice — SeeApp G, No 14 

This rule does not apply to judgments on review ; but only to orders admit- 
ting or rejecting reviews! A decree of a division Bench of the High Court 
dismissing an appeal for default in depositing the estimated costs of preparation 
of the paper-book under rule 17 of the High Court Rules, Part J7, Chap VIII, can 
only be set aside by an order under this rule * 

Judgment — The Judge should record hi$ reasons for admitting the review, 
but if he omits to do so, ihe act is not void as done without jurisdiction, > and the 
proper procedure uuuM be, to deal with it on the same principle on which cases 
of unrecorded judgments are dealt with, and to remand the suit with a direction 
that the Judge should record his reasons Such an order is bad and the case 
must be ren.anded * In cases under the Dekhao Agriculturists Relief Act (Bom. 
Act X\'l I of 1879) the conduct of proceedingn before a District or Assistant Judge 
when silting in revision is withtn his own discretion and the granting of a review 
on the ground of mistrike as to the nature of defendant’s income is a reasonable 
exercise of such discretion * He can review an ex p.trle order • 

Notice.— Before a suit can be reviewed, notice should be served on the 
opposite pirty appointing a day on which he may appear in support of the original 
decree,^ and the case should not be re-he.)rd until cause has been shown and the 
review granted * 

But where an applic.xuon w.as made to review an order rejecting a special 
appeal, and it was opposed on the ground that no notice had been given, 
the Court held that the application to appeal being ex parte, notice was not 
necessary * 

New matter —Tins rule contemplates, first, a decision on the matter referred 
to in clause , second, an order admitting the appeal. Both may be recorded 
in the same proceedings 1® 

Strict proof. -The applicant must satisfy the Court by strict proof, unless 


V Apenr t' Howah Bye, (ISDG) 1 Ind Jur., N. S , 237 $ Rughoonath v. Anundo 
Wiiray, (1868) 10 W, It., 337. 

* FatimunDigsA v. Dcoki Persliiul, (1897) 2( Calc., 330 ; 1 C«Ic, W, N., 21, 

' Ashrufoomssa v Enayct Ilossein, (1870) 13 W. R, 4.39 ; 3 B. L. R,3lC; 
Gunesh Rani v, Rohmee, (1870) 14 tV. K , 230; Uaoicka Mudahar tv Guru- 
gami Mudalur, (1909) 23 Mad , 496 

* Gj anund Asram r. Brpm Mobun Sen, (1893) 22 Calc , 734. 

* Ba(laric>iarya v. Ram Chandra Gopal, (1893) 19 Bom , 113 ; Ramsiag v. KisAnsIng, 

(IS93) 19 Bom., 116. 

* Ramchandra Narayan V Praupadi, (1990) 20 Bom., .81. 

’ Iluro Hohun v Kohendronalb, (1871) 10 W. K., 13.7 : see also, Rup Cliand r. 
Bilvaut, (1837) 11 Bom., 591. 

* Uajendro I’rotab v. DliowaUul, (1S7I) 14 W. R., 103. 

* Joy Kooniir v Eahsrea NunJ. (1874) IS W, R., 475 i-lO B. L. R., 155. 

•» Aujoonnissi v Soorjo Kant, (ISG9) 11 W. R , 50. 

• > Bim Joy r. Jagodessuree, (IS74J 22 4V. R , 399. 
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on the discoNCry of new evidence, and the Judye has admitted it ^^ilho^l proof, 
the order cannot be supported on the ground that he admitted it for sufficient 
reason ' An affidavit that the applicant did not know of the existence of the 
new evidence, but not stating that he had used diiigence, and made inquiries, is 
insufficient.® 

An applicant applying for a review on the ground of error m construing a 
document is entitled to file new evidence to show the Court that an error has been 
committed and the objection that he did not produce it previously will not prevail.® 

Appeal.— An appeal lies from an order under this rule granting an appli- 
cation for review. — Sec. O. XLIIl, r. i, {w), ante. 


5. Where the Judge or Judges, or anj' one of the Judges, 
.... . who passed the decree or made the order, 

Application for review r «i.i. vie .• 

ill Coait consisting of a review ot which IS applied lor, conti- 
two or more Judges coptmue alt'Ached to the Court 

at the time when the application for a review is presented, 
and is not or are not precluded by absence or other cause 
for a period of six months next after the application from 
considering the decree or order to which the application 
refers, such Judge or Judges or any of them shall hear the 
application, and no other Judge or Judges of the Court 
shall hear the same. 


Act XIV df tSSa, 8. 657. 

This rul« applies to H. C. 

In Ratnhnri Sahu v. Madan itohan MUter,^ it was held that an application 
for re*admi8Sion of an appeal dismissed under rule of the High Court 
Rules ?i II, Chap Vll, for non-deposit of ihe costs of preparation of the 
p.tper-book is not an applxation for review cf judgment, pnd cannot be 
disposed of by a single Judge of (he High Court under this rule but this 
v«a8 overruled in the case of Faumtmmua v Deoh' Ptrtkad,^ in which il was 
bid down that a decree of a division Itench dismissing ail appeal for the above 
mentioned reason can only be set aside by an order under this rule. 

Attached to the Court.— Where a Judge of the Huh Court was absent 
on leave and another was appointed to cfficiate for him ; Md, he was not 
attached to the Court within the meaning of this rule « 

No otbn*’ .'T,i/1cra Sieo... A- t.. , . .. 

to the Ju ' ■ ■ ■ ■ • ■ ' 

and if ad ... . . . . 

Judge. . • ■ - 

District . ■ ■ ■ ... 


' Kh-Ut Cliundcr r. Pran Kristo. (t8G9) U W R . 4Cl ; J I B A B , 4‘J^, nofe j 
OmriiA Ths(io.,r I Hocool, {lH7lt lO W. It., 7 , 8 B. U K., Apn . 31 : see a1«o, 
JJiuJihoo.Sihnov JuwU K«wr. (WTi* 1' W. R.,230; Brojeudro Coomar r. 
Wi-. (1873) 19 \V. U., ISa 

’ Svoodurte, (1870) li \V. B., 2(5 } SB. L R.. App , 37, 

• ftijTivdi r.vwe Iloliinec,(ia7(l^ U \V.R.,23r,. 

• p.smhan Pahu r. M».lun Molmn Mitter. (IStMl) 2.3 Calc . 330. 

• FAtimunniMv r. DeiAi Pcr-lad, (1837) 2» Cilr., 330; 1 Calc. W, N , 21. 

AntiKny amrn r hliamont. (IS80) 16 Calc , 7S8. 

' '■ 
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Judge to his own Court for trial, his order was set aside as passed without 
jurisdiction ' 

6. (1) Wiiero the applicntion for a review is heard by 
Apr-iieition where re. more than One Judge and the Court is 

equally divided, the application shall be 

rejected, 

(21 Wliero there is a majoritv, the decision shall be 
according to the opinion of tJie majority. 

Act XlVofiSSj, 5 628 
This rule applies to H C 

7. (1) An order of the Court rejectin'.; the application 

shiill not be appealable ; but an order 
i*" application raay bo objeo- 
to oniei granting np- ted to oil the grouiul that the application 

plieati-jn — 

(n) in contravention of iho provisions of rule 2, 

(6) in contravention of the provisions of rule 4, or 
[c after the O'jpiration of the period of limitation 
prescribed therefor and without sufficient cause. 

Such objection may be taken at once by an appeal 
from the order granting the application or in any appeal 
from the final decree or order passed or made in the suit. 

(2) Where the application has been rejected in conso* 
qiienco of the failure of the applicant to appear, he may 
a[iply for an order to have the rejected application restored 
tc the file, and, Mhero it is proved to the satisfaction of 
the Court that he was prevented by an}^ sufficient cause 
from appearing wlien such application was called on for 
hearing, the Court shall order it to be restored to the file 
upon such terms as to costs or otherwise as it thinks fit, 
and shall appoint a day for hearing the same. 

(3) No order shall be made under sub-rule (2) unless 
notice of the application has been served 00 the opposite 
party. 

Act XIV of 18 S 2 , s 629 

This rule applies to H C 

Reason for a different opinion — A Court should give reasons, on 
review of judgment, lor coming to a different condosion from that which it had 
previously foimed ° 

» Ram Knth r Uowliur. (1870) 2 All. H a. 2".a S«o also Golam Esha r 
Hurrisli Chun ter. W. U , (ISCt) Mis , 29. 

• Anunclomojeo v, Knlee Kooraar, (ISCfi) 6 W, R., 18. 
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Order rejecting final.— An order rejecting a review is final,' even if 
passed by a single Judge on the Original Side of the High Court.* There is no 
subsequent decree that can be appealed. Thus, where a pleader was allowed 

• ■ ■ made to re-admit it, on the 

o withdraw It, was refused : 

■ ' rting an application for review 

non-payment of process fees 

• * in order setting aside an order 


Review tefiise4 — Where an issue was fixed by the Judge and sent down 
for trial without objection, a review was refused.* Where an applicant applied 
on the ground of new evidence ; but he knew previously where to find it and 

the evidence 
d not be adduced 


Effect of order . — Nothing m the judgment rejecting the application can 
affect the previous decree * 

Second application Though the order rejecting is final, it does not 

prohibit the admission of a subsequent application for review on a different 
ground or for new trial ," in Madras no second application is allowed.'® 

* ' ' * • ' '***"‘*^— ‘'"'^'n—An order admitting a review is not a 

' t.*® A first appeal lies from such an order, 

this rule.'* No appeal lies from an order 
m cases specified in this rule'* That the 


• NoWn V. Girlilhiree, ((8(10) tl TV. R., 264 ; Bonee Ram t'. ITosseln All, (1869) 

11 W. R . 184. 

• Achaya V. Hatnavela, (1830)9 Mad.. 333 : Auhhoy Churn i*. Shamont, (1680) 

10 Calc., 783. 

• Modhoomutty v. Dhuoput Singh, (1870) 13 \V. R., 1G7. 

• I’udmanund Singh ti. Doorga Rerahad, (1899) 4 Calc. TV, N., 39. 

• Knnti Chunder Mookerjeo r Sahgrnm, (1897) 34 Calo., 519. Foil., Jamal v. 

Abdul. (1907) C Calc. \V, N.,225 

• Dose V Wiio, 13TV. R., 409. 

r Brojcndro (kiomar v. (Vise, (1669) 19 TV. R., 130. 

• Ram Dhnu r. Joy Narain, (1809) 12 W. R., 036) 8 B L B., App., 36, vote. 

• TUmhurry r. Molhoor Moltuc, (1873) 20 TV, R , 450 

••n—'.. V T> nr ni n .170- 6 W. R., 

la- 



" Burul Kuman Diisseo r. Radha Mohnn Roy, (1895) 22 Clio., 781. See, Bisseasar 
r. Smidl, (1006) 4 Calc I>. J., 40. 

’ • Veneama r. I'amoo, (laCO) 0 Mad. II. C , 323 
’• Anlhoy Churn r Shamont, (1889) lO Calc., 738. 

’* ■ ■ “* ” — ”'*«88U2 Com . I"! s Daryal n Badri 

■ Sihai r. Bulmri Sinuh, (1895) 22 

' 'n«'had Tcuary, (1893) 22 Calc., 

.3 Calc TV. N , 485. 

* MahaSir Vr«»s<l t. K.thi.i Tl.akur, (18971 1 tVc TV. N . 338 5 Lalit Mohun 
Calff TV. ‘V. erxtv ; Chunilal r. FonJ- 

'* 1 . 118071 21 Bom., 330. 
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Court which has granted the review has done so without sufficient reasons is 
not a %alid ground of appeal under this rule * ** There is no second appeal, ^ 

Rtviston —An order of a Small Cause Court Judge admitting an application 
for review is subject to rCMsion under Act IX of 1887 , 525 ® 

Appeal from final decree — ......... i.-. j_. ...j . .v •• 

the order cannot be set nsid* 
lies from the final decree, the ap 
that the Judge admitting the 
his judicial discretion * If the 

acted regularly, the order cannot be questioned in second appeal So, if a 
Judge admits a reciew on the ground that by going through the evidence he 
might come to a different conclusion,* or to haie the case re-arpited,^ the 
order may be set aside on special .appeal The appeal lies from the final order 
granting or rejecting the review No appeal lies from an interlocutory order, 
entertaining the aoplication, and calling for evidence ® 

AJUr time hai Whenever a petition for revietv of judgment is 

presented after ninety days, it is indispensable that the party preferring such 
petition should, in the first insi.-ince, account for the delay ,® to the satisfaction 
of the Court otherwise^the^ order granting the review would be improper and 


has expired. In the former case, the Court has jurisdiction, whether the Judge 
IS the same or not, provided s 624 , former Code, (r. a, jupra,) is not violated, and 
his order can only be sct aside m appeal,’® and wheie the Judges of the High 
Court had, in the opinion of tbeir lordships of the Privy Council, improperly 
admitted a review, their lordships considered it weu'd not be right to 
exclude the new evidence from their consideraijon.’* But where Ihe order 
admitting a review of judgrnent after the period of limitation does not state 
that there was, or that it bad been shown to the satisfaction of the Judge 
that there was, sufficient cause for not having made the application within 

‘ Munni Ram v. Ciahen Perkash, |l#97) 24 Calc , 87S. 

, Qf /.C9A... All TV., Chundim Singh, 

• 12 Mad , i but see, 

• r. Bhiva Nutlia, (1SS9) 


* Ramasami v Kurisu, (18901 13 Mad , 178. 

• Reasut v Abdoolhh, (18751 L. R., 3 I. A., 221 ; 2 Calc., 131 5 lladho Das v, 

Rukman, (1870) 2 All , 287. 

• Sahebjan v. Siifdur Ali, (1874) 22 W. R„ 283. 

• Chunder Chum r. Loodu ram, (1876) 2j W, R., S24. 

* Koleemooddcen V. Heerun, (1875) 24 W. R., 186 

’ Dwarkanath r Chabatanni, (1696) 1 Calc W. N.. vii 

* Kaslicenath v Luckheensrain, W. R,, (1861) 01 j .Thubhoo Sahoo e. Jusoda 

Koocr, (1872) 17 W. B.,230. 

“> As«ur Ah t> Woolfiitunniss-i. (1870) 13 W. R.. S3 ; Joogul Kishorc r. Occur 
Narain, (1867) 8 W. R , 483. 

Lucliman Smgh v. Tirbani Bokah, (1873) 14 B. L. R , 373 ; Gour Pershad p. 
Anjub Ah, (1875) 24 W. It., 291 ; Gurga Narain v Onnroonee, (1S07) 8 W. R., 
184 i Kristc Gobind v Jiignbandhoo, *(I869) 12 W. R., 94 j breerath v. 
Kntattomoyeo, (1872) IS W. B,, 236 

** Aujounnissv Ribeo Surja Kant,(l868) 2B. L, R.. A. C , 181 ; 11 W, P. , 56 • 
see also, AMuafiinnissap.Inaei. Hossein. (1S70)5B U R., 316; 13 W. Pw, 439, 
** Reastit e. Abdoollih, (1875) L. It , 3 1 A., 221 ; 2 Calc , 131 ; but eee, Roman p. 
Kanmatlia, (1878) 2 Mad., 1 1, 

“Raj Liikbee Dabca r. Gokool Chunder, |ISC9) 13 Moo J. A , 226 • 12 IV R 
P. C , 47 ; bat »ee, Pran Kaib v. 8ree Kant, (1S7S) 2 C. L. R., 257* * ’ 
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time, the review and all proceedings under it are invalid and must be set aside,' 
and this may be done in regular or in special appeal,^ or in revision for 
want of jurisdiction ^ 

Limitation. — Whete a decision is unquestioned by appeal, its finality 
should be left in doubt no longer than the requisites of justice imperatively 
demand;* but under s. 5, Act XV of 1877, (ss. 4 and 5 Act IX of 1908), an 
application for review of jurlgmenl may be admitted after the prescribed 
period of limitation for sufficient cause. A new exposition of the law is not 
sufficient cause ;® nor the pendency of a special appeal,* But this rule 
does not apply where the review will not interfere with previous decisions 

' • ■' The pendency 

• jurisdiction ;® 

of the benefit of 

• • r of the proper 

e record, ts or 

of the existence of evidence which could have been adduced in proper time— is 
insufficient,'® appirently even if the applicant was a minor during the whole 
or most of the litigation" The period for an application for review under 
art. 173, Sch l,Acl IX of 1908, is ninety days, except in the High Court, 
Original Side, where the period is twenty. The time occupied m prosecuting an 
appeal should not he deducted.'* 

Court-Fees —In computing the period within which an application for review 
may be presented on payment of Inlf the fee levuWe on the plaint or memoran- 
dum of appe.al— art sofSebed I of the Court-Fees Act- the time during which 
the Court is closed for v.acation c.anoot be excluded nor can the time occu- 
spied in prosecuting a previous applicanon for review t' 

%. When an appUc;ition for review is granted, n note 
Registry of oppiica- tliereof shall be made in the register and 
tion granted, snd order fhc Coxitt mav at once re-hcar the case 
for ru-iieantig make such order in regard to the re- 

hearing as it thinks fit. 

‘ Lueliinim fjingU i- hhumuhtre, (l$74) L. R , C 1. A , 08, p. C9 

• (Jour I’erdisil Anjub Ah, (IR/.tlSl W. R., S9t j Shams Churn v. Bimlabun, 

|18CS) 0 W. R , 181 

» Srecinlh Choudhury, iu re, (1872) 18 W R , 2S0 

• Mohrsliur Sing v. Dcnsal Covernment, (15 >8) 7 Moo I A , 304 5 3 W, R., 

1'. C., 4 > 

• Shnma Chum r Binclabun, (IS6S) 9 W. R , 181 ; Amnt L-all v. Madho, (1881) 

0 All . 292 ; Onoop Chunder r. Kkkowree, (ISCO) C W. U , ICC ; I’rankislien 

V. Uukshro Catcc, (tSGS)lOW. U, 2(1; UtMukiivaiWi v. Damodh.vt, (1869) 

ORorn H. C, A. C., 146. 

• Lucas V Stephen, (18G8) 9 W. U , 30l ; Fekira v Bisara, (1871) 8 Bom. H. 

C., A. C.,23». 

’ Jonuicnjoy r. Di^smoncy, (1882) 8 Calc., "OO. 

• r.uUm Husen r iln<a Miya, (1584) 8 Bum., 2C<> 

• CTiUilaiama r. Inliuargsr, (1892) I6 Bom , 249 
Oiudisima r Ishuatgar, (lS92l 16 Bom., 219. 

‘ ‘ llunro t. Cawiipore Municipal llosnl. ()S90) 12 All , 57. 

'• (’.opal Chandra r. Solomoii. (1886) 15 Cftlo . C2. 

*• Mftdlio Das r Rnkman, (1879) 2 Alt., 287. 

“ (Jooal N'lrhar r llami »a'. (tS82, 0 B>ii., 107 . Appa Rxo. m rr, (1887) 10 

Mad . 73 ; hul llcght.ni r. Ji.M-y. t. U., 18 [’.ij., .’'.73. 

•• Ciulam lluapn f Miiaa Mijs. (I‘.81) S Vkiiii., 2CO. 
in r.. (isxni 0 Ma-l , 134 

•’ Vstnar, r. H9.r2) 26 Rom , 483. 
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Act XIV of j882, s 630 

This rule applies to H. C and Prov S C. C. 

Extent of review : Hearing — In Bimbay, when a review is granted, 
the whole c.iie ts re-opsred m ■'* --■'J - 

granting the review but the Cuur 
enlarge his grounds, even nn oral 
case on tlie merits for so doing.-* Ii 

to the extent the review should be earned In each ease it must consider 
whether the review is necessary to correct any error or omission, or is otherwise 
requvsne for the ends ofjusnte, and there is no rule that no point can be raised 
on review which h IS already been discussed and decided at the original hearing 
or tint no new point which had not been raised at the hearing can be argued 
on review * 

He-beav — ‘\ review re-opens the case, an appeal lies, and limitation runs 
from the final order on re-heann », which is a decree, whatever may be the result ; 
but if the applii-aiion IS rejected time runs from the original decree, though pro- 
bably. the existence of .an application for review pending might be looked upon 
as suffiaent rexvon for not apoealmg sooner® And hence reviews for clerical 
mistakes should be dismissed with leave to apply under s 149 * 

Interpretation —If the pro'-edure laid down by the Code were strictly 
follo.ved, there would be three distinct ipdications, and three distinct stages in 
the pr »ceedm;s on review ; first, the appUcanon exfi'Xrie, then, if the Court 
thought fit, notice to come m and show cause why a review should not be grant- 
ed , and 1 is’ly, the re-hearmg In practice these sepirate stages are not always 
kept distinct, but are often cnmSined, and so it may be sometimes difficult to 
determine whether the final order is an order on re-hearing or not ' Before a 
review ofjuigmenc is granted, an order granting the application for review and 
the reasons fur granting the >ame should be recorded ® 

Effect of order —Where a party obtained a review on the ground that 
upon the record, he uas entitled to the full relief he sought, the other side was 
not allowed to adduce new evidence ® 

9. No application to review an order made on an 
Bar of certam appii application for a review or a decree or 
order passed or made on a review shall 

be entertai ned 

This rule applies to H C and Prov S C C. 

This new provision codifies the law as laid down 111 the Privy Council case 
of Muhammad Yusuf \ Atdul'^^ 


I Spinal f DuU ibli, (IS73) 10 Bom. H. C , SCO. 

’ niiuionulliur A^rv Hunk. (ISSO) S Cnlc., v sco fil9o,.TIurro Clinnikr «. 
RniiikMSorc, W. U , (JSG4) M2 . Bjjnatli i. Wazacr Nirain, (1S75) 24 W. R., 

» Hurlmns ‘ivlivc f. Thikoor Pursbad, (ISS^I 9 Cdlo , 209; IS C. L. R., 285; 
Diacoor Pros! 1 1' Biluek Ram, (1S42) IJ C L R., C4 

• Chiiita Mon-c i. Peareo Mohun, {1871) 15 \V. R , (F. B ) I ; C B. L R , J20 
‘ SoiuUmmco Dossio r Mnhtab Chand, (ISC4} I> L. R., (F. 15.), 585. 

• Joykislicn V Atioor Itahnisn, (ISSJ) 6 C»lc., 22 

’’ LeUiraj Roy V Kanhja Svngh, (IS72) IS W. R , 404 

• Blmron Dm « Ram bahsi (ISSO) 3 All . 3|0 

• Ranee .Madliuh r. Shibzaiiv Pakaktar, (1873)20 W, F^, 225. 

’* Muhammed Yusuf r Abdul, (ISSS) 161, A., 104. 
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ORDER XLVni. 


Miscellaneous. 


1. (1) Every process issued under this Code shall be 

Proce,, lob, ;«rv.d Served at the expense of the parity on 


ftt expense 
issuing 


whose behalf it is issued, unless the Court 
otherwise directs. 

(2) The court-fee chargeable for such service shall be 
paid within a time to be fixed before the 
process is issued. 


Costa of service. 


Act XIV of 1882, s 93. 

ThU tule 5ippU« to H. C and Ptov, S. C. C. 

Under Act XXIII of 1861, the Courts should, on receipt and registration 
of a pUint or memorandum of nopeal. and when fixing ihe date for the hearing 
of the case, also fix the period within which the costs of the service of the sum- 
mons or notice on defendant or resoondent should be paid A reasonable period 
she •'«<--« i-J r. „ . - . • 

hy 
w.a' 
dis 

claim, the case was remanded ‘ 

Proof of service— Service of processes should be proved by the affidavit 
or solemn declaraiion of the person who actually eflected it, as also of the person 
who IS personally acquainted with the party to be served, and who was present 
while the service was m.tde on h<m The service should be personal in all cases 
in which personal service is practicable ’ 

Hefusai to receive notices — .As to the effect of the refusal to receive 
notices, see the undernoted cases.* 

Process fees —See Civil Rules and Orders (Calcuila High Court) Vol. I, 
pp 106-128 No fee is chargeable for service of any process Issued by any 
Court qC Its own ixiQU.Qn, fur the purpose qC taking wsnisinee of any act in 
contempt of iis authority, p. 16, Civil Rules and orders. The Court has no power 
to grant remission of process fees The fees prescribed by the rules must be 
levied * 


Refund. — No general role can be laid down respecting the refund of the 
value of the Court-fee stamps in cases where the fees have been paid into Court 
for the issue of processes and such processes have not issued Each case must 

‘ IkrMdi U1 r. Amhihn IVaiad. IIBCO 3 R. I.. U.. App , 25 5 U W. R., 200 ; 
011(1 »cc, Mohun Miindur r. 15nj Rhootian, flBRS) 9 \v. R., 123. 

* Itiil., in, pvgg 1, (Jii il Roles and Onlero of the Calcutta High Court. 

• Mcah f Vearre MohnnRoy, |l«7U 19 %V. R , 2^13; .logendro Chundr^r 
r Ilwa-Vv Xslh. tlSSS) 15 Calc . C31 ; Rvjoui r Hafitonmssv, (1870) 4 Calc. 

Durgs Cbaran, (tOOi)) 23 Gale., 118; 4 Calc. tV. N., 


* ,,re. 

High 


(isns) cn Col»,. 124 : 3 Oile. W. K„ 
Court, Calcutta, Cliap. XIV, p. 93, 


82. 


But ICC, Rules, Appellate 



O. XLniI, r. 3.} USE OF FORMS IN APPENDICKS. 


1DG9 


be left to the discretion of the Court and decided on us merits." Where the 
amount is large, it may well be refunded * 

2. All orders, notices and other documents required 
Orders ond notices by tlus Code to be given to or served on 

howser\ed. £j^uy person shall be served in the manner 

provided for the service of summons. 

Act XIV of 1882, s. 94 

This rule applies to H C and Frov S C C 

3. Tlie forms given in the appendices, with such varla- 
Use of forms in ap- tion as the circumstanccs of each case 

may require, shall be used for the pur- 
poses therein mentioned. 

Act XI V of 1 8S2, s. 644. 

This rule applies lo H C and Ptov S C C and cover all rules hereinafter 
to be made under p irt, X 


* Calc.^IL C., Jans IS82, p. 109, (^Til Rnles siid Orders, CslcutU High Court 
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ORDER XLIX. 


Chartered High Courts. 

.1. Notice to produce documents, summonses to wit- 
Who serve pro- nessGs, and every other judicial process, 
cesses of Higii Court. issuod in thc exercise of the original civil 
jurisdiction of the High Court, aiul of its matrimonial, 
testamentary and intestate jurisdictions, except summonses 
to defendants, writs of execution and notices to respondents 
may bo served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High 
Court, by any rule or order, directs. 


XIV qC iSSi, MCI 636. 

2 Nothing in this schedule shall be deemed to limit 
Raving in respect of Of otherwise affect any rules in force at 
ChaHercci High Courts, the commencement of this Code for the 
takin" of evidence or the recording of judgments and orders 
by a Chartered High Court. 


3. The following rules shall not apply to any Charter- 
. , , , ed Hiffh Court in the oxercieo of its 

ordinary or extraordinary original civil 
Juiisdiction, namely : — 

(l) rule 10 and rule 1 1, clauses [b) and (c), of Order 


(2) rule 3 of Ortler X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, G, 8,9, 10, 11, 13, 14, 15 and IG (so far 
ns relates to the manner of taking evidence) of 
Order XVIII ; 

(5) rules I to 8 of Order XX ; and 

(G) rule 7 of Order XXXIll (so far as relates to the 
making of a memorandum) ; 
and rule 35 of Order XLI shall not apply to any such 
High Court in the cxeicise of its appellate jurisdiction.* 

Act XiV of 18S5. sect. 638 
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ORDER L 

Proi'iiicuil Small Cause Courts 

1. The provisions hereinafter specified shall not extend 
VroMnciai Small to Courts Constituted under the Provin- 
Cause Courts. cial SiuJill Causes Courts Act, 1887, or to 

Courts exercising the jurisdiction of a Court of Small Causes 
under tliat Act, that is to say — 

(«) so much of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court 
of Small Causes or the execution of decrees 
in such suits ; 

(?i) the execution of decrees against immoveable 
property or the interest of a partner in part- 
nership property ; 

{i%i, the settlement of issues ; and 
(b) tlie following rules and orders, — 

Order II, r 1 (frame of suit) ; 

Order X, r. 3 (record of examination of parties) ; 

()rder XV, except so much of rule 4 ns provides for 
the pronouncement at once, of judgment ; 

Order XVIII, rules 5 to 12 (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XLVII, rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 


This rule is new 
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ORDER LI. 

Presidency Small Cause Courts. 

1. Save ns provided in rules 22 and 23 of Order V, 
PrcM-icney bniMi ndes 4 and 7 of Order XXI, and rule 4 
Cau«c Court*. of Order XXVI, and by the Presidency 

Small Cause Courts Act, 1882, this schedule shall not 
e.xtend to any suit or proceeding in any Court of Small 
Causes established in the towns of Calcutta, Madras and 
Bombay, 

This order is new. 
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APPENDIX A. 

PLEADINGS. 

(i) Titles of Suits. 

In the Court of 

A. IJ {add descripUon and residence) ... ... Plaintiff 

agasnst 

Q. H. {add description and residence) .. ... Defendant 

<2) Description of Parties in particular Cases. 

The Secretary of State for India in Council 
The Advocate General of 
The Collector of 
The State of 

The A. D Company, Limited, having: its registered office at 

A. 13., a public officer of the C D Company. 

A. D. {add description and residence), on behalf of himself and all othe 
creditors of C D , late of {add description and residence) 

A 13. {add description and residence), on behalf of himself and all other 
holders of debentures issued by the Company, Limited. 

The Official Receiver. 

Ai. \3 , a mmoT {add description and residence), hy C. D. [orbythe Court of 
Wards], his nc'ct friend. 

A. B {add description and residence), n person of unsound mind [or of weak 
mindj, by C. D. his ne\t friend. 

A. B., a firm carrying on business in partnership at 


G8 
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A. B. {mid description nnd restdence\ by his constituted attorney C. D. {add. 
description and residence) 


A. B. {add description niitd residence), Shebait of Thakur 


A. B {add description and residence), executor of C. D., deceased. 


A. B {add descnpitoit and residence,) heir q/’C. D , deceased. 

Plaints. 

No. I. 

Money lent 

A. Id , the above-natPcd plaintiff, states ns follows • — 

1 On the day of 19 , he lent the defendant rupees 

repa)ab1e on the day of 

3. The defend.mt has not paid the same, except rupees paid on 

the day of 19 • 

' If the plaintiff ehiiiiis exemption from any laxu of limitation, say : — ] 

3. The pUintifT w.is .a minor (or insane] from the day of till 

the day of 

4. [Faets show nt; svhen theeauseof aetton arose and that the Court has 
Jiirtsaie/ion ] 

5. The value of the subject-matter of the suu for ihe purpose of jurisdiction 

is rupees and h>r the purpose of court-fees is rupees. 

6. The plaintlfT chums rupees, with interest at per cent, 

from the day of 19 . 


No 2. 

Money ovr.RPAtn 
{Title.) 

A. It., the abose-n.amcd plamtiff, states as follows : — 

1. ^ On the day of 19 , the plaintiff aifreed to buy 

nnd the defendant agreed to sell I ars of sil\ er at annas per tola 

offincsiher. 

2 . The pl.aintiff procured the said bars to be assayed by £. F., who was 
paid by ihe defendant for such a 5 s.iy, and E. F. declared e.ach of the bars to 
contain 1,^00 tolas of fine stiver, .and the pl.aintiff accordingly paid the defendant 

lupces. 

3 Each cf ihc s.aid lars conuined only 1,300 tolas of fine silver, of avhich 
.act ihe phintiff was Knnraoi when he mad- the payment. 

4 The defend.ant ha* not repaid the sum $ 0 overpaid 

[.-li f'l f.M.ts. y and^ cf Fotnt A'o. /, and Ftlitf claimed) 
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No s 

GOODS SOID AT A TIXED PRICE AND Dl'.LIVERED 


A A, the above named plaintiff, states as follow-s 

1 On the day of 19 , E F sold .and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the schedule 
hereto annexed, or sundry goods] 

2 The defend.int promised to pay rupees for the said goods 

-on delivery [or on the d.iy of some day befoi e the plaint ivns Jtled.\ 

3 He has not paid the same. 

4 E /■ died on the d.iy of 19 By his last will he app- 

ointed his brother, the plaintiff, his executor 

[As in paras ^ nn.i 5 0/ Form No i ] 

5 The pidintiiT ns executor of A F claims [ Relief clatmed\ 


No 4 

Goods sold..\t a reasonable Price and delivered 
iTiiU) 

A the aime-named plaintiff, states as follows — 

1 On the day of 19 , pl.imiiff sold and delivered to Ihe 

defendant [sundry articles of hoose-furniiurej. but no express agreement was 
made as to the price 

2 The goods were reasonably worth rupees. 

3 The defendant has not paid the money. 

[As III paias 4 and p of Form Ne t and Relief claimed] 


No s 

GOODS MADE AT DEFENDANT’S REQUEST, AND NOT ACCEPTED 
{Title) 

A B , the above-named plamiiff, states as follows : — 

1. On the day of 19 , E. F. agreed nilli the 

plaintiff that the plaintiff should make for him [x»T and fifty cbairs],-aad 

that E. F. should p-ny far the goods on delivery rupees 

2. The plaintiff made the good*, and on the day of 

19 offered to deliver them to E F., and has e\er since been ready 
and willing so to do 

3 E has not accepted the goods or p.\id for ihetn 

[As in paras 4 and S of Form No s, and Relief claimed} 
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No 6 

DEFICIENCY UPON A RE.SM.E [GOODS SOLD AT AUCTION] 

{TtlU) 

A D , the above-named plaimiff, states as follows : — 

t. On the day of 19 » the pUintiff put up 

at auction sundry subject in ihc condition that all goods not paid for and 

removed by the purchaser withm after the sale should be re-sold by 

auction on hii> account, of which coiid'tinii the defendant had notice. 

2. The defend.int purchased [i>«e f/<rfe <»/■ crf^/.e)y] at the auction at the 
price of rupees 

3 The pUintifT was Te.»dy and willing to deliver the goods to the defend- 
ant on the date of the s >le and for Ufa <f.y r] after. 

4 The defendant did not Lake away the goods purchased by him, nor pay 
for them within [foi rf.yj] after the sale, nor aUetwaids 

5 On the d.ny of 19 , the plaintiff re-sold the 

[erale of trockery], on account of the defendant, by public auction, for 

rupees 

(1. The expenses attendant upon such re-sale amounted to rupees. 

7, The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[A: in farjs. 4 and $ of Form No. i, and Relief claliiie<i'\ 


No. 7 - 

Services at a re\son\ble rate 

{rule) 

A. R., the above-named pUintiff, states as follows 
I. between tlte d.ay of 19 , and the day 

of 19 , at . plaintiff (executed sundry drawings, 

designs and diagrams] for the defendant, at Ins lequest ; but no express agree- 
ment WAS made ns to the sum to be paid (or such services, 
a. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 andj of Form No. /, and Relief elaimtd^ 


No. 8 

Services and Materials at a reasonable Cost. 

(TV/*.) 

A. Rt the above-named plaintiff, st.-ite$ as follows 

1. On the d.i> of 19 , at , the pliiniiff built 

n house il.n«wn as No , in J, and furnished the materials therefor, 

for itie dtfend int, at hi> tcipie-t, but no express .i^reement was made as to the 
amount to be paid for 8Ui.h woik and ni iieri ds. 

2 The woik dune and maicriiU supplied were re.isonsbly worth 

rupees. ’ 

3 The defrnJ.sni has not paid the money. 

[At in paras. ^ and y of Form No I, and Relief clauntd.^ 
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No. 9. 

Use and Occupation 

(Tt/'e) 

A fhe above-named plaintiff, executor of the will of X. K, deceased, 
states as follows — 

1 That the dsfendan* cirmpied the [house No , Street], 

by permission of ihe said .V V from the day of 19 , 

unt'l the dav of 19 , and no agreement 

was made as to payment f ir th* use of the slid premises 

2 That the use of the said premises for the said period was reasonably 
worth rupees 

3 The defen •’ant his not paid the money. 

\^Astiip.ims 4 and s of Ftotn No /.] 

6 The plaintiff as executor of X. y, ciaims [Relief elaiined\. 

No 10 

On an Awakd 

{Ttile) 

A 5 , the above-named plaintiff, states as follows . — 

I. On the day nf 19 , the plaintiff and 

defendant, hiving a diffirenre between them concerning [a demand of the plain* 
tiff fir the price of ten barrels of oil, which the defendant refused to pav], agreed 
m writing to submit the diff;ren--e to the arbitration of E. /*., and G, 
the original document is annexed hereto. 

2 On the day of 19 , the arbitrators awarded 

that the defendant should [pay the plamliff rupees]. 

3 The defendant has not p\id the money. 

[Asinpiras 4 and $ of Form No. r, and Relief claimed.'] 


No. II. 

Ox A Foreign Judgment. 

{T.tle'i 

A B , the above-named plaintiff, states as follows : — 

I. On the d.iy of 19 , at of 

.Ua f/,*- V,T,<Trtnml nf iK. COUrt Of 

. • iff and the 


2. The defendant has not paid the money. 

[As in paras. 4 and^ of From No. r, and Relief claimeil] 


No. 12. 

Against Surety for Pa\ment of Rent. 

(7i/*.) 

A. B t the above-named plaintiff, states as follows 
I. On the diy of 19 , E. F. hired from 

the pliintifT for the term nf ye-irs, the [house No , 

Sireet], at the annual rent of rupees, pa) able [monthly]. 
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2 The defendant agreed, in consideration of Isttin? of the premises to 
E. F y to guarantee the punctual payment of the rent. 

3 The rent for the month of ' I9 i amounting to 

rupees, has not been paid 

\_I/, by the ternu of the agreement^ notice is required to be 
given to the surety, add:—^ 

4 On the day of I9 • tbe plaintiff gave 

notice to the defendant of the non-payment of the rent, and demanded payment 
thereof. 

5 The defendant has not paid the same 

\_As in paras. 4 and S of Form No. /, and Relief claimed'\ 


No 13. 

Breach of Aoreemknt to purchase land. 

A. B.y the above named plainliflf, states as follows — 

I. On the day of 19 , the plaintiff and defen- 

dant entered into an agreement, and the original document is hereto annexed. 

[Or, On the day of >9 , the plaintiff and 

defendant mutually agreed that the plaintiff should sell to the defendant and that 
the defendant should purchase from the plaintiff forty bighas of land m the village 
of for rupees] 

2 On the day of 19 > tli« plaintiff 

being then the absolute owner of the property [and the same being free from all 
incumbrances as was made to aopear to ihe defendant], tendered to the defendant 
a sufficient instrument of transfer of the same [or, was ready and willing, and is 
still ready and willing, and offered, to iransfer the same to the defendant by a 
sufficient instrument] on the payment by the defendant of the sum agreed upon. 

3 The defendant has not paid the money 

[Asm paras 4 and j of Form No. I, end Relief clttimed'\ 


No. r4 

Not delivering Goods sold 

(Ttt/r) 

A. B , the above-named plaintiff, states as follows 
I. On the day of * 19 « the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred b.irrcls of float] 
to the plainiiff on the day of 19 and that the 

plaintiff should pay therefor rupees on delivery. 

j'/ [®'*'d] dav the plaintiff was ready and willing, and offered, to pay 

the defendant the said sum upon delivery of the goods, 

it»r\ ^ The defendant has not delivered the goods, and the pl.ainliff has been 
prived of ihe profits winch uotild h.ive accrued to him from such delivery, 
l.fr m paras. 4 and G of Form No. t, and Relief claimed] 
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No. 15. 

Wrongful Dismissal 
{Tttle) 

A the above-named pUintifT, states as follows . — 

1. On the d.iy of 19 , the plaintiff and defend- 

ant muluallv agreed that the plaintiff should serve the defend int as [an account- 
ant, or in the capacity of foreman, or as the case miy iel, and that the defendant 
should employ the plaintiff as such for the term of [one year] and pay him for his 
services rupees (monthly'. 

2. On the day of 19 , the plaintiff entered' 

upon the service of the defendant and has ever since been, and still is, ready and 
willing to continue in such service during the remainder of the said year whereof 
the defendant always has had notice 

3 On the day of 19 , the defendant wrong- 

fully discharged the plaintiff, and refused to permit him to serve as aforesaid, 
or to pay him for his services. 

[*- 1 j ifl paras. 4 andj of Form Ko. /, and Relief claimed^ 


Na 16. 

Brfach of Contract to serve 
(TV/*) 

A the above-named plaintiff, states as follows 

I. On the day of 19 , the plaintiff and defendan) 

mutually agreed tint (he plaintiff should employ the defendant at an [annual- 
salary of rupees, and that the defendant should serve the plain- 

tiff as [an artist] for the term of [one year] 

2 The plaintiff has always been ready and willing to perform his part of the 

agreement [and on the day of 19 , offered so to do | 

3 The defendant [entered upon] the service of the plaintiff on the above- 

mentioned day, but afterwards, on the day of 19 , he re- 

fused to serve the plaintiff as aforesaid 

[As ifl paras. 4. andy of Form No /, and Relief claimed\ 


Against a Builder for defective Workmanship 
(r*/*) 

A. ff., the above-named ptaintiff. states as follows . — 
i. On the day of .19 , the plaintiff and defendant 

entered into an agreement, and the onginal document is hereto annexed. [Or 
stale the tenor of the conl/acf} 

[3 The plaintiff duly performed all the conditions of the agreement on 
his part ] 

3. The defend-anl fbuilt the house referred to in the agreement in a bad and 
unworkmanlike manner.] 

[As in p.iras. 4 and J of Form No, /, and Relief claimed \ 
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No. 1 8. 

On a Bond for the Fidemty of a Clerk. 

{TitU.) 

A. B., the above-named plaintiff, states as follows 

1. On the day of 19 , the plaintiff took E F. into his 

employment as a clerk. 

2. In consideration thereof on the day of 19 , the defendant 

agreed with the plaintiff that if E F, should not faithfully perform his duties as a 
clerk to the plaintiff, or should fad to account to the plaintiff for all monies, 
evidences of debt or other property received by him for the use of the plaintiff, 
the defendant would pay to the plaintiff whatever loss he might sustain by reason 
thereof, not exceeding rupees. 

_ ». •j.,..-. , r . bond of the same 

of rupees, subject 

m his duties as clerk and 
he plaintiff for all monies, 
at any time held by him 

[Oi", 2 In consideration thereof, on the same date the defendant executed 
a bond in favour of the plaintiff, ami the original document is hereto annexed ] 

3 Between the dav of 19 and the day of 19 
E. F. received money and other proper'y, amounting to the value of rupees, 
for the use of the plaintiff, for which sum he has not accounted to him, and the 
same still remains due and unpaid. 

[As tn paras, 4 ands of Form No. /, arid Relief claimid,] 


No 19 

By Tenant against Landlord, with Special Damage 
(Title) 

A. B., the above-named plaintiff, states as follows ^ 

1. On the day of jg , the defendant, by a registered 

instrument, let to the plaintiff [the house No , Street] for the term 

o( years, contracting with the plaintiff, that he, the plaintiff, and his legal 
representatives should quietly enjoy possession thereof for the said term 

2. All conditions were ftildlled and all things happened necessary to entitle 
the plaintiff to maintain his suit. 

j. Qcithe day o( \he 2a\4 ttTm, E F„ xtho nas 

the lawful owner of the said house, la •fully evicted the plaintiff therefrom, and 
still withholds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a 
tailor at the said place, was compelled tn expend rupees in moving, 

and lost the custom of G. N, and /. J. by such removal] 

[As in Paras, 4 and s of Form No. 1 , and Relief claimed] 


No 2a 

On an Agreement of Indemnity. 

(Title) 

A. B., the above-named plaintiff, states as follows : — 

j day of 19 , the plaintiff and defendant, being 

V in trade under the style of ^ and C />., dissolved the partnership, 
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and mutnall/ agreed that the dereniiant shouM take and ke.ep all the partner- 
ship propertVi pay all debts of the firm and indemnify the plamtilT against all 
claims that might be made upon him on account of any indebtedness of the firm 

2. The plaintiff duly performed all the conditions of the agreement on his 
part. 

3. On the day of ig , [a judgment was recovered 

against the plaintiff .and defendant by E F, in the High Court of Judicature at 

, upon a debt due from the firm to E F, and on the day of 

19 ,] the plaintiff paid rupees (m satisfaction of the same] 

4 The defendant has not p.iid the same to the plaintiff 

[As in paras, 4 and ^ of Form No. i, and Feleif claimed'] 


No. 21 

PROcuRtNG Property bs' Fr.sud 
{Title) 

A the above-named phmtiff, states as follows •— 

I. On the dav of 19 , the defendant, fur the purpose 

of inducing the plaintiff to sell him certain goods, represented to the plamtiff 
that [he the defendant, wes solvent, and worth rupees over all his liabilities ] 

2 The plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of rupees. 

3 The said representations «ere false (/»/•, slate the Particular falsehoods] 
and were then known by the defendant to be so 

4. The defendant has not paid for the goods {Or, if ike ^ods wire not 
delivered The plaintilT, in preparing and shipping the goods and procuring 
their restoration, expended rupees. 

[As in paras, 4 and j of Form No. f, and Relief elaimtd] 


No. 22. 

Fraudulently procuring Credit to be given to another Person. 

{Title) 

A. B., the above-named plaintiff, states as follows : — 

I. On the day of 19 , the 

... ..... . . . . redit, 

■ ■ held 

■ y be 

2 The plaintiff was thereby induced to sell to [rice] of the salue 

of rupees [on months credit]. 

3 The said representations were false .and were then known by the defen- 
dant to be so. and were m.tde by him with intent to deceive and defraud the 
plamtiff (or, to deceive and injure the plaintiff] 

4. E. F [did not pay for the said goods at the expiration of the credit 
afores.»id, or] has not paid for the said rice, and the plaintiffhas wholly lost the 
same. 

[As in paras 4 and $ of Form No /, and Relief claimed.] 
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No. 23. 

Polluting the Water under the Plainthf’s Land. 

iTttle) 

A. the above-named plaiatifT, states as follows : — 

1 The plaintiff 's, and at all the limes hereinafter mentioned was, possessed 

of certain land called and situate in , and of a well therein, 

and of water m the well, and was entitled to the use and benefit of the well and 
of the water therein, .and to have certain springs and streams of water which 
flowed and ran into the well to supply the same to flow or run without being 
fouled or polluted. 

2 On the day of . >9 . th® defendant wrong- 

fully fouled and polluted the well and the water therein and the springs and 
Stre.ams of water which flowed into the well 

3. In consequence the water m tSie well became impure and unfit for 
domestic and other necessary purposes, and the plaintiff and his family are 
deprived of the use and benefit of the well and water. 

[/fj tnpanxs. 4 an/ij of Ponn No r, and Relief claiined.'\ 


No. 24. 

Carrying on a Noxious Manufacture. 

(7V//0 

A B., the above-named plaintiff, states as follows • — 

I. The plaintiff i*, and at all the times hereinafter mentioned was, possessed 
of ceitam lands called , situate in 

2 Ever since the day of 19 , 

. , . - . . » •, f . . *'ks earned 

moke and 
upon the 

3 Thereby the trees, hedges, herbage .and crops of the plaintiff growing on 
the lands were dimaged and detcrior.ited in value, and the cattle and live-stork 
of the plaintiff on the lands became unhealthy, and many of them were poisoned 
and died 

4. The plaintiff was unable to gmie the lands with cattle and sheep as he 
otherwise might have done, and was obliged to remove his cattle, sheep and 
farming-stock therefrom, and has been prevented from having so benefici.al and 
healthy a use and occupation of the lands as he otherwise would have had. 

[As in paras. 4 andj of Form No /, and Relief claimed^ 


No 25. 

Obstructing a Right of Wav. 

[Title) 

A. B , the above-named plaintiff, states as follows : — 

1. The plaintiff Is, and at the time hereinafter mentioned was, possessed 
of b house in the Milage of ] 

tn .. M ''i"''.* ""y [house] Over-a ccruin field 

highwMv over the field to the house, 
e f and hi* Jer\ ants [with \chicles, or un foot] at all times of the year. 



Eoqm 2S.r 


APPENDIX A— PLAINTS. 


1083 


3 On ihe day of 19 , defendant wrong- 

fully obstructed the said w.ay, so that the pt.a<ntifr could not pass [with vehicles, 
or on foot, or in any manner] along the way [and has ever since wrongfully 
obstructed the same] 

4 {SMe spea-tl damage tf any ) 

[^s in paras 4 and g of Form No i, and Relief claimed.'] 


No 26 

OBSTRUCTING A HlCHWW 
(.Title) 

I. The defendant wrongfully dug a trench and heaped up earth and stones 
in the public highway leading from to sons to obstruct 

“ ■ ^ * he said highway, fell 

broke his arm, and 
business for a long 

[As in paras 4 andj of Form No. /, and Relief claimed] 


No 

Diverting a Water-course. 

(Title) 

A 5 , the above-named plaintiff, states as follows 

1 The plaintiff IS, and At the time hereinafter mentioned wts, possessed of 

a mill situated oo a [stream] known as the , in the village of 

, district of 

2 ny reason of such nossession the plaintiff w.\s entitled to the flow of the 
stream for working ihe mill 

3 On the day of 19 , the defendant, by 

cutting the bank of the stream, wrongfully diverted the water thereof, so that 
less water ran into the plamtilPs mill 

4, Dy reason thereof the pl.aintiff has been unable tn grhd more than 
sacks per day, whereas, before the said diversion of water, he 
was able to grind s,icks per day. 

[As in paras. 4 and g of Form No. /, and Relief claimed] 


No 28 

Obstructing a Right to use Water for Irrigation. 

(Title] 

A. B , the above-named plaiotifT, states as follows 
r I’lainlifi is, and was at the time hereirafier mentioned, possessed of 
certain lands sitinte, etc , and entitled to nke and use a portion of the water of 
a certain stream for irng.iling the said lands 

2. On the day of 19 , the defendant prevented 

the plilntifffrom tak.ng .and using the said portion of the said water as aforesaid 
by wrongfully obstructing and diverUnsj the said stre.im. ’ 

[Asinp.tras. 4 and s of Form No. /, and Relief claimtd.] 



1084 


THE CODE OF crvn. PKOCEDURE. 


(SCHEt), I. 


No. 29. 

Injuries caused by Negligence on a Railroad. 

(n/*) 

A. B., the above-named plamtifl, slates as follows 

1. On the day of 19 , the defendants were 

common carriers of passengers by railway between and 

2. On that day the plaintiff was a passenger In one of the carnages of the 
defendants on the said railway. 

3 While he was such passenger, at [or near the station 

of or between the stations of and ], 

a collision occurred on the said niilway, caused by the negligence and unskilful- 
ness of the defendants’ servants, whereby the plaintiff was much injured (having 
his leg hrohen, his head cut, etc , and stale the special damage, tf any, flj], and 
incurred expense for medical attendance, and is permanently disabled from 
carrying on bis former business as [a salesman] 

[As tn paras. 4 and 3 of Form No. r, and Reluf claimed.'\ 

[Orihus\—i. On that day the defendants by their servants so negligently 
and unskilfully drove and managed an eneine .-md a train of carriages attached 
thereto upon and along the defendants' railway which the plaintiff was then 
lawfully crotsmg, that the Slid engine and tram were driven and struck against 
the plaintiff, whereby, etc , ax in para. 3 


No 30. 

Injuries caused cv Negligent Driving 
(Title) 

A. B , the above-named plaintiff, states as follows 
I. The plainiiff IS A shoemaker, carrying on business at . The 

defendant is a merchant of 


by mo horses under the charge and control of the defend.ant’s servants, was 
negligently, suddenly and without any warning turned at a rapid and dangerous 
pace out of Middleton Street into Chowringhee The pole of the carriage struck 
the plaintiff and knocked him down, and he was much trampled by the horses. 

3. By the blow and fall and trampling the plaintiffs let arm was broken and 
he was bruised and injured on the side and back, as well as internally, and in 
consequence thereof the plain’iff was f.ir four months ill and m suffering and 
unable to attend to his business, and incurred heavy medical and other expenses, 
and sustained great loss of business and profits 

[As in paras. 4 and j of Form No. /, and Relief claimed.) 


No 31. 

For iiialicious Prosecution. 


(Title) 


A. B , the .above-named plaintiff, states as follows : — 

t. On the day nf 19 , the defend.ant obtained a 

[a Magistrate of the said 


warrant of arrest from 
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city, <?r .11 the Cxxse mty be] on A charge of , and the pl,iintiff 

\\\s arrested thsreon, and imprisoned for [days, or hours, and gave 

ball m the sum of rupees to obtain his release]. 

2 In so doing the defendant acted maliciously and without reasonable or 
probable cause. 

3 On the d.ay of I9 , the Magistrate dismissed the 

comphmt of the defend.tnt and acquitted the plaintiff. 

*' ... earing of the 

' do business 

• situation as 

. ' . . . )f body and 

mind, and waw prevented from iran^ctmg his buainess, and was injured in his 
credit, and incurred cspsnse m obtaining ht» release from the said imprisonment 
and m defending him, elf against the said complaint 

[As in paras. 4 ands of Form No I, and Relief claimed J 


No 32 

Moveables wrongfully det\ineo 
{Title). 

A. B , the above-named plamtiff, states as follows 
l On the day of 19 , plaintiff owned [erifn/ir /af/r 

skovnna a right to tht possession] the goads menno leJ in the schedule hereto 
annexed [or describe Iks ^oods], the estimated value of which is rupees. 

3. From thit day uniil the coaiinencement of this suit the defendant has 
detained the same from the plaintiff. 

3 Before the commencement of the suit, to wit on the day of 19 

the plaintiff demanded the same from the defendant, but he refused to deliver 
them 

[As in paras. 4 and J 0/ From No. /.] 

6, The plain tiff claims— 

( I ) delivery of the said goods, or rupees, in case delivery cannot be had; 

(3) rupees compensation for the detention thereof 
The Schedule. 


No. 33 

AGMNST A Fraudulent Purciiyser and his Transferee with Notice. 
iTUle) 

A. B , the above-named plaintiff, state: a: follows . — 

I. On the day of 19 , the defendant C. D, for the 

purpose of inducing the plaintiff to sell him certain goods, represented to the 
plaintiff that [he was solvent, and worth rupees over all his liabilities]. 

2 The pl.iintifT was hereby induced to sell and deliver ioC D , (one hundred 

boxes of te.aj, the estimated value of which is rupees 

3 The said representations were false, and were then known by C, D. to be 
so, .It the time of m.aking the said representations, C*. .Z?. was insolvent, and 
knew himself to be so]. 

4 C. Z? afterwards transferred the said goods to the defendant £■./". wiihoui 
consideration [or who had notice of the falsity of the representation]. 

[At in paras. 4 artdS of Form No. /] 
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7. The plaintift claims — 

(i) delivery of the said goods, or rupees, in case delivery cannot be had ; 
(3) rupees compensation for the detention thereof. 


NO 34. 

Rescission of a Contract on the Ground of Mistake. 

Title. 

A. B , the above-named plaintiff, states as follows — 

I. On the day of 19 , the defendant represen- 

ted to the plaintiff that a certain piece of ground belonging to the defendant, 
situated at , contained [ten btghas] 

2 The plaintiff was thereby induced to purchase the fame at the price 
of rupees in the belief that the said representation was true, an’d 

signed an agreement, of ivbich the original is hereto annexed But the land has 
not been transferred to him 

3. On the day of 19 the plaintiff paid the defendant 

rupees as part of the purchase-money 
4 That the said piece of ground contained in fact only [five bighas] 

{Ai tn paras 4 a»d s of From No. 

7 The plaintiff claims— 

(1) rupees, with interest from the day of 165 

(2) that the said agreement be delivered up and cancelled. 


No. 35 

An Injunction Rcstrainino VVa^te. 

(TttU.) 

A. B., the above-named plaintiff, states as follows • — 

I. The plaintiff is the absolute owner of [tiescrite the property 
3 The defendant is in possession of the same under a lease from the plaintiff. 
3. The defendant has [cut down a number of valuable trees, and threatens 
to cut down many more for the purpose of sale] without the consent of the plaintiff 
[As in paras 4 and $ of Forsn No. 

6. The plaintiff claims that the defendant be restrained by injunction from 
committing or permitting any further waste on the said premises. 

[Pecuniary compensation may also be claimed'^ 


No 36 

Injunction Restraining Nuisance 
[Tttle\ 

A. B., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all the times hereinafier mentioned was, the absolute 

owner of [the house No. Street. Calcuiu] 

2. The defendant 11, and at all the said times was, the absolute owner or[a 

plot of ground in the same street 

»ai.iii«,^''-i*^® I . day of 19 , the defendant erected upon his 

P t *'^'’8hter-house, ane still maintains the same 5 and from that day until 
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jhe present tine has C'lniinui'ly caused ca'tle to be brought and killed tlier© [and 
has caused the blood and off.il to be throun into the street opposite the said 
house of the plaintiff] 

4. In consequence the pliintiff has been conpelled to abandon the said 
house, and has been unable to rent the same). 

\As in / and s of Fomt No. /.) 

The plaintiff claims that the defendant be restrained by injunction fiom 
committing or permuting any further nuisance 

No 37 

Public Nuisance. 

{TilU) 

A B. the above-named plaintiff, states as follows • — 

I The defendant lias wrongly heaped tipe.arth and stones on a public road 
known as Stieel at so as to obstiuct the passage of the 

public along ihe same and ihicaiens and intends, unless restrained from so doing, 
to continue and repeat the said wrongful act 

2. The pUintiff have obtained the consent in writing of the Advocate 
General [or of the Collector or other officer appointed in this behalf] to the 
institution of this suit 

[As tn fatas. 4 and $ Form No /.] 

The plaintiff claims— 

(1) a declaration that the defendant is not entitled to obstruct the 

passage of the public along the said public road : 

(2) an injunction restraining the defendant from obstructing the passage 

of the public alon.' the said public road and directing the defendant 

to remove the earth and stones wiongfully heaped up as aforesaid. . 


No 38 

Injunction against the Diversion of a W.\ter-course. 

KT.tU) 

A. B , the above-named pKaintiff, slates as follows : — 

[As in Form AV. .yy,] 

The pl.ainfiff claims th.tt the defendant he restrained by injunction from 
diverting the water as aforesaid. 


No 39 

Restoration or moveable Property threatened with df,struction 

AND FOR AN InJO.VCTION. 

(7i//r) 

A. D. the abo\e-named plaintiff, states as follows : — 

1. riamtiff is, and at all times hereinafier mentioned was, the owner of fa 
portrait of lus gr.And-fAiher which was executed by an eminent painter,} and of 
which no duplicate e\\%\i ' or st its any faeis shorviny that the proferty is of a 
Jtifid that cannot be replaced by monsy j 

2. On the day of 

safe keeping with the defcndanL 


19 , he deposited the same for 
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3 On the day of jg , he demanded the same 

from the defendant and offered to pay all reasonable charges for the storage of 
the same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens 
to conceal, dispose of, cut or injure the same if required to deliver it up. 

5 No pecuniary compensation would be an adequate compensation to the 
plaintiff for the loss of the [painting]. 

[As in paras. 4 and^ of Form No 7.] 

8. The plaintiff claims — 

(t) that the defendant be restrained by injunction from disposing of, injur- 
ing or concealing the said painting] ; 

(3) that he he compelled to deliver the same to the plaintiff. 


No. 40 

Interpleader. 

{TtlU) 

A jB., the above-named plaintiff, states as follows i— 

1. Refore the date of the claims hereinafter mentioned G. H. deposited with 
the plaintiff [describe the property\ for [safe-heeping] 

2. The defendant C. D claims the samefunder an alleged assignment there- 
of to him from C. N.l 

3. The defendant E. F. also claims the same [under an order of G. H. 
transferring the same to him] 

4. The plaintiff is ignorant of the respective tights of the defendants. 

5. He has no claim upon the said property ether than for charges and costs 
and IS leady and willing to deliver it 10 such persons as the Court shall direct. 

6. The suit is not brought by collusion with either of the defendants. 

[At in paras. 4 and 5 of Form No. /.] 

9 The plaintiff claims— 

ti) that the defendants be restrained, by injunction, from taking any pro- 
ceedings against the plaintiff in relation thereto 5 
(2) that they be required to interplead together concerning their claims to 
the said property ; 

1(3) that some person be aulhoiited to receive the said property pending 
such litigation :] 

(4) that upon delivering the same to such [person) the plaintiff be dis- 
charged from all habiliiy to either of the defendants in relation thereto. 


No. 41. 

Administration ev Creditor on beiiale of himself and all 


OTHER Creditors. 
{.Title.) 


A. D , the .above-named plaintiff, states .as follows — 

, •• F late of ,was at the lime of his death, and his estate still is, 

indebted to the plainiiff in the sum of [here insert nature of debt and 

security^ if any\ 


2 . E. 
the 

his estate n 


F died on nr .about the day of . Ily his last will, d.ated 

day of , he appointed C. D., his executor [cr devised 

n trust, eic., or died intestate at the ease may be] 
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3 The will was proved by C D. \or letters of administration were granted, 
etc.] 

4. The defendant has possessed himself of the moveable [and immoveable, 
cr the proceeds of the immoveable] property of E. F., and has not paid the 
plamii^his debt. 

[As tH /.tras 4 nadj of Form No i ] 

7 The plaintiff cl.iims that an account may be taken of the moveable [and 
immo\eablel property of £■ /'.deceased, and that the same may be administer- 
ed under the decree ol the Court 


No 42. 

Administration by Specific Legatee. 

{TttU) 

[ Alter Form No. 41 thus \ — 

[ Omit parafp-aph / and commence Pat a"rabh E F., late of 
died on or about the day of By his last svill, 

dated the dav of he appointed C. A his executor, 

and bequeathed to the plaintiff [ here slats the specific legacy ] 

For paragiaph 4 substitute— ‘ 

The defendant is in possession of the moieable propertv ot E and, 
amongst other things, of the said [here name the subject of the specific bequest^ 

Fot the commencement of parat’raph 7 substitute^ 

The plaintiff claims th.xt the defendant may be ordered to deliver to him 
the said [ here name the subject of the specific bequest\ or that, etc. 


No 43 

Administration by Pecuniary Legatee. 

[Title). 

[Alter Form No. 41 thus}— 

[Omit pat agraph l and substitute for parag.ipk E late of , 

died on or about the day of . By his last will, dated the 

day of he appointed C D. his executor, and bequeath- 
ed to the plaintiff a legacy of rupees. 

In paragraph 4 substitute “ legacy ” for " debt " 

Astci/her form 
[Title) 

E. F, the above-named plaintiff states as follows ; — 

I. A.B.oiN in the died on the day of . By his 

last will, dxted the a. . ~e ..j j.r-_ j .. . 

[ who died in the te 
whether moveable t 

income thereof to ■ ■ . . p . . . 

of his b.xving a son who should altam twent)-onc. or .a diughter who should 
att.ain that age or marry, upon trust as to his immoveable property for the person 
who would be the tesi.ttor’s heir-ai-law, .ind as to his moveable property for 

the persons who would be the testator’s next-of-kin if he had died intestate at 

the tune of the death of the plaintiff, and such failure of his issue as aforesaid. 

2 The will was proved by the defendant on the day of . 

plaintiff has not been married. 

69 
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3. The testator was at his death entitled to moveable and immoveable 
properly ; the defendant entered into the receipt of the rents of the immoveable 
properly and got in the moveable property; he has sold some part of the 
immoveable property. 

[Ai itt paras. 4 and 5 of Form No. /. ] 

6 The plaintiff claims — 

(i) to have the moveable and immoveable property of A. B. administered 
in this Court, and for that purpose to have all proper directions given 
and accounts tahen ; 

(2I such further or other relief as the nature of the case may require. 


No. 44 

Execution oi Trusts, 

{TitU) 

A. Z 7 ., the above-named plaintiff, states as follows : — 

i. He is one of the trustees under an instrument of settlement bearing date 
on or about the day of made upon the marriage of 

and G. H., the father and mother of the defendant [cr an instrument of transfer 
of the estate and effects of £. F. for the benefit of C. !)■, the defendant, and the 
other creditors of E. F.) 

s A. B. has taken upon himself the burden of the «aid trust, and is In posses* 
sion of [tfr of the proceeds of] the moveable and immoveable property transferred 
by the said instrument 

3 C, D. claims to be entitled to a beneficial interest under the instrument. 

[As tn paras. 4 and^ of Form No. i ] 

6. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable properly [and the proceeds of the sale of the said, er of p-irt of the 
said, immoveable property, or moveable, or the proceeds of the sale of, or of part 
of, the said moveable property, or the profits accruing to the plaintiff as such 
trustee in the execution of the said trust] ; and he prays that the Court will take 
the accounts of the said trust, and also that the whole of the said trust estate may 
be administered tn the Court for the benefit of C. />, the defendant, and all other 
persons who may be inlere^ied in such admmiitr.ation, in the presence of C. D, 
and such other per-ons so interested as the Court m.ay direct, or that C D may 
show good cause to the contrary 

[A' Z? — White the suit ts bv a henefieiary, the plaint may be modelled, mutatis 
mutandis, on the plaint by a leyalee J 


No 45. 

Foreclosure or s\le 

(7*/*.) 

A. D , the above-named plaintiff, states as follows : — 

I. The plaintiff is ntoitgagee of lands bclunging to the defendant. 
3 The following arc the particulars of the mortgage ; — 
f-i) (dale) ; 

(0 inames of mortgagor and mottgagee) , 

(f) (sum secured) ; 

C'fj (rate of interest) ; 
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{e) (property subject to mortgage) j 
(/) (amount now due) ; 

C?) if/ plaintiff's title is denvattve^ state shortly the transfers or devolu- 
tion under which he claims). 

{If ike plaintiff is mortgagee tn possession, add) 

3. The plaintiff took possession of the mortgaged property on the day 

of and IS ready to account as mortgagee in possession from that time. 

[As in paras. 4 and 5 of Form No. 

6. The plaintiff claims — 

(1) payment, or m default [sale nrj foreclosure [and possession] ; 

[ Where Order 34, rule 6, applies ] 

(2) in case the proceeds of the sale are found to be insufficient to pay the 

amount due to the plaintiff, then that liberty be reserved to the 
plaintiff to apply for a decree for the balance 


REDEMPTION. 

{Title.) 

A. B., the above<(taroed plaintiff, states as follows 
I. The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2 The following are the particulars of the mortgage 
{a) (date) ; 

{5) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(,d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

if) {>/ plainlffs title is derivative, state shortly the transfers or devolu- 
tion under which he claims). 

{If the defendant is mortgagee in possession, add) 

3. The defendant has taken possession [or has received the rents] of the 
mortgaged property. 

[As tn Paras. 4 and 3 of Form No. e.] 

6 The plaintiff claims to redeem the said pr^erty and to have the same 
reconveyed to him [and to have possession thereof) 


No. 47. 

Specific Performanxe (No 1). 

(rtt/e.) 

A, B., the above-named plaintiflT, states as follows : — 

1. Dy an aarcement dated the day of and 

signed by the defendnnt. he contrarted to buy of [i7r sell to] the plaintiff certain 

iminoveaule property therein desenbed and referred to, for the sum of rupees. 

2. The pliintiffhis applied to the defendant «pecif5c3lly to perform the 
agreement on his part, but the defendant has not done so. 
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3 The plaintiff has been and still is ready and willing specifically to perform 
the agreement on his part of which the defendant has had notice 

• ' [/fr jH paras 4. and 5 of Form No I.] 

6 The plaintiff claims that the Court will order the defendant specifically to 
perform the agreement and to do all acts necessary to put the plaintiff in full 
possession of the said property [or to accept a transfer and possession of the said 
property] and to pay the costa of the suit. 


No. 48. 

Specific Performance (No. 2 ) 

{Tim 

A, B., the above-named plaintiff, states as follows 

1. On the day of . 19 , the plaintiff and defendant 

entered into an agreement, in writing, and the original document is hereto 
annexed. 

The defendant was absolutely entitled to the immoveable properly described 
in the agreement. 

2. On the day of 19 , the pUintiff tendered 

rupees to the defendant, and demanded a transfer of the said property 
by a sufficient instrument. 

• 3 On the dayof 19 , the plalntifl again 

demanded such transfer [or the defendant refused to transfer the same to the 
plaintiff). 

4. The defendant has not executed any instrument of transfer. 

5. The plaintiff 18 still ready and willing to p.ay the purchase-money of the 
Said property to the defendant. 

\As in paras. 4 and s 0/ Form No i\ 

8. The plaintiff claims — 

(1) that the defendant transfers the said property to the plaintiff by a 
Sufficient instrument \Jolloviins; the terms of the aj'reement \ } 

(3} rupees compensation for withholding the same. 


No. 49. 

Partnership. 

(rrV/r.) 

A. B., the above-named plaintiff, states as follows ; — 

1. He and C. D , the defendant base been for years [or 

months) past carrying on business together under articles of partnership m 
writing, [or under a deed, or under .i scrbal agreement) 

2. Seicral disputes and differences^ base arisen between the plaintiff 
oefen.lant as such partners whercbv it b\s become impossihle to carry on the 
business in partnership with advaniage to lUe panneis [Or ihe defend.xnt has 
cummitied ihe following bre.aches of the partnership articles 

(t) 
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\_As tn f>a»as 4 andj of Form No. /.] 

5 The plaintiff claims — 

(1) dissolution of the paitnership ; 

(2) that accounts be lahen , 

(3) that a rccei\er be appointed 

(;V E —In suit /o! the -.vtJtdtns-up of uny farlnershif, omit the claim for 
dissolutioit , ami instead insert af-uagraph stating the facts of the partneiship 
having been dissolved) 


(4) Written Statements 


General defences. 


DcBhl 

Triitest 


LiDitattmi 
Juried ictliin 


IosoU«n«y 


Jlinonty 


The defendant denies that {set out facts) 

The defendant does not admit that {set out facts) 

The defendant admits that but says that 

The dcfeiiAani denies ih it he 1$ a p utner in the defendant firm of 
The defendant denies that he made the contract alleged or any 
contract wfb the pJamliff 

The defendant denies that he contracted with the plaintiff 
as alleged or at all 

The defendant admits assets but not the plaintiff’s claim 

The defendant denies that the plaintiff sold to him the 
goods mentioned 10 the plaint or any of them. 

The suit IS barred by article or article of the second 
schedule to the Indian Liinilaiion Act, 1877. 

The Court has no jurisdiction to hear the suit on the ground 
that set foith the grounds). 

On the day of a diamond ring was delivered by 
the defendant to and accepted by the plaintiff in discharge of the 
alleged cause of action. 

The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged 
an insolvent and the right to sue vested in the receiver. 

The defendant was a minor at the time of making the alleg- 
ed contract 


uayment luto The rfefendint as to the whoie claim (er as to Rs. part 
Court of the money claimed, eras the case may be) has paid into Court 

Us. and says that tins sum is enough to satisfy the pl-imiifTs 
claim {or the part aforesaid) 

rerfomnnee re- The performance of the promise alleged was remitted on 
milled the (date) 

The contract was rescinded by agreement between the 
nescH^luu plaintiff and defendant. 

The plaintiff’s claim is barred by the decree in suit (give 
i!f]uien,i the tefoence) 

The pJaintifT is estopped from denying the truth of 
K'=toi'r«t statement as to vjk'ch estoppel is danned) because {here state the 

facts tehed on as a eating the estoffel) 

Orooiid of drfonre Since the institution of the suit, that is to sav, on the 
pi1«c<inent to InMI- ,],iy of {set out facts) 
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No. I. 

Defence in suits for Goods sold and delivered. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 
j. The puce was not Rs 

M 

4 ^ I 1- 

s. y Except as to Rs. , same as 2. 

6. J (. 3- 

7. The defendant [or A. B., the defendant’s agent] satisfied the claim by 
payment before suit to the plaintiff or to C. D., the plaintiff’s agent] on the 

day of 19 - 

8 The defendant satisfied the claim by payment after suit to the plaintiff 
on the day of 19 . 


Ko. 2 

DBfENCE IN SUITS ON BONDS. 

1. The bond is not the defendant’s bond . 

2. The defendant made payment to the pLamtiff on the day according to the 
condiUon'of the bond 

3. The defendant made payment to the plaintiff after the day named and 
before suit of the principal and interest mentioned in the bond 


No. 3. 

Defence in suit on Guarantees 
!. The principal satisfied the claim by payment before suit. 

2. The defendant was released by the plaintiff giving time to the principal 
debtor in pursuance of a binding agreement. 


Na 4. 

Defence in any suit for debt. 

1. As to Rs. 200 of the money claimed, the defendant is entitled to set off 
for goods sold and delivered by the defendant to the plaintiff. 

Farliculars arc as follows : — 


Rs. 

t907i January 25th 150 

„ February 1st 50 

Total 200 


,, , the whole [<*r as to Rs. , part of the money claimed) the 

Comi ni.ade tender before suit of Rs. , and has paid the same into 
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.No S 

DEFENCF in «iUITS for INJl'KIl*- • MJSRD liY NFOLIGENT DRIVING 

1 The il'-fe Ji'tt <l^i th t llie aimRe mentioned m the pi <int uas the 

defend I'll’ ■> c 101.1^“, .1 1 1 iha. iinas'iiii'r he charge oi control of he defen- 
dant's -ervant' I he carn.'j'e irelimt-ed lo of Street, Calcutta, 

livery stable ke pers einvih»ve>1 by the uefenAant to supplv him ivuli carnages and 
horses, and the person under \\ho>e ch irge and control the said carriage was, 
was the servant of the said 

2 The defendant does not admit that the said carnage was turned out of 
Middleton Street, either negligently, suddenly or without warning, or at a rapid 
or d.angerous pace 

3 The defendant says ihe plaintiff might and could, by the exeicise of 
reasonable care and diligence, have seen the said carnage approaching him, and 
avoided any collision with it 

4 The defendant does not admit the statements contained in the third 
paragraph of the plaint 


No. 6 

Defence in all suits for wrongs 

1, Denial of the several acts [^r matters] complained of. 


No. 7 

Defence i.v suits for detention of goods 

1 The goods were not the property of the plaintiff. 

2 The goods were detained for a hen (o which the defendant was entitled. 
Particulars are as follows . — 

1907, May 3rd. To carnage of the goods claimed from Delhi to 
Calcutta .— 

45 maunds at Ks 2 per maund Rs. 


No 8. 

Defence in suits for infringement of copyright 
r. The plaintiff is not the author {assignee^ etc\ 

1 The book was not registered. 

3. The defendant did not infringe 


No. 9. 

Defence in suits for infringement of trade mark. 

1. The tr.tde mark is not the plaintiffs. 

2. The alleged tr.ide mark is not a trade mark 
3 The defendant did not infnnge. 
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No la 

Defences in sinxs relating to nuisances. 

1. The plaimifTs lights are not ancient [or deny hi? other alleged prescrip- 
tive rights]. 

2. The pl.imtifTa lights will not be matemlly interfered with by the 
defendant’s buildings. 

3. The defend.int denies that he or his servants pollute the water fij/'do 
what IS complained of] 

[^7 the defendant claims the right by f reset tplion or otherwise to do vjhnt is 
complained of, he must say so, and must state ike grounds of the claim, i e , 
■whether by prescription grant or ivhalf\ 

4 The plaintiff has been guilty of laches of which the following are 
particulars 

1870 Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883 First complaint. 

5 As to the plaintiff’s claim for damages the defendant will rely on the above 
grounds of defence, and says that the acts complained of have not produced any 
damage to the plaintiff \If other grounds are relied on, they must be stated e. g 
UmUation as to past rfijw/iife.] 


Defence to suit for foreclosurp. 


1. The defendant did not execute the rrortgage. 

2. The mortgage was not transferred to the plaintiff [tf more than one 
transfer ts alleged, say which ts denied) 

3 The suit is barred by article ofthe second schedule to the Indian 

Limitation Act, 1877. 

4, The following payments have been made, vis 

Rs. 


f Insert date ) — 

( Insert dale ) 

$. The plaintiff took possession on the 
received the rents ever since 



of , and has 


6. That plaintiff released thedebt on the of 

7. The defendant transferred all his interest to A IJ. by a document, dated 


No 15. 

Defence to suit for redexiption. 

1. The plaintiff’s tight to redeem is barred by article ofthe second 

schedule to the lndi.an Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3 The defendant, by a document dated the day of tranferred 

his interest in the mortgage-debt and property comprised in the mortgage to 

4- The defendant never took possession of the mortsaued Dronerly, or 

received the rents thereof b b w p p j, 

'’'I possession for a time only, he should stale the time, 
and deny pot, esifsn beyond -ahat he admits.) 
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NO 13. 

Defencc to suit roR spECiric performance 

I The defendant did not enter into the agreement 

2. A B was not the agent of the defendant (tf alleged by flainiiff) 

3 The p'amtiff ha^ not nerformed the following conditions— 

4 The defendant did not — {alleged ads ofpiirlpetfoniKHice) 

5 The plaiiitifTs title to the property agreed to be told is not such as the 
defendant is bound to accept by reasons of the following matter— why) 

6 Tne agreement is unccrtim in the following respects— them). 

7. {or) The plaintiff nas been guilty of delay , 

8. {or) The plaintiff has been guilty of fraud (fir misrepresentation) 

9 {or) The agreement is unfair ; 

to. {or) The agreement was entered into by mistake. 

r I. The following are particulars of (7), (8), f9) (10) (or ns the case may be). 

la. The agreement was rescinded under Conditions of Sale, No ii(£’r'by 
mutual agieemeiit' 

{ In cases where d images tve claimed and the dcfendanl disputes hts liability to 
damagesy he muii deny tn; any cement cr the alleged bfcaches, or show whatever 
other ground of de/enee he intends to rely ow, e. g, the Indian Limitation Aety 
accord and sattsfactioHy release, Jrattd, etc.) 


No 14 

Defence in Administr.vtion suit nv Pecuniary Lecatee 

1 A n ’s will contained a charge of debts ; he died insolvent ; he was en> 

titled at his death to some immoveable propetlv which the defendant sold and 
which pioduced the net sum of Rs , and the testator had some mo\eable 

property which the defendant got in, and which produced the net sum of Rs 

2 The defendant .applied the whole of the said sums and the sum of Rs 

which the defendant received from rents of the immoveable property in the 

payment of the funer.al and testamcnt.iry expenses and some of the debts of the 
testator 

3 The defendant made up his accounts and sent a copy thereof to the 

plaintiff on the day of 19 , and offered the plaintiff 

access to tVit vowebers to vetrfy sweVv accwwwts, bwt he dtcliwed w himstW 
of the defendant’s offer 

4 The defendant submits that the plaintiff ought to pay the costs of this suit. 


No *5 

pROCATE OF TIILI. IS SOLEMN FORM. 

j. The said will and codicil of the deceased were not duly executed accord* 
mg to the pro\isions of the Indi.Ao Succession Act, 1863 [or of the Hindu Wills 
Act, 1870] 

2 Tlie ilcceased at the time the said will and codicil respecti\ely purport 
to haae been execiiied, was not of sound mind, memory and understanding. 

3 The execution of ihc said will and codxil was obtained by the undue 
influence of the plaintiff [and others acting with him whose names are at present 
unknown to the defendant]. 
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No. la 

Defences in suits relating to nuisances. 

1. The plaintiffs lights are not ancient [flr deny his other alleged prescrip- 
tive rights]. 

2. The plaintiffs lights will not he materially interfered with by ihe 
defendant’s buildings 

3. The defendant denies that he or his servants pollute the ivater fnrdo 
what IS complained of] 

\If the defendant claims the tight by prescnpUon or- otherwise to do what is 
complained of, he must say so, and must state the grounds of ihe claim, i. e , 
whether by prescription grant or "ivhittf\ 

4. The plaintiff has been guilty of laches of which the following are 
particulars 


5 As to the plaintiffs claim for damages the defendant will rely on the above 
grounds of defence, and says that the acts complained of have not produced any 
damage to the pUiniiff \_lf other grounds are relied on, they must be stated e. 
limitation as to past 


No II 

Defence to suit for foreclosure. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the phmtifT \if more than one 
transfer tt alleged, say which is denied). 

3. The suit is barred by article of the second schedule to the Indian 

Limitation Act, 1877. 

4. The following p.aymonts have been made, viz 

(Insert date) — — - , 

( Insert date.) - , 

5. The pl.nniiff took possession on the of 

received the rents ever since 

6. That plaintiff released thedebt on (he of 

7. The defendant transferred all his interest to A B by a document, dated 

No 12. 

Defence to suit for redemption. 

1. The plaintiff’s right to redeem IS barred by article of the second 

schedule to the Indian Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of iranferred 

^1 his interest in the mortgage-debt and properly comprised in the mortgage lo 

defcnd.ini nc'Cr look possession of the raortsaifcd Dronerty. or 
received the rents thereof v r n 

possession fot a time only, he should state the tune, 
an.i deny poiiemo,, te^ ond what he admits ) 


Rs. 

t,ooo 

500 

, and has 
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No 13 

Defence to suit for specieic performance. 

1. The defend.Aiil dtd not enter into the agreement 

2. A B w.is not the agent of the defend.mt 

3 The p'aintifT ha> not oerformed the follorting conditions— 

4 The defendant did not — (alleged atts of part fetfonuance) 

5 The plainiifTs title to the property agreed to be told is not such as the 
defendint is bound to accept by reasons of the following matter — ( Slate why) 

6 Tne .igreement is unccrt.tm in the following respects— them) 

7. (or) The plamtifT nas been guilty of delay , 

8 {or) The plaintiff has been guilty of fraud (flr misrepresentation) 

9 (^r") The agreement u unfair , 

10 (or) The agreement was entered into by mistake 

1 1 The following are particulars of (7), (8), f9t (10) {or as the ease may be). 

12. The agreement was rescinded under Conditions of Sale, No ii(<7rby 

mutual agreement’ 

( In cases where diinai;es ate elat'ned and the defendant disputes his liability to 
damagesy he must deny in; agreement or the altered bteaches, or show whatever 
other ground of defmee he intends to tely or/, e. g. the Indian Limitation Act, 
accord and satisfaction, release, fiaud, etc ) 


No 14 

DfH'NCE IN Administration suit ry Pecuniary LEC.tXEE, 

f A. n ‘s will contained a charge of debts j he died insolvent i he was en* 
titled at Ins death to some immoveable propeiiy which the defendant sold and 
which produced the net sum of Rs. , and the testator had some mo\ cable 

property w Inch the defendant got in, and which produced the net sum of Rs 

2 The defendant .applied the whole of the said sums and the sum of Rs. 

winch the defendant recened from rents of the immoveable property in the 

payment of the funeral and testamentary expenses and some of the debts of the 
testator 

3 The defendant made up his accounts and sent a copy thereof to the - 

plaintiff on the day of 19 , and offered the plaintiff 

free access to the vouchers to verify such accounts, but he declined to avail himself 
of the defendant’s offer 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No 15. 

PRODVTF. OP WILL IN SOLEMN FORM. 

1. The said will and codicil of the deceased were not duly executed accord- 
ingtotheprovisionscfthelndi.ru Succession Act, 1S65 [or of the Hindu Wills 
Act, 1870] 

2 The liccea'ed at the time the sxid will and codicil respcctiicly purport 
to have been executed, was not of sound mind, memory and understanding. 

3 The execution of the said will and cod-cil was obtained by the undue 
influence of the plaintifT[and nthers acting with hiin-whose names are at present 
unknown to the defendant]. 
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4. The execution of the «aid will and codicil i^-’as obtained by the fraud of 
the plaintiff, such fraud, so far as is within the defendant’s present knowledge, 
being [stale Ike siatme of the fraud\ 

5. The deceased at the time of the execution of ihe s.iid will and cod'cil did 
not know and approve of the contents theieof, [or of the contenis of the residuary 
clause in the said will, as the case may ie] 

6. The deceased made his true last will, dated the ist January, 1873, and 
thereby appointed the defendant sole executor thereof. 

The defendant claims . — 

(U that the Court will pronounce against the said will and codicil pro- 
pounded by the plaintiff : 

(2) that the Court will decree probate of the will of the deceased, dated 
the tst January, 1873, in solemn form of law. 


No. 16. 

Particulars. (O. 6, r. 5 ) 

[Title of suit) 

The following are the particulars of [here state the matters 
in resfect of which pattUulars have been c'dereci) delivered 
pursuant to the order of the of 

{//ere set out the particulars ordered in paragiaphs if 
necessary) 
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APPENDIX B. 

PROCESS. 


To 


bUMMONS tOR DISPOSAL Of SUIT. <0 5 , Tf. I, 5 .) 


description and place of residence!] 

Whereas lias msliluted a suit 

against )oa for you are hereby summoned 

to appear in this Court in person or by a pleader duly instructed, and able to 
answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions, on the day of 

19 , at o’clock in the noon, to answer the 

claim; and as the day fixed for your appearance is appointed for the'finnl dis- 
posal of the suit, you must be prepared to produce on that day all the 'witnesses 
upon whose evidence and all the documents upon which you Intend to rely In 
support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will be heard and determined in your absence 

Givb.v under my hand and the seal of the Court, this 
day of 19 

jiiiigt. 

Notice.—!. Should you apprehend your witnesses will not attend of their own 

accord, you con have a summons from this Court to conitiel the 
attendance of any witness, and the production of .any cluciiincnl 
that you have a right to call upon the witness to produce, im 
applying to the Court and on depositing the ncccsiatv 
expenses ^ 

2, If you admit the claim, >ou should pay the money into Cniirl lo. 

gether with the costs of the suit, to avoid cxeciiiinn of ihn 
decree, which may be against your person or property, or both ” 


Summons for Settlement of Issues (0. 5 , rr. i, 5 ) 

(7i//r) 

TO 

{Name, description end place of residence ] 

Whf.reAS 

against you for you h»i^L/,. 

appear in this Court in person, or by a pleader duly initf/./J' “ 
answer all material questions relating to the suit, or who sJi^i} 
some person able to answer all such questions, on the ’ ^/y 

19 ,at o^clock in i)ie noon, to ars.^ » 

you are directed to produce on that day all the documents e* « - tiiA 

to rely in support of your defence. A*. )>/, it.tt-A 

Take notice that, in default of your appearance on - >• 
the suit will be hc.ard and determined in your absence 
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Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 

Notice. — i. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel the 
attendance of any witness, and the production of any document 
that you have a right to call on the witness to produce, on ap- 
plying to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court to- 
gether with the costs of the suit, to avoid execution of the 
decree, which may be against your person or property or both. 


Summons to apPEMt in person. ( 0 . 5, r. 3 ) 


[NamBy deiCTipUDu and place of restdence!\ 

Whereas has instituted a suit 

against you for you are hereby summoned to 

appear in this Court in person on the day of 19 1 at 

o’clock in the noon, to answer the claim; and you are directed to 

produce on that day all the documents upon which you intend to rely in support 
ofyout defence. 

Take notice that, in default of your appearance on the day before mentioned, 
the suit will be heard and determined m your absence. 

Given under my hand and the seal of the Court, this 
day o( 19 


Summons in SuMM^RV Suit on NECOTi\r.i.E Insirument ( 0 . 37, r. a,) 

aim 


[ A'rtw/r, description and place of residence ] 

WtiFKEcs has instituted a suit against you under Order XXKVII of 
the Code of Civil Procedure, 190S, for Rs. , balance nf principal and inter- 
est due to him as the of .a of which a copy is hereto annexed, you are 

hereby summoned to obtain lease from the Court with.n ten days from the 
serMce thereof to appear and defend the suit, .and within such lime to cause an 
appearance to be entered for you In defrult whereof the plaintiff will be entitled 
at any time after the expiniion of such ten d.ays to obtain a decree for any sum 
not exceeding the sum of Rs. .iml the sum of Rs. for rosts. 

Leave to aripear may b* obtained on .an application to ihe Conrt supp'^rted by 
afTidavu or declaration showing that there is a defence to the suit on the tnetiis, 
or that u n reasonable tint you should be .allowed to appe »r in the «iiit 
liivrv under my hand and the seal of the Cmiit, this 
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No 5 . 

Notice to Person who, the Court coNSinERS, should be added 
AS Co-PL MNTirr. ( 0 > r, r ro) 

{Title) 


To 

[ATiw;, description and place of residence.] 

\Vhere\s has instituted the above suit 

against for and whereas it appears 

necessary that you should be added as a plamtiiTin the said suit in order to en> 
able the Court effectually and completely to adjudicate upon and settle all the 
questions in\ot\ed : 

Take notice that you should on or before day of 19 

signify to tins Court whether consent to be so added 
Given under my hand and the seal of the Court this 
day of 19 

Judge. 


No 6 

Summons to legal representative or a deceased DErnfcANT. 


To 

Whereas the pla-miff 


{TUU.) 


instituted a suit in this Court on 


You are hereby summoned to attend in this Court on the day 

of 19 at .AM. to defend the said suit, and, in default of 

your appearance on the day specified, the said suit will be heard and determined 
in your absence. 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


No 7. 

Order for Transmission of Summons for Service in the 
Jurisdiction of anotiifr Court. 

(O. s. r. =1.) 

(Title.) 

Whereas u is stated that 

~ the .Tbove suit is at present residing in 
It IS ordered that a summons returnable on the day of 

19 , be forwarded to the . Court of 

forserv'ce on the said^^—^with a duplicate of this proceeding. 
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The court-fee of chargeable in respect to the summons has been 

realized in this Court in stamps. 

. Dated 19 

Judge, 


Order for Transmission of Summons to be served on 
A Prisoner. (O. 5, r. 24.) 

[Titled 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, rule 24, of the Code of Civil Procedure, 
1908, a summons m duplicate is herewith forwarded for service on the defendant 
who is a prisoner in jail You are requested to 

cause a copy of the said summons to be served upon the said defendant and to 
return the original to this Court signed by the said defendant, with a statement of 
service endorsed thereon by you. 

Judge. 


No 9 

Order for Transmission of Summons to be served on 
A Public Servant or Soldier. (O. 5, rr. 27, 28.) 

(Tr/*.) 

To 

Under the provisions of Order V, rule 27 (or 28, ns the cast may 6 e), of the 
Code of Civil Procedure. 1908. a summons m duplicate is herewith forwarded for 
service on the defendant who is stated to be serving under you. 

You ate requested to cause a copy of the said summons to be served upon the 
said defendant and to return the original to this Court signed by the said defen- 
dant, with a statement of service endorsed thereon by you. 

Judge, 


No. 10 

To ACco^IPANY Returns of summons or another Court. ( 0 . 5, r. 23) 

Read proceeding from the forwarding 

for Service on 

in Suit No. of I9 of that Court. 

Read Serving Officei^s endorsement stating that the and proof of the 

above h.iving been duly taken by me on the oaih of and 

it is ord-red that the be returned to the 

with a copy of this proceeding. 


Judge. 
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No. II. 

Affidwii of Process-server to accompany return of a 
Summons OR Notice. (O s, r i8.) 

(7i//0 

The Affidavit of son of 


and say as follows • — 

{il I am a process-server of this 'Court. 

(2) On the day of 19 

issued by the Court of 

in Suit No. 

of 19 in the said Court, dated the day of 
on 

{3) The said 

time personally known to me, and f served the said on ^01 the day of 

19 at about o’ dock in the noon at by tendering a 

copy thereof to^and requrring-^J signature to the original 
(0) 
ib) 

{at liars state nhetber tli« person ier*«<l sl^«d or refund to slr> tbs procsa*, snd^nwbots prcsoneo. 
(t) Sigfnsture of proceaa-ssrrsr 

or, 

(;) The said not being personally known to me 


19 for service 
was at the 


• day of 

19 ,at about o’clock m the noon at by 

tendering a copy thereof to^ and requ.nng.^^,g^jjj^^^ original’-S^- 
(«*) 

(^) 

(•t) nrre itite wbothrr the pcrsous*r»ed eignedor refused to sign fbe proem, and la irboee 
prearnce 

tt) Srgnature of process serrer 

or 


(3) The Slid and the house in which he ordinarily resides being 

personally known to me, I went to the said house, m and there on 

the day of 19 , at about o’clock in (he 

noon, I did not find the said 

(fl) 


(i) 

(a) Enter fully sod evoctly the manner in whicli the proccil 
to Order A, mica IS and 17. 

(6 Signature of proccs* server. 

or 


aciTod, with epeelal reference 


{3) One accompanied me to and there 

point-d out to me which he said was Ih* house in which 

oruinarity resides I did not find the said there, 

('0 




(t) S nature of proccss-serrer. 


• la which the pro.-ess was ae-re-1. wlib rpecial refertoee 
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or, 

If substituted service has been ordered, state fully and exactly the manner in 
which the summons was served with special reference to the terms of the order for 
substituted service. 


day of 


before me this 


Empowered tinder section 139 of the Code of Civil Procedure 
to administer the oath to deponents. 


To 


No 12. 

Notice to Defendant. (O. 9, r. 6) 

{Title.) 


{Name, description and place of residence 1 


iaid siiinmon^ j 

Notice is hereby given to you that the he.aniig of the suit is adjourned this 
day and that the day of 19 is now fixed for the hearing of the 

same ; in default of your appearance on the day last mentioned the suit will be 
heard and determined in your .absence 

Given under my hand and the seal of the Court, this day of 19 . 


Judge 


No 13. 

Summons to Witnfss (O. 16, rr. i, 5 ) 

{Title) 

To 

WHEREAS your attendance ts required to 
on behalf of the in the above suit, you are hereby requir- 
ed [personally] to appear before this Court on the day of 

19 , at o’clock m the forenoon, and to bring with you \or to send to this 

Court] 

A sum of Rs being your travelling and other expenses and subsis- 

tence allowance for one day, ts heTtwith sent. If you f.ttl 10 comply with this 
order without lawful excuse, you will be subject tolhe consequences of non-atten- 
dance laid down in rule 12 of Order XVI of the Code of Civil Procedure 

Given under my hand and the se.nl of the Court, this day of tp 


Judge. 
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Notice — (i) If you ar? sumnioned only to produce a document and not to 
gne evidence, )ou shall be deemed to have complied with 
the summons if )Ou cause such document to be produced in 
this Court on the day and hour aforesaid 
(2) If you are detained beyond the day aforesaid, a sum of Rs. 

will be tendered to you for each day’s attendance 
beyond the day specified 


No 14 

Proclamation requjri.nc attendance of Witness (O 16, r. to) 
(7V//e) 

To 

WiiERELAS It appears from the examination on oath of the serving officer that 
the summons could not be served upon the witness in the manner prescribed by 
law , and whereas it appears that th«* evidence of the witness is material, and he 
absconds and keeps out of the way for the purpose of evading the service uf the 
summons This proclamation is therefore, under rule 10 of Order XVI of tlie 
Code of Civ d Procedure, 1908, issued requiring the attendance of the witness in 
(his Court on the day of 19 at o’clock 

in the ffirenoon, and from day to day until he shall hav'e leave to depart ; and if 
the witness fails to attend on the d.ay and hour aforesaid he will be dealt with 
according to law. 

Given under my hand .and the seal of the Court, this day of 

19 

Judge. 


No. 15. 

PROCL aviation REQUIRINtf ATTENDANCE OF WITNESS. (0 l6, r. lO ) 

(TV/*) 

To 

Whereas it appears from the ex.imin.aiion on o.ath of the serving officer that 
the summons has been duly served upon the witness, and whereas it .ippears that 
the evidence of the witness is material and he has failed to attend in compliance 
with such summons This proclimaiinn is therefore, under rule lo of Ordrr XVI 
of the Code of Civil Procedure, 1908, issued, requiring the attendance of the wit- 
ness in this Court on the day of 19 at o’clock 

in the forenoon, and from day to day until he shall have leave to depart ; and if 
the witness fails to attend on the day and hour aforesaid he will be dealt with 
according to law. 

Given under my hand and the seal of the Court, this day of 19 

Judge 


No. 16 

Warrant of Attachment of Propfrtv ok Witness. (O. i 6, r. lo.) 

(rr/*) 

To 

The Bailiff" of the Court 
WiiF.RFAS the witness 
cited by 

has not, after the expiration of the period limited in the proclamation issued for 

70 
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his attendance, appeared in Court ; You are hereby directed to hold under attach- 
ment property belonging to the said witness to the value of 

and to submit a return, accompanied with an inventory thereof, wuhm 
days 

Given under my hand and the seal of the Court, this day of 19 

Jud^e. 


No 17. 

Warrant of Arrest of Witness (O. 16, r. to) 

iXtm 


To 

The Bailiff of the Court. 

Whereas * • . • • • • • . 1 . 

to attend [absco 
of a summons] , 
before the Court 

You are further ordered to return this warrant on or before the 
day of 19 with an endorsement certifying the day or 

and the manner m which it has been executed or the reason why it has not beer 
executed 

Given under my hand and the seal of the Court, this day of 19 


Warrant op Commitiai.. ( 0 . >6, r. t6 ) 
{Title.) 


The Officer in charge of the Jail at 

Whereas thejlamuff (or defendant) m the abovenatned suit has made 


day 01 


, you tc 

receive the said into your custody in the civil prison and to produce, 

him before this Court at on the said day and on such other d.ay or 

days as may be hereaftei oidtsed. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


To 


No 19 

Warrant of Committal. (O 16, r. t8.) 
{Title.) 


The ORiccr in charge of the Jail at 

Wilrkv AS ^ ^ uhoac aUeticlmce is required before this 

court tit the .\bos«- mtn-d c i»e lu give cndciice \p* lu produce .a do ument, has 

brought before the Court in custody : and whereas owing re 

the absence of the plaintiff {or defendant), the said mTirrnt niv 


cannot give 
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such evidence {or produce such document) : and whereas the Court has called 
upon the said to give security for his appearance on the 

day of 19 , at which he has failed 

to do ; This IS to require you to receive the said into your custody 

in the civil prison and to produce him before this Court at on the 

day of 19 

Given under my hand and the seal of the Court, this day of 

19 


Judge 
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his attendance, appeared m Court ; You ate hereby directed to hold under attach- 
nrient property belonging to the said witness to the value of 

and to submit a return, accompanied with an inventory thereof, within 
days 

Given under my hand and the seal of the Court, this day of 19 

Jud_^e. 


No 17, 

Warrant of Arrest or Witness. ( 0 . 16, r. 10) 

mm 

To 

The Bailiff of the Court. 

Whereas has been duly served with a summons but has failed 

to attend [absconds and keeps out of the way for the purpose of avoiding service 
of a summons] ; You arc hereby ordered to arrest and bring the said 
before the Court. 

You are further ordered to return this warrant on or before the 

day of 19 with an endorsement certifying the day on 

and the manner in which it has been executed or the reason why it has not been 
executed 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


Warrant of Committai- (O. 16, r. 16.) 

mile) 

To 

The O/Hcer in charge of the Jail at 

Whereas iheplamtiff {or defendant) m the abovenamed suit has made 
application to this Court that security be taken for the appearance of 
to give evidence (or to produce a document), on the day of 

19 ; and whereas the Court has called upon the said 

to furnish such security, which he has failed to do ; This is to require you to 
receive the s.nd mio your custody in the civil prison and to produce, 

him before this Court at on the said day and on such other day or 

days as may be hereafter ordered 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No 19 

Warrant of Committal, (O. 16, r. 18.) 


(Ttm 


The Officer in charge of ihe Jail at 

P '^lli-t'iAs ^ ^ nho-e aitcndance is required befnre this 

\ fcivc evidence {«»»• to produce a I'o ument, his 
»jj* Uruu,!ht before the Court in custody : and where.is owing to 

e absence of the plaintiff (or defendant), the said cannot give 
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such evidence (or produce such document); and whereas the Court has called 
upon the said togive security for his appearance on the 

day of 19 t at which he has failed 

to do ; This is to require you to receive the said into your custody 

in the civil prison and to produce him before this Court at on the 

day of 19 

Gl% EN under my hand and the seal of the Court, this day of 

19 
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his attendance, appeared m Court ; You are hereby directed to hold under attach 
ment property belonging to the said witness to the value of 

and to submit a return, accompanied with an inventory thereof, within 
days. 

Given under my hand and the seal of the Court, this day of 19 

Judift. 


No 17. 

Warrant of Arrest of Witness. (O. 16, r. 10) 
(T//*) 


To 

The Bailiff of the Court. 

Whereas has been duly served with a summons bm has fade' 

to attend [absconds and Veeps out of the way for the purpose of avoiding servio 
of a summons] , You are hereby ordered to arrest and bring the said 
before the Court 

You are further ordered 10 return this warrant on or before the 
day of t9 with an endorsement certifying the day 0 

and the manner in which it has been executed or the reason why it has not bee 
executed. 

Given under my hand and the seal of the Court, this day of 19 

Judgt. 


Warrant of Committau ( 0 . 16, r, 16 ) 

(TiV*.) 

To 

The Officer in charge of the Jail at 

Whereas tViejiiaintiff (or defendant) in the nbovenamed suit has mad 

day 0 

■ , , re you ti 

receive the said into your custody m the civil prison and to produce 

him before this Court at on the said day and on such other day o 

days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this day of 19 

Judfie. 


No tq 

Warrant of Committal. (O. 16, r. 18) 


{THU) 


The Onicer in charge of the jail at 

Cyo(''\” , uho-e aitcndance IS required before thi: 

been' '' e ^ j cisc t«> give cxidence i«?»- lo produce a do ument, Ins 

ihe aVxtln..- f brought before the Court m custody : and whereas owing to 
ence of the plaintiff {or defendant), the said cannot giv< 
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such evidence (<7r produce such document); and whereas the Court has called 
upon the said togive security for his appearance on the 

day of 19 , at nhich he has failed 

to do ; This IS to require you to receive the said into your custody 

in the ci\il prison and to produce him before this Court at on the 

day of 19 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 
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No. I. 

Order for Delivery of Interrogatories. (O. ii,r. i.) 

In the Court of 

Civil Suit No. of 19 

A. B ... ... ... ... Plaintiffs 

against 

C. D , E. F, and G H ... ... Defendants. 

Upon hearing and upon reading the afliciavit of 

filed the day of 19 • It ts ordered that the 

he at liberty to deliver to the interrogatories in writing, 

and that the sa'd do answer the interrogatririe? as prescribed 

by Order XI, rule 8, and that the costs of this application be 


No 2. 

Interrogatories (O ji, r.4) 

iXitle as tn No. /, supra ) 

Interrogatories on behalf of the above-named \phxintff or defendant C 
for the examination of the above-named ^defendants E, F. and G. n or plaint ff,\ 
1. Old not, etc. 

2 Has not, etc. 

etc , etc., etc 

\^The defendant E. F. is required to answer the interro,^atories numieied] 
{T/ie defendant G. H. is required to answer the interrogatories numbered.'] 


No 3. 

Answer to Interrocvtories. (O. ii, r. 9.) 

{Title as in A'o. r, supra ) 

The answer of the above-named defendant E F. to the interrogatories for 
his examination by the above-named plamtifT. 

In answer to the said interrogatories, I, the above-n.-imed E. F, make o.ath 
and say as follows — 

2^ Enter answers interrogatories in paragraphs numbered consecutively- 

3-1 object to answer ibe interrogatories on the ground that 

{irafe grounds of ohjeetion\ 
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No. 4. 

Order for Affidvvit as to Documents (O, ii, r. 12.) 

{Title as in No i, supra.) 


Upon hearing 

I( IS ordered that the do within days from the date 

of this order, answer on affidavit stating which documents are or have been in 
his possession or power reKting to the matter in question in this suit and that 
the costs of this application be 


No s 

Affidwit AS TO Documents (O ii, r 13.) 

( Title as in No /, supra ) 

I, the above-named defendant C D , make oath and say as follows : — 

1 I have in my possession or power the documents relating to the matters 
in question in this suit set forth m the first and second parts of the first schedule 
hereto 

2 I object to prodrce ihe said documents set forth in the second part of the 
first schedule hereto [state prounJs of objection^ 

3 I have had, but have not row, in my possession or power the documents 
relating to the matters m question in this suit set forth in the second schedule 
hereto 

4 The last-mentioned documents were last in my possession or power on 
[state when and what has become of them^ and in whose possession they now are] 

5 According to the be^t of my knowledge, information and belief I have 
not now, and never had, m my possession, custody or power, or in the possession, 
custody or power of my pleader or agent, or in the oossession, custody or power 
of any other person on my behalf, any account, book of account, voucher, receipt, 
letter, memorandum, paper or writing, or any copy of or extract from any such 
document, or any other document whatsoever, relating to the matters in question 
in this suit ot any of them, or wherein any entry has been inrde relative to such 
matters or any of them, other ihm and except the documents set forth in the 
said first and second schedules hereto 


No. 6 

Order to produce Documents for Inspection. (O. ii, r. 14) 
{Title as in AV. /, supra ) 

Upon hearing and upon reading the affidavit of 

filed the day of 19 ; It is ordered that the 

do, at all seasonable times, on reasonable notice, produce at , si- 
tuate at , the following documents, namely, 

, and that the be at liberty to inspect and peruse 

the documenis so produced and to make notes of their contents. In the mean- 
time It IS ordered that all further proceedings be stayed and that the costs of 
this application be 
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' No 7. 

NotICE TO PRODUCE DOCUMENTS. ( 0 . II, r. 16 ) 

{Title as tn'No i, supra.) 

Take notice that the \ptainU^ or defendant) requires you to produce for Kis 
inspection the following documents referred to tn your [plaint of wiitten state- 
ment or affidavit dated the of *9 J 

\Pescribe documents required^ 

X. Y.y Pleader for the 

To Z., Pleader for the 


No '8. 

Notice to inspect Documents. (O ii,r, 17.) 

{Title at in No /, supra ) 

Take notice that you can inspect the documents mentioned in your notice 
of the day of 19 \exeept the docu’nents numbered 

tn that noiiee\zX [insert place of inspection^an Thursday next, the 
instant, between the hours of 12 and 4 o'clock. 

Or, that the [ plaintiff or defendant) objects to giving you inspection of 
documents mentioned in your notice of the day of 

19 , on the ground that {state the ^ound] • — 


No. 9. 

Notice TO ADMIT Documents. (O 12, r 3) 

{Title as in No. /, supra) 

T.ake notice thit the plMniiirjo/* defendant} in this suit proposes to adduce 
in evidence the several documents hereunder specified, and that the same may 
be inspected by the defend.ant [or p'aintiff], his pleader or agent, at 

nn between the hours of ; and 

the defendant [<»/• pUintiff] is hereby required, within forty-eight hours from the 
last-mentioned hour, to admit ih.nt such of the said documents as are specified 
to be originals were respectively written, signed or executed, as they purport 
respectively to have been , that such as are specified as copies are true copies ; 
ana such documents as are staled to have been served, sent or delivered were so 
served, sent or delivered, respcciively, saving all just exceptions to the admissi- 
bility of all such documents as evidence in this suit 

G. H , pleader [or agent) for plaintiff [or defendant) 
To E. Y.,pUader[px agent) for defendant^ 01 plaintiff] 

[Here describe the documents and specify as to each document whether 
tS is ori final or a copy.} 


Notice to admit Facts (O. 
(Title as in No. l, supra.) 


r. S) 


suit requires the defen- 

retDe<:iiviiJ"1''^ * j admit for the purposes of this suit only, the several facts 
y hereunder specified ; and the defendant [<>r plaintiff] is herebj 
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required, within six days from ihc ser>jce of this notice, to admit the said several 
facts, sa\ing all just exceptions to the admissibility of such facts as evidence in 
this suit 

G H , plemier (nr as'ent] for f>lainti_ff for df/endnnt] 

To E. F., phad:r [or (tgent\ for defendant [or plaintiff^ 

The facts, the admission of which is required, are — 

1. That M, died on the ist January, 1890 

2. That he died intestate 

3 Than N. was his only lawful son 

4 That O died on the ist April, 1806 
5. That O. was never married. 


No II 

Admission Of F.acts pursuant to Notice (0 13, r 5) 

( T%tU ai tn No /, supra) 

The defendant [or plaintiff] m this suit, for the purposes of this suit only 
hereby admits the several facts respectively hereunder specified, subject to the 
quahfitations or )in)Ua(ion>, if any, bereundei specified, saving all just exceptions 
to the admissibility of any such facts, or any of them, as evidence in this suit . 

Provided that this admission is made for (he purposes of this sun only, and 
IS not an admission to be u»ed against the defendant for plainiiffj on any other 
occasion or by any one other than the plaintiff defendant, or parly requiring 
the ndmivsinn] 

E F , pleader [or ac;ent]for defendant [or plaintiff^ 

To G 11 , pleader or agenl\ for plainlif{nT defendant] 


adnnttcd 

QuJifixatinns or limit iti.m*. if any, p>iiti]cet to 
whieli they ara artmitted 

1. That 51 died on the 1st January, 1890 

1 . 

2 That he died intestate 

2 

3 That N. -"as this lawful 

3 But not that he was his only lawfulson. 

4. That 0 did .... 

4. But not that he died on the Ut April, 


1 1890. 

5. That 0 was never married . 



No 12. 

Notice to Produce (general iorm) (O. 12, r 8) 

{Title as in AV r, wpra ) 

Take notice tint you are hereby required to produce and show to the Court at 
the first hearing of this suit all b-ioks, papers, letters, copies of letters and other 
writings and documents in your custody, possession or power containing any 
entry, memorandum or minute relating to the matters m question in this suit, 
and particularly 

G U ,pleader[or agent] for piaintifl or defendant]. 

To E F , [or agent ]for defendant [ or plaintiff ] 
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• No, 7. 

Notice TO PRODUCE Documents. (O ii, r. 16) 
iTttle as in No. i, supra ) 

Take nollce that the \_plaitttijf ot defendant^ requires you to produce for his 
inspection the following documents referred to in your [plaint or written state- 
ment or affidavit dated the day of 19 

{Describe documents requtred.'\ 

X. K, Pleader for the 

To Z., Pleader for the 


No 8 

Notice to inspect Documents. ( 0 . it, r, 17.) 

( 7 V//e at tn No i, supra.) 

Take notice that you can inspect the documents mentioned in your notice 
of the day of 19 {except the docwients numbered 

tn that tioltce^ at {insert phxee of inspeetioti[<iK\ Thursday next, the 
instant, between the hours of t2 and 4 o’clock. 

Or, that the [phuntlff or defendanf\ objects to giving you inspection of 
documents mentioned in your notice of the day of 

19 , on the ground that the ground) 


No 9 

Notice to admit documents. ( 0 , 12, r. 3) 

{Tttle as in No. /, supra) 

Take notice that the phiintiff [or defendant") m this suit proposes to adduce 
in evidence the several documents hereunder specified, find that the same may 
be inspected by the defendant [or p’amtiffj, his pleader or agent, at 

on between the hours of i and 

the defendant [t»r phainliin IS hereby required, within forty-eight hours from the 
l.-ist-menlioned hour, 10 admit that such of the said documents as are specified 
to be originals were respectively wtiiten, signed or executed, as they purport 
respectively to have been ; that such as are specified as copies are true copies ; 
and such documents as are stated to have been served, sent or delivered were so 
served, sent or delivered, respectively, saving all just exceptions to the admissi- 
bility of all such documents as evidence in this suit, 

G. H , pleader [or agent) for pltiintiff [or defendant) 
To E. F., pleader [or agent) for defendant [ or plaintiff) 

[Here describe the documents and specify as to each document svhether 
it is original ora copy.) 


Na la 

Notice to admit Facts (O. 12, r. 5.) 
[Title as in No. /, supra 1 


dantTflr j plamtifT [or defendant] in this suit requires the defen- 
revpectivelv ’ j purposes of this suit only, ihe sever.al facts 

peciively hereunder specified ; and the defendant [or phmliff] is hereby 
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required, within six days from the service of this notice, to admit the said several 
facts, sav ing^ all just exceptions to the admissibility of such facts as evidence m 
this suit. 

G pleader \px areni\for platnli_ff [or defendant]. 

To E F , pleader [or ageHl\ for defendant \qx plainUff\ 

The facts, the admission of which is required, are — 

1. That hr. died on the ist January, 1890 

2. That he died intestate 

3 Than N. was his only lawful son. 

4 That O died on the 1st April, 1896 

5 That O. was never married. 


No 1 1 

AUMISstON OK FvCTS PORSUVNT TO NOTICE (O. 13, r 5) 

( Title ai in Mo /, tupra) 

The defendant [9^ plaintiff] 111 tins sun. for the purposes of this suit only 
hereby admits the se«er,tl fact& respeciuely hereunder specified, subject to the 
qualifications or limitation^, if any, hereunder specified, saving all just exceptions 
to the admissibility of any such facts, or any of them, as evidence in this suit . 

Provided that this admission is made for the purposes of this suu only, and 
IS not an admission to be o»ed against ihe defendant \or plainliffj on any other 
occasion or by any one other than die plaintifi [oi defendant, or party requiring 
the admission] 

E F , pleader [or ai;enr)for defendant [or plaintiff] 

7*0 (i li , flcadei o\ agent] /or plainlif\px defendant] 


Flits Admitted 


Quilifiittioii* or limiUtiun*, if any, aiibirct t<i 
nliich tbey ar« edunted 


I Tli«t M. died on the 1st Janiwry, IS90 

2 . Th#t he died intestate 

3. That N. was this lawful eon 

4. That 0 died .... 

5 ThatO was never married . 


3 But not that he w as liis oidy lawful eon. 
4. But not that be died on the 1st April, 



No 12. 

NOTICE TO Produce (general form) (O. 12, r. S) 

{Title as in No. /, supra ) 

T.ike notice tint you are hereby required to produce and show to the Court at 
the first hearing of this suit all books, papers, letters, copies of letters and other 
writings and documents in your custody, possession or power containing any 
entry, memorandum or minute rel.iting to the matters in question in this suit, 
and particul.irly 

G. U.,p/eader{oragen/]forpiainfif[ or defendant]. 
To E F., for agent ]f’r defendant ( or plaintiff ] 




1112 


THE CODE OF CIVIL PEOCEDURE. 


[ScUED. 1. 


APPENDIX D. 

DECREES. 


Ka I. 

Decree im Originai. Suit. (O. lo, tr 6, 7.) 


Claim for 

This suit coming on this day for final disposal before »n the 

presence of for the plamtifiT and of for the defendant, 

It is ordered and decreed that and that the 

sum nf Us, he paid by the to the 

on account of the costs of this suit, with interest thereon at the rate of per 

cent, per annum from this date to date of realization. 

Given under my hand and the seal of the Court, this day of 

19, 


Jtidxe. 

^ Costs oj Suit 


riainiiff. 


Defendant. 


. ■ . 

0. Do for power . . . 

3 Do. for exhibits . . . 

4 I’lcadcr’s fee on Rs . . . 

5 Subsistence for niinesses . 

6. Commissioner’s fee . . . 

7* Service of process , . . 

Rs. 

A. 

1 

fot pcs'Ket . . . 

Do for petition . . . 

I’lc.'ider’s fee ... . 

Subsistence for witnesses 

Service of procees . . 

Commissioner’s fee . . 

Us. 

A 

1 >. 

Tmnl 




Total 


_ 
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No. 2 

Simple money decree (Section 34 ) 

(TO/O ’ 

Claim for 

This suit coming on this day for final disposal before m the 

presence of for the plaintiff and of for the defendant, 

It IS ordered that the do pay to the the sum of Rs 

with interest thereon at the rate of per cent per annum from to 

the dale of realiiation of the said sum and do also pay Rs. , the costs 

of this suit with interest thereon at the rate of per cent, per annum from this 
date to the date of realization 

Given under my hand and the seal of the Court, this day of 

>9 


PlamiifT 1 

Defendant 

I 

Ik. 

A 

P 


Rs ' 

A 

|p. 

1. Stamp for plaint | 



Stamp for power 




3. Do. for power 1 



Do for petition 




3 Do. for exhibits 



Pleader’s fee 




Pleader's fee on Us | 



Sub«istence for witnesses 




Subsistence for witnesses | 



Service of process 




Commissioner’s fee 

1 

1 

Cummissionei’s fee 




Service of process | 

1 

i 



I 

Total 1 

1 


'1 
I j 



i 


No 3 

Preliminary Decree for Foreclosure lO 34, r 2) 

{Title) 

This suit coming on this day, etc , It is hereby dect.ired that the amount 
due to the plaintifT on account of principal, interest and costs calculated up 
to the day of 19 , is Rs , and it is decreed as 

follows — 

(i) That •t'* • — •- 

before the sail 
the defendin' 
or power relai 
the property ■ ■ 
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created by the plauUiff or anv person claiining under him [Where the plaintiff 
claims by deiived title .idd or by those uttiler whom kp claims'] [Where the 
plaintiff IS in possession add and shall put the defendant in possession of the 
properly.] 

(2I That if such payment is not made on or before the said day 

(if 19 the defendant shall be debarred from all right to redeem 

the property. 

Schedule. 

Description of the snorigaged property 


No 4- 

Preuminary Decree for Sale (O. 34, r. 4 ) 

{Title.] 

This suit comm? on this day, etc . U is heieby declared that the amount 
due to the plaintiff on account of princip.al, interest anti costs calculated up 
to the day of 19 is Rs and that such amount 

shall carry interest at the rate of per cent per annum until realisation ; 

and U IS decreed as follows — 

(0 That if the defendant pays into Court the amount so declared due on or 
before the said day of 19 , the plaintiff shall deliver up to the 


iff is in possession add and shall put defendant tn possession of the property ] 
(2) That if such payment is not made on or before the said 


(3) That if the net proceeds of the sale are insufficient to pay such amount 
and such subsequent interest and costs in full, the plainiiff shall be at liberty to 
apply for a personal decree for the amount of the balance. 

Scfieifufe. 

Descfiption of the mortgaged property . 


No. 5. 

Preliminary Decree for Redemption. (O. 34, r. 7) 

{Title:] 


This suit coming on tins day, etc. ; It is hereby declared that the amount 
due to the defendant on account of principal, inteiesl and costs calculated up 
lo *he day of 19 is Rs. ; 

and it is decreed as follows : — 


(i) Tint if the plaintiff pays into Court the amount so declared due on or 

fj. . 19 .tbedc- 

*1? "P plaintiff, or to «uch person .as he appoints, all docu* 

*0 re.-iiT?r i' power rtlaling to the moitc.aged property, and shall, if 

I «, retransfer the property to the pUifliilTffee from the mortgage and 



•Form 7.] 


APPENDIX D — DECKEE. 


1116 


from all incumbrances created by the defendant or any person claiming under 
him. [Where the defendant claims by denved title add or by those under whom 
he claims.\ [Where the defendant is in possession .add and shall put the plaintiff 
in possession of the property \ 

(2) That if such payment IS not made on or before the said d.ay of 

19 , the plaintiff shall be debarred from all right to 

redeem the property. [If the mortitage is simple or usufructuary substitute the 
property shall be sold ] 

Schedule. 

Description of the mortgaged property 


No. 6. 

Decree for Foreclosure— First Mortgage* Second Mortgagee and 
Mortgagor — Successive Periods for redemption. 

(Title ) 

It IS hereby decKared that the amount due to the plaintiff on account of princi- 
pal, interest and costs calculated up to die day of 

19 (’nj IS Us t. and that on the day of 

19 there will be due (o the pUiniilT for interest 

the further sum of Rs , making in all Us y, and it is further declared 

that on the day of 19 there will 

be due to the first defendant on acrouni of principal, interest and costs Rs Sj 
and It IS decreed as'foliows — 

(1) That if the first defendant pays into Court the said sum of Rs .e on or 

before the said d.ay of 

19 (a) the plaintiff shall deliver up, etc (as in form No 3 ) 

(2) That in default of the fiist defendant p.aying the said sum on or before 
the said day he shall be debarred from all nghi to reedem the property 

(3) That in c.ise 
Court the said sum of 

19 

(4) That in default of ihe second defendant paMng the said sum on or be- 
foi e the said day he shall be debarred from all right to redeem the property 

(51 That in case the first defendant -.hall redeem the mortgaged property, if 
the second defendant p.ays into Cuuit ihe said sums of Ks y .and Rs s on or be- 
fore the da> of 19 , (b) 

the first defendant shall delivei up, etc (a» m Form No 3) 

(6) That in default of (be second defendant paying the said sums on or be- 
fore the said day he shall be debaiied fiom all right to redeem the property. 
[Where the second defendant is in possession add and shall put the first defend- 
ant in possession of the propel ty ] 


No 7 

Decrte for Sale —First Mortcvgeew Second Mortgagee and 
MortgM'Ok -One period for reofaiption 
(Title) 

It is hereby declared ih it ihe .amount due to the plam’iiT on account of prin- 
cipal, interest .and costs calculated up to liie da) of 

«1) v,t.liin »ix i i»ntbs fr .ni ttie date rf 

<*) a daf irithln three tDoatbe frtm the date meotioned in (a) 
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99. IS Rs. X, and that on the said day there will be due to the first de- 
fendant on account of principal, interest and costs Rs.^ ; and 

•it IS decreed as follows : 

(1) That if the defendants or either of them pay info Court the said sura of 

Rs. .r on or before the said day of 19 » 

the plaintiff shall delher up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the ■ 

day of 19 the mortgaged property or a suffi- 

cient part thereof be sold, and that the proceeds of the sale (after defraying there- 
out the expenses of the sale) be paid into Court to the credit of this suit, and 


(3) That in case the defendants of either of them shall pay the said sum of 
Rs. X. as aforesaid, he or they shall b® at liberty to apply to the Court that the 
plaintiff's mortgage may be kept alive for the benefit of the person making the 
said payment or otherwise as he or they may be advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said sum 
of Rs t and such subsequent micrest and costs in full, the plaintiff shall be at 
liberty to apply for a personal decree for the amount of the balance. 


No 8 

Decree for Sale.— Second MoRicaGEEt'. First Mortgaoee and 
Mortgagor.— One period for redemption. 
iTt/u.) 

[Insert declaration of the amounts due to the plaintiff Rs _y and to the first 
defendant Rs x ai in Form No. 7} 

And it IS decreed as follows 

(1) That if the plaintiff or the second defendant pays into Court the said 

sum of Rs. X. on or beture the said day of 

tg , the first defendant shall deliver up, etc. (as in Form No 4 ) 

(2) That if payment of the said sum is not made or before the 

d.ay of 19 , the first defendant sh.iH he at liberty to apply that 

the suit be dismissed or for the sale of the morlgiged property ; and m rase he 
shall apply fur a sale the mortgaged property or a sufficient part thereof shall be 
sold free from the incumbrances of the pUimiff and first defendant, and the pro- 
ceeds of the sale (after defraying thereout the expenses of the s.ate» shall be paid 
• '' I’.’r. ...... ' the s.iid sum of 

by the Court : 

■ ■ ■ • lUch sub'-equent 

■ ■ ■ ; be paid to the 

second defendant. 

(3) Thai if the plainiiffshallpay the said sum of Rs. .r Into Court on or before 

Ihc d.ay of 19 , the second defend.ant shall be at 

liberty to pay into Court the said sum and the sum of Rs.^y on or before' the 

day of 19 , and thereupon the plaintiff shall 

oehier up, etc. (as in From No. 4) 

That if the plaintiff shall pay the said sum as aforesaid but the second 
cefcna.ant shall fail to pay the sdd sums as aforesaid the mortgaged property or 
a sulTiotni pan thereof sh ill be sold, .and the proceeds of the s ile (after ilefraying 

ycom ihe exn<-nses of the salel shaUhe applied in payment to the plaintiff of 
he Aod Us ^ and auch subsequent inierest .and costs as may 

defendant Court, and that the balance, if any, be paid to the second 
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(5) That if the net proceerts of the sale are insuifictent to pay the said sums, 
interest and costs in full, the plaintiff shall be at liberty to apply for a personal 
decree for the amount of the balance. 


No 9 

Decree for Sai.e — Sub-mortgvgee Mortgagee and Mortgagor, 

THE AMOUNT or THE ORIGINVL MORTGAGE EXCEEDING THAT OF 
THE SUB-MORTGACF 

(7V/&) 

[Insert declarations of the amounts due to the plaintiff Rs x and to the first 
defendant Rs y as in Form No 7 ] 

And It IS decreed as follows — ^ 

(il The first defendant and the second defendant shall be at liberty to pay 
into Court the said sum-, of Rs r and Rs y resp-ctuelv on or before the 
day of ig , and upon either of the s.aid pavments benu; made 

the pi 'in'iff shall deliver up, etc (as in Form No 4), and thereupon the sum of 
Rs r shall be paid to the plaintiff 

(2) In The event of navment bv the second defendant as aforesaitl the first 
defendant shall also deliver ui>, etc as in Form No ah and thereupon th* residue 
(after payment to the plaintiff .as .iforesaid) sh.all be paid to the first defendant 
(3I In default of pavment by the first and second defendants as aforesaid the 
mortgaced property or a sufil-ient oart iheieof shall he sold, and the proceeds of 
the sale (after deducting thereout the exoeoses of the sale) shall he paid into Court 
and applied first m payment to the plnniiff of the sa>d sum of Rs x and such 
subsequent interest and costs as may be allowed by the Court (but <0 that the 
ageregate amount of principal and loterest shall not exceed the amount of princi- 
pal and interest due to the first defendant), secondly, inpayment to (he first 
defendant of the excess of Rs y over R« t and such subsequent interest and costs 
as aforesaid , and (hat (he balance, if anv, be paid to the second defendant 

(4) In the event of payment by the first defendant and in default of payment 
by the second defendant as aforesaid, the first defendant shall be .at liberty to 
ap'ily for the sale of the mortcaged piooerty, and thereupon the same or a 
sufficient part thereof shall be -.old, and the net sale-proceeds shall be applied in 
p.ayment to the fir-.t defend int of the said sum of Rs .v and such further interest 
and costs as mav be allowed by the Court, and the balance, if any shall be paid to 
the second defendant 

(5) That if the net proceeds of the sale are insufficient to pay the aforesaid 
sums with further interest and costs the plaintiff or the first defendant, as the case 
may be, shall be at liberty to apply for a personal decree for the amount of the 
balance. 


No. 10 

Final Decref for Fobfclosurk (0 34, r 3) 

{T,tU) 

l/pon reading the decree passed in (he aboie suit on the day of 
ig , and the .application of the plaintiff d.aied the day of 

19 and after hearing pleader for the plaintiff and 

pleader for the defendant, and it appearing that the payment directed by the 
said decree has not been made 



ins 


THE eODB OF CIVIL procedult:. 


[SCUED. I. 


It is hereby decreed fts follows 

That the defendant and all persons claimini; through or under him be debarred 
from all right to redeem the mongaged property set out and described in the 
schedule hereunto annexed. [Where the defendant is in possession add and shall 
pul the piatnlij in possession of the said property ] 

Schedule. 

Description of the mortgaged properly. 


DECREE AGAINST MORTGAGOR PERSONALLV. (O. 34, r. 6 ) 

(nt/e.) 

Whereas the net proceeds of the sale held under the final decree for sale 
passed in this suit on the day of 19 , and now in Court to the 

credit of this suit, amount to Ks._y, and there is now due to the plaintiff the sum 
of Us jr mentioned in the said decree together with the further sum of Ks. 
interest thereon at the rate of 6 per cent, per annum from the day of 

19 to this day, and also the sum of Rs for bis costs of this suit subsequent 
in the decree, making a balance due to the plaintiff ofRs. ff ; And whereas it 
appears to this Court that the defendant is personalty liable for the said 
baltnce 

It is hereby decreed as follows • — 

(1) That the said sum of Rs ybe paid out of Court to the plaintiff. 

(3) That the defendant do pay to the plaintiff the said sum of Rs i with 
interest thereon at the rate of 6 per cent, per annum from this day to the date of 
realization of the said sum 


No. J2 

Decree for Rectific.vtion op Instrument. 

(nm 

U is hereby declared that the dated the day of 19 , 

does not truly express the lotemion of the parties to such 
And it IS decreed that the said be rectified by 


No. t3 

DfCREE TO SET .ASIPE A TRANSFER IN FRAUD OF CREDITORS 
{Title.) 

U is hereby declared that the dated the day of 19 , 

and made bcl«.ecn and is void as against the plaintiff 

and all other the creditors, if any, of the defendant 


No. 14. 

Injunction against Private Nuisance 
iTitle) 

l.ci the defendnni , his agents, sen,'nnt and workmen, be perpetually 

n the defendant’s 
a nuisance to the 
■ ■ • arden mentioned 
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No 15 

INJUNCTION AGMNST BUILDING HIGHER linN OLD LEVEL 

{TilU) 

Let the defendant , his contractors, agents and workmen, be per- 
petually restrained from continuing to erect upon his premises in any 

house or building of a greater height than the buildings which formerly stood 
upon his said pren ises and which have been recently pulled down, so or in such 
manner as to darken, injure or obstruct such of the plaintiffs windows in his 
said premises as are ancient lights 


No 16 

Injunction restraining use of Private Ro\d 

{Title) 

Let the defendant his agents, seivants and workmen, be per- 

petully restrained from using or permuting to be u>ed .my part of the lane at 
the soil of which belong* to the plainnff, as a carriage way for the 
passage of carts, carriages or other vehicle-, either going to or from the land 
marked B in the annexed plan or for any purpose whatsoever 


No J7 

PRELiMiNtRV Decree in an Admcnistration-suh 

{Tale) 

It IS ordered that the following accounts and inquiries be taken and made 
that 18 to say — 

In creditor’s suit— 

1 That an account be taken of nhat 1$ due to the plaintifT and all other 
the creditors of the deceased 

In suits by legatees— 

2 That an account be taken of the legacies given by ihe testator’s w ill 
In suits by next-of-km — 

3 That an inquiiy be made and account taken of what, or of what share, 
if any, the plainnff i* entitled to as next of km [or one of the next-of-km] of ihe 
intestate 

[After the first paragraph, the decree will, where necessary, order, m a 
creditor’s suit, inquiry and accounts for legatees, heus-at-Iaw and next-of-kin 
In suits by clai nants other than creditors, after the first paragraph, in all cases, 
an order to inqime and take an account ol creditors will follow the first para- 
graph and such of the others as may be necess.ary will follow, omitting the first 
formal words The foim is continued as m a creditor's suit 
4. An account of the funeral and testamentary expenses 

5 An account of the inoseable property of the deceased come to the hands 
of the defendant, or to the hands of any other person by his order or for his use. 

6 An inquiry wha! part (if anyj of the moseable property of the deceased 
IS outstanding and undisposed of 

7. Ami II IS further orderetl tb it the defendant do on or before the 

da) of n«-\i, pay into Court rtU sum* of money which shall 

be found toha\ecome to his htnds, or to the hand* of any person by his order 

or for h>s use. 
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8. And that if the * shall find it necessary for carrying- out the objects 
of the suit to sell any part of the moveable property of the deceased, that the 
same be sold accordingly, and the proceeds paid into Court. 

g. And that Mr. E. F. be receiver in the suit (<?/■ proceedings), and receive 
and get in all outstanding debts and outstanding moveable property of the 
deceased, and pay the same into the hands of the * (and shall give 

security by bond for the due performance of his duties to the amount of 
rupees.) 

JO. And It is further ordered that if the moveable property of the deceased 
be found insufficient for carrying out the objects of the suit, then the following 
further inquiries he made, and accounts taken, that is to say— 

(rt) an inquiry what immoveable property the deceased was seized of or 
entitled to at the time of his death ; 

(d) an inquiry what are the incumbrances' {if any) affecting the immoveable 

property of the deceased or any part thereof 5 

(e) an account, so far as possible, of what is due to the several incumbranc- 

ers, and to include a statement of the priorities of such of the incum- 
brancers as shall coment to the sale hereinafter directed. 

11 And that the immoxeible property of the deceased, or so much theteof 
as shall be necessary to m.akc op the fun,! m Court sufficient to carrv out the 
object of ihe suit, be sold with the approbation of the Judge, free from incum- 
brancers (if anv) of such incumbrancers as shall consent to the sale and subject 
to the incumbrancers of such of them ns shall not consent 

j. .j.. t. .. •• • ve the conduct of the sale of the 
c conditions and contracts of sale 
* at in case any doubt or difficulty 
Judge to settle 

13 And it is further ordered that, for the purpose of the inquiries herein- 
before directed, the * shall advertise in the newsp.ipers according to the 

practice of the Court, or shall make such inquiries m any other way which shall 
appear to the ■* to give the most useful publicity to such inquiries. 

14 And It IS ordered that the above inquiiies and accounts be made and 
taken, and that all other acts ordered to be done be completed, before the 

day of and (hat the * do certify the result of the 

inquiries, and the accounts, and that all other acts ordered are completed, and 
havehir certificate in that behalf ready for the inspecti.in of the p irties on the 
day of 

tS And, lastly, it IS ordered that thi> suit [or proceeding] stand adjourned 
for making final decree to the day of 

[Such part only of this decree is to be used ns is applicable 
to ibt parJirular case.] 


No iS. 


Final Decree in as Administration-suit by a Legatee. 
{Title) 


I. It is ordered that the defendant do, on or before the 

day of p%y into Court the sum of Rs. , the balance 

by the s.nid certificate found to be due from the said defendant on account of the 
estate of , the testator, and also the sum of Rs 

for interest, at the rate of Rs. per cent, per annum, from 

the day of to the day of , amounting together 

to the sum of Rs • t. t. 


2- Let the 
defendant m this 

* Here 


* of the said Court tax the costs of the plaintiff and 
and let the amount of the said costs, when so taxed, be 
-rt name of propir officer. 
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paid out of the said sum of Rs. ordered to be paid into Court as 

aforesaid, .IS follows — 

(u) The costs of the pl.ainlifF to Mr. his attorney [nr, ple.ader] 

or, .and the costa of the defendant to Mr. , his attorney 

[or pleader] 

{b) And {tf liny debts a>e due) with the residue of the said sum of Rs. 

after pa>ment of the plaintifTa and defendant’s costs as aforesaid, let 
the sums, found to be owing to the several creditors mentioned in 
the schedule to the certificate, of the * together 

w ith subsequent interest on such of the debts 

as bear interest, be paid , and. after making such payments, let the 
amount commu to the several legatees mentioned m the 
sclicdiile, tngeiher with subsequent interest (to be verified as afore* 
said), be paid to them 

3 And if there should then be any residue, let the same be paid to the 
residuary legatee. 


No 19. 

PRELIIIINARY DECREE IN AN ADMINISTRATIO.V SUIT r\ A LEGATEE, 
WHERE AN Executor is held PERsoN.ttLV liarle tor 

THE PW.MENT OR LEOACILS 
KTltU) 

1 It IS declared that the defendant i» persomally 1 able to p.Ay the legacy 

of Rs. bequeathed to ihe piaintiff ; 

2 And It IS Ordered that an account be taken of what ts due for principal 
and interest on the said teg.acy > 

3 And It IS .ilso Duleied th it the defendant do, within tveeks 

after the d .te of the I enificatc of the *piv to the plaintiff the amount of 
what the * shall certify to be due for principal and interest , 

4 And It i9 oidered (hat the defend.int do pay the plaintiff his costs of suit, 
the same to be taxed m case the parties differ 


No. 20 

Final Di',ci«ce in an Administration-suit itv NExr-or-kiN 
(Tit/e) 

I. Let the * of the sud Court tax the co'ts of the pl.untiff and defen- 


of such sum her costs, when t.axed 

2 And It IS ordered thit the residue of the said sum of Rs. , after 

payment of the nlamtifl’s and defendant’s costs as aforesaid, be paid and applied 
by defendant as follows — 

(<?) Let ifie defendant. «»ithm one week after the taxation of the sud costs 
by ihe * as afores «i k pav one-third share of the said residue 

to ihe plaintiff. .\ A . and C D , his wife, in her right as the sister 
and one of the next of km of ih“ s id £ F , the iiite«tate. 


* Here insert oanie of proper ol&ccr 


71 
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(J) Let tlie defendant retain for her own use one other third share of the 
said residue, as the mother attd one of the next-of-kin of ihe said 
E- F , the iniestate. 

(c) And iet the defendanx, wiVhtn one week after the taxation of the said 
costs by the * as aforesaid, pay the remaining one-lhird 

share of the said residue to G H , as the brother and the other next- 
of-kin of the said E F., the intestate. 


No 21. 

Preliminary Decree jn a Suit for DissoLunoN of Partnership 

AND THE TAKING OF PARTNERSHIP ACCOUNTS. 

{.Title) 

It is declared that the proportionate shares of the parties in the partnership 
are as follows 

It is declared that this partnership shall stand dissolved [or shall be deemed 
to have been dissolved] as from the <1 •y of , and it is ordered 

that the dissolution thereof as from that day be advertised in the Gasettc, etc. 

And it is ordered that . be the receiv er of the partbcrship-cstatc and 

effects in this suit and do get in alt the ouistanding book debts and cliiims of the 
partnership 

And it is ordered th.tt the following accounts be taken t— 

X. An account of ibe credits, property and effects nou belonging to the said 
partnership ; 

3. An account of the debts and liabilities of the said partnership • 

3. An account of all dealings and transactions between the plaintiff and 
defendant, from the foot of the settled amount exhibiied in this suit and marked 
(A), and not disturbing any subsequent settled accounts 

* .» i. 1. — .i.—j .u... .u. ... A . 11 Qn by 

de, be 

• ’ of the 

' • t eiilier 

And it is ordered that the above .iccouoU be t.ikcn, and all the other .itts 
requited to be done be completed, before the d.«y «if , and that 

the * do cenify the tesuh of the accounts, and that all other acis are 

completed, and have his certificate in th.it beli.df ready for the inspection of ihe 
parlies on the day of 

And, lastly, it is ordered that this suit stind adjourned for making a final 
decree to the day of 


No. 33 

Final Decree in a suit for Dissolution of Partnership and the 

T.SKING OF PSRTNERSltlP ACCOUNTS. 

iXitU.) 

U is ordered that the fund now in Court, amounting to the sum of Rs. 

, be applied as follows; 

t. Jn payment of the debts due by the nirlnership set forth in the certificate 
* amounting the whole to Us 

* Here inwrtlnBine of proper off cor- 
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2. In payment of the costs of all parties in this suit, amounting to Rs. 

\These costs must l>e ascertained before the decree is di awn uf J 

3 In payment of the sum of Rs. to the plaintiff as his share of the 

partnership-assets, of the sum of Rs , being the residue of the said 

sum of Rs now in Court, to the defendant as his share of the 

partnership-assets. 

[C?r, And that the remainder of the said sum of Rs. be paid to 

the said plaintiff [or defendant] in part payment of the sum of Rs 
certified to be due to him in respect of the partnership-accounts ] 

4 And that the defendat [or plaintiff] do on or before the day of 

pay to the ptamiiff(<7r defendant] the sum of Rs 
being the balance of the said sum ot Rs due to him, which 

will then remain due 


No. 23 

DECREE FOR RECOVERY OF LtMD .\ND MESNE PROFITS, 

(nt/e) 

It IS hereby decreed as follows — 

(1) That the defendant do put the plaintiff in possession of the property 
specified m the schedule hereunto annexed 

(3) That the defendant do pay to the plaintiff the sum of Rs 
with interest thereon at the rate of per cent per annum to the date of 

realization on account of mesne profits which have accrued due prior to the 
institution of the suit 

Or 

(2) That an inquiry be made as to (he amount of mesne profits which have 
accrued due prior to che instituuon of the suit 

13I That an inquiry be made as to ihe amount of mesne profits from the 
instituMon of the suit until [the delivery of possession to the decree-dolder] [the 
relmquishmsnt of pos.essi lit by the judgmiiu-debtor with notice to the decree- 
holder through tiie Court] [the expiration of lUiee ye.xrs from the date of the 
decree ] 


Schedule 
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No I, 

Notice to show cause why a Payment or Adjustment should not be 

RECORDED AS CERTIFIKD. 

(O 21. r. z.) 

{T2lle.) 

To 

Whereas m execution of ibe decree in ihe above-named suit 
has applied to this Court that the sum of Rs recoverable under the 

dccTce has been and should be record as certified, this tstogiveiou 

notice that you are to appear before this Court on the date of i 

to show cause why 'he^^J^j^afoiesaid should not be recorded as ceitified. 

Given under nty hand and the seal of the Court, this 
of >9 

Judge. 


No 2. 

Precept. (Section 46) 

Upon hearing the decree-holder it is ordered that this precept be sent to the 
Court ot at under section 46 of ihe Code of Civil Procedure, 

1908, wiih directions to attach the property specified in the annexed schedule 
and to hold the same pending nrvy application which may be made by the decree- 
liolder for execution of the decree. 

Schedule. 

Dated the d.ry of 19 

Judge. 


No 


3 


Order sending Decree for Execution to another Court. 

(0.21, r. 6 ) 

{Title') 


\\ llFREts the decree doldcr in the above soil has applied to this Court for 
•"* eert (irate 10 be sent to the Couit of at fo’’ execu- 

■on of t}ie d'Cree in the aho^e suit by the said Conn, alleging that the judgment- 
iTti' r '”'dev or has prep-rty within the Ivcal limits of the juris licii >n of the 
*M.i deemril necessary and proper to send a ccriificaie to t!ie 

t-nurt under Order X.Vf, rule 6, Of the Code of Civil Procedure, 1908, it is 
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Otdertd 

That a copy of this order be sent to with a copy of the 

decree and of any order which may have been made for execution of the same 
and a certificate of non-satisfaction. 

Dated the day of tg . 

Judge. 

No 4 

Certificate of non-satisfaction of Decree (O 21, r. 6 .) 

( 7 >//c) 

Certified that no (l) satisfAclion of ihe decree of this Court in Suit No 
of 19 ,acopv»hich is hereunto attached, has been obtained by execution 
within the jurisdiction of ihij Court. 

Dated the day of 19 . 

Judge 

(i) If pirtial, strike out “ no ” .and state to what extent 
No 5 

CERTIFtCATE OF EXECUTION OF DECREE TRANSFERREP 10 ANOTHER 
Court (O 21 , r. 6) 

\T,tU) 
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No. 6. 


Application for Execution of Decreic. (O 21, r. n.) 

In the Court of 

I , decree-holder, hereby apply for. execution of the decree herein 

below set forth , — 



Mode in which the assis- 
tance of the Court 
is required. 


[When attachment and sale 
of ^IO^xable property n 
sought ] 

I piay that the total am- 
ount of Rs [together 
with interest on the prinoi- 
pal sum up to date 01 pay- 
ment] and the costs of 
taking out this execution, 
be rcaliecd by attachment 
and sale of defendant’s 
moveable property as per 
annexed list and paid to 
mo. 

[When attachment and sale 
of immoveablo property is 
sought ] 

I pray that the total am- 
ount of Rs [together 
with interest on the pun- 
cipal sum up to date of 
piymcnt] and the costs of 
taking out this execution 
bo realized by tho attach- 
ment and sale o/ defen- 
dant’s immoveable proper- 
ty specified at tho foot of 
this application and p.\id 


I declare that what is stated fierein is true to the best of any knowledge 
and belief. 


Uated the 


Signed 

day ot 


Decrte'holder, 

19 
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[When attachment and sale of immoveable property is sought.] 
Description a»J Specification of Property. 

The undivided one-third share of the judgment-debtor in a house situated 
in the village of value Rs 40 and bounded as follows : — 

East by G’s house , west by H’s house ; south by public road ; north by 
private land and J’s house. 

I declare that what IS stated in the above description is true to the 

best of my knowledge and belief, and so far as I haie been able to ascertain the 
interest of the defendant in the property therein specified 

Signed Decree-holder 


No 7 

Notice to show CtusE why Execution should not issue 
(O 51 , r 52 ) 

KTitte) 

To 

Whereas 

has made application to this Court for execution of decree in Suit No of 19 , 
on the allegation that the said decree has been transferred to him by ass'gnment, 
this IS to give you notice that you are to appear before this Court 
on the day of 19 , to shew cause why execution 

should not be granted 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 8. 

Warrant or Ait\chment of Moveable Property in execution 
01 A Decree for money. (O. 21, r 30.) 

{.Title) 


The Bailiff of the Court 

Whereas was ordered by decree of this Court passed on the day 

of iQ , >n Suit .Vo of 

19 , to pay to the plaintiff 
the sum of Rs as noted in the mar- 
gin , and whereas the said sum of Rs 
has not been paid , These are to com- 
mand you to attach the moveable pro- 
psrty of the said 

as set forth in ihe schedule hereunto 
annexed, or which shall be pointed out to 
you by the said 

, and unless the said 
sh.ill pay to yoa the said sum of Rs 
together with Rs. 

co-ts of this attachment, to hold the same 
uaiil further orders from this Court. 


Principal 

Interest 

Costs 


[ 1 

1 

Costs of execution 
Further interest 


1 

Total 

1 
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You are further commanded to return this rvarrant on or before the day of 
19 , with an erdoTseniciit reitifyug tlie day rn \\huh and manner in winch 
It has been executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 
Schedule. 


Judge 


No 9 

Warrant for Seizure of Specific Moveable Property adjudged 
BY Decree (O. 12, r. 31.) 


To 

The Bailiff of the Court 


{.Title) 


Whereas was ordered by decree of this Court passed on the 

day of 19 in suit No of 19 , 

to deliver to the plaintiff the moveable properly (or a share in the moveable 
property) specified in the schedule hereunto annexed, and whereas the said pro- 
perty (or share) has not been delivered ; 

These aie to command yon to «eize the said moveable property (or a share 
of the said moveable property) and to deliver it to the plaintiff or to such person 
as he may appoint in his behalf. 

Given under may hand and the seal of the Court, this day of I 9 

Schedule. 


No 10. 

Notice to state Objections to draft of Documf.nt. (O. si, r. 34) 


(.rule.) 


To 

Take notice that on the day of 19 , 

the decree-holder m the .above suit presented an application to this 
Court that the Conn may execute on your behalf a deed of , whereof 

a draft is hereunto annexed, of the iminovcablc property specified hereunder, and 
that the day of J9 , is appointed for the 

hearini; of the said application ; .and th.at you are at liberty to appear on the said 
day .and to state in writing any objections to the said draft. 

Descrifitioa of Trof^rly. 

GIVF.N under my hand and the seal of the Court, this day of 


No. It. 


Warrant to tim; Eailiff to give Possession of Land, etc. 
(0. 2i,r, 35.) 

(Tttle) 

To 


The llailiff of ib» Court. 

> .. “"dermentloned property in the occupancy of 

' decieed to ^ ihg pl.nmiff m this suit ; Yo 
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hereby direcled lo put the s-\»d in possession of the s»n-,e, 

and you are hereby authorised to remove any person bound by ihe decree who 
may refuse to vacate the same. 

Given under my h'lnd and the seal of the Court, this day of 

19 


Schedule. 


Judge. 


No. 12 

Notice to show cause why WARRawT of Arrest should not issue. 
(O 21, r. 37.> 

{Title.) 


To 

WiiEREts his made 

application to this Court for excrution of decree in suit No of 19 by arrest 
anu imprisonment of your person, >ou aie hereby requiied to appear before this 
Court on the dav of 19 , t-* sho«v iau»e \ihy you should not be 

committed to the civil prison m cxecuii m ol ibe said decree 

Given under my h<tnd and the seal of the Coutt, ihis d.'iy of 19 ■ 

Jud(,e 


No 13 

Warrant uf Arrest i.n Execution (0 21, r. 38) 
(T,iU) 


To 

The n.nihff ofthe Court 

WiiERE.tS was adjudged bv a decree of ihe Court in 

Suit No. of 19 , dated the d^yof 19 , to pay to ilie 

de< ree holder the 'uni of Rs as noted 
m ihe niar^.n .and uheie.ii> the said >um 
of Rs ii.iS not been paid to ihe 

said decree holder in s.aiisf.iciion ofthe 
said decree, the-e are to lommand you to 
atrest the said tudgcnem-debior and un- 
less the said judgment-debtor shall p.ay to 
you the s.od sum of Rs , tngeiher v iih 
Rs for the cosis of cxecuung this pro- 
cess, to bring ihe said defendant before 
the Court with .ail convenient speed Vou 
are further commanded to return this «ar- 
rant on or before the day of 19 , 
with an endorsement certifying the day on which and manner in which it has 
been executed, or the reason why 11 has not been executed. 

Given under my b.ind and ihe seal of the Court, this day of 



19 


fudge. 
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No 14. 

Warrant of Committal of Judgment-debtor to Jail. (O. 2i,r.4o) 
{Title) 


To 

The Officer in charge of the Jail at 

Whereas who has been brought before this day of 

19 , under a warrant in e’cecution of a decree which was made and 

pronounced by the said Court on the day of 19 , and by which 

decree it was ordered that the s<id should pay ; And 

whereas the said has not obeyed the decree, nor satisfied the Court 

that he is entitled to be discharged from custody ; You are hereby, in the name 
of the King-Emperor of India, commanded and required to take and receive the 
said into the civil prison and keep him imprisoned therein 

for a period not exceeding or until the said decree shall be fully satisfi- 
ed, or the said shall be otherwise entitled to be released accord- 

ing to the terms and provisions of section 58 of the Code of Civil Procedure, 
1908 , and the Court does hereby fix annas per diem as the rate of 

the monthly allowance for the subsistence of the said during his 

confinement under this warrant of committal 

Given under my signature and the seal of this Court, this day of 

«9 

Judge. 


No «$. 

Order for the Release of a person imprisoned in execution 
OF a Decree (Sections 58, 591 
(Title.) 

To 

The Officer in charge of the Jail at 
Under orders passed this day, you are hereby directed to set free 
judgment-debtor now m your custody 
Dated 

Judge. 


No. 16. 

Attachment in Exfcution. • ' 

Proihritorv Ordf-r, where the I’ropertv to be attached 'consists of 
Moveable Property to which the defendant is entitled subject 
TO A Lif-.v or Right of some other person to the lumediate pos- 
session THEREOF, (O 21, r 46) 

(Title.) 

To 

Whfrf.as has failed to satisfy a decree 

passed .ag.smsl on the day of 19 in Suit No of 19 

, m favour of for Rs ; It is otdered that the defendant 

be, and is hereby, prohibited and restrained, until the further order of this Court, 
rom receiving from the following property m the possession of ihe said 

j.f . , that is to say, , to which the 

«nasrt IS entitled, subject to any daim'Of the said , and the said 
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is hereby prohibiled and restrained, until the further order of this 
Court, from deb\ermg the s^id property to any person or persons whomsoever 
Given under my hand and the seal of the Court, this day of 

19 

J^dge. 


No 17 


Attachment in Execittion 

Prohibitory Okher, where the Property consists of Debts 

NOT SECURED JlY NEGOTIABLE INSTRUMENTS (O 21, r. 46) 

{TltU ) 


To 

Where ss 

has failed to satisfy a decree p.assed against on ihe day of 

19 , in Sun No of 19 , m favour of , for 

Rs. ; U u ordered that the defendant be. and is hereby, prohibited and 

restrained, until the further order of this Court, fioni reteinng from you a certain 
debt alleged now to be due from * — '*•* — ■* - ’ 

and that you, the said 
restrained, until the further order 
debt, or any part thereof, to any | 

Court 

Given under my hand and the seal of the Court, this d.ty of 

»9 

Judge 


No 18 

Attachment in Execution 

Prohibitory Order, where the Property consists of Shares 
IN the Capital of a Corporation (O ai, r. 46 ) 

{TitU) 

To Defendant, and to , Secretary of 

Corporation 

Where \ s has filled 10 satisfy a decree p,assed ag.ainst 

on the day of 19 , in Suit No of 19 , in favour of , 

for Rs , It IS ordered that you, the defendant, be, and you are hereby, 

prohibited and restrained, unul the further order of ihis Court, from making any 
transfer of shares in the afoies.nd Corporation, namely, , or 

from receiving payment of any duidends thereon , and you, , the 

Secretary of the said Corporation, are hereby prohibited and restrained from 
permitting any such transfer or making any such payment 

Given under my hand and the seal of the Court, this day of 


19 


Judge 
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No. {9 

Order to attach Sat-ary of Public OrnciR oB Servant or Railway 
Company or Local Autdority. (0. 21, r. 48 ) 

To 

Whereas , judgment-debtor in the above-named case, is a {describe 

office of judgment-debtor) iccemng his salary (tfr allowances) at your hands ; and 
whereas , decree-holder in the said case, has applied in this Court for the 

attachment of the salary {or allowances) of the taid to the extent of 

due to him under the deciee ; You are heieby required to withhold the said sum 
of from the salary of the said in monthly msuilmtnts of 

and to remit the said sum {or monthly instalments) to this Court 

Given under my hand and the seal of the Court, this day of 

19 

fudge. 


No. 20. 

Order ov Attachment op Negotiable Instrument, (0. 21, r. 51.) 

(TstU.) 

To 

The Bailiff of the Court. 

WntRBVS an order has been passed by this Court on the day of 

19 , for the attachment of ; You are 

hereby directed to sei:e the said and bring the same into Court. 

Given under my hand and the seal of the Court, this day of 

19 

fudge. 


No. 21. 

Attachment. 

I’r.oiiiciTonA Order, whirl the Proiehtt consists or Money oh or ant 
Seccritt is the custody or a Court or Justice dr OmcER or 
OovERNMEvr. (0. 21, r. 52 ) 
iTsUe) 

To 

Sir, 

The plaintiff hiving applied, under rule 22 of Order X.'M of the Code of Civil 
I’TOcedure, 1908. fi'r an ati.iclimcnt of ceri.un mnney now in your hands t/ierf 
st^Me t-o’.v the money is sufifio$ed tobe in the hands of the person addressed, on 
‘.fhtl account etc), 1 request that jou will hold ilie said money subject to the 
further order of this CoiuL 

1 ha\e the honour to be, 

StR, 

Your most obedient Sen ant, 
fud^e. 


lasted he 


day of 


«9 
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No. 22 

Notice ot ArrACiiuEST of a Decree to the Cooet wmcn 
PVSSED IT. (0 21, r. S3.) 

( 7 >//f) 


To 

The Judge of llie Court of 

Sir, 

I hive the honour to inform you that the deciee obtiined in jour Court on 
the day of 19 , l>v in Suit No of 19 , 

in which he was and was 

has been attached by this Court on ih“ app'u afton of ihe 

in the suit sp*cified iiho\e You .are therefore requested 
to st.ay the c'ceculion of the detree of your Court until you receive an ititnnation 
from this Court that tlie present notice h IS been cincelleil or until eNecuiion of 
the said decree is applied for by the holder of the decree now sou_>ht to be 
executed or hv his judgment debtor 

I hate ihe honour, etc , 

Dated the day of 19 


No Jj 

Notice of Attichmunt or 1 DtcaEE to the Holder or 
THE Decree ( 0 . 31, 1 $ 3 ) 

{TtiU I 
To 

WUKREis an application his been made m this Court by the decree-holder 
in the above suit for the .iitachment of a decree obmned by you on the 

dav of 19 , m 

the Court of in Suit No of 19 , in which 

was and was , It is ordered that >ou, 

the Slid . be, and you .ire herebv, prohi nted and restrained, until the 

further order of this Court, fiom transferring or chargins: the same in any way 
GIVILN under my hind and ihe se.il of the Court, this d.iy of 19 


Judse 


No 24 

Attachmi-nt in Execution 

rROIlIClTOI.Y OrDLR, where Tur PeOPERTT consists or IVMOVEtBLE 
pROPEKTS. (O 21, r 51) 

KTith) 


To 

Defendant 

Whereas you ln\e failed to satisfy a decree passed against jou on the 
day of 19 > in Sun No of 19 , m fiiour of 

> h’l’ 1 H '» ordered that you, the 

siitl , be, and \ou are herebv. pr.ih'bi ed and, restr lined, until 

the further order of Hus Ci'un, fron tr.m^fcrrin^ or chngmg the pruiieny 
specified in the schedule hereunto .annexed, by sale, gift or otherw i^e, and that all 
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No. 19. 


Order to attach Saeart of Phblio OmcEr. or Servant or Railway 


Company oh Local Acthoeity. (0. 21, r. 48 ) 


(71/*.) 

To 

Whereas , judgment-debtor m the Above-named case, is a {describe 

office of judj^ment-deblor) leceivmg bis salary (or allowances) at your bands j and 
Vvheieas , dectee-boldet in the said case, has applied in this Coutt for the 

att.-ichment of the salary {or a1>ow.-tnces) of the said to the extent of 

due to him under the decree ; Yon are heieby rcquued to withhold the said sum 
of from the salary of the said in monthly instalments of 

and to remit the said sum {or monthly instalments) to this Court 

Given under my hand and the seal of the Court, this day of 

19 


Judge. 


No. 20. 

Order or Attachment op Negoiiible Instrument. (0. 21, r. 51.) 

(TV/*.) 

To 

The Bailiff of the Court. 

Whereas an order has been passed by this Court on the day of 

19 , for the attachment of j You are 

hereby directed to seize the said and bring the same into Court. 

Given under my hand and the seal of the Court, this day of 

to 

Judge. 


No 21. 

Attaciimfnt. 

Pr.oinDiTor.Y OnDrn, witruE the pRoiriitv coniists or Money or or any 
S rcuniTY IN the cubTonv or a Court or Justice or OruccR or 
CovERMiENT. (0, 21, r. 52) 

{TUU^ 

To 

Sir, 

The p1.aint!|T having .applied, under rule 22 of Order X.VI of the Code of Civil 
I’tocedure, 190S, for an att.ichmem of cert im money now in your hand* dtere 
st.xte ho-.v the tnonty is supfiostd toie in the h<*nds of the person addressed, on 
\i>Kit account etc), I request that you will hold ihe said money subject to the 
further order of ihis Court 

I have the honour to be, 

Sllr, 

Your most obedient Servant, 


Dated he 


d.ay of 
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No. 22. 

Notice ot Attacumest or a Deceeb to the Court whicu 
TASSCD IT (O 21, r. 53.) 

O'llle'i 


To 

The Judge of the Court of 

Sir, 

I have the honour to inform you that the decree obtained in your Court on 
the day of 19 . *>v in Suit No of ig , 

in which he was anil was 

has been aita'-hed by this Court on ih** app'icalion of the 

in the su.t specified above You are therefore requested 
to stay the execution of ih; deirce of your Court until yoi receive an intimation 
from this Court that the present notice h is b-en cincelled or until exscuiion of 
the said decree is applied for by the holder of ilie decree now sou'ht to be 
executed or by his judgment debtor 

I have the honour, etc , 

Judge 

Dated the day of 19 


No 23 

NoTiCK or Attachment of s I>Ec.tEE to the Holder or 

THE DI-.CREE (O. 2f, I S3) 

{rule 1 
To 

Whereas an appht.nuon hss been made m this Court by the decree-holder 
in the above suit for the ait ichinent of a decree obiamed by you on the 

dav of 19 , in 

the Court of Suit No of 19 , in which 

was and uas , It is ordered ihat >ou, 

the said . be, and you are herebv, prohi >ited and restrained, until the 

further order of this Court, from transferring' or cliargimt the same in any nay 
GiVE.N under niy hand and the seal of the Court, this da\ of 19 

/ucige 


No 2q 

Attacii'ii in Execution 

Prouibitouy Oroi.r, vmipre Tur Puopektv consists or Ihmovevdle 
PllOPLRTV (O 21, P 54 ) 

{Title) 


Defendant. 

Whereas you have failed to satisfy a decree passed .against vou on the 
day of 19 j 'ri Suit No of 19 , in fav our of 

. for . 'I IS ordered that you, the 

s.iid , be. .ind vou are herebv proh bi ed .and^ restruned. until 

the further order of Hus Ei-iiii, from transferring or charging the properly 
Specified m the schedule hcreunio .annexed, by sale, gift or othenvise, and that all 
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persons be, and that they are hereby, prohibited from receiving the same by 
purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 19 

Schedule 

Judge. 


No. 25. 

Order for Payment to the Plaintiff, etc, of Money 

F.TC, IN THE HANDS OF A THIRD PARTY. 

(O. 21, r. 66 ) 

To 

Whereas the following property has been attached in execution of a 

decree in Suit No of 19 , passed on the day of 

19 , in favour of for Rs ; It is ordered that the pro- 
perty so attached, consisting of Rs. in money and Rs. in currency- 

notes, or a sufhcient part thereof to satisfy the said decree shall be paid over by 
you, the said , to 

Given under my hand and the seal of the Court, this day of I9 

Judge 


No 26. 

Notice to ATXAcniKo Cbcditoii (0. 21, r. 68 ) 


{Title.-) 

To 

WllF-RFAS has made application to this Court for the removal 

of attachment on placed at y*>ur instance m execution of the decree in Suit 
No. of 19 • , this IS to give you notice to appear before this CoUtt on , 

the d.iy of 19 , either in person or by a pleader of the Court 

duly instructed to support your claim, as attaching creditor. 

Given* under my hand and the seal of the Court, this day of 19 

Judge. 


No 27. 

WansAXT or Sale or Profeuty is ExEcnios or a DeCrfe for Money. (0. 21, r. 60 ) 
(7>//r) 

To 

The Bailiff of the Court. 

These are to command you to sell by auction, after giving d.ays 

previous notice, by ."iffixing the same in this Court-house, and after making due 
prochmation, the 

property attached 

under a warrant from this Court, dated ihe d.ay of 

>9 , in execution of a decree in favour of in Suit No. 

‘9 , or so much of the said properly as shall realiie the sum of Rs. 

being the 

of the said decree and costs still remaining unsatisfied. 
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You are f'lriher c'^minanded to return this warrant nn or before the day of 
19 , with an endorsement leriifyiii:: the manner in winch it has been executed, 

or the revson «hy 11 li.is not been exetmed. 

Given under my hand and the seal of the Court, this day of ig 

Judge 


No 28. 


Notice of the Day fixed for Settlimg a Sale Proclamation. 


To 


(O 21, r 66) 
{Title) 


Judgment-debtor 


Whereas m the above-named suit 
applied for the sale of 
that the day of 

settling the terms of the proclamation of sale 


the decreer-holder has 
; You are hereby informed 
19 has been hxed for 


Given under my hand and the seal of the Court, this 


day of 19 


Judge 


Proclamation of Sale (O. 21, r 66) 
{Title) 


Suit Nu 


Notice IS hereby given that, under rule 64 of Order XXI of the Cede of 
Civil Procedure, 190S, an cider has been passed bv tins Court for the sale of (he 
Attached property mentioned in the 
dseidsd b; il>e annexed schedule, m saii-faction of 

of invbub (he claim of the decree-holder in 

wii'do^ndVut mentuned in the margin 

amounting with costs and interest 

p to date uf sale to the sum of 


The sale will he hv pub'n aoc'iot), and the pronerty will be put up for sale 
in tlie lo s spei ined in tiic -cbe lolc 1 h*- m'*- « ill lie ..f ihr proud tv of the judg- 
meut-<lcb.or» anove-i arns I •$ n.eiiiioieJ 10 the hedule b-low , «nd the li.ibili- 
ties an I tl 0 111 v All idling to ilj- -ai-l pMp-iiv, ao f^r as they have been ascenamed 
aie those spe-.iUed in the schedule against each lot 


In the .ibicnce of any order of pastoonement, the sale will be held by 
at the monthly s.ite commenting at o' dork on tne 

at In the event, however, of the debt above specified and 

of the costs of the sale being tendered or paid before knocking down of any lot^ 
the sale will be stopped 


At the sale the public generally are invited to bid, either personally or by 
duly authonred agent No but b>, or on behalf of, the judgment-creditors above- 
mentioned, however, will be accepted, nor will any sale to ihem be valid without 
theexpress permission of the Court previously given The following are tbefurther 
Conditions of Sale 


1 The particulars specified 10 the schedule below have been stated tj the 
best of the infoniiaiiori of the Court, hui the Court will not be answerable for any 
error, niis-statcment or omi$-ion m thi> pruclam.aiion 

2 The .amount bv winch the hiddinnsare 10 be incrcised shall be determined 
by liie oltKcr conduanig the sale In -he event of an\ di-puie aiising as to the 
amount O'd, or as to the nid ier, ihe lot 'hall at unce be a^uin put up to auction. 

3 The 111,’lie't bidder sh.all he declared 10 be the purchaser of any lot, pro- 
vided nlwavs that he is legally q ulmed to Uid, and pruv ided ih it ii shall be in 
the discretion of the Court or officer holding the sale to decline acceptance of 
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the highest bid when the price offered appears SO clearly inadequate as to make 
It advisable to do so 

4 For reasons recorded, It shall be in the discretion of the officer conduct- 
ing’ the sale to adiourn it subject always to the provisions of rule 69 of Order XXI. 

5. In the case of moveable property, the price of each lot shall be paid at 
the lime of sale or as soon after as the officer holding the sale directs, and m 
default of payment the property shall forthwith be again put up and re-sold. 

6. In ihe case of immoveable property, the person declared to be the purchaser 
shall pay immediately after such derltraiion a deposit of 25 per cent, on the 
ainoiiiH of ins purchase-m >ney to the officer conducting the sale, and in default 
of such depi'it the properly shall forthwith be put up again and re-sold. 

7 ''I he full .imouin of the piirihise-money shall be paid by the purchaser 
before the Coui t clo-es on the fifteenth day after the s ile of the property, exclu-ive 
of suvli day, «r if the fifieemh d.ty be a Sunday 01 othei holiday, then on the first 
office day .tfitr ihe fifteenth day. 

8 In default of payment of the balance of purchase money wiihin the period 
allowed, the propei ty shall be re-sold after the issue of a fresh notification of sale 
The deposit, after defiaying the e-Kpenses of the sale, m ty, if the Court thinks fit, 
be foifeited to Goveinnieut and the defaulting purchaser shall forfeit all claim to 
the property or to any pm of the sum for which it may be subsequently sold. 

GIVEN under my hand and the seal of the Court, this day of 

19 . 


Schedule of Property 


Nuliiher 

of 

V't 

l>i!«prirtlnn of pr •• 
perty hi ) 0 A«i 1, 
with tils iiiimd <.( 
«orh iivinsr nluro 

Ju.lVmcot.dJit'11* 
tlinu oiio 

Tlic rrxeDUA <i»xes«e4 upon 
tliB lit •to-r p<r( of ibb ca- 
Ui«,lftb«vr'.peiW toll* 

«9tale or pin of an «-lats 
riTCi.us^ to 

DotAil of aiiT 
liKumbianrai 

thc^roiiertjr 1» 

Claim', If Bny,hlileb 
ban iJien put for- 
nnrd to tlio | reperty, 
aiul Hi’r Ollier knnwti 
rnrtliulire buaili'B 

DU it* iiftturv Slid 


1 

i 




No. 30. 

Onnrn os the Nazir tor ctrsiso servicp ot Proclvmatios or Sale. 

(O. SI, r. C6 ) 

{XitU't 

To 

.The N.iiir of the Court. 

or l*r has been mnl« for Ihe sil*; of the property of the judg- 
r I c ,i(ir >pe ififd in th« r^hedule h-reiinder n-mexeil, and whereis the 

ihy of IQ Ins lieen fixed for the sale of the 

‘ ~ copies of the ,prorham.»lion ofsale are by this 
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lation 

sad 

■ ; ich of 

the said properties and afterwards on the court-house, and then to submit to this 
Court a report showing the dates on which and the manner m which the pro- 
clamations hate been published. 

Dated the day of 19 . 

Judge. 


SCHEDULE, 


No 31 

CiRTiPictTE BY Officer iioldivo a Sale of tub DEnciEXCY of Price 
os A Re SILL or Property by re.csos' of tub PcRCUtSER'a Defailt, 

(0 21, r. 71 ) 

{TV/*) 

Certified that at the re-sale of the property in execution of the decree m the 
above-named suit, in consequence of defiult on the part of purchaser, 

there was a dchcieney in the peice of the said property amounting to Rs. 
and that the expenses attending such re-tale amounted to Rs , making a 

total of Rs , which sum is recoverable from the defaulter 

Dated the day of 19 

Officer holdtng the tale 


No 3J. 

Notice to Person in Possrssiox or MoteveLS riwi'ERTv sold is 
Enecctio.n (O. 2 l,r. 7 fl) 

(TV/Zf) 

To 

WHLRE.tS 

has become the purchaser at a public sale m execution of the decree in the above 
suit of now in your possession, you are 

hereby prohibited from delivering possession of the said 
to any person except (he said 

Given under my hand and the seal of the Court, this day of 

19 . 

/ud,;e. 


No 33 

Proiiibitory Order sgainst Pisxievt of Debts sold ix Cxecction 
TO AM OTHER TIIAX IHF PciCIItSCK. (0 21, r, 79 ) 

(Tt/le) 

To and to 

WlIFREAS has 

become the purchaser at a public sale in execotion of the decree m the above suit 
of being debts due from you 

to >ou 

It is ordered that you 

72 


be, and you 
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are hereby, prohibited from receiving, and you from making 

payment of, the said debt to any persons except the said 

Given under my hand and the seal of the Court, this day of 

19 . 


Judge. 


No. 34. 

pRoiniiiTORY Order aoaisst the Transfer of Shares sold in Execution. 

(O. 21, r. 79 
{Tith) 

To 

and , Secretary of Corporation. 

Whf.rfas has become the purchaser at a public sale in exe- 

cution of ihe decree, in the above suit, of certain shares in the above Cor- 
poration, that IS to say, of standing in the name of >o« 

; It is ordered that you 

be, and you are hereby, prohibited from making any transfer of the 
said shares to any person except the said , the purchaser aforesaid, or 

from receiving any such any dividends thereon and you 
Secretary of the said Corporation, from permitting any such transfer or 
any such payment to any person except the said > 

purch iser aforesaid. 

Given under my hand .and the seal of the Court, this day 19 


Jurfge- 


No 35. 

ClnTlrlCATE TO Jcdojiest-dchtor actiiobieino nisi to mortoaoe, lease or 
SILL Pbupebtt. (0. 2l, r. 83 ) 

(n//e) 

Will REAS in execution of the decree passed in the above suit .nn order was 
made on the day of 19 , for the sale of ihe under-mentioned 

prrpfrty of the judgment-debtor , and where.is Court has, on the appli- 

cation of the said judgment-debtor, postponed the said s.ile to enable him to 
r.i'se ihc amount of the decree by mortgage, lease or private sale of the said 
property or of some pirt thereof; 

This IS to certify that the Court doth hereby authorize the said judgment- 
debtor to m.«k<- the proposed mortgage, Ic.ase or sale within a period of 
from the d.ne of this ccrtificaie ; provided thxi .ill monies payable under such 
tnorigngc, lease or {.lie shall be paid into this Court and not to the said judgment- 
debtor 

Descrif'thn t>f fref'frty. 

Givi N under my bind and the seal ol the Court, this day 19 • 


Judge. 
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No. 36 

Notice to snow Cause why 6alb should kot be set aside (0. 21, rr. 90, 92.) 


To 


(Title.) 


Whereas the under*mcnt)ODed property was sold on the day of 
19 in execution of the decree passed in the above-named suit, and 

whereas the decree-holder ^or judgment-debtor] has applied to this 

Court to set aside the sale of the said property on the ground of a material 
irregularity \or fraud] m publishing \or conducting] the sale, namely, that 
Take notice that if you have any cause to show why the said application should 
not be granted, you should appear with your proofs m this Court on the 
day of 19 , when the said application mil be heard and determined, 

Given under my hand and the seal of the Court, this day of 19 . 

Desertplion of property 


Judge. 


No 37. 

Notice TO snow Cause \Miv Ealc should ttoT be set aside (0 21, rr 01,92) 

(Tale) 

To 

Whereas , the purchaser of the 

under-mentioned properly sold on the day of 19 , in execution 

of the decree passed in (be above named suit, h.'is applied to (his Court to set 
aside the sale of the said properiv on the ground that , the 

judgment debtor, had no saleable interest therein 

Take notice that if you have any cause to show why the said application 
should not be granted, you should appear with your proofs in this Court 
on ihe day of 19 when the said appIic.ation will be 

heard and determined 

Given under my hand and the seal of the Court, this day of 19 
VesenpUon oj property 


No. 38 

CEiiTiriCAT* or Sale oe Lavd (0. 21,r 94) 

(Title) 

Tins IS to certify that has been declared the purchaser at a 

sale by a public auction onihe dav of 19 of 

in exec ution of decree m this suit, and that the said sale has been duly confirmed 
by this Court 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 
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No. 39 

Order vor Delivery to cebtiiied Pdbchasee or Land at a Sale ik 
Executios. (0. 2l,r 9JJ. 

( Title.) 

To 

The Bailiff of ihe Court. 

■ of 19 ; You 

ied purchaser, as 

aforesaid, in possession of the same. 

Given under my hand and the seal of the Court, this day of 19 • 

Judge, 

No 40. 

Summons to appear and answer Charok of Obstructing 
Execution of Decree. (O. 21, r 97.) 

{THU') 

To 

^YI1EBEAS , the decree-holder In the 

abo\e suit, has complained to this Court that you have resisted (or* obstructed) the 
officer charged with the execution of the warrant for possession : 

You are hereby summoned to appear In this Court on the day of 

19 at A.M , to answer said complaint 

Given under my hand and the seal of the Court, this day of >9 • 

Judge, 

No. 41. 

Warrant of Committal. (O 21, r 98.) 

(7>/W 

To 

The Officer in Charee of the Jail at 
Whereas the undermemionrd properly has been decreed to 

, the ph-iintiff in Ihis suit, and whereas the Court is satisfied 
that without any just cause resisted for obstructed] and is slid resisting 

for obstructing] the said in obtaining possession of the property, 

and whereas the said has made .application to this Court that 

the said be committed to the civ i1 prison ; 

You are hereby comm.tnded .and required to Lake and receive the said 

into the civil prison and to keep him imprisoned therein for the penod 
of dajs, 

Givi N under my hand and the sea! of Ihe Court, this day of I 9 • 

Judge. 
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No, 42, 

Authority or the Collector 10 Stay Public S \le of Land. (Section 72.) 

(7>/*) 

To 

Collector of 
Sir, 

In answer lo your com nunic »tion No , dated , representing 

that the sale in execution of the decree in tins suit of land 

situate within your district is objectionable, I have the honour to inform you that 
you are authorized to make provision for the satisf.iction of the said decree in the 
manner recommended by you 

1 have the honour lo be, 

Sir, 

Your obedient Servant, 
Jud^e 
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SUPPLEMENTAL PROCEEDINGS. 


Warrant of Arrest before Judgment. (O. 38, r i ) 

{Title) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in the above suit, claims the sum of Rs. 

as noted in the margin and has proved to the satisfaction of the Court 
that there is probable cause for 
believing that the defendant 
IS about to 

These are to command you to 
demand and receive from ihe said 
the sum of Rs- • 
as sufficient to satisfy the 
plaintiff’s claim, and unless the 
is forthwith delivered to you by or on behalf of the 
, (0 take the said into custody, 


Prinelpul 

lotcrest 

CoiU 


said sum of Rs. 

said , 

and to bring him before this Court, m order that he may show cause why he 
should not furnish security to ihe amount of R#. for his personal appear- 

ance before the Court, uoti) such tune as the said suit shall be fully and finally 
disposed of, and until satisfaction of any decree that may be passed against him 
in the suit. 


»9 


GtVEN under my hand and the seal of the Court, this 


day of 


Juil^re 


SecDitiTT roll Ari'Esnvsce or s DcrE^OA^T aitRESTen aEiuiiE Jodoml.vt. 

(0. 3 S, r 2 ) 

{Title.) 

WiiERFAS at the instance of , the plaintlfT in the above suit, 

the defendant, Ins been arrested and brought before the Court ; 

"hercas on the failure of the said defendant to show cause why he 
should not furnish security for hi$ .appearance, the Court has ordered him to 
lutnish such security : 

Therefore I » . ■ *• . . 

myself, my heirs : • ... . . .... 

ap;>car at any time ..... ... 

livin of any riecrer ■ • - . , ■ 

* bind myself, my heirs and executors, to pay to the 
SA’d defend int in ih °ia*d s*"^ ***”* money that may be adjudged .against the 
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Witness my hand at 


Witnesses 


this day of 19 

(Signed ) 


No 3 

SOMMOXg TO De?E«DAVT to AFPEAR ok SORtTV’s ApPtlOlTIOS FOR DrSCUAROr 
(0. 3<», r 3 ) 

(T/z'/tf) 

To 

Where \B who became surety on the day of 19 

for your appearance m the above suit, has applied to this Court to be discharged 
from his obligation : 

You are hereby summoned to appear in this Court in person on the 
day of 19 ,at a m , when the said application will be 

heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 

ludge 


No. 4 

Order for Committal (0. 38, r 4.) 


Whereas . plamtifT m this suit, has made application to 

the Court that security be taken for the appearance of , the 

defendant, to answer any judgment that may be passed against him in the suit, 
and whereas the Court has called upon the defendant to furnish such security, or 
to offer a sufficient deposit in lieu of securitv, which he has failed to do ; h is 
ordered that the said defendant be committed to the civil 

prison until the decision of the suit , or, if ludgment be pronounced against him 
until satisfaction of the decree 

Given under my hand and the seal of the Court, this day of 

19 

Judgt 


No. 5 

Attachmevt dhorl Jddiimlst, wmi Oroer to oiil fue RicnuTY for 
Fclfilment ot Dfckel (O 3S , r 5 ) 

(7V//C) 

To 

The Dailiff of the Court 

Whereas has proied to the satisfaction of 

the Court ih.at the defendant in ihe above suit 
These aie to command )ou to c.all upon the said defendant 
on or before the davof 19 

either to furnish security for the sum of rupees jo produce and 

place at the disposal of this Court when required 
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or the value thereof, or such poition of the value as may be sufficient to satisfy 
any decree that may be passed against him ; or to appear and show couse why 
he should not furnish security ; and you are further ordered to attach the said 
and keep the same under safe and secure custody until 
the further order of the Court ; and >ou are further commanded to return this 
warrant on or before the day of 19 , with an endorsement 

certifying the date on which and manner in which it has been executed, or the 
reason why it has not’been executed. 

Givek under my hind and the seat of the Court, this day of 19 . 


No 6 

Security for tme Production of Property. (O. 38, r. 5 ) 

{Title.) 

WiiERCvs at the instance of , the plaintiiT in the above suit, 

the defendant has been directed by the Court to furnish security in the sum of 
Ks. to produce and place at the disposal of the Court the property specified 
in the schedule hereunto annexed ; 

Therefore I h.ne volantarily become surety and do hereby 

bind myself my heirs and executors to the said Court, that the said defendant 
shall produce and place at the disposal of the Court, when required, the properlY 

specified in the sa*^’ ' 

as may be suffirien 
myself, my heirs ar • 

of Rs. • • . ' 

adjudge. 

Sthedule. 

Witness my hand at this day of J 9 • 

Witnesses (Signed ) 


No 7. 

AmciiiioT nrmuE JrpcMrxT, ox Proof or FAitcnt to fcrmsii 
SrccHiTT. (0.33, r. C) 

{Title) 

To 

The n.iiiilTof the Court. 

WiirRFA ’5 the plaimiffin this suit, has applied to the 

Court to C.1II upon , the defend mt, to furnish security to 

fulfil any decree that miy he pissed against him in ihe suit, .and whereas the 
Court has c.nlled upon llie si-d to furnish such security, which 

he lus f.iiled to do ; these .are to command )ou to attach 

the property of the ‘a'd and keep the 

same under safe and freme cii'iody until the furilier order of the Court ; and 
you are further commanded to return this warrant on or before the 
‘l^yof 19 wilh an endorsement certifying the date 

'>n wJu^h .and the m.inner in which it h.is been executed, or the reason why it 
has not been executed. 

<«iv I V under my hand and the seal of the Court, this 


day of 
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No 8. 

Temporary Isjonctioxs (0 39, r. l.I 

iT,th.) 

Upon motion made unto tins Const by , Pleader of [or 

Counsel for] the plamiiff A B , and upon readinq; the petition of the said pl.nn- 
tilT in this matter fifed thta d.syj {pr she plaint fifed in this suit on the 

day of , or the written statement of the said plaintiff filed 

on the day of ] and 

upon hearing the evidence of and 

in support after notice and difenddnt twt appearing : add, 

and also the e\ idcnce of as to service of notice of this 

motion upon the defendant C 1)] 1 his Court doth older that an injunction be 

awarded to lesiram ihe defendant C O, his servants, agents and workmen, 
from pulling down, or suffering to be pulled down, the house in the plaint in the 
said suit of the plaintiff mentioned [or, m the written statement, or petition, of 
the plaiiuiff and evidence at the hearing of this motion mentioned] being No. g, 
Oilmun,;er5 Street, Hmdupur, m the Taulk of , and from selling 

the m.iteiiaU whereof the said house is composed, until the hearing of this suit 
or uMil the further order of this Court 

Dated this day of ig 

/'idge, 

[Where the injunction IS sought to testram ihe negotiation of a note or bill, 
the otdcnnt' part of the aider map tint thus — ] 

to restrain the defend.ints and from 

pariing wiili out of the custody of them or any of them or endorsing, assigning 
or negoiiiiing the promissory note [o/ bill of exchangej in question, dated on or 
about the , «ic , mentioned m the plunlifTs pUint [or 

petition) and the evidence heard at this motion until the hearing of this suit, or 
until the fuither order of this Court 

{In Copyright easii\ to restrain the 

defendant C u , his servants, agents or workmen, from printing, publishing or 
vending a book, called , or any part thereof, 

until the, etc 

{Where part only of a book is to be rcstiaintd\ to 

restrain the defendant C D., Jus servants, agents or workmen, from printing, 
publishing, selling or otherwise disposing of such parts of the book in the plamt 
[£>r petiuon and evidence etc] mentioned to have been published by the 
defendant as hereinafter specified, namely, that part of ihe said book which is 
ciituled • and also that part which is entitled 

[or which IS contained in page to page 

both inclusive] until , etc. 

{In Patent caset"^ to restrain the 

defendant C D , his .igcnts, scrs.nnts and workmen, from making or vending any 
perforated bricks [or , as the case may he] upon the pnrciplc of the inventions 
in the plamtifTs plaint (repetition, etc , rr written statement, etc ,] mentioned, 

' • ' " ' -e.i-,— ». •» ■ of the respect- 

■ • be] mentioned 

■ • ' I'.ions, or either 

■ ‘from, until the 

hearing etc. 

{In eases of Trade viarl'\ to restr.iin the defen- 

■' *' r— «-”*ng, or exposing for sale 

Ig [or as the case may be] 

■ • by the pliintitT A. B., in 

• • ■ ■ lint. fTs plamt [r»- petition, 

etc] nicntionea, or any other knbcis so contrived or expressed as, by Colourable 
iniuition or otherwise, to represent the composition or blacking sold by the 
defendant to be the same as the composition or blacking manufictured and sold 
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by the plaintiff A, B , and from using trade-cards so contrived or expressed a s 
to represent that any composition or blacking sold or proposed to be sold by the 
defendant is the same as the composition or blacking manufactured or sold by 
the plaintiff A. B , until the, etc. 

[To restrain a partner from in any way interfering in ihe business'\ 

to restrain the defendant C D., his servants and agents, from entering 
into any contract, and from accepting, drawing, endorsing or negotiating any 
bill of exchange, note or written security in the name of the partnership-firm of 
B. and D., and from contracting any debt, buying and selling any goods, and 
from making or entering into any verbal or written promise, agreement or under- 
taking, and from doing, or causing to be done, any act, in the name or on the 
credit of the said partnership-firm of B and D , or whereby the said partnership- 
firm can or may in any manner become or be made liable to or for the payment 
of any suer of money, or for the performance of any contract, promise or under- 
taking until the, etc. 


No 6 

AWOIN^MEST OH A HeCBIVER (0 40, T I ) 

(Title-) 

To 

Whereas has been .attached in execution of a decree 

passed in the above suit on the day of i9 , m favour of 

j You are hereby (subject to your giving security to the satisfaction of tb® 
Court) appointed receiver of the said property under Order XL of the Code of 
Civil Procedure, 1908, with full powers under the provisions of that Order. 

You are required to render a due and proper .account of your receipts and 

disbursements m respect of the said property on • 

will be entitled to remuneration at the rate of per cent upon your receipts 

under the authority of this appointment. 

Given under my hand and the seal Court, this day of 19 

Jud^e. 


Bond to Bt given bx Receiver (0. 40, r. 3.) 


(r/74f.) 


Know all men by these presents, that we and and 

are jointly and severally bound to of the Court of in Rs. 

to be paid to the said or his successor in office for the time being. For 
which payment to be made we bind ourselve®, and each of us, in the whole, our 
and each of our heirs, executors and administrators, jointly and severally, by 
these presents. 

Dated this day of 19 

Whereas a plaint has been filed in this Court by against 

for the purpose of [here insert the object of suit] 

And whereas the said has been appointed, by order of the 

above mentioned Court, to receive Ihe rents and profits of the immoveable 
properly .Tod to get in the outstanding moveable property of in the said 

plaint named : 


Now ihe condition of this obligation is such, that if the above-bounden 
whi ■ . , . . , . 


...e 

shall from lime 


V.UUU siMii appoint, amt snail duly piy the Ualances WHICH 

to time be certified to be due from him .as the said Court hath 
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directed or shall hereafter direct, then this obligation shall be void, otherwise it 
shall remam in full force. 

Signed and delivered by the above-bounden in the presence of 
Note — If deposit of money is made, the memorandum thereof should follow 
the terms of the condition of the bond. 
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The 


Memor\ndu.\i of Appcal, (O. 41 , t 

{TdU) 


above-named appeals to the 
Court at from the decree of 

m Suit No. of 19 , dated the 

day of 19 , and sets forth the following: grounds of 

objection to the decree appealed from, n.imcly 


No. 2 

SEContTir Doso to the oives os okdf.k buiso 'unr. to stay EYBCirTiOY or 
DtcntE. (0. 41, r. 6 .) 

{ThU) 

To 

This security bond on stay of esecuuon of decree executed by 
witnesscth .— 

That , the plaintiff in Suit No ^ of 19 , having 

Now the plaintiff decree-Ttioldcr Inving applied to execute the decree, the 


the 'iiid properties are ins ifficient to pay the amount due, I and my legal repre- 
sentatives will he personally liable to piy the bal.ance. To this effect I execute 
Ill's security bond this day of 19 , 

Sekedule. 


NYitnesse I by 


{Signed) 
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No 3 

SEccr.rrr Bon'd to ce t.ivE'« dvri'cg the PtNnE'fcv or ArrhAL. (0 41, r. 6.) 
SEcrr.nY for Costs of Atftxu (O, 41, r. C ) 


This security bond on stay of execution of decree executed by witnesseth — 
That , the plaintiff in Suit No of 19 , havirg sued 

, the defendant, m this Cou t and adecree having' been passed on the 
day of 19 in favour of the pUintifF, and the defendant 

hai'ing preferred an appeal fro n the said decree la the Court, the said 

apperl is still psndn^ 

Now the plaintiff decree holder has applied for execution of the said decree 
and has been called upon to furnish serunty Accordinglv 1, of my own free w ill, 
stand security to the extent of Rs morigiging the properties specified 

in the schedule hereunto annexed, And covenant that if the decree of the first 
Court be reversed or varted by the Appellate Court, the plaintiff shall restoie any 
property which may be 01 his b“en taken tn execu'toi of the said dectee and 
shall duly act in a cord tnee with the decree of ihe Appellate Court and shall pay 
whaleier may be paya’de bv h»m iheiennder, and if he should fail theiein then 
any amount so payabl? shill be realiz»d fri'iti the prupeines hereby moitgaged, 
and if the proceeds of the »il« of the sa d propeitics aie insufficient to pay the 
amount due. 1 an 1 mv legal it present.itives will be pi rsonaily liable to p.iy the 
balance To this effect I e'tecuie this sccuriiv bond this day of t9 . 

Schedule 


Witnessed by 


(Signed) 


No. 4- 


StCCBtTY FOB COSTS OP APrSiL. (0. 41, r. 10.) 


To 


KTttU) 


This security bond for costs of appeal executed by n itnesseth -~ 

This appellant has preferred an appeal from the decree in buit .\'o 
of ig , URamst the respondent, and has been called upon to furnish security. 
Accordingly I, of my own free wiJ), stand secuntv for the costs of the appeal, 
mortgaging the propeities specified in the schedule hereunto .annexed I shall 
not transfer the said propcilies or anv part thereof, .ind m the event of any 
default on the part of appellant I shall dulv carry out anv order that ma\ be made 
against me with regard to pivment of the costs of .appeal .Any amount so 
payable shall be realized fiom the properiies heiehv monuMgea, and if ihe 
proceeds of the sale of the s iid pioperties are tn^ufli. >eiu to p ly the amount due 
1 and my legal representatives will be pcrsomily liable to pav the balance. To 
this effect I execute this security bond this dav of * 19 . 

Schedule 


Witnessed by 


(Signed) 
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No. 5. 


ISTIMATIOS TO LoWER COTJRT OR AoillSSIOV Of APfE^L. (0. 41, T. 13.) 


To 


(TO*.) 


You are hereby directed to take notice that the in the 

above suit, has preferred an appeal to this Court from the decree passed by you 
therein on the day of 19 

You are requested to send with a 1 practicable despatch all material papers 
in the suit. 


Dated the 


day of ig 


Judge. 


Notice to Respondent oe tue R\t fixed for tiie Hearino oe the Appeal. 

(O. 41, r. 14.) 

(Title.) 

Appeal from the of the Court of 

dated the day of 19 

To 

Respondent 

Take notice that an appeal from the decree of in this case has 

been presented by and registered in this Court, 

and that the day of 19 has been fixed by this 

Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by 
some one by law authorued to act for you 10 this appeal, it will be heard and 
decided in your absence 

GtVEK under my hand and the seal of the Court, this day of 19 , 

Judge, 

[Note — If a stay of execution has been ordered, intimation should be given 
of the fact on this notice ] 


No. 7. 

Notice to a Party to a suit mot hade a Party to the Appeal but joined 
BY the Court as a Respondent. (0. 41, r. 20.) 
iTitle) 

Whereas you were a parly in suit No. of 19 , in the Court of 

, and wherc.is the has preferred an appeal to 

this Court from the decree passed against him in the s.-iid suit and it appears to 
this Court that you are interested m the result of the said appeal : 

This is to give you notice that this Court has directed you to be made a 
respondent in the said appeal and has adjourned the hearing thereof till the 
day of 19 , at A M If no ap- 

pearance IS made on your behalf on the said day and at the said hour, the appeal 
will heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 

«9 . 


Judge. 
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No 8 

Memoranduji of Cross Objection. (O 41, r. 22 ) 

Whereas the has preferred an appeal to the 

Court at from the decree of in Suit No 

of 19 , dated the day of 19 , and whereas notice of (he 

day fixed for hearing the appeal was served on the on the 

day of 19 , the files the memorandum of cross objection 

under rule 22 of Order XLI of the Code of Civil Procedure, 1908, and sets forth 
the following grounds of objection to the decree appealed from, namely — 


No 9 

Decree in Appeal (o 41, r. 35 ) 

Appeal No of 19 from the decree of the Court of 

dated the d.ty of <9 

J/erwMrr/fuvi of Appeal. 

Plaintiff' 

Defendant 

The above-named appeals to the Court at 

from the decree of in the above sou, dated the day of 

19 , for the following reasons, namely — 

This apoeal coming on for hearing on the day of 19 , 

before 1 >n the presence of for the appellant and of for 

the respondent, it is ordered— . , ^ . 

The costs of this appeal, as detailed below, amounting to Rs , are to be 
paid by The costs of the original suit are to be paid by 

Given under my hand this day of 19 


fudge 

Costs ef Appeal. 


Appellant Amount Respondent 

1. Stamp for mcmoran- Rs A P Siamp for power Ri 

dum of appeal 

2 Do for power Do for petition 

3 Service of processes Service of processes . 

4. Pleader’s fee on Rs. Pleader’s fee on Rs. . 


Total 


Total 
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No lo 

Application' lo appeal in fonua fauperis. (O. 44, r. i.) 

I the above-named, present the 

accompanying memorandum of appeal from the decree in the above suit and ap- 
pl>' to be allowed to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable 
properly belonging to me with the estimated value thereof. 

Dated the day of 19 . 


{Signed:, 

— Where the application is by the plaintiff he should state whether he 
applied and was allowed to sue in the Court of first instance as a pauper. 


No II. 

Notice of Appeal in fo>ma pauperis ( 0 . 44, r. i.) 

{Title) 

Whereas the above-named has applied to be allowed to appeal 

as a pauper from the decree m the above suit d.aied ihe day of 

19 and whereas the day of 19 has been 

fixed for hearing the application, notice is hereby given to you that if you desire 
to show cause why the applicant should not be allowed to appeal as a pauper 
an opportunity will be given to you of doing so on the nfore-mentioned date. 

Given under my hand and the seal of (he Court, this day of 

J9 . 


Judgt. 


No. 12. 

NoTICb TO SHOW CAUSE WilT A CERTIFICATL Or Ari'E.VL TO THE KlSO LX COCXCIL 

SViWVLO V.T. OW.V.1V.O. -lo, T. Z.\ 

Title. 


To 

Takk notice that 

Vms applied to this Court for a certificate that as regatds amounV or value and 
nature the abov e c ise fulfils the requirements of section 1 10 of the Code of Civil 
I’rocedure, 190S, or that it is utherwise a fit one for appeal lo his Majesty m 
Council. 


The day of 19 is fixed for you to 

show cause why the Court should not grant the ccrtific.ate asked for. 

r iven under my hand and the seal of the Court, this day of 


Registrar, 
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No. 13. 

Notice to respondent of admission of appeal to the King in 
Council. (O 45, r. 8.) 

{ THU ) 

To 

Whereas 

in the above case, has furnished the security and made the 

..r -..J i... VT .I., . 

' ‘ ’in 


J9 " 


Registrar . 


No 14 

Notice to show Cause why a Review should not be 

GRANTED (0. 47, r 4 ) 

Ttile . 


To 

TaRE notice that has applied to this Court for a review 

of Its decree passed on the day of 19 in the 

above case. The day of 

19 IS fixed for you to show cause why the Court should not grant a review 
of Its decree in this case. 

Given under my hand and the seal of the Court, this day of 


19 


Jud^e 



1154 ' 


THE CODE OF CIVIL rKOCEDURE. 


[SCHED. I‘ 


APPENDIX H. 

MISCELLANEOUS. 


No 1. 

Acreemevt or Parties as to issces to be tried. *( 0 . 14, r C ) 

_(r///o 

Whereas we, the parties in the above suit, are agreed as to the question of 
fact [or of law] to be decided between us and the point at issue between us is 
whether a churn founded on a bond, dated the day of 

J9 and filed as E.xhibit m the said suit, is or is not beyond the 

statute of limitation (or sfnte the point at issue suhatever tt viay be ') . 

We therefore severally bind ourselves that, upon the finding of the Court in the 
negative [or affirmative] of such issue will pay to the s.iid 

the sum of Rupees (orsuch sum as the Court^shidl 

hold to ^be due thereon) a 
of Rupees 

satisfaction of 'my claim . • 

said _ will do or abstain from doing, etc., etc.] 

Plaintiff. 

• Defendant. 

Witnesses. 


Dated the day of ’ i 9 


No. 2. 


Notice or atpucatiox tor the transeer of a suit to another Court 
FOR TRIAU (SeCTIOX24.J 


To 


In the Court of the District Judge of 
No. 


of 19 


Wherevs an application dated the 
been made to this Court by the 

19 now pending in the Court of the 

which is plamtifT and 

Ir.tnsfer of the suit for trial to the Court of the 


day of 19 has 

in suit No of 

.Tt m 

is defendant, for the 
at I— 


You are hereby informed that the day of 19 hAS 

been fixed for the hearing of the application, when you will be heard if you desire 
to offer any objection to it. 

Given under my hand and the seal of the Court, this day of 


Judge. 
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No 3. 

Notice or Patmest isto Court (0. 24, r. 2.) 

{Title.) 

Take notice that the defendant has paid into Court Rs and 

says that that sum is sufficient to satisfythe plaintiffis claim in full 

X V, Pleader for the defendant. 

To Z, Pleader for the plaintifT. 

No 4. 

Notice to snow cause. (Gei<er4l fork.) 

{Title.) 

To 

Whereas the ahoie^named 

has made application to this Court that ; 

You are hereby warned to appear in this Court n* person or by a pleader duly 
instructed on the day of 19 ^ at 

o’clock m the forenoon, to show cause against the application, failing where- 
in, the said application will be heard and determined ex parle 

Given under my hand and the seal of the Couit, this day of 

19 

/udfe 


No 5 

List or Doccmests Frodcced by *■ M 


(TitU) 


!to 

1 

1 Dsiffripliw) 0/ document | 

Pile iftoy.vepich 
the docuiBcot 
bcurs 

0/ pirtr er pltnaer. 

8 

1 

3 

i 
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No. 6 


Notice to Parties of the Day fixed for Examination of a Witness 
ABORT TO LEAVE THE JDBISUICTIOK. (0 18, F. 10 ) 


cr///F) 

To 

plaintiff {fir defendant^ 

WllCREAS m the abo\e suit application has been made to the Court by 
that the examinaiion of , a witness requited 

by ihe said in the said suit, may be taken 

immedtately ; and it has been shown to the Court’s satisfaction that the said 
witness is about to leave the Court’s juiisdiction {or any other good and sufficient 
cause, to be stated) 

Take notice that the exarnination of the said witness will be 

taken by the Court on the day of 19 


Dated the day 

of 19 


Judge. 


No. 7 

CuMMISSlO.V TO examine ABSENT WITNESS (0. 20, FF. 4, 18 ) 

. {Title.) 

To 

Whereas the evidence is required by the 

in the above suit , and whereas » 

yquested to take the evidence on intetrogaiories [or vivd voce] of such witn ®*5 
and you are hereby appointed Commissioner for that purpose. 
The evidence will be taken in the presence of the parties or their ngenis u m 
attendance, who will be at liberty to question the witness on the points specified 5 
and you are further requested to make return of such evidence as soon as it may 
be taken. 

• Process to compel the attendance of the witness will be issued by any Court 
having jurisdiction on your application. 

A sum of Rs , being yout fee in the al»ve, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 . 


Judge. 


No. 8. 

Letter of Request. (O. 26, r. 5.) 

{Titled 

(Heading To the President and Judges of, etc, cct , eras the case may 
le) 

WiiERK.AS a suit is now^ending in the 

m which A. It is plaintilT and C. D. is defendant; And in the said suit the 
plaintifT claims 

* {fibstrael of c/ntm); 

f 'ihereas u has been represented to the said Court that it is necessary 

lof the purposes of |usiice and for the due determination of the matters in dispute 
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between the parlies, that the following persons should be examined as witnesses 
upon oath touching such matters, that is to say : 

E. F,of 

G. H , of and 

I. J., or 

And it appearing that such witnesses are resident within the jurisdrction of 
your honorable Court ; 

Now I , as the of the said Court, have the honour to 

request, and do hereby iVA* f-'- j — i e-. -t.. — . 

tance of the said Court, 
some one or more of yoi 
other witnesses as the 

request you m writing so to summon) to attend at such time and place ns you 
shall appoi nt before some one or more of you or such oth^r person as arcording 
to the procedure of your Court is competent to t ike the exammatio i of witnesses, 
and that you will cause such witnesses to be examined upon the interrogatories 
which accompany this letter of request (or tou-hing the said nntters 

in question m the presence of the agents of the plaintiff and defendant, or such of 
them as shall, on due notice given, attend such examination 

And I further have the honour to request that you will be pleased to cause 
the answers of the said witnesses to h; reduced into writing, and all books, 
leitersi papers and documents produced upon such exnimation to be duly mark- 
ed for identification, and ih.it you will be further pleased to authenticate such 
examination by the seal of your tribunal, or m such other way as is m accordance 
with your procedure, and to return the s.ime. together with such request m writ- 
ing, if any, for the examination of other witnesses to the siid Court 

(Note — If the Request is directed to a Foreign Court, the words “through 
His Majesty’s Secretary of State for Foreing Affairs for transmission" should be 
inserted after the words “other witnesses” in the penultimate line of this form ) 


No 9 

CoMSiisstos FOR Luc^l IsvcsTi£.iTto.x, OK TO EXsMiMs AccocNTs (O 26, rr. 9, It ) 
(7>/7o 
To 

Whereas le is deemed requisite, foi the purposes of this suit, that a commis- 
sion for should be issued ; 

You are hereby appointed Commissioner for the purpose of 

Process to compel the nicendmce before you of an\ i\itne=ses nr for the 
production of any documents, whom or which you rniy desire to examine or 
inspect, will be issued by any Court ba mg jurisdiction on )our application 
A sum of Rs. , being your fee in the above, is herewith forwarded 

Given under my hand and the seal of the Court this da\ of 19 


No 10 

Commission to make a Partition (O 36, r. 13) 

To 

Wit ERAS It is deemed lequisite for the purposes of this suit that a commis- 
sion should be issued to make the parliiion or srparation of the property specified 
m, and .according to the rigli.s as declaredin, the decree of this Court, dated the 
•Ity of . 19 I You are hereby .appointed Commissioner for the 

said purpose and are directed to make such inq'iiry as may be necessarv, to 
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divide the said property according to the best of your skill and judgment in the 

shares set out in the said decree, and to allow such shares to the several parties. 
You are hereby authorised to award sums to be paid to any party by any other 
party for the purpose of equalizing the value of the shares 

Processs to compel the attendance before you of any witness, or for the 
production of any documents whom or which you may desire to examine or 
inspect, will be issued by any Court having jurisdiction on your application. 

A sum of Rs. , being your fee m the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 • 


Judge. 


No. II. 

Notice to Minor Defendant and Guardian. (0. 32, r. 3 ) 

(7i//e.) 

To 

Minor Defendant. 
Natural Guardian 

Whereas an application has been presented on the part of the plaintiff m 
the above suit for the appointment of a guardian for the suit to the minor defen- 
dant, yovi, the said minoT, and you (i) 

(I) H.,. I...n a, ..o. .1 "‘I”'"'' 

notice that unless within days from the service upon you of this 

notice, an application is made to this Court for the appointment of you (i) , 

or of some friend of you, the minor, to act as guarding for the suit, the 
Court will proceed to appoint some other person to act as a guardian to the minor 
for the purposes of the said suit. 

Given under my hand and the seal of the Court, this day of 19 . 


Jud^e. 


No. 13. 


Notice to opposite Piutt or day nxEo roR heariyo eviupnce op pACPERtaM. 
(0. 33 r. C.) 


To 


{Tttle.) 


WHEREAS h.TS 

applied to this Court for permission to institute a suit against en 

foruut fauferis under Order XXXITI of the Code of Civil Procedure, 1908 ; 
and whereas the Court sees no reason to reject the application; and whereas 
*he day of 19 has been fixed for receiving such evidence 

as the applic.int may adduce in proof of his pauperism and for hearing any 
evidence which may be adduced in disproof thereof ; • 

Notice is hereby given toymu under rule 6 of Order XXXIII that in case you 

may wish to offer any evidence 10 disprove the pauperism of the applicant, you 
may do so on appearing in this Court on the said day of 19 • 

Given under my hand .and the seal of ihe Court, this day of «9 • 
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No. 13. 

Notice to Surety of ms li.\bility under a Decree. (Section 145.) 


To 


{Title.) 


Whereas you did on became liable as 

surety for the performance ofany decree which might be passed against the said 
defendant m the above suit ; and whereas a decree was passed on the 
day of 19 against the said defendant 

for the payment of , and whereas application has been made for 

execution of the said decree against you 

Take notice that you are hereby required on or before the day of 

to show cause why the said decree should not be 
executed against you, and if no sufficient cause shall be, within the time specified, 
show n to the satisfaction of ihe Court, an order for its execution will be forthwith 
issued in the terms of the said application 

Given under my hand and the seal of ihe Court, this , day of 


/uilge 



No. 14. 

Register of Civil Suits. (O. 4, 
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THE SECOND SCHEDULE. 


ARBITRATION. 

Arbitration in Suits. 

1. ( 1 ) Where in any suit all the parties interested 
r.ri.« to toil moy that any matter in difference 

apply for order of rc between them shall be referred to arbitra- 
tion, they may, at any time before judg- 
ment is pronounced, apply to the Court for an order of 
reference, 

(2) Every such application shall be in writing and shall 
state the matter sought to be referred. 

Act XIV of 1883, sect 3*56 

This paragraph applies to H. C and Prov. S C C 

This paragraph and paragraph 16, /oj/ are enabling par.ngraphs, and are not 
intended to be restrictive or exclusive. Parties sui juris are competent before 
decree to make any agreement as to the seitlement of the suit' The second 
clause of this para is directory only * 

In difference in the suit —In cases under this schedule, a matter not m 
issue before (he Court cannot properly become the subject of arbitration or 
award * 

All the parties —All the parties to the suit who are interested must concur 
in makingthe reference,* and in the issue to be determined* “All the parties” 
refer to the succeeding words “any matter in difference betw een them m the suit ” 
they do not include parties who never put in any appearance and between whom 
and any parties to (he submission there nas not any mailer in difference * 

Not all parties —Hut though an award, which has not been made on a 
reference by all the parties, cannot be con>erted into final decree in the manner 
laid down 111 this schedule so as to prevent an appeal,' unless the persons dis- 
senting are not necessary parties • it is not null and void, but is evidence 
against the parties concerned ® 

' Jogessur Canerjeo f Kiilyance, (IS7o) W R , 41 

• Shama Siindrara r AIhIuI Latif, (19U0)'27 Calo . 61 , 4 Calc W N . 92 ; followed 

in Abdul V Ruiz ud dm. (1907) A. W X , 273 

• Taranith r Manick Chumler, (ISTH) 14 W B., 4G9. 

• Bykuiitnatli Chattcrjvo r Xuznrooddecn, (ISOS) 10 W. . 171 . 1 B L. R , 

‘ Slienimtli r Ramintli, (ISC3) 10 Moi» I. A , 413. p 427 . 5 tV R , 1*. C., 2l • 
Indur Subbarami f Knndvda, Rajamiunar, (lOi'S) ‘26 Had , 47 . ' " * 

« ruam Mai r S idui Ali, (lOlK) 24 All , 229 ; «li-.t. in K.idhu v Balii 119071 *>1 
AIL, 423 . A. W. X , U7 

» Jo\ IVokashr Slico (.olam. (ISsj) II Calc., 37 ; approved m Bei.in Behvn .. 
AtiiKHla, (ISfll) ISCaU.. 3-24 ix-I m l.ehan r, 

• Bisboka i'. Anuiito, (IS79) 4 C. L. R., 63 . 

• liejoj Cliunder r. Bhyrub Clmnder, (llSTl) 15 \V. R., 427. 
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Party not submitting —A person not a party to the submission is not 
bound by the award.^ It only binds the parties making the reference.® It 
has been held in England, that, by acting under an agreement to refer, plaintiff 
was precluded from setting it aside as fraudulent® Mere silence on the part 
of a person not a party to the order of reference and his omission to inform the 
arbitrators that he is not a party, does not make the award binding against him.* 

Presumption - No presumption can be raised against a party to a suit from 
his refusal to submit to arbitration.* 

Revocation — An agreement to refer to arbitration cannot be revoked 
unless for good cause ; an arbitrary levocation is not permitted j* and by good 
cause is meant one of the r.auses mentioned in pint. 5 post ^ But where, as under 
this par.i. the reference to arbitmiion ismtde by an order of Court, neither 
party can annul or revoke iu® If the proceedings of the arbitrator are regular 
in all respects, an award m.ide by bim <5 binding on the parties, notwithstanding 
that one of them withdraws and revokes his authority after giving notice to the 
arbitrator ® 

Effect of reference —Where parlies in a suit for possession agree to 
arbitrate the question of title, plaintiff relinquishing his prayer for possession, the 
agreement contains an implied underiakmg that the Jefend.int shall give up 
possession, If the decision be adverse to him and a general reference is bind* 
ing in regard to every matter m dispute unless the award is set aside on the 
ground of fraud, mistake or misconduct.** 

Witbdra'wal of suit— After reference made the Court cannot allow the 
plaintiff to withdraw his suit on an ex parte application under 0. XXIII, r. l.** 
The Court has no lunsdictlon to allow the plain'iff to withdraw under s. 373> 
former Code (0. XXIII, r i) after the aw.ird is made ** 

Interpretation of reference. -See D/ia^ott v. Chnndan >* 

Arbitration Act — This schedule applies to arbitrations in a suit, and not 
to proceedings under the Arbiir.ation Act, 1899** 

Rent-suits —This schedule does not apply to rent-suits in Bengal under Act 
X of 1859** But it has been held in the North-West that, under the general 

^ 77o<v.. A n i7a., SO rSheon^h 

0 Moo. 1, A., 413 ; Rash Beharce 
also, Beni Madhub v. Priyauath, 

• ^ p. 81G. 

• Ornies r. Bcadel, 6 Jur., N. S , 1 103. 

• Beni .Madlmh Mittcr v. Prija Kalb Mondal, (IDOO) 5 Calc, W. N , 268 ; 28 

Civic , 3f*k 

• Moliabecr i'. Iffiujoo Singh, W. B., fTJ 

• ' •• • I ll in Abdul 

dun, (1871) 

' ‘ 40 ; Sultnn 

' tn V. Sadiq, 

r iiAiiiiiDiiai t’. niiiiiiKCi, ttoou) lu lvuiii., .vai ; utiv aee, ouiey v. uueosta, (1800) 
17 Calc , 200, 

• Nil Monee Boso r Mohima Chnndcr, (1872) 17 W. R , 516 

• Ailkcn Spervee A Co. r. Fernando, (1902) 7 Calc. W. N., cell. 

TUJ Nnrnin v Moilhoo Soodun, (1873) 20 W. R , 19. 

‘ ‘ Dlwsotv c. Chmdan, (18S3) 11 Calc., 330 ; L. R., 12 I. A., 07. 

SU»oatnbir r. Dcodat, (1857) 9 Aik, 16S, 

“ IVbi Clium r. Bipro Broiid, (1002) 7 Calc. W, N., 180. 

“ Bb'V3''lir. Cl>amlin,(lS3l) L. R., 1-21. A., 67 ; llCale.SSO 

• • l\ntap Chunder D.-j r. Toolsey Usss Dey, (1002) 20 C.ile , 793. 

'•Oarcer Itamf-rd. (1871) 10 W R.,1Ca But »ce, Kliemna Gownla r. Budoloo 
K.>an.(lHsi)G Calc. 251. 
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law, parlies to suns may, before issue theinselv’cs anti after joined by ilie'Ieave of 
the Court refer matters in dispute in a rent case to arbitration and the rent 
law makes special pro\istons * 

Probate — Se//il>/e, an executor against whose application for probate a 
raif a/has been entered, cannot submit to arbitration the question whetherthe 
will propounded by him nas duly executed by the deceased * 

Joint Hindu family — It is competent to the father of a joint Hindu 
family in his capacity of managing member of the family to refer to arbitration 
the partition of the |Q’nt family property, and the award made on such reference, 
if in other respects \alid, wilt be binding on ihe sons* D.sputes having arisen 
in a joint Hindu family, the parties submitted the question of pariitiontoan 
arbitrator who passed an award thereon Both panics objected to the award, 
and It was never carried into elTifCt On a suit for partition being filed . 
that such an award is equivalent to a final judgment and binding on the parties 
in the absence of positive evidence that both parties agreed ihat the former 
state of things should be restored, and that therefore the pi esent suit fui parftion 
could not be maintained * 

Hellgious Endowments Act — Under s i6 of the Religious Endow- 
ment Act, a Court may refer any matter in difference m the suit for decision 
by an arbitrator, but not the whole suit * 

Appellate Court— An Appellate Court can act under ihis paragraph,^ 
but not a Court to which certain issues have been referred for trial under 
0. XLI, r 26.8 

Jurisdiction.— A case harms; gone up on appeal, the /udge referred it to 
the first Court to call upon the parties to the sun to refer some of the issues to 
arbitration, or failing their doing so, the Court itself was to appoint arbitrators 
Held, that the order was not one fn.ade without jurisdiction, but was an irregular 
proceeding, rrhich might be cured by the consent of the pariies ® 

2- The arbitrator shall be appointed in such inaiiiior 
Appointment cf Bs may be agreed upon between the 
arbitrator parties. 

Act XIV of i88?, sect. 507 

This p.iragraph applies to H C and Prov. S C C 

The parties must either name the arbitrators or consent to their nomination 
by the Court under Par.a 5, (n) post 

Stamp —Letters written by parties authorizing arbitrators to arbitrate 
between them do not require to be stamped ** 

’ Girdliarijt r Durga l>evi, (1870) - All , ItO 

* Fahimunnissa p Ajudliia, (1884) C All., ITU 

* Ghcllabliai r Nandulni, (1607) -1 Bom , 333 

* Jagan Nath r. Maanu Lall, (lh£U) 16 All . 231 

* Krishna Panda r Bataram Panda, (IS06) 10 Mad , 200 

* KaredU v Vemaiarapu, (1903) 26 Mad., 261 

^ Cluranji Lnl V Jamni I>a«. (1875) 7 AH H C . 245 , f^angaralinga-n, r)</irio«fr 
(1878) 3 Mad, 78. Bhugnan Dass 1 Numl L.1II, (i»S(j) 12 Calc, I73’ 
Suresli Chunder v Airbicv Cliurii, (ISOI) IS Calc , 507 , Russool IJibcc r Jan 
Alt, ilS73) 12 U. L U . 207. note . 17 W R . 31 , but lee, eontro, Ju"~esup 
t'. Kntartlionioyee, (tSj3) 1*2 B L R , F B , 2b0 , 21 W R , 210. 

' Nand Ram r. Fakir Cliant), (1883) 7 AIL, 323 

» Punar Khoda Buksh, (1S74) 22 W R.. 306. 

’* Eheomth r Kamnath, (1863) 10 Moo. I .A , 413 at p 4’3-5W R r» r' 

21 ; and sec, Coley f Dwosta, (ISOO) 17 CMc., 200. ’ ’ ^ » 

Gaiignnitu v. Narayan Baboji, lIS^o) 19 Bom , 32. 
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3. (1) The Court shall, by order, refer to the arbitra- 
^ , , , tor the matter in difference which he is 

Order of reference. * 111 . • ^ 

required to determine, and shall nx such 
time as it thinks reasonable for the making of the award, 
and shall specify such time in the order. 

(2) Where a matter is referred to arbitration, the 
Court shall not, save in the manner and to the extent provi- 
ded in this schedule, deal with such matter in the same suit. 

Act XIV of 1882, sect. 508. 

This paragraph applies to H C. and Prov, S C. C. 

Fix such time. — If no time is fi^ed in the order of Court, the award falls 
to the ground in Calcutta and m Allahabad it is also fatal to the order.* 

Time elapsed. — As award after the time allowed is now apparently in- 
valid.® Where a suit was referred to arbitrators, who were to make their award 
within si't months, and nothing was done within that time : /leiif, on an applic.v 
tion by the plaintilT to have the suit restored to the file of the Court, that the suit 
was still pending, the arbitrators not having determined It while they had juris*, 
diction to do so, and it was ordered that it should be brought again before the 
Court* See “ Further Time,” para. 8, p n7i,irt/nr, “ Within the Period 
Allowed," Para. 15, p 1178, *»/>•« Hut it is apparently sufficient if the award 
IS made wuhin the time fixed ; it need not reach the Court within it.® 

Matter in difFerence.— Whatever matters parties to a suit may agree to 
refer to arbitration, they can refer them or any of them as arc in difference 
between them in the suit * The order of reference should slate all the points 
which are referred to arbitration It is important that this should be done 

' .... , 1 .|j m 

' unless the 

. • ibtful if a 

general reieretice is aiiuwauie. 

Where a suit for dismissal of a committee and damages was 

referred under Act XX of 1863,5. 16, to arbitrators, who passed an award dis- 
missing them as prayed and decreeing a portion of the damages claimed and 
interest ; /leld, that the Court had power to refer the matter to arbitrators and • 
award damages with interest, provided the amount exclusive of interest did not 
exceed the amount claimed m the plaint." 

Procedure of arbitrators. — The arbitrators should confine themselves 
to the matter icterrcii to and tmly \ake sneb \ega\ evidence as is necessary to 
decide lh.at.* Where an arbitrator imported into his proceeding a previous 

* Gnngs Gobmd f. Kale© Prosnnno, (ISGS) 10 W. R.,2n6; IB. L. R.,S. N,, 

xiii ; Nua«uTwanjec Pcstonjee v. Mynoorleen, (1849) 6 Moo 1. A , 134. 

* Ijichman Dv*'r. Abpnrkash, (1903) 30 All., IG9 ; liar Narnin v. Bhagwnnt, 

(1890) L U I 18 I. A., 85 ; 13 All., .*100 ; See also ,Sita Tlam v Bbawani, 
‘2G All , lOL Mntliukntti r Acha Kayakan, (1805) 18 Mad , 22. 

’ Bhiigwan Uxss e. Kami Lftll, (188G) 12 Calc , 17.3. 

* Gnpi JJath r. S.sib Chandra, (1870) 6 B. L B., App., 74. 

* AaaduUnb r. Muhammad Knr, (1905) A. W. X , 47. 

* Tnranith r. Manick Cliundcr, (1870) 14 \V. R., 4C9. 

’ llaradhun v. r.«Jhinat)i, (1S6S) 10 W. R., 393. 

* I'lrumsl Kaik r. Saminatlia Pdlsi, (189G) )0 Mad., 493 Fee, however. Protap 

Chsndrar Brojo Kolb, (1892) 10 l^lo., 27.5, where It has been held that in 
order to make that Act Applicable the endowment should he a public one. 

* Kr><.hna Kanta r. Bidya Sandari, (18C3)2 B. L. R., App., 25. 



enquirj’ alleged to have been made by him and relied upon admission made in 
former proceedings, his award was held bad.' 

The decision of arbitrators m a matter not m difference between the parties, 
and not referred to them, is null and void “ Where certain matters are referred 
to arbitrators by the Judge and other matters by the parties, care should be 
taken that they should be distinctly separated and not mixed up together.’’ 
Arbitrators cannot delegate their power to other * 

Court shall not deal with it — When a dispute has been referred to 
arbitration, the Court cannot deal with the matters in difference between the p.ar- 
lies, except as prov idcd for m this schedule ,* it cannot go into the merits of the 
case :* or dispose of it otherwise than under this schedule ’’ Nor will the 
Court confirm an order passed by the aroitrators making payment of their fees a 
condition precedent to hearing the reference ® 

If not decided —Where matters in dispute are referred to arbitration, and 
It is found that one question at issue ts omitted from the reference, and that the 
award cont.ams no decision thereon, the party interested should bring the omis- 
sion to the notice of the Court ; if he does not do so, the Court is not wrong in 
not passing any order at all on the point ® 

Forma —See in/m 

4. Where the reference is to two or more «'irbitrators, 
Where reference IS to P*'0'*ision shall be made in the order for 
two or '^roororo”rder* to A difference of Opinion among the arbitra- 

proTide for difference torS 

of opinion. 

(а) by the appointment of an umpire ; or 

(б) by declaring that, if the majority of the arbitra- 

tors agree, the decision of the mfljority shall 
prevail ; or 

(c) by empowering the arbitrators to appoint an 

umpire ; or 

(d) otherwise as may be agreed between the parties 

or, if they cannot agree, as the Court may 
determine. 

(2) Where an umpire is appointed, the Court shall fix 
such time as it thinks reasonable for the making of his 
award in case ho is required to act. 

Act XIV of i 8S2 , s 509 

This para applies lo H C and Prox S C C 

* Kaiihye Chaiul e Ram Chumler, (1S75) 21 W R , SI. 

* lloshxhel Singh v. Konomuttj, (1$71) Ij W R , 172 

* Roglioo Nundiin e Hunwaiw, (1865) 3 AV 1{ , ilu 27 

* Suriilijcet «' Gourcc Pcr«.had, (1SC7) 7 AV R., 269. 

* Halmibhai (' bhankcr. (ISSG) 10 Bom., SSI. 

* Salig Ram f. Jhunna. (1982) 4 .All., 546. 

’ Hiradluin r. R.idlian.ilh, (ISCs) 10 \\*. R , 30S ; 2 B. L. R., S K , xi\ 

* Sicol V. Robirt«, (18SJ) 6 Calc , SiW. 

* Roj Narain r. Juggessiir Mokerjee, (1S70) 14 W. R., 7. 
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Difference of opinion.— When a suit is referred to arbitration, the order 
of reference should provide for the appointment of an umpire in case of any 
difference of opinion among the arbitrators, and should declare that the decision 
shall be with the majority,^ if not, the award must be made and signed by all the 
arbitrators ® Partial disagreement of two arbitiators does not nullify their award 
as a whole® The mere absence of a clause m the order of reference to arbitra- 
tion providing for a difference of opinion between the arbitrators cannot vitiate 
the award, wheie there is no such difference of opinion.* And in special appeal, 
a submission will not he sent back to the arbi(ator.«, with a provision for a 
difference of opinion, where the arbitrators having given in differing awards, the 
case was tried by the first Court, whose decision was confirmed on appeal.® 
Where the order of reference did not provide that decision by the majority of 
arbitrators should be binding and two of five arbitrators withdrew, it was held 
that a decision by the majority was invalid.* 

If the decision lies with the majority, then their award, in the absence of the 
minority, provided they have had due notice, is a legal award, unless their 
absence IS due to one or other of the causes enumerated in para, s, So, 

” ■ ’ * ' ‘ ’ 5od, the third having 

and finally refused 
ator, having sat with 
1 opinion on the last 
. , , the parties do not 

• ' ' ■ ■ ’ ’ ■ order to be valid and 

jitators.*® An umpire 

row, r 0 i Curt to 5. (l) Iii any of the following 

appoint aibitrator in cases, namely : — 

certain cases 

(а) where the parties cannot agree within a reason- 

able time with respect to the appointment of an 
arbitrator, or the person appointed refuses to 
accept the office of arbitrator, or 

(б) where an arbitrator or umpire — 

(i) dies, or 

(tV) refuses or neglects to act or becomes incapable 
of acting, or 

1 Haroclhan c. Radbanath, (I8CS) 10 W.R., 39S ; 2 B. L. R , S. N., xiv. 

* Jungleo Ram r. Rom Heat, (1873) 19 W. R., 47 : Xem Roy r. Bharut, (1874) 22 

W. R , 129. 

* ronaoollali v. TumccrowTdeen, (ISC5) 2 W. R., 32 

* Gour Clmndcr r. Sodoy Cbunder, (1872) 17 W. B., 130. But ace, Fiitteh Singh r. 

Cargo, (1603) 4 W. R,, 4 

* ThaeVoor Da«s r. Ram Jeehun, (1870) 14 \V. R , 150 Sec, liowcver, Haradhun 

f. Radbanath, (1803) 2 B. L. R., S. N., xiv. 

* r.unipntlinppa r. Nuraaingappa, (IES4)7nad., 174. 

’ Ke<l,-irintb v. Gunga Baee, S. D , N. W., 1801, p. 541. 

* Mitlmn Ull V. Ram Chnnd, S D., N. \V.. ISOl, 893 ; but ace against thi*. 

Roaunt Hai v. Oirdiiarce Singh, (1863) 3 Agra, 93. 

* GoVul Runacc and Jbaoo, 3 Agra (1SC2), p 448. 

S«rub].-<t r. Ooureo rcralia*!, (1867) 7 W, R., 269. 

Pniltbr. LudhaGhelU Damodar. (1S93) 17 Bom., 129. 
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(zif) leaves British India in circumstances showing 
tliat he will probably not return at an early 
date, or 

(c) where tlie arbitrators are empowered by the order 
of reference to appoint an umpire and fail to do so. 
an}’ partj’ may serve the other party or the arbiti’ators, as 
the case may be, with a written notice to appoint an arbit- 
rator or umpire. 

(2) If, within seven clear days after such notice has been 
served or such further time as the Court may in each case 
allow, no arbitrator or no umpire is appointed, as the case 
may be, the Court may, on application by the party who 
gave the notice, and after giving the other party an oppor- 
tunity of being heard, appoint an arbitrator or umpire or 
make an order superseding tlie arbitration, and in such case 
shall proceed with the suit. 

Act XIV of 1882, seels 510, 511. 507, 2nd para 

This paragraph applies to H C .and Trov S C C. 

The Court should not nominate any person uniil it has ascertained whether 
he will accept office^ Where both paitiei could not agree m nominating an 
arbitrator, rnd the Judge nominated one under this section, and delend.ant six 
weeks afterwards objected that he did not nominate him, it was held that, looking 
at the evidence, the defend.int must be considered to have desired lli.at the Judge 
should nominate, and that the nomination w'.-ts binding ^ 

If the arbitrator refuses —It has been held that this means, if the arbi- 
trator accepts and afterwards refuses, and does not justify a Court in appointing 
new arbitrators against the wish of one of the parties, where the arbitrators first 
named refused from the first * 

It IS not incumbent on the Judge to appoint new arbitrators when some of 


named. The umpire first selected refused to.rct, and the Court appointed a new 
umpire, who was not one of the seven persons mentioneii m the submission ; held, 
that the umpire not being One of the seven, the award >vss invalid^ The Judge 

• Troyluckhonath Iloy 1 * Collector of Bocrblioom, W. R , (18641 p 338 

• Suroop Ram v Oobiiid Kama (ISC7) 7 W R , 13. but "‘ee, Co'ey r Dacosta, (ISJKl) 

17 Calc , 200. 

• riigmlm f MoidmsJ, {1SS3)6 Mail, 4U.Bcpin Itchari t AnroJa, (1891) is 

Calc . 324 

• Smla Fookh v Slina Djal. (ISCG) I Agra. I(» 

• Shib Charnn r Knti Kam, (1SS5) 7 All . 2i4 

• Nand Ram i' Fakir Chand, (ISRl) 7 All . 523 Thanjiiiiraju r Bapiraj'u, (IS 59 ) 

12 Mad , 113 

• Barraclio v. Sour'S. {ISTIJ 7 Mail II C., 72. See, Coler r Uaeosta, (1S19) 17 

Cnlc.eOil. •' 

74 
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has the sole power of appointing fresh arbitrators In the roont of such as refuse 
to act,' and he may appoint one new arbitrator in place of several old arbitrators. 

May retract resignation.— Krv arbitrator has full power to retract his resigna- 
tion before it has been accepted ® 

Absence. — When a person goes away from the country and remains away, 
and there is no intention to return, he is incapable of acting as an umpire.* 

Arbitration superseded — ^When an arbitration has failed, and the record 
has been returned, the Court cannot dismiss the suit, but must fix a day for the 

1 — __j .. „ — f.oe E ao».- r...» .....b jq arbitration 

■ ■ f a third person. 

did not submit 
parties to let the 

matter in dispute be settled by the third person did not supersede the reference to 
arbitration, and that before the Court could hear the suit, an order superseding 
the arbitration was necessary.® 

Consent. — Consent of all parlies is not necessary to obtain an order under 
this paragraph.* 

An arbitrator is not bound by technical rules of Court. He is appointed to 
give an equitable relief.® 

o! .tbitmor , 6- Every arbitrator Or umpire ap- 
or umpire appointed pointed unclcr paragraph 4 or paragraph 5 
under paragraph 4 or 5 have the like powers as if his name 

had been inserted in the order of reference. 

Act XIV of 1882, s 512. 

This paragraph applies to H. C and Trov. S C. C. 

Summoning witnesses 7 « (l) The Court shall issue the 

and default. Same ptocesscs to tho parties and witness 

whom the arbitrator or umpire desires to examine, as the 
Court may issue in suits tried before it. 

( 2 ) Pet sons not attending in accordance with such pro- 
cess, or making any other default, or refusing to give their 
evidence, or guilty of any contempt to the arbitrator or 
umpire during the investigation of the matters referred, shall 
be subject to the like disadvantages, penalties and punish- 
ments, by order of the Court on the representation of the 
arbitrator or umpire, as they would incur for tho like offences 
in suits tried before the Court, 

Act XIV of 1882, s. 513 

This paragraph applies to H. C. and Prov. S. C. C. 

» TrojlucVonsth Roy v. Collector of Beerbhoom, \V. R.. (18D1) p 333. 

* Rampersvl e. Juggermutb, (1880) 0 C. L. R. 1. 

» Joy Miingul Singh v. Wohno Ram, (1871) IS W. R , 33 ; 23 \V. R , 420. 

* Gadwlhivr r. Oango Pro^ad, (I8C0) 4 B. i. R.. a C., SO 

* iludJun Slohun r. Kana; 0 Daw, (1803) 23 \V. R., 21. 

* Jamna Kunwar r, NaiiUtli, (1902)21 All , 312. 

* Ramiieraail c. Juggcmautli, (l33ft) 0 C. L. R., 1. 

' Retdoy V. puddii UKlmii, (1801) t W. R., 12. 
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If the defendant does not appear, the arbitration may proceed exparti.^ 

The omission to give notice to a party who has notified to the arbitrators his 
withdrawal from the submission does not invalidate the award 2 

8. AVhere the arbitn-itors or the umpire cannot complete 
Extension of time for the ftward within the period specified in 
mskins award the Order, the Court may, if it thinks fit, 

either allow further time, and from time to time, either before 
or after the expiration of the period fixed for the making of 
the award, enlarge such period ; or may make an order super- 
seding the arbitration, and in such case shall proceed with 
the suit. 

Act XIV of 1S82, s. 514 

This paragraph applies to H C , and Prov S C. C 

Complete the award — This does not include filing it ® 

Further time —Under this paragraph the Court mavat its discretion enlarge 
the period for the delivery of an award of arbitration without the consent of, and 
even if opposed by, the parties,* even af'er the period has expired,® unless the 
avvard has been delivered * The application for extension should be made m writ* 
mg, and so should be the order on 11 * 

TTkr. umr..r, m.v 9- Where an umpire has been appoin t- 
arbitrate in lieu of arbl CO, he may enter on the reference in tno 
place of the arbitrators, — 

{a) if they have allowed the appointed time to expire 
without making an award, or 
(/>) if they have delivered to the Court or to tiie 
umpire a notice in writing stating that they can- 
not agree 

ActXlVofiSSj s 515 

This paragraph applies to H C Prov S C C 

10. Where an award in a suit has been made, the 
Award to be signed petsons who made it shah sign it and cause 
and 6ied it to be filed lu Coui't, together with any 

depositions and documents whicli have been taken and proved 

‘ Ookul Cliund v. Girdharee Lai), S D , N. tV , 166G, p S3. 

’ Subraja Prablm v Marjunath, (1906) 29 Uad , 44 

* Uiiierscy r. Shamji, (1889) 13 Bom , 119 

* Gobiiut Cliundcr v Ram Ki'tien. (IS63)2 \V R , 297 

* liar Naram r Bhagwant, (ISSS) 10 All , 137 . Suppu i Gov indvcharrar. (ISS8) 

11 Mad. .8,*. ' 

« liar Nnrain c. lilngwint, (1891) 13 All 300 . L R . IS I A . 55 ; Lakshminara- 
(.imlivm f Sonissund-iram, (IS92) 15 5Ud., 354 ; Ram Monohsr r. Lai B^bari 
(ISW) 14 All , 343 ^ • 

* Moifji Preoni r Maliyakcl, (1878) 3 Alad., 59 S<e “ WnillK tuc IVkiod 

Aii''"ED,” pvra. 1C, 7, in/m. 
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before tbem ; and notice of the filing shall be given to the 
parties. 

Act XlV of 1883, s. 516. 

This paragraph applies to H. C. and Prov. S C. C. 

Award. — ^The making of an award is a judicial act, and must be done by 
the arbiir.-ttors m the presence of one another and at the same time.^ An award 
must be completed and signed by each m the presence of the whole of them.® but 
when the case has been regularly heard by the arbitrators sitting together, and an 
award has been drawn up and signed by them, the mere omission to sign the 
at the same time and m each c ' * ’ ... • r-... . 

judicial portion of their duties 
final conclusion, so that if all 

award, the validity of the draft award cannot be impeached, because they made 
out a fair copy. The draft is the award * Arbitrators c.annot delegate their 
authority to others.® An award under this para should be a single inslrurhent 
complete in itself, and should not consist of two papers bearing different dates. 
If one arbiirator signs a blank paper and is absent from a part of the hearing, the 
award is bad.^ 

Dsciiuiints. — The arbitrator should not allow documents entrusted to him by 
the Court to be removed from the record.® 

—Plaintiff in a suit submitted to arbitration, agreed to be 
bound by the ojtli of the defendant, and the arbitrators decided accordingly; 
an award.® 

Revttw — After the award is m.ade and filed, the functions of the arbitrators 
cease.*® 

Filed in Court.— The Court can extend the period within which the umpire 
U to give h\s awatd tt 

Delivery of award and documents — The act of an arbitrator m hand* 
ing an award to the proper officer of the Court to be filed is not an application 
within the meaning of the Limitation Act.** 

The arbitrators may deliver their aw.ird to a third person to be filed, and 
if they deliver It to A party, they should not hand over with it the proceedings, 
depositions and exhibits in the suit. These they must deliver to the Court. The 
correct procedure is to return the award and record direct, t* if the arbitrators 
object to deliver the documents, the Court may compel them to do so.** 


• Joy Mungul bingh r Mohnn Ram, (1869) 12 W. R., 307 ; 8 B. L. R., 3i9, Mti ; 

11875)23 W. U , 429. 

• Joy Mungnl, p«fiti'on<r, (1869) 3 B. L. R., A C , 82 ; II W. R., 433. 

• riUa.\iisundari Dam V MaUhunlal, (t87l)8B. L R.» 123 ; MatUukutti v. Acha 

Kayakan, (1895) 18 Mad., 22. 

• Kula Nagabiidianam r. KivU ScsImliaUro, (18G2) 1 Mad. H. C , 178. 

‘ Suful'jeet V. Choree Pershad, (1867) 7 W, R , 2G3. 

• Joy Mungul .Singh f. Mohnn Ram, (1869) 12 W. R , 397 ; 8 B L. R., 319, not€. 
’ Benode Lai Pakrasy r. Pian Chnnder Pakraxy, (1897 ) 2 Cale. W. N., ecsciv. 

• Joy Mnngul Singh r. Mohun Ram, (1869) 12 W. R., 397 ; 8 B. L. R., 319, noK. 

• Bha-iratli r. Ram OhuHm (18S2) 4 All., 231. Put see. Waliullah r GhuDm 

Ah. 1 all , 53) : lickliraj bingh v, Dulliama, (1832) 4 All., 392. 

" Dm to Singh r.'Posail, ((893) 9 Cale , 073. 

" Kupaltaur Venkataramayyar, (I8S2) 4 Mad., 3ll. 

•• Rol^arl* r. Hirri'cn. (I89l) 9 a I,. U , 209 j 7 Calc., 

‘ • Jijal Sund^Ti V. Sonatau,-(1870) .O B. L. P,., . 337 . 

*• J^y MttngMl Smgh r Mol.nn lUm, (1809) 12 \V. P... .307 s S B. L. R., 319. noK- 
’* Xwningr. K»g,r, (ttOO) 17 (^e , 832. 
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Decree — If the award has not been filed, it is doubtful if a decree can be 
guen * 

Notice : revision — It is a nntenal irregulanty if the Court gives judgment 
without issuing nonce, and the judgment mil be set aside on revision." 

Limitation — See art 176. Schcd II, Act XV of 1877, (Art 178, Schl, 
Act IX of 1938 ) Limitation begins to run from the lime the award arrives at the 
Registrar’s odice for the purpose of being filed * 

11. Upon ftny reference by an order of the Court, the 
Ststemrat of special •'^I’bitrator OT Umpire may, with the leave 
ca«e by arbiirattirs or of the Court, stat© the awRrd US to the 
whole or any part thereof in the form of 
a special case for the opinion of the Court, and the Court 
shall deliver its opinion thereon, and such opinion shall be 
added to and fortn part of the award. 

Act XlV.of j882, s. 517. 

This paragraph applies to H. C and Prov. S. C. C. 

The Court has no power to sanction a rule made by the arbitrators, making 
the piyment of their fees a condition precedent to their hearing the reference.* 


Power to modify or 12. The Courfc may by order, modify 
)rrect award. qj, correct an award, — 

(а) where it appears that a part of the award is upon 
a matter not referred to arbitration and such 
part can, be separated from the other part and 
does not affect the decision on the matter re- 
ferred ; or 

(б) where the award is imperfect in form, or contains 
any obvious error which can be amended without 
affecting" such decision ; or 

(c) where the award contains a clerical mistake or an 
error arising from an accidental slip or omission. 


ActXIVof 1882, s 518 

This paragraph applies to H C and Prov S. C C. 

The arbitrators should confine their enquiry and the evidence to the matters 
referred ,* since an award on a matter not referred is null and void * An award 
that goes beyond the terms of reference is to that extent wf/r’ti Where 


J HimutooHah v lleeiun, (J870J l3 W. R , 62 

• Rnngasanii v. lluttusami, (I 8 SS) 11 Mad., HI ; Cliatarbhuj Das v. Ganesh Ram, 

(1898) 20 All., 474 . 

• Nobin Kally Dabee v. Ambica Cham Banerjee, (1901) 5 Cnlo W. N., 813. 

• Robarta Steel, (18SM 8 C. L R., 439. 

• Krishna Kanta r Bidja Sundari, (1863)2 B. L. R,, App., £5. 

• Moshahel Sinch f Kononiatty, (18711 15 W. R , l72 ; .Tafri Begum v. Seed 

All Raza, (lOOrt) L. R., 28 I. A.. Ill ; 5 CMc. TT. N., 555 ; 23 AH , 383. 

T Murotae Ah t>. Sakknat Ali, (1900) 5 Cale. W. N., €81 5 23 All , 394. 
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' ■' — ’--r the Judge, and others by the partfes them- 

e gtven, instead of mixing them all up and 


Clause (<:) is an innovation which speaks for itself. 


13- The Court may also make such order as it thinks 
Order as to costs of fit respecting the costs of the arbitration 
arbitration. where any question arises respecting such 

costs and the award contains no sufficient provision concern- 
ing them. 

Act XIV of 1882, s. 519 

This paragraph applies to H. C. and Prov S. C. C. 

If the submission does not leave the question of costs to the arbitrators, they 
cannot enter inio the question, and if they do, ihe Judge should refuse to file the 
award ® Rut when all matters in dispute between the parties are referred to an 
arbitrator, he has power to deal with the costs.* 

It would seem as if the questions of costs was left wholly to the discretion of 
the Court. Where all matters m difference between the parties in the suit were 
referred to arbitration under an order of the Court: that the arbitra- 

tors had power to award interest after the date of the submission and to deal 
with the costs of the reference and award.* 


Where awaid or Court may remit tho fiward 

mailer referred to aril- Of any matter referred to arbitration to 
trationmayiioromuted. re-consideration of the same arbitrator 
or umpire, upon sucii terms as it thinks fit, — 

(a) whore the award has left undetermined any of the 
matters referred to arbitration, or wlrerc it 
dcterniincs any matter not rererred to at bitra- 
tion, unless such matter can bo separated with- 
out affecting .the determination of the matters 
referred ; 


(6) where the award is so indefinite ns to be incap- 
able of execution ; 

(c) where an objection to the legality ^of the award i.s 
apparent upon the face of it. 


Act XIV of 1882. s. 520 

This p-iragraph applies to II. C. and Prov, S C. C. 

^Awftrd : bindlnR. — Unless the Court had no power to refer, it c.mnot go 
behmd the aw.-ird,* and give something not aUowcd by it.* Where an award, 

‘ ItoKl.o, Kurnlun r. IIunwRree, flSCS) 3 W. It , Mis., 27 . 

* Dipdui^r Rhiik»n,(lKS'>) SUIom , 82 . 

* Mmld»o«<ioilun r K")U»b ChuMlrr, 2 Ind. Jur., K. B., 12. 

‘ Jti.I.snUl p. Ndthnram. (lifts) IB. 1. n.,0. C, J., 14 t 

» K»b»i, n.i r. CsriK*. (Ifis 3 ) 3 All., WO 

* «loj«lChanl"r r. rro},nlroC'Jini»r.(IS 7 »)aC I. It. 33 S. 
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Vhich purported to be .1 considered nu.trd of the arbitr.itors, framed after con- 
sideration of the statements of the p.arties and the evidence of witnesses was 
found in reality to be merelv the adoption by the arbitrators of an agreement 
arris ed at and signed by the parties to the reference, it iv.is held that this would 
pot pre\ ent the award being a valid and binding award between the parties ^ 

Ccnstmction —'Vhz Court must construe an award by the language of the 
award Itself, and not by the oral evidence of the arbitrators^ An award drawn 
up by an unprofessional arbnrator m India is not to be construed according to 
the same principles as an aisard settled by counsel or a solicitor in England, but 
in accordance with what may reasonably be supposed to have been the intentions 
of the arbitrator = 

Remit— If, on a perusal of the award and the record, the Court finds that 

the arbitrators base fallen into such mistakes or omissions as cannot be amended 
under the last paragraph, of this Schedule it must return the award for 
reconsidcrralion ,* the Court cannot decide such matters of its own motion ® On 
the other hand, the Court should be careful not to remit a case unnecessarily.* 

A suit b.iving been referred to .arbitration was dismissed by the arbitrators 
fordefmli, whereupon the plaintiff objected to the award and charged the 
arbitrators wdh collu'ion The Juilgc, fiudins that the charge was not made 
out, referred the matter back to the arbiirators for a proper award field, that 
the plairnifTs rei o'at'on of b»s consent to the reference did not put an end to the 
arbitrator’s power ^ 

Undetermined.— If, unilcr a gcneml reference, the arbitrators given costs 
but omit to give interest, the award should be remitted * 

Where the arbitrators have neglected to decide issues essential to the deter- 
mination of the case, and refuse to do so when the case IS remitted, the Court 
must try the case ® Cut a separate finding on each issue is not necessary when 
the whole matter in issue between the P-tcties is decided by the arbitrators^® 

The condition that the award shall dispose of all matters referred to arbitratton 
may be waived by the consent of the parties before the arbitrators »» 

Apparent illegality —An award cannot be remitted under this paragraph 
unless ihe illegality is apparent on the face of it but if illegal or defective on 
Its face, It should be at once remitted.*'' 

Where pl.iintiff and one of three defendants submitted their dispute to 
arbitration held, the aw.ird was not void as between them, because ihe other 
defendants had not joined in submitting the case to arbitration.** 

Oath of a party — Where the plaintiff in a referred case agreed to abide 
by the oath of the defendant (given on an idol) and an award was made accord- 

> (Jotardlian V Jailusheo, (1000) 22 All , 221 

• (iutieshee v Cliotay Lai, {1880) 3 AH II C , 117 

> Abdul Majid V Kadn Deg.im. (1898) 20 All , 245 

• Mohuii Kishen v^ilmofaun, (1867) 7 W. R . 400 

• Luchrace Narain v Pyle, (1879) 2 All H. C , 150. 

• Tarnnalh Cliowdhry v. Manick Chunder, 14 W H , 409 

’ Ablaklieo Kooct v. Ooiluu, (1871) 15 W R , 331 

• Pliiran v Bahoran, (1885) 7 All II C , 3G7 

• .Tonardoii v Sambliunath, (1889) IG Cale., 806. 

(icorge f Vastian buury, (1899)22 Mail , ‘202. 

'1 Makund Ram r. P.ili'i Ram. (1894) 21 Calc . 590 . L R . 21 I A , 47. 

** Naiiiik Cband r Ram Narajan, (1879) 2 All , 181. 

• • Luclinie« Naraiu v Pyle, (1879) 2 All II C , 150, 

“ Bidioka f Aminlo 1.^11, (1879) 4 C L. R , 63 
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ingly ; held, the award was good but all the parties must Join in the agree- 
ment.® 

Limitation. — See art. 158, Sched. II, Act XV of 1877. 


15 . ( 1 ) Ah award remitted under paragraph 14 be- 

Ground-' for getting comes void Oil failure of the arbitrator or 
aside award. Umpire to re-consider it. But no award 

shall be set aside except on one of the following grounds, 
namely : — 

(а) corruption or misconduct of the arbitrator or 

umpire ; 

(б) either party having been guilty of fraudulent 

conceahnent of any matterwhich he ought to have 
disclosed, or of wilfully misleading or deceiving 
the arbitrator or umpire ; 

(c) the award having been made after the issue of an 
order by the Court superseding the arbitration 
and proceeding with the suit or after the expira- 
tion of the period allowed by the Court, or being 
otherwise invalid. 

(2) Where an asvard becomes void or is set aside under 
clause (1), the Court shall make an order superseding the 
arbitration and in such case shall proceed witli the suit. 

Act XIV of 1882, S. S2t. 

This paragraph applies to M C. and rro%'. S C. C. 

An .award remitted becomes void if the .arbitrators or umpire refuse or 
refuses to reconsider it, uuhoul any proof of corruption or misconduct.* 

An award Ins no effect so long as there is ajudicial order setting it aside * 

Corruption or misconduct.— Corruption or misconduct of the arbilra- 
t«r or utT.tute r • • > ' . ■ ■ • „ Court should 

look carefully c ■ ■ ' ... nt partiality on 

the ground tl ■ ■ ... that they had 

tendered tbeir • ■ accepted;’* or 


Walliiiullah V. Olnilam 

• Iy>\»iraJ Singh e. Dulhms, (1SS2) 4 All . 302. 

• Jlohun Ki-hon v V.hoobun, (1867) 7 W. P... 406; Del Xarain v. Rajraonce, 

(I'-M) 3 W. U , 1C8 ■* 

‘ 1 ilrpalrick T. Maenaghten, (1S74)21 W. It., »51. 

• 1‘urri.h Kath r. Nnl-m Cliumltr, (|S69) 12 \V, K , 03. pee, Sham r. .MifH (1507) 

• s-nuk Ka-h^c r Or.-, (ISTfi) 2 .\1L If. C., 241. 

b)_V^nt r. I'nonsUi. (I874)2-2U’. R.. 447; Xftiniulth r Un-a.lai, (1855) 

• .'11 . 271, [l.gt 81 12 W. It., 01) 

' '’’i'l.ik'lS' "" 

C n., (JS^S) JO All , 137, (but ac* I* R , JS 1. A., 53, 13 AIL, 3'I0). 
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that, though they had awarded damages to plaintiff, they made him pay costs,’ or 
that their award IS erroneoni,* or that they decided the case against the written 
statement of the defendant, ^ or that they received and decided the case on what 
was not legal etidence,* or the mere circumstance that the arbitrators had some 
interest in the subject-matter of the suit,® or that one of the parties, through the 
fault of his agent, had no knowledge of the proceedings,® or that the parties did 
not concur ’ is insuflicient to set aside an aaaard 

But an award will be set aside for anything known as misconduct in'English 
law.® The Code implies the arbitrators shall all be present at such meetings fas 
are essentia! to the lahdity of the .i«.ard,* and when two out of three arbitrators 
examined witnesses in the ab:>ence of the third, the award was set aside.’® So, 
where one of the arbitrators who never attended or took any interest m the’piocee- 
dings signed the award.” when three out of five arbitrators were notipresent 
and did not sign the award, though it purported to be signed by all of Ilhem,’® 
where the arbitrators improperK added another to their number ® or refused, to 
hear witnesses produced by either party,'® or took evidence and ^received 
documents without gitmg the other side an opportunity ot meeting .and answering 
such etidence or seeing the documenis and meeting the inferences deducible 
from them or held meetings m the absence of one of the parties, and did not 
gi\e them a fair and reasonable opportunity of being heard,’* the awards were 
sec aside 

Absence— It is the duty of all the arbitrators to attend every meeting 
which takes place, and they ought all to act together in every stage of the 
proceeding” bo, where four out of five arbitrators after having made their 
award, granted an application for rehearing, but before the matter was reheard 
one of the four died, and an order sinking off the application was made by two 
of the surviving arbitrators, thit ihe award was not valid ’* 

But where two of the five arbitrators, who were pleaders on eitherlside, 
ceased with the consent of (lie paities ami argued the matter before the other 
arbitrators, the .iward was held valid, inasmuch as the order of reference provided 
that in the event of the absence of two arbitiators, the arbitration should be 
continued by the other three ’* 

‘ Mohendronath Bose v Nusseo, I Ind Juc , N S , 224 

* Naser All f Tmoo Doasia, (ISCO) C W R , 95 

* riooroo Churn v Ram Dhti'>, (|867) 7 AV U , 28. 

* Howard v. Wilson, (1879) 4 Calc , ‘231 , buppu v GoLindaoharjar, (1853) ll 

Mad , 8.3. 

* Senuk Kachce ti Oree, (1870) 2 All H. C., 941 

* Mackenzie v Hume, I Tay, and Bell, 41 

’ Ld Mohun v Surja, (1907) 11 Calc W N., il52. 

* Gan,;a Sahai v. LekUrnj Singh, (I8S7) 9 All , 253. 

* Nand Ram u Fakir Chand, (l$S5) 7 All , 523. 

Tii.tmmira;u v Bapir.sju, (1889) 1*2 Mad , 113 

“ Ram Guttce v Tliikoor Doss, (1874) 22 W. R., 418 , Sreeiiath Gliose v Ra? 

Chundor, tl867) 8 W R,. 171. ‘ •' 

•• Ram Naraiii Roy v Bvij N.ath MalU, (1902) 29 Calc , 50. 

I* I’liiran f Balioran, (1873) 7 All. 11 C., 367 

** Rughoobur Dj al v Mama Koer, (IS82) 12 C, L R., 50). 

** Cursetji .Tclnngir i' Crowder, (1894) IS Bom., 299. 

'• Toolsimony Dassea f. Sudev i Daseee, (l$9S) 3 Calc. W. N., 361. 

Srecnatli Rajohumler, (1862) 8 W. R., 171 ; but see. Nailiar r. Gobicd (1905) 

“ Booiijail Mathoor f. Nalhoo Shahoo, (IS7S) 3 Calc., 375 ; 1 C. L. R 4^ 

Pebendra Nath » Abhoy Cbirart, (|S83) 9 Calc , 905 ; 12 C. L. R , '525 
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An arbitrator may delegate to a third party the performance of acts of a 
ministerial character, so long as he exercises his own judgment on the matters 
referred.^ 

The fact that the arbitrators had faded to account for delay in making an 
award does not justify the presumption of fraud.® The term “ misconduct ” does 
not necessarily imply “corruption”.® 

Within the period allowed — An award after the timee allowed is 

invalid,* *’ - — ' ■ ' 3 ,b but 

the Court comple- 
ted.® It r Time," 

s. 

Limitation. — For limitation of applications to set aside an award, see art. 
158, Sched 11, Act XV of 1877. 

Appeal —An order refusing to set .aside an award is a judgment and an 
appeal hes under s. 1 5 of the Letters Patent * An appeal lies from the finding 
of a first Court on the cjuestlon of misconduct by arbitrators 

Revision — An order setting aside an award on the ground of misconduct 
of one of the arbitrators is not subject to revision* An error of law does not 
\itiaie an award, and the High Court cannot interfere in revision on this 
ground to This paragraph does not deal with question of jurisdiction but specific 
grounds on which awards may be set aside if a subordinate Court in setting aside 
an award, takes an erroneous view of what amounts to misconduct, the High 
Court cannot interfere under s. too t» 

16 (1) Where the Court sees no cause to remit the 

Judgniont to i>o no- ft'vftrd OF any of the matters referred to 
corthng to awnrd. cirVitration for ro*cons\derrttion in manner 
ftforeSiUd, and tio application has been made to set aside 

' Itiutiv V. Mwwieipvl C«miwiUe»«f Lahore. flOyll f4.R,29l A,, IdS •, 29 Cole., 
»'4 , (lOitJ) 7 Calc. W. X., S2 

* Siilappa i'. Dviehand, (IfNii) 20 Rom,, 132. 

* Kali Charaw S/nUf v SaMt ChuniUr Clinwdbury, (I0ir2) 7 Calc. \V. X., .'>15? 

nnCilc,3h7. S‘-e, a? to roi*c‘>iiducl, .\dima r. Oreat North Scotland Ity , 
App , Ciis. (IS91), p 41 

* liar Narain r. Ilhagwant, (IS'lO) |l . IS I. A., .*,3 5 13 AH , 300 • Bam 

>Ianohar e. LM luhan. (Ih92) 14 All., 313; Lnkihroinnrnrimham. r. 
Sonn^unilatnm, (1S22) 13 Mad , 334 ; Caun Shankar v Bahhan, (1892) 14 All., 
347 ; BluRwnn r Xuml Lill, fISSG) 12 Cnlo , 173 . Sim«on r Vcnkat.igo- 
■jAlaTn , f 2 Had , -iTS 

* (i.aiiri Shankar r. BahVan Lai, (1S92) 14 AIL, 347. 

* IjvVahminaraiiTnlnm r Somasnmlaram. (1892)13 ilaiL, 334 ; Badri Narain p. 

Shoo Koer, (1800) 17 C*lc,, 512; h, IL, 17 I. A., 1 ; Blmc" an Daa r. Abu 
Ahmed, (1892) 10 Bom , 263. 

’ A»o.liill4h T. Maliaramad Nttc> (1903) 27 All , 430. aiwl Me, liar Naraiw e. 

- -• r. Shamji, (18S9) 13 Bom , 1)9; liar 

' • Ifc IL, IS I A,, .*>3; Amnnijini e 

■ ■ ■ • tam r. Bliawam Din Bnm, (lOOpeC 

, ■ *, 1171, a,,;#. 

* ^"3171'' Dtxaee, (189S) 3 Calc, \V. N., 3l7;2a Calc-. 

* ChainrSm-Hr Uanga. (lSs3) 5 AIL, 293. 

** 'n’ ^ Calc , IC" ; 1. B., 20 1. h., SI 5 

' ^3'>(i.i'^*'i‘i' ^'™*^®''‘lerC»ioin1hury, (1902) 7 Ole. tV. N., 5l5 ; 
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tlio award, or the Court Ims refused such applicatiOD, the 
Court siiall, after tlio time for innking^ such application has 
expired, proceed to pronounce judgment according to the 
award. 

(2) Upon tlie judgment so pronounced a decree shall 
follow, and no ajipcal shall lie from such decree except in 
fco far as the decree is in excess of, or not in accordance 
with, the anard. 

Act .\I\' of lES; .S 52; This paia applies to H. C .ind Prov S C. C 
Sees no cause — See Atl} Genl V Etnerson^ 

Award. — Tlic w ord “ .uvard " .is used in the last sentence, means the award 
given by the arbitrators • Rut the Court 10 passing judgment must confine itself 
10 the phintifTs claim and give .1 decision thereon •* When referees are in effect 
valuitors rather than arbitr.itois, no judgment can be given m terms of their 
avv.ird ‘ 

Xjltnttation.— The period of limitation for an application under this paragraph 
IS tendi)»,® and judgment should not be delivered until the ten days have 
expired * A suit based upon an award is not barred bvart 91 of the Limitation 
Act, merely because u impugns part of it 1$ invalid .and ultra viresJ 

Impugning award— p-arty impugning an aw^rd and seeking to set it 
aside IS not bound to contest the proceedings, step by step, and appeal against 
every interlncutorv order He ni ly advance all his objections when the awaid 
IS delivered ® Rut he should be careful to bring to the nonce of the CouiC within 
the ten d.ijs any objection he may have to urge or any defect he may perceiv’e ,® 
olh “ ... 

be • 

or 

gui 

though the judgment does not embody a suggestion of the majority of the 
arbitrators which vv as mere surplusage .** and the muter cannot be remanded 
to the arbitrators'® But where a party did not object in the first Court that 
the aw ird «as invalid having been made after the lime allowed, it was held that 

‘ in <}, 13 I) , I9l, [) 2nh , Sir .)uhu Moin llnld , «« ii, 19 Cli D , IJi.i 

• Jawali.r Sni^li r 11 ul Rjj, (I8S0)8 All . 

‘ liuii Xatli V MaiiKh Cbumlei, (1870) I* W R . 40*) 

• Chomiuy Money v n.iiii Kmkiir Dntt, (lOUI) Cilo , 155 , 5 CJaR \V. N , 242 
‘ ActXVof 1887, Sthd II, art I5S 

• Gunga X.iram v Rdiii Cliand, (1873) 20 W R . 311. 

’ Jafn Dtgim v Sjed Ah Rj^a, (lOOU) L R , 28 I A , 111 . 5 Calc W X , 5S5 • 
23 All . .383 

• SUeonjtlve Rimnstii. (18C?) 10 Moo I. A , 413 5\V R,r C , 21. 

“ llvncy Mailhub v Hurry Sloliuii, 2 Iml .?iii , X S , 16. 

S.v'liti Chvrau v Ti iik Cliamlrv. (1871) 8 B L R , 310 , 15 W R , F B., 9. 

• ‘ Plot'll) Clnuulcr tj Huru Monee (18.3) 24 W R„ ISS ; anj see Joy Mun'^ul 
.8ingh t Moiiun It im, (1873) 21 W U , 420 ® 

>* Ramonongrii Cliobev f rutmoorlv, (18G7) 7 W. R, 2115. Sreenaih t P.it. 

chunder, (lSb7) 8 W U , 171 ^ 

»• Ihlii Bus. in //iS m.'tero/; (IS70)5 B L. R . App , 75 

v‘ Surboreo Kint v A nd\ v Ktnt, (1873) 2l) \V R., *220 ; 12 B. L. R , App. 10. 

»• Pohkir Perilu I V. I’Jiuhttm, (1870)2 All H. C., 235. 
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' i.> -r.i jr... • the first Court, he could urge in the 

' on the other hand, it has been held 
• es, instead of ten days, were only 
which a decree was given and the 

proper remedy was by review.® 

• ■ * ■ ' ' ■ ■ ’ within ten days can 

15 of this Schedule.* 
rencft does either, and 
- ly ratifies the action of 

' • • cannot be questioned.* 

efits arising therefrom, 

the award cannot he impeached * Once an award has been passed and a decree 
made on it, neither it nor the decree can be modified * In a suit under the 
Specific Relief Act to have an award declared null and void and for an injunction 
against the defendants to restrain them from suing the plaintiff on the award, 
held, that the piaintiffs were not entitled to a decree, as they had not shown that 
the award, if left outstanding, would cause them serious injury, nor had their 
conduct been such as to call for an exercise of the Court’s discretion under 
s 39’ 

Appeal —Finality follows the award® So, there must be a valid award 
made within the period showed by the Court,'® though not submitted to the 
Court within that time and though a trifling addition may not affect the 
• ••■ • • ••• • r .V the award 

pealable '* 
IS made an 

• . • a decree 

lere might 

• • • • ich alleged 

ecree and 
render the 


* Chulu Mai V. Ilari Ram, (t8$6) 8 Alt., 548. 

* MonjU, MnUjalicl, {1878)3 Mb<1.. 60. 

* Muhammatl Ahid f. Muhi»mm»d, (1880) 8 All , Cl ; and Ram Karain Roy >, 

Haij Nath Malta, (1902)20 Cnlc , 36 

* Raturjit I'crtap r. Dulhin Gntat) Kocr, (1897) Cl Calo , 409 

* Urijmohnn V. Shiam Singh, (1002)24 All., tCl. 

* Ahniid r. llssa, (1S93) 17 Dorn., 0o7 ; 18 Bom., 495. 

' Yiilloy Mahomed r. DrttuUioy, (1401) 23 15om., 10. 

* 4.1,.,.., » j.f.f nonm 07 r,,lr , Cl; 4 Calc. W. N, 92; 

■ ' . iCalo, IG7 sOCalc. W. N.,22e, 

■ • . erred to in Janokev Nath Roy r. 

. « • ' . . 'leljendra Nath V. Sarhamangolft, 


• .Toy I’roVaih P Rlieo Oulim. (18^) II Cale . 37 ; .Del>emlratiath p. AuUioy, 
(18»1)0 Gala ,9(C,; Komt.1 Achen V. Pangi Achen, (1898)21 Mad , 4a') 5 Indur 
t>iiti*H4raini r KamUiUI ItAltmaiinir, (|9i>l) 20 Mad , 47 t Ramesh P. Karuna- 
timji, 33 enle., 403. 

Cliuha M\1 r. Halt Bam, (1880) « All., 513. 

ivt^n.ha S'nh r S*ft)SmsnpiU.(lSS2)8Ctt)e. W. N.. 916. 

» ll<uo S^»mdurr»- 1 M»p r. Srertlhnr IMiulUchariee, (1872) 17 W. R . 332. 

J»«ahsr y,nsh p itul BaJ, ( 1880 ) 8 All.', 410 

ll‘'72) 17 W. U , SO; Mai<hii*a<lsn r. OMoito Chunder, 
Ilk,'.,! . t, • t"'; H B. T,. 11,316, n&'e ; Bamireddv V. Mummamldy, 
>1.1 Mad 11. U.401;Kc.nil.i Arhenr. I’angt Achen, (Jb08)2i Mad., 403. 

• ‘ ‘mMlt.i* Tl«mmana,(l«jin)20M4d,7C. 
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award no a«ard in Uw nor to impugn llie \aldity of an award But an 
appeal will lie if the decree is m excess of the award, or not in accordance with 
it, or there IS no \.ahd aw.ard, or the Court has no jurisdiction to hear the suit* 
So that if some of the parties ha\e not joined in the reference,* or the matter is 
not in issue ,* or there is no final award ,• or an award with a suggestion, and 
the decree docs not follow the award exclusue of the surplusage suggestion or 
if It gue an interest which the arbitrators base not awarded,® an appeal will lie. 
And where the Munstff before the expiration of ten days discussed the evidence 
and delivered a judgment on the merits which coincided with the award; /le/ti 

> . fd and that an appe.il lay.® 

■ ■ ■ - ai and void (t/> tniho ,*® or 

■ ■ A.C'i when the arbiirator was 

• ■ ■ ■ - isure of this f.act was made 

before the arbitrator wis ' appuntei or the debtor of one of the parties and 
this fact was not disclosed When a decree has been made upon a judgment 
given upon an award, and is not in excess of, and is in accordance with the award 
an appeal from such decree will lie on the ground that the so-called award upon 
which the lodgment and decree are based i» from one cause or another no award 
inlaw. Where an applicition to set aside an award on the ground of the mis- 
conduct of an arbur Mor has been made under paragraph 15 , and such aopUcation 
has been refused after judicial determ-nation and a decree made under para. 16 , 
which IS in accordance with and not m excess of the award, no appeal based on any 
similar ground will he from the decree so made But an appeal will lie in the case 


pointed in a suit under the N W P. Rent Act ( 1881 ) ** 

First Court —It has been held that the finality allowed to a decree passed 
under Act VIII only refers to the decree of the first Court, and where a Judge 
improperly admits an appeal from an order refusing to uphold, or a decree up- 


' Ramdhan Singh v Karan Singb, (1890) 18 All., 414. 

* Krishnan Chctli i- Muthu P.vlandi, (IS99)i2 Mad., 1”2 

• Bindessurif Jaakee, (1880) 16 Calc, 432, and not otherwise, see, Bahadur 

Singh V Negi Raman, (lOOS) 30 All,, 161. 

‘ Joy ProUash t>. fSheo Golam, (1885) II Calc , 37. 

‘ Ram Bhwnjnn r Sreekishen, (1869) 11 W. R , 140 

•SashuCt- •■'■n' » 17 w n v> 1^. R., 3J5; 

Boonia ' ‘S * IJnjpal, 

(1834J 1888)11 Mad, 

85 (coil 

' Surborcc Kant r An.idja Kant, (1893) l!0 W. R,226,12B.L R, App 10. 


• Mohuii Lull t>. Joy Narain, (1875) 23 W R , 105 

• Gungi Narnm v Ram Chain!, (1873) 20 W B . 311 , 12 B. L R , 48 see for an 

explanation of this case, Waair Mabton t>. Lubt Singh, 7 Calc., ICC. 
o Saturjit Pertap f DulhinGuI.vb Koer, (1897) 24 Calc., 469 ; Bidyadhur Panda 
V Kalti Bchara, (IS99)*4 Calc. W. N , xlvii ; foil, in Walji i- Ebji, (1905) 29 
Bom , 285. Nandram Daliiram r. IfcmchaDd Jadavchand, (1893) 17 Bom 
357 


»» Kali Prosanna Ohoso f Rajani Kaot Chatterji, (1893) 25 Cale„ 141. 

>* Mahomed WahiJndin r. Hakiman, (1893) 25 Calc., 757. 

>• Ibmhini Ah t Molism .4Ii, (1890) IS All , 422, foil in Kaj'imnddm r Pucch 
(1907) 29 All , 584. » ueco, 

>* Fahimunnissa r. Ajudhai.x Pras-ad, (ISSI) 6 All., 170. 
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as it did not appear he knew of the defect in the first Court, he could urge in the 
Court of appeal that there was no award on the other hand, it has been held 
that an appeal does not lie' where the parties, instead of ten d.ays, were only 
allowed a few hours to object to an award on which a decree was given and the 
proper remedy was by review.* 

As to whether a person who does not impugn an award within ten days can 

- 1. mentioned in para 15 of this Schedule® 

■ or consent to a reference does either, and 

• le proceedings tacitly ratifies the action of 

• ' • void and cannot be questioned.* 

■ ' accepting the benefits arising therefrom, 

■ ■ lan aw'ard has been passed .and a decree 

made on it, neither it nor the decree can be modified.® In a suit under the 
■ •• •" nnd void and for an inj’unclion 

ng the plaintiff on the award, 

• ' as they had not shown that 

erious injury, nor had their 
• the Court’s discretion under 

s 39 T 

Appeal —Finality follows the award.® So, there must be a valid award ;* 
made within the period allowed by the Court,** though not submitted to the 
Court within that time p* and though a trifling addition may not affect the 
decree,'* the general rule is that a decree which does not strictly follow theaward 
is appealable }'* .and a decree strictly following .an award is not appealable.'* 

' • • * •’ • — has made an 

• • om a decree 

• ^ • • there might 

' ■ ‘ ~.«..eaure 01 tne such .alleged 

Court which passed the decree nnd 
be of such a nature .as to render the 


• Chuh.s Mai v. lUrl Ram, (tSSC) 8 All , .148. 

• Monjl V MoJiyakcl, (1878)3 Mad.. 89. 

• Miiliammnd Abul t‘. Muhammad, (1888) 8 All , C4 ; and Ram Narain Roy *v, 

llftij Nath Malta, (190’) 29 Calc., 30. 

• R.iturjit I’crtaji r Dulhm Gulah Kocr, (1897) 24 Calc , 4CD. 

• Drijmchan r bhiani Singh, (1902)21 All , JC4. 

• Alrnic*! r, K^^r, (1S93) 17 Bom., (157 ; IS Bom., 495. 

• Vnlltfj' Slahometl r. Dittubhoy, (1401) 23 Bum., |0. 

• Miama Suiidram t. Alxlul l.itlt. (1900) 27 0»lc , Cl 5 4 Calc. W. "N, 92; 

• . . IV. b’.. 220, 

■ ■ • t Nath Uoy r. 

■ ■ 'i » • ' ■ » ‘ 'iarbaniongola, 

• .)<! •• Auhhoy, 

' • 40.*; Indar 

■ 1 • « . • ■ , r. Karuna. 


’• Clnih\ p Hatl Rani, (1880) 8 All., r»l8 

*• l».t--n.),a S**U, r. S*rt.imrngata,(|882)RCalc. \V. N., 91C. 

lluio IWtP P. Bliattachnrjcp, (1872) 17 W. R . 352. 

■ Jawahart-msh r Mill R*), (|.«80) S All 419. 

' |1‘*<2) 17 W. R , 30} 5radlin«uihn r. CKldoito Cliunilrr, 

lr.!^^ V. J-R.316, «or« ; R«mir«ldv p. MiimmamMy. 

•• V . ‘'•^•■‘''‘5K..mh,Apl.pnr.WnglAc1.cn.(liv08)2tMad„ 405. 

•uartt.l r Tl ammana, (RnCI) 2« Mod , 7C. 
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award ro award in l,\n ;* nortoimpucn the aaldity of an award* Put an 
appeal will lie if the decree »s in cccc'S of the award, or not m accordance with 
it, or there IS no \alid award, or the Court has no juindiciion to hear the suit.® 
So that if some of the panics have not joined lO the reference ;* or the matter is 
not in I'suc .* or there is no final award ,* of an award with a su_.:gestion, and 
the decree docs rot follow the award exclusne of the surplusage suggestion or 
if It gne an interest which ihc arbitrators have not awarded,* an appeal will lie. 
And where the MunsifT before the expiration of ten days discussed the evidence 
* icided with the award: helti 
■ • • fd anrl that an appe.il lay.® 

* ■ ■ ■ ■ • .tl and void ol’ tutho or 

■ ■ . when the arbitrator was 

■ ■ • ■ . ^ , isiire of this fact was made 

before the arbitrator wms .app »mte I * or the debtor of one of the parties and 
this fact was not disclosed '* When a decree has been made upon a judgment 
given upon an award, and ts not in excess of, .and i> in accordance with the award 
an appeal from such decree will he on the ground ih.at the so-cilled award upon 
which the judgment and decree are biscd iv from one cause or another no award 
inlaw. Where an npplic uion to set aside an aw.ard on the ground of the mis- 
conduct of an arbiiruor has been mide under paragraph 15, and such aophcation 
has been refused after judicial deiernvnaiion and a decree made under para 16, 
which IS in accordance with .and not m excess of the award, no appeal based on any 
simihr ground w ill lie from the decree $0 m.ide Hut .an appeal will lie in the case 


biun passed in accordance with the aw.ard of the majority ut the arbitrators ap- 
pointed in a suit under the K W P. Kent Act (1881) ** 

First Court —It has been held that the finality allowed to a decree passed 
under Act VlII only refers to (he decree of the first Court, and where a Judge 
improperly admits an appeal from an order refusing to uphold, or a decree up- 


’ Ramdhan Singh v. Karan Singli, (1890) IB All., 4l4, 

’ Krisbnan Chetti c Mutliu Falatidi, (lB99)ii Mad., 172 

• Binde'iun e Jankec, (18S9) 16 Calc, 432, and not otlicrwiso, see, Bahadur 

fcmgh V Negi Raman, (1903) 30 AU , |5l. 

* Joy Prokash v bheo GoUm, (1893) 11 Calc., 37. 

* Ram Bliunjun v Sreekish^n, (1869) II W. R , 140 

• Sj ~ _ - - - - L R , 3J5j 

IBSSJllMad'l 


’ Rurborco K.aut V An.idya Kant, (1893) 20 AV, R,226,12B L R, App 10. 

* Mohun L.1II V Joy Narain, (.1875) 23 W'. R , 105 

• (iwngx Naravn c Ram CUand, (1873) 20 W R . 311 ; 12 B. L. R , 4S see for an 

explanation of this case, Wazir Mahtoii v, Lnlit Singli, ^ Calc., 166. 


■o Saturjit Pcrtjii i» DulliinGul.ab Koer, (1897) 24 Calc., 469 , Bidyadhur Pan^a 
V N'aU Be^.ara, (189a):4 Calc W N. *lvi. ; foil ... Walj, v Ebb (1905^0 
Bom , 2S5. Nandram Ualuram p Ncmchand Jodavchand, (1893) 17 Bora 


“ Kah Pros.inna Chose r Rajaoi Kant Challerji, (1S98) 25 Calc. 141. 

«• Mahonied Walududm r Hakinjan, (ISOS) 25 Calc., 757, 

*• Ibrahww Ah u llohs.n AU, (18(M» 18 All aaa foil ?_ x-... ,, 

(1907)29 AU , 534. ' ’ U>J'rauddiD e. Puech, 

»• Fahimunnissa v. Ajudlixia Prasad, (1884) 6 AH., 170 




1182 


THE CODE OP CIVIL PROCEDURE. 


[SciiED. IL. 


holding, an award, a special appeal hes to the High Court and though no 
appeal will he from a 3udgment passed according to the award, an appeal will he 
from orders passed in execution under s. 47.* 

Second appeal.— Where there is no appeal, no second appeal lies.^ A 
second appeal lies from a decree of the lower appellate Court made in ac- 
cordance with the award by an arbitrator, whose award the first Court had set 
aside * 

Revision.— If the Coutt has not jurisdiction to hear the case in which an 
award has been given or has appointed arbitrators without jurisdiction, the 
decree on the award is subject to revision “ When an order setting aside an 
award for the arbitrator’s misconduct is made, the order is not subiect to revision 
It is an interlocutory order and may be made a ground of appeal against the 
decree.^ 

Reg judicata — A judgment and decree passed in terms of an award under 
this paragraph constitute a res-jtidiaUa.^ 

^ Privats alienation, — A decree given in accordance with this paragraph 
is not a private alienation ^ 


Order of reference or agreements to refer. 

17. ( 1 ) Where Any persons agree in writing that any 
Appiioation to file in <iifference between them shall be referred 
Court asrcctncnt to lo- to arbitration, the parties to the agree* 
ar 1 rn ion. ^ ment, or any of them, may apply to any 
Court having jurisdiction in the matter to which the 
agreement relates, that the agreement be filed in Court. 

( 2 ) The application shall be in writing and shall bo 
. numbered and registered as a suit between one or more ot 
J-fr to be interested ns plmn* 

dfntTofitnr.t'Jtheothersi other of thorn us chfen- 
„|l tho portic. or. i/ the oppliciition hos been presented J 
plnintiff and tho other therwise, between the applicant 
— ^ as defendants. 

5 B. L R, App. 

•ina noViomlronltii *. 


• I'urcd.nalh r Xobin Chnntltr, (U- 


u.i ....mill r .>01, in i.hnn'Jtr, (It 

I’ra^vlr, a> W R . 93 } 5 B. L R. 

OWioy Cluirti, (ISfl'Ji 12 «5 I r.^ V.Wx'otj Ml 401 Dohandronitii 

M&in^ KiK-r, (JSC9) I F' 

'■ 0) 


viauj) I 

f'lnch X. SatUpil, fissn ' 
Mul., 172, 


* IfiiniUo.4Lifi V. Hccrun, U9TO) 13 W. U , Oi 

* Osng\ amrun Roy r. JUn.uj, jigoj) c Cnlc \ 

^ fii.yntin Ch^mn r. rroH,».l l>ur»an, (1903) 8 C»lc. W, 

' Ijdiiulfift r. Sulrsmsnia, {1815)8 Mail., iri * ' . SM* 

^Rugmlinr. (IbSl) f. M».i„ 41,’ 


■* ail, 219, p, 
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(3) On such application being made, tlie Court shall 
direct notice thereof to bo given to all the parties to the 
agreement, other than the applicants, requiring such parties 
to show cause, within tlic time specified in the notice, why 
the agreement .should not bo filed. 

(4) ^V^lere no sufHcient cause is shown, the Court shall 
order the agreement to be filed, and shall make an order of 
reference to the arbitr.^tor appointed in accordance with the 
provisions of the agreement or, if there is no such provision 
and the parties cannot agree, tlie Court may appoint an 
arbitrator. 

Act XI V of 18S2, s 523 This piragr.iph .applies to H C and Prov S C. C 

PersopB a^ree --An .agreement to refer an existing dispute to arbitration 
IS binding and capable of enforcement like any other lawful agreement by the 
parties to it and by and against them only * 

Where in a reference m.ide, the arbitrators were empowered to make a 
partition but a power to sell was omitted held, on the .award being made a rule 
of Court, that the Court had no power to order the sale of certain property which 
the arbitrators could not divide and recommended to the sold > When both 
parties to a suit referred the matters m dispute to the Court, and agreed to 
abide bv its decision, and the Court passed a decree awarding a certain sum to 
the plaintiff, held, that no appeal lay from (he decree, the decision of the Court 
being m the nature of an arbitrator’s aw.ard * Where an agreement to refer to 
arbitration is not in writing this provision does not apply, nor does it apply to an 
agreement to refer to arbitration m a pending suit * 

Revocation —It is almost a umvcrs.al rule that .a submission to arbitration 
IS revocable before the award is m.ade ,* but submission once made is not 
revocable without just cause " Telegrams sent by both parties to the arbitrators 
requesting them to stay further proceedings do not amount to revocation of 
their authority ' A reference to arbiiialion may be revoked if it tnanspires that 
the arbitrator has been acting as .rw-w/rM/.ir of one of the parties without 
remuneration or the arbitrator is indebted to one of the p.aities .at the time of or 
after the reference and does not disclose the fact ® Where matters in difference 
have been submitted to arbitration the submission IS not revocable without just 
and sufficient cause Where the submission has been made a rule of Court 
and has become the subject of a suit, it can only be revoked by leave of the 
Court upon good cause being shown * 


* Hira Singh r Gnnga Sahai. (ISSI) 6 All , 322 

* Chumimoiiy Dossee t> Nisturinco, (1878) 3 C L R., 3o7. 
> Zam v. Kalalui, (1899) 23 Bom , 752 


‘ Tmcowri Dcy r Fakir Ciiand Dey, (1903) 30 Calc , 218 


* Surubjeet v Gouree Vcishad, (1867) 7 \V R , 2C9 

* Naga*.V'\ my V Ruii^a«amv , (ISS5) 8 Mad , H C, 46, Pe^tonieo 

t Maiiecl£joc,'{lSo6) 3 Mad H C. 183 ; 12 Moo I A. 11; 
P C , 51 , Svntanija i Itamarav 1 , (1S71) 7 Mud II. C. 

V K.vlicli.uiil, (1S74) 21 W R.39o. 


Nusserwanjee 
•2. 10 W H. 
, Ramacoomar 


' Kellie r Prnscr, (1877) 2 Cak , 445 
Coley t Uicostv, (1S90) I7Calc , 200 


• Malionud WaluJuddm v llakiman, (190*2) 29 Calc , 278 , 6 Calc. W. N. 235 

• Peiumalla v. Pcrumalh, (1901) 27 Mad., 1I2. * 
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Agreement to refer — An agreement to refer is equally binding whether 
it is filed in Court or not ^ An agreement entered into between the manager of 
a Tramway Company and one of tts conductor’s providing that the certificate of 
the manager in respect of the amount to be retained by the company as security 
shall be conclusive evidence between the parties is an agreement to lefer to 
arbitration.^ An agreement to refer the matters iri dispute tn a ‘■uil to arbitration 
whether filed under tins paragraph or not, ousts the jurisdiction of the Court to 

proceed with the suit.® 

When Court will not order agreements to be filed.— Where parties 
had executed a deed agreeing to refer all matters in dispute to the arbitration 
of three persons and nne of the arbitrators refused to continue to ?ct, and the 
other two consequently refused to proceed with the reference, the Court refused 
to order the agreement to be filed in Court;* and when parties to a suit as 
well as those not engaged in the litigation agree to refer all their disputes to 
arbitration, the award should be filed, although the litigation is pending * 

As to an agreement to refer future disputes to an arbilmlor, see the under- 
noted case « A general agreement to refer future differences to arbitr.ation 
comes within this para, and maybe filed m Court. The para is not confined to 
cases in which a dispute actully existing at date of agreement is agreed to 
be referred to arbitration. Out (he agreement must name the arbitrators An 
agreement which provides for the future appointment of arbitrators does not fall 
within the paragraph The effect of the last clause is to give the parties power to 
nominate the arbitrator even when they have agreed that he shall be appointed 
by the Court. Iri such cases, the Court must appoint their nominee;^ the wording 
is altered from that of the old Code. 

As to an agreement to refer to a foreign tribunal see the under-noted case.® 

May also nominate —Where the arbitrators are named, but there is no 
provisions for appointing .an uo»pire, the Court cannot nomm.aie one.® 

■Declining to act —If an arbitrator declines to .act. the parties should be 
heard in regard to the appointment of his successor by the Court ' o 

Remand —A Court to which a matter has been referred for trial under 
0. XLI, f. 5 , cannot act under this paragraph.** 

Appeal —A order disallowing the agreement to be filed is not open to 

appeal;** but if the Court h.as no jurisdiction and files the award, the procedure 
is subject to revision *® A decision passed under this paragraph is a decree and 
an appeal lies;** which is based on the ground that a proceeding under this 
section is not a suit. 

» SlicoHili- Slicf) SlnuVftr Singh. (IfOj) 27 All. 51 ; but reo the distinction 
Ulwccii lliv reference atnl *n ngrecnient to refer, see, Ailliibai r. Ours.smlas, 
11 Itom , H)9, jip,210, 212. 214; Talialr. Iti'hcsbftr, ilSSDJS All., 57. 

• A^lvarn Xiklli X, CwViwM.fc'Ctvnway* Co y ll 232. 

• Shell lilt r, nheo ShanVsr, 27 All , 51. 

• Hrooke r. Suriljnl, (IS73) 12 11. I-. U , App., 13. 

• IlsriislsbUs r. Ul'i'neliAnd, (ISSil) 4 Dom., i. 

• Willi, j »n.l StorVej, L. U . 1 C. P., C71. 

• Kurulhlioy Mchrsll ll<iinl'*y A I'crria Js^xigatien C' 3'., (l^fO) 20 Pom., 232. 

• Law r. fUrrclt, S C lb, 25. 

• Muhitnmxd AbM r Muh«mTBS«l, {l'«s81 8 All., Gl. 


C.. 170 ; Oohind HxvaI, 

• r M (IS7H) 3 M»'l. 

5 All.. 


• Coley r JHcrxsta.llM') 17 CiT- 
' Narvl It-xni r Kaltir Chsiid, 7 

• r.hti.;wxti r Vurmeshre*. 

(I'SII 0 AIL. IhO j IWton, 
H. t~. I'll ; tUja Kmi.lr - 

• Jlml-M ,.|r .Tai'kee, (18x5) IG 

• <1 ...1 I HJ-.w.lu i;i 

V 7 f • , I'K of D«* 

11 1 ths* • 


from 

which 
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Arbitration Act — Paras »7. I9, 2o, 2i, are now superseded by the 
Arb iration Act, iS-)?, in phces where tint Act prevails * 

Legal representive — The nghl of a legal representative to enforce a 
contract to refer depends on whether the right dealt within the reference is 
of a personal character or one which surv ives to the legal representative When 
H IS one that survives, the proceedings before the arbitrator do not abate on the 
death on a parts * 


18 Wiiore any party to an agreement to refer to 
Star of suit whfn- •'H'^itration, or anj' pei’sofi eJaiming under 
tiif-r.- IS an agrvoinviiv to liim, institutes ativ suit against any 

IV vr onr.itration otlici’ pufty to t!ie agreement, or any 

jierson claiming umlor him, in respect of any matter agreed 
to bo referred, tiny party to such suit may, at the earliest 
po''Siljlc oppdi tuTiity and iii all cases before issues are settled, 
appU* to the Court to stay the suit , and the Court, if 
satisfied that there is no sullicicnt reason why the matter 
should not be lefcrred in accordance with the agreement to 
refei to arbitration, and that the applicant was, at the timo 
when the suit was instituted and still remains, ready and 
willing to do all tilings necessary to the proper conduct of 
the arbitration, may make an order staying tliesuit 

This IS a new provision, and applies to H C and Prov. S C C see sect 31 


19 The foregoing provisions, so far as they are con- 
Pro>,.„„,-.p|.lu.i,i= sistent ^yith any agreement^ filed under 


to pro'eediii; 


paragraph IT, shah be applicable to ail 
pi oceedings under the order of reference 
made by the Court under that paragraph, and to the award 
ad<l to the decree following theieon. 


Act XIV of 1882, s 5:4 

This paragraph applies to H. C. and Prov S C C 

So far as they may be consistent with any agreement —These 
words do not (irevent a Couri selling aside an award for misconduct of the arbi- 
trators, though there is a clause m the subm-ssion, that the award should be 
accepted as final * 1 hey do not mean tli it the agreement must contain in every 

case an express provision as to what ought to be done if any arbitrator is 
unwilling to act, in order that a Judge may act m conformity to it, and that para. 5 
has otherwise no application The reasonable construction is that the action 
of the Judge under para 5 should not be inconsistent with the agreement, if it 
contains anv speci.il pro* ision on the subject * 


' Protap ChiiiiitcT Di'j v Tuolaty Pvss Iley, (l9i>J) 29 Calc , T91. 
» I'ciumalLv t> Piruniall.i, (1^8)27 Mad , 112 

• Burld Rangii • Kiil-ipalli, (ISSI) 6 M«l , 3l>S. 

• P.il.i Pati iWiiniun »• SpctJiarania, (1S8JJ 17 Mad , 49S, 

75 
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.Aj'Mfralion ■iyifJtoiif Ihe inUrvention of a Court. 

20. (1) Where any matter lias been referred to arbitra* 

tion without the intervention of a Court 
»Se??eferrrdSarbn. an award lias been made thereon, any 

rMionwitiioutmtenen- person interested in the award may apply 
tion 0 ourt Court having jurisdiction over 

the subject-matter of the award that the award be filed in 
Court. 

(ii) The application shall he in writing and shall be 
numbered and registered as a suit between the applicant as 
plaintiff and the other parties as defendants. 

(3) The Court shall direct notice to be given to the 
parties to the arbitration, other than the applicant, requiring 
them to show cause, within a time specified, why the award 
shovild not be filed. 


Any Cowr/— These norilsnre subsi'iiuted for the lori’est Cour/. 

A s.nlid Rw.vd is opemine although neither parly has sought to enforce it by 
suit or by .'ipphcatioii under this p.'traur.'iph ’ 

Referred —The n.Muf.sl guardi.m ofa Hindu minor can refer.* But not 
Ifl a pending suit wiihout the leave of the Court ‘ 

May ftpply — In order to set the ' ■ • * 

teference to aibitraliun and .an an.ard ma * • 

party to the a» inl. bat .tny person inie ' * 

front the d.iic of the .ttv.iru— .art- lj6. • ■ * 

written in it but the date It was handed < • ■ ■ 

tenfied, and issue nonce calling; tin the parties to the arbitration to show cause 
why the award should not be filed * 

The arbitration award should he filed with the .application otherwise the 
Coon cannot act bat secondary evidence of its coiitcnii is admissible if the 


* flnngvlhar r, Malivlu, (I8m)S Horn , tM 

‘ K*r*in?h Dit r .\]'rUi>n IVhkI. {lOlt) 31 CaK, 2'M. 

' llhajahsri t lUl ary, M C,l«. , RSI. 

* nom<«i Kit'.n r llurn/V.ll. (|S02) |9 Cftlc , S3I. 

* Ch''lll r Clnnnvtliamhi. (I90|) Ct Mad , 32l>. 

* Sidili aum r Tsra-k CJ.uwl. r. (IS7l) 15 W. R . (F. tt ), 0. 

’ ntiyruh Jha r llonvman l>iitt, (ISCA).”, W. U , 123 

* r Clian<l.T, flSTi) 2MV. R., 2t9 ; Duito Mftgh r. 

U>^al. ,575 

* Jnt,r, r I.r.l-ipl.d'.-r.) VAIL. 310 


r H«-nin.tts7ii, 13 W. r... ez 
V Mitnn*nh, (la>b) 12 Ua>1., 331. 
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award has been lost* If the a>resai:ril to arbitrate provides that the award 
may be delivered b:t by bit, each portion dnided may he de ilt with as a separate 
award under tins para ;* the applica'ioo may be «mde without any valuation 
of suit* A cnil Court can file an award to winch as^riculiurist dehtoisare 
parties without adustin,* the accounts under the Dekhan Agriculturists Relief 
Act, (Boinbay Act XVIl of 1879)* 

Objections to factum or validity of submission and award —The 
Bombay High Court has held that where objections which, in the opinion of the 
Court, are not merely frixolous or colourable, are raised to ilie factum or validity 
of the submission and award, the Court Ins no |urisdiciion to deal with them and 
must reff-r the ptrties to a regular suit ;® This opinion is, however, opposed 
to that of all the other Hijjh Courts in India ,* It has been held in this last 
case that the jurisdiction of the Court to order the award to be filed and 
to allow proceedings to be taken under it is not taken away bv a mere denial of 
the reference to arbitration on an objection to the validity of that reference ^ 

Jurisdiction —The Court in which th** application is made must have 
jurisdiction over the whole matter of the award, and if the salue of the subject- 
matter IS grea'er than the money limit of the Court’s juiisdiction,® or is from 
Us nature not a matter of which the Court can take cognizance, the application 
should be returned ® 

A and D entered into partneiship for the purpose of carrying on a tea gar- 
den at Darjeeling The partnership-deed was eKecuted in Calcutta , but both 
parties resided out of jurisdiction The deed coiuaiocd provisions for reference 
to arbitration in case of dispute in m uiers relating to the partnership Disputes 
having arisen, arbitrators were appointed in accoidance with the terms of the 
deed, and they subsequently made their uward in Calctitu to the follow ing effect 
that B’s share in the p.irineralup projieity should stand charged with the pay- 
ment of a certain sum found to be due by him to the plamnfl A , that B should 
execute a mortgage to him as secunty for payment and that the tea garden 
should be sold in Calcutta In an apphcaimn under s 327, Act VI U of 1859, 
to file the award , kild, that the High Court at Calcutta had jurisdiction ; that 
the award might be filed in any Court m which a suit in respect of the subject- 
matter of the award might be mstiiuted, and as by reason of the execution of the 
deed of partnership, part of the cause of action aio«e in Calcutta such a suit 
could be instiuited with the leave of the Court*® Matteis in dispute between 
certain panics were submitted to aibitiation within the juiudiction of the High 
Court and an award was m ide in due courses The mattei to which the award 
related was the partition of property, pan of which was situated cmside the 
jurisdiction of liie High Court Application was then made that the award 
might be filed nnd a decree passed m its terms, when it was objected that the 
Court had no jorisdicuoii to enieriam the application ffc/d, that tlie Cuurt had 
jurisdiction inasmuch as the right to have the award filed had originated wiihm 
the jansiiiclicm 


' Gopi Reddi v Malianandi, (IS97) 15 Mad , 99. 

’ Shosheniukhi v Nobin Cliuntler, (1879) 4 C L, U , 92 

• Klioda Buksb r Ifowla, (iSTO) H W R , 255. 

• Mohan e. Tukaram, (18971 21 I»om , 63 

• Tejpur r Maliaoiiied Jamal, (1890) 20 Bom., 5Di> ; .S.i>iutl Xaihu t> J.ii Shankar 

(188'>) 9 Bom , 254 

• Anint Ram I' D.i«rtit B.ani, 17 All., 21 , teferreil to in Osneah Sin'-h v Kashi 

Singh (I 9 OC 1 ) 28 All , 021; Chinta MalUyja i Tliadi Gan'-ireilJi (mOTl 
20 Iliad .8') s. • \ 

' Mohomed Wahidiiddin r Hakiman. (tS9H) 25 Calr., 757 ; 2 Calc W. N 5’0 

• G.ingippa V Kapinappn,_(ISS2) 5 Mad H C.. 12S , Balknshna Bhashkar 


r/Kir/s, 2 lioiii. H. C , 

* Altaf lIo«scin i Gnsh Cliuntler, (1S71) 15 W. R , 53C 
> Kellie r. Fr.iser, (1877) 2 Calc . 445. 

* Seshayja v. Chengayyn, (1901) 24 Mod.. 31. 
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Parties may submit matters pending in a suit, with other matters, for arbi- 
tration and determination under this paragraph and it is not necessary that 
the .agreement to refer should be reduced to writing before it can be binding.® 
Small Causa Court. — When a matter is referred to arbitration without the 
interiention of any Court, a Small Cause Court tn the mofussil has jurisdiction 

to entertain an application ur-*— **- i • • » i •. 

relales to a debt not exceeding 
defendant resides within its ]un 

jurisdiction of a Court of Small Causes can hie an awird.* 

Withdrawal — An application under this p.aia can be withthwn under 
s 373, old Code, prior to the delivery of judgment and preparatinn of ihe decree.® 


Award — A document merely recommending a solution of the matters in 
dispute is not an award® If there was no matter indifference between the 
parties which could be referred to .'irbitration, the valuation made by three 
persons appointed by the plaintiff was not an aw.ard wnhin the me.anmg of this 
paragraph ® 

Functions of arbitrators —After an a».ard has been made and handed 
tn the parlies, the functions of the arbilraiors cease'® lU fore effect can be 
given to an .aw.ard fay execution proceedings, there must be a judgment according 
to the award and a decree following thereon ** 

Suit.— This paragraph is not imperative upon a person whn seeks to enforce 
his .award He mav do so in a regular suit,'* or hv may sue m the fdiernatiie 
on the original stale of facts'* Disputes between members of a Hindu f.ini‘ily 
were referred tn arbitrators, who made an .uvard as to hnw the whole of the 
property should be divided In purs-j.ance of the award part of the moienble 
properly was diiided Subsequently oneof the members of the family died. 
The pkamtiff, another member of the family, sued to enforre the award or m ihe 
alternatise fur pamtion — that the alternative claim for partition was bar- 
red by the award and (3) that s 53; old Code, did not preclude the plaintiff from 
suing to enforce the award.'* Where an award cannot be filed and. a decree obtained 


‘ 'niiUcuinhi's tlo) r llurryihm R«j, W. R.. ISfll, Mi« , 21 i Honialab. 
1I114 e. Ulsmchiind, 4 I. 

’ Mii'lli'xi M.itijw r Nilnvmrt. 18 \V. It , .an al«o, n-thil Sin-'li r. 

Miiliii Ihim. \V. K , IlHCl). 70 

• Film I’.irnmvniok r SdaitiilUli. I 15. L. U, A. C , 43 : H tV R 57* 

RriiUi: r. Kildji. (ItsTI) 10 Horn. 11. C., .at 

• n»lkri*!inii r lv»k«hmni>, (I87*»l 3 15 »m, 219, aUf, r McRastor, 

(ixnii) 13 Mn.l ,.3H 

• (5*uri Shankar r Mauls KrxT, (I'10I)3I Calc., 

• Mshfimsd WiiliiihvMin e llakiman. (Ib<s) 2.1 Ode. 7.’»7 ; 2 Ode. \V. K.. .'>29 ; 

Int Hsramind r. D'»jftl, (IfO) 2 Cde L. .1 , 142, ond IJdnri r. Cliunni. 

(IIVU) A. W, N., 118 

' .lanki r. Cajan, (jWl) 3 All , 4 *7 ; IVinouvand r. Mmuh Stindirs, (1001)27 
.Mad., iVi ; f.iU. in Tliiravenesdath r. Vaidiiisth.s, (]Oii«;i 2!l M.sd ■ Su.'!. ^ce 


• Niiiid.iloU M<x)kirj<wr Clmwlrr Kant. (iHsSl 1 1 Ode., .1.a<5 

• Ma-fiashirnr I'.siii'-diw sr Sm-h. (Run) S<i Calc., Rll. 
Dull.. r l)>*sd, {IXMjOCaK.ST.*. 


lil.*anU^« r JlV-d.il. I5..in,, niBj «shr». lUm r. Ka.hoe N'ath, (ls7»J 

- r.ssa|.|a. (ier,H ]4 Mad II C.ll!! 

r.smvt.vlrs, (|vy»i 1.1 Mail . 474 S.- «U., .T.fn llccsm r .‘5ir<l 

Ml H'.vt), j, I'jif \v. s , .Kittii \ii .axa * 

’‘'^i KnOins FarvUr. 

l^Uratfi, (ivn.;) JJ> ’ 
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upon it under this pnrnijrarh, a party is not precluded from suing upon it. 
Secondary eaidencc of the contents of the award is admissible on proof of its 
being lo'i * 

Show cause — The Court must proceed on affidavit or verified petition,® 
and confine its inrjiiirj vviihm the limits of ss 14 .and 15 * 

In Sreeram Chondhrv t- Denobundhoo,* I’ontifex, J , intimated an opinion 
“that It was not intended th.ai an ana>d should be filed under this section, 
(s 525. old Code) if either of ibe panics to the reference showed cause against it 
by affidavit or verified peiition, withm the provisions of ss 520 and 521, old 
Code (paras 14 or 15) In such cases, I think, it would be the duty of the Court, 
without inquiring into the vahdit> of the cause so shewn, to lefuse the applica- 
tion to file ihe award, and lo leave the applicant 10 his remedy by suit, having 
reg.ard to the fact that the Court has no power to deal with the award under 12 
Or to take action b> remitting the award under s 520, (old Code) The High 
Court of l’omba> h.as refused to follovv this expression of opinion ® This 
decision of the llombiy High Court has been followed m the under-noted 
case,* and by Di\i«ional Benches of the Calcutta High Court and of the 
Allahabad High Court ** It is the doty of the Court to enquire into the validity of 
the objections raised and to determine whether the .award should be filed or not,'* 

The existence of a difficult or doubtful question might be sufficient caused® 
To show cause does not me.an to object, but to allege and prove sufficient 
Cause’* .\n application for filing .an award being registered as a suit, the 
defendant raised objections and the foilowmu i-sues were rai-ecl — (i) Whether 
a certain arbitrator was nommat'-d nr accepted oy ihe deleudaut (3 W'heiher 
there was any and what illegality apparent m the award , and (3) Whether the 
proceedings were illegal ^e/d, that the defendant’s objecticms embodied m 
these issues precluded the Court from filing the award *® 

Amendmeat.— The Court has no powei to amend an award under this 
para *® 

Practice— An affidavit used on the original side of the High Court to 
oppose or show cause against a motion is, under the rules, filed in time if filed 
on or before the sitting of the Court on the day on which cause is in fact 
shown * * 

* Gopi RkMi i Mahanandi Reddi. (1892) 15 Mad , 99 

* Icliamoyee v Prosuniio, <IS83) 9 CJaJc , 537 

* Bijidhurr Monoliui, (I8S4) JO Calf , ll , Hiirrouath i Nistanni, (1884) 10 

C.alo , 74. 

* brteram Chowdliry r l>eno Bundhoo, (18SI) 9 C L R , 147 , 7 Calc , 419 ; 

and see. Ichamovee «• Prosunuo (1885) 9 Cak , 557 , Hiusaim v Mohsm 
Klnn, (1876) 1 All , 15(> 

‘ Bandekar v Dandekars, (1882) 0 Bom , 661 , and Ishward.vs v Dosibai, (ISS^) 

7 Bom , 310 

* DhaiijiWiai v. Alathmbbai, (l9tU)*28 Bom , 2S7 

’ L>utto Singh V Dosad, (188J) 9 Calc . 573. Rung Lall e Hem Narain, (1SS5} 

11 Call , ICO , hut see, Binilessnn e Jaukee, (I8S')) 16 Calc , 482 

* .Tones v Lcdgard, (1880) 8 All , 340; Jagan Nath v Mamiu, (1894) IG All 

2,11 

* SnrjvnRoot’v Dhlkarl Kaot, (1894) 21 Calc .218 

Muliammed Esuf f Ceoige, (1SS2) 4 JIad., SST , "ve also Sheard, tx mrle 

16 c. 1) . m: 

“ Rajm.il Momam I Kn«Unavalnl Malnpati, (1890)20 Bom,2iiS- Dindekarr 
Dvnrkk.us, (1S82) G Bom . CC3 
»» V«‘uk\ti‘-h Khuidoi ChanapgivcU (1S93) IT Com . G74 
«» AlUi.vklnv t JvUaiigir. (187.t) li> Bom H C. 301 Ghr.Iem Khan r 

Mahomimd, (19()l)29(ivle, 167 rviian r. 

'* Hurui k Cluiiid (kdithv. •» (I8S«) 5 Calc., (505. 
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Consent — If good cause is shewn, the appltc.itioii should be dismissed, 
le.iving the losing party to bring a regular suit,' but if both parties consent to 
has’c the enforcement of the award tried on application like a regular suit, 
neither of them can afterwards object to the jurisdiction on the Court * 

Court-fee. — Tlie Court-fee required is not that on a suit but on an appli- 
cation ® 

21 . (1) Where the Court is satisfied that the matter 
Tilings mid enforce- hds been referred to arbitration and that 
meiit of such award. award has been made thereon and 

and whore no ground such as is mentioned or referred to in 
paragnipli 14 or paragraph 15 is proved, the Court shall 
order the award to he filed and shall proceed to pronounce 
judgment accoiding to ihe award. 

(ii) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so 
far ns the decree is in excess of or not in accordance with 
the award 

Act XIV of 1882, s 326. 

This paragraph applies to H C and Prov. S C. C. 

, Where the Court is snttsfled —This first seiuence is an Innov.-uion in 
the text but the dicisioiis under the former Code were to the same elTert.* 

T he Court has no power to remit an award to pnv.ate arbitrators over whose 
proceedings u h.as no control , but must ordinarily file the aw.ird, unless it nets 
on one or other of the grounds referred to in p-ar.is u and 13 * 

The plamiilT applied to file an aw.nrd and for a decree in terms thereof, to 


■ ■ ' ' ■ Itachment 

' ■ ■ ■ ■ ' bound to 

' ■ . illegality 

appealing on the fice of ii.® 

A person c.innot revoke a submission to arbitration without j'ust .and sufficient 
cause.' Mere revocation docs noi bar ihe filing of an award ;* but if tlic agree- 


• Taint Ithsgiii r iTSS*) It 0. Ik, 171 5 Muliiniiiind Kcaiii e Alam 

Mun, (IV.II) ISCilc.. 411; L. Ik, Uj I. A , 7.3. 

• HuromUh r. NiMnriiil. (I'»‘>4) 10 Cd" , 74 

• IM.11 r.hs-ut r M.,n..nor. (IS«52) It C I.- It , 171 ; Khwls Rukdi f. Mo«l», 

(IS.O) li W. Tv , 2.",> ; lliblhnr r M'm'ihur, {|R'<1) 10 Ude , tl. 

• Jo,»,r I.».lgsnl, fj'.vr.js All, AlO ; lliirmnkth r. Ntnirini, (tt*<«l) 10 Calo., 

.» Tut Mf, r..i,.l..M«M r. Jaukce, (Ibt'ij Jtn;n|<.,4'*2. Fmli r. Milunneil 
7 It.m L. j; , ;p.,. 

Ui.Mn** (IS» 5 ) tl Rom., Si ; AlUrakhU • .Ttbnngir, (Itvfl) 10 IkiDi, 


• D.n,•^r.lr Hom,, TC7. 

TTiii„s»tmj,(IS74)S\!a.b II C , •!«. 

• v.'vmy.V n*'7n7 't«.l It r, ia? 
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ment to submit does not define the powers of the arbitrators .t or the whole 
award is not tendered 5* or the arbitrators have been gn Ity of misconduct,® 
or have gone beyond the deed of submission ;* or when the .iward leaves undeter- 
mined one of the principal subjects of dispute,* the award should not he filed, 
If the award is filed, the Court should then proceed to pass Judgment according 
to the award and draw up a decree ,* if the award be rejested it is not null and 
void and the applicant can sue to enforce u m a regular suit ^ 

Shown — The word '“shown” is not equivalent to “alleged’’ but it is 
necessary that one of the grounds mentioned in para 14 or para 15, be proved to 
the satisfaction of the Court, before the Court is justified in refusing to file the 
award ® 


Representation — Proceedings under this paragraph are of the nature of a 
sun, and a minor must be perleclly represented ® 

Succession Certificate Act —bee the under-noted case 


Limitation — An application tr» pass judgment in terms of the award is not 
an application within the Limitation Act Uut a suit to enforce an award not 
being a suit to enforce a contract is governed by art 144 of the limitation Act.i® 


Appeal.— See section 104 nw/e which state* definitely the order in respect 
of awards which are now appealable. 

Revision —If an objection raised is not of the kind referred to in paras 14 
and tj, the Court should reject the appbcaivon to file ihe award and leave the 
parties to a regular suit^® and $0, if he refuses to a file an award, his order is sub- 
ject to revision 


Effect of not filing the award —An award made by private submission 
may be valid and binding, though no proceedings under this paragraph have been 
taken to enforce it 1* It may be set up as a ground of defence m a suit relating 
to the subject-matter dealt with by it and will bar the suit 

22 The last thirty-seven words of section 21 of the 

K«l„,on „l crtam ‘‘P.Ply 

words IQ tbe Specific to any agreement to veter to arbitration, 
Relief Act. 1877. award, to which the provi- 

sions of this schedule apply- 


' BindesRun V Jankee, (tSSO) 16 Calc , 4Sd 

* Itaj Chunder i' lirojendro Coomar, (137-1) 21 W R, 182 , Oopi v Mahanandi, 

12 Mad , 311. 

* Nader All v Majoo, (1874) 2i W R . 377 

* Dagdusa v Bhukau, (1835} 9 Bom , 82 , JuvU Singh v Naiain Da*, (ISSfll 3 AIL, 

5J1. 

* Dandekar v Dandeknrs, (18S2) 6 Boni , 663 

* niniutollali V Heeiun, (1870) 13 W R , 62 

» Kola Seetivmnu v RollipnrU, (1SS'») S Mod H {C , SI . Niirsingh Gariwan 
t>. Futtoo, (187.1) -9 'V. B , 42ll , Bvswoiitapa r R%nu, (lS8j) 9 Bom , S6. 

» Jagan Nath v Mannu Lai, (1894) 16 All , 2ll 
» Vasndev V Narayan, (lS7I) 9 Bom H C., 289 
!• Ranieliandra r fiapa (1892) 16 Bom , 240. 

' * Xshwardas v Dosibai, (1833) 7 Boro , 316 


' Socnavalli Animal w Moth-ij va, (I9l)l1) 23 Mad , o9S , see also, Sheo Narain 'n 
Bern MaclUo, (1901) 2.1 All , 285 

» Bijadliur v. lloiiohur, (18S4) lOCalo , II . bamal v. .T.iishankar, 9 Bom., 254 
‘ Maiia Yikiama ». Mahthvry (1878) 2 Mad. 68, Dagdusa r Bhnkan 9 
Bom , 82 , Bindessiiri t> danker, (ISSSV 16 Cilc , 4^2 ’ 

» Surobject f ('.onree Petsb-ul. (1867) 7 \Y R . 269 : Si-e also, Ramvad Sahoo t- 
Doolar S.vlino, 9 W R , 441 ; Mohe-h Clmndcr r Bulorani, C W 'R '94 
» Mah.ammed Newflr Khan r Alim Khan, (1891) JS Calc , 414 • L R is I A 
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The last thirty seven worrls are ; — 

“but >f any person who has made such a contract and has refused to_ perform 
if, sues in respect of any subject, which he contracted to refer, the existence of 
such contract shall bar his suit ; cf Arbitration Act, tx of 1899, paras. 3 and stcis 
IS, ante. 

23. The forms set forth in the Appendix, with such 
Forms Variations as the circumstances of each 

case require, shall bo used for the respec- 
tive purposes therein mentioned. 
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Xo I 

Arriji vTiov FOR Ordi.r of RrrERrscE 
(TV/Zf of sutt^ 

1 This suit IS insiiiuted for {state n.iture of tlatui) 

2 The mitter in difTerence bctneent the parties is {state matter of dij^crcnce ) 

3 The applicants beinj; .all the parties interested have agreed that the 
matter m difference between them sh.all be referred to arbitration 

4 The applicants therefore .apply for .an order of reference 

A. B 
C D 

Dated the day of 19 

XriTt- If the p.arties are agreed .as to the arbitrators it should be so stated. 


No z 

OhRCR or HF.SEUb'iCC 
{Title of suit) 

Upon reading the application presented on the day of 19 

It IS ordered that the following matter in difference arising in this sun 
namely — 


be referred for determination to X and Y, or m case of their not agreeing then to 
the determination of 7 ., who is hereby appointed to be umpire , and such arbitra- 
tors are to make their aw.ard in writing on or before the day of 

19 , and in c.asc of the said arbitrators not .ngieeijig in an award the 

said umpire is to make his .award in writing within months after the 

lime during which ic is within the power of the arbitrators to make an award shall 
have ceased 

Liberty to .apply 

Given under my hand and the seal of the Court, this day of 19 , 

Judge 


No 3 

Onui,). loll AppuiNTMFNT OF Klw Arcitp VToR 


Whereas by .in order, dated the day of ig 

[stite or.ter of le/oirht and de.Uk,ie/usal,.t. , of a>-bitrafor\ ,t is by consent 
ordered dm /. be appointed »n the place of X (deceased, or as the case may be) to 
act as arbitrator with Y, the surviving arbitrator, under the said order • and it is 
ordered that the award of the s.aid arbitrator* be m.ade on or before the ' 
day of 19 
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Given under my hand and the seal of the Court this day of 19 


No 4 

SfEcui. Case. 
of suit') 

In the matter of .an arbitration between A. B. of and C. D. of 

, the following special case is stated f«»r the opinion of the Court : — 
\Htie iUite the facts conase/y in numbered f>tira^raphs.\ 

The questions of law for the opinion of the Court are . — 

First, whether 


Secondly, whether. 


Dated f ft e 


day of 


^9 


y.. 

Y. 


No 5 
Award. 

' {Tiilt of jui7.) 

fn (he tiuithr 0/ an arintrntion between /!. D of und C. D, of 

WjieKCAS in pufsuince of an ordrr of reference made by the Court of 

and d.ated the day of 19 the 

following matter in diflerencc between A- Tt. and C. H , namely, 


has been referred to ut for determination ; 

Now we, basing duly considered Ibe matter referred to ns, do hereby make 
our awardlas follows 
\Vc award— 

<«) that 


(2) tint... 
Dated the 


dty of 


*9 


X. 

Y. 





THE THIRD SCHEDULE 


EXECUTION OF DECREES BY COLLECTORS. 


1 


Pon-ers 


Where tlio execution of ft decree has been 
tiansferred to the Collector under sec- 

')! C-'lk-elnr ^ ..->1 

tion Go, lie Jiiay — 

(o) proceed ns the Court would proceed when the 
sile of iinnn.vcftble property is postponed in 
order to enable the jiulgiiient-debtor to raise the 
amount of the decree ; or 

(b) raise the amount of the decree by letting in per- 

petuity, or for ft term, on payment of a pre- 
mium, or by moitgaging, the whole or any part 
of the property ordered to bo sold ; or 

(c) sell tlio property ordered to be sold or so much 

thereof as may bo necessary. 


Act XIV of 1882, s 22t 

InDon>biyit lms held thit .1 Judge, could recall a c.ise sent to the Collec- 
tor ,1 not so, 111 Allihahad ^ He is limiicd to one the three courses speci- 
fied in this piragraph. He cannot allow payment by instalments ® 

Procedure — When a decree is innsfcrred m the North-West, the Collec- 
tor’s proceedings are not governed by the Code, but by the rules made by Gov- 
ernment and s 47 does not apply as such.* 

Sale sot aside — An .application to set aside for a material irregularity 
should be made to the Collectoi bui an application under O XXI, r. 91, by 
the purchaser on the ground that the judgment-debtor Imd no saleable interest in 
the property sold should be made to Court * 

2 Where the execution of a decree, not being a decree 
ordering the twile of inimovoable property 
pursninco of n coiitrnot roecifiunny 
" i, fleeting the emne. but being n decree for 

the payment of money in satisfaction of which the Court 


• Mahudiji I nan. {ISS3) 7 Bom. 332. 

* Madho Prasad r Ifausa, (ISSi) 5 All , 3l4 { douhtful— ITargovan r nirn, (18S4) 

8 Bom., .301. Sec sl«o Similar D»s r, M«««ra Rani, (ISTO) 2 All., 407. 


• MftUvlaji 1-. Haciv (1^31) 7 Bora., 312. 

• Madho Prasad tr. Ilai.aa, (1383) o .All., 314 ; Kcsliabdco p. Radhe Pafud, (ISSD) 

• Madlio Prasad r. llansa, (1S83) 3 All , 3t4 


' Natlui .Mat r. Lachmi Narxin. (18S7) 0 AH . 43 ; Keshsbdeo r RaJhf, l».r^ 
(ISSO) 1 1 .111 , W , r. B.l,l» Do. 115*1712 ^“, ^ 
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has ordered the sale of immoveahle property, has been so 
transferred, the Colleetor, if, after such inquiry as he thinks 
necessary, he has reason to believe that all the liabilities of 
the judgment-debtor can be discharged without a sale of the 
whole of his available immoveable property, may proceed 
as hereinafter provided. 

Act XIV of 1882, s 322. 

3 ( 1 ) In any such case as is referred to in paragraph 
Notice to iw nento Collcctor shall pubUsh a notice, 

(iccree'hoiLra ®arid" to allowing A period of sixty days from the 
orproperty'*"^ claims (\ate of ils publication for compliance and 
calling upon — 

(rt) every person holding a decree for the payment 
of money against the judgment-debtor capable 
of execution by sale of his immoveable property 
and which such decree-holder desires to have 
so executed, and every holder of a decree for the 
payment of money in execution of which pro- 
ceedings for the sale of such property are pen- 
ding, to produce before the Collector a copy of 
the decree, and a certificate from the Court 
which passed or is executing the same, declaring 
the amount recoverable thereunder ; 

(6) every person having any claim on the said pro- 
perty to submit to the Collector a statement of 
such claim, and to produce the documents (if any) 
by W’hich it is evidenced. 

(2) Such notice shall be published by being affixed on 
a conspicuous part of the court-house of the Caurh which 
made the original order for sale, and in such other places 
(if any) as the Collector thinks fit ; and where the address 
of any such decree holder or claimant is known, a copy of 
the notice shall be sent to him by po.st or otherwise. 

Act XIV of 1882, s 322 A. 

4- (1) Upon the expiration of the said period, the 
Aracmi. ol .lectee. Collector shall appoint a day for hearing 
forp^ymeiii of money any representations which the judginent- 
in.nToNTati^^*"pr%er'ty debtor aiid the decree-holders or claimants 
”*‘'7 <lvsire to make, and for 
holding such injury as he may deem 
necessary for informing himself as to the nature and extent 
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of sucli ilecrocs and claims and of tlie judgment debtor’s 
iniinovoablo property, atnl may, fioni time to time, adjourn 
sucli lieiring and imjuirv 

12) here there is no dispute as to the fact or extent 
of the liability of the ju<lgmont-debtor to any of the decrees 
or cl.unis of which tlio Collector is informed, or as to the 
relative ])rioritie> of such decree or cl dins, or as to the 
li.ihiiity ot any sucli property fur tlie .satisfaction of such 
decrees or claims, the Collector shall di.iw up a statement, 
specifying tlie amount to be recovered for the discharge of 
such decrees, the order in which such decrees and claims are 
to he s itisfie*!, and the immoveable property available for 
that p'lrpn-so 

{ 1 | Wheieanvsuch dispute arises, the Collector shall 
refer the same, w ith a statement thereof and his own opinion 
tlieieon, to the Court which made the original order for 
sale, and shall, pending the leforence, stay proceedings re- 
lating to the subject thereof Tlie Court shall dispose of 
tlie dispute if tlio matter thereof is within its jurisdiction, or 
iraiismib the case to a competent Court for di^osal, and the 
final decision shall be communicated to the Collector, who 
shal’ then draw up a statement as above provided in accord- 
ance with such decision. 


Act XIV of 1882, s 322 n. 

This applies 10 H. C. 

The assignees of a decree for money obtained against a person whose 
properly has Been taken over by ibe Collector under s 326, Act X of 1877 
wliilst sucli properly w.is under the minagement of the Collector, are not entitled' 
to be placed on the list of creditors preprred by the Collector under this para 
All application to be placed 00 the said list of creditors should be made to the 
Collector and not to the District Jodg® ^ 

Practice — An appeal from a decision under this paragraph by which a d'n 
puted claim IS settled IS in Madr.is tre.ited as a miscellaneous appeal i.f 
appeal from a decree not passed m a regular suit ,* otherwise, m the N’onJj*U’est 


5 The Collector may, instead of liimself issujnrr {h 
Court .-..ul holding the inquiry rc’.Vjj 

niav 1S31.. notices nmi by par.agraphs 3 aud 4, draw up ^ U, 
hold inquiry mciit Specifying the drcuinstanee? rf 

judgiiicnt-dobtor and of his immoveable properfp «ofkr 


> Miirari D 

* Sriiuvrt"!! r 

10 Uoni , 

• Alinitd Kli 


It. Collector of Ohiiiiwr. 18 AIL, 313. 

Perm. (18S’) 4 JU.l . 4Jn ; followed in Xardytr, r 

nr Itftclho, (1885)7 AU ,563. 


r’-.jT.-Mis.,;, 
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they are known to the Collector or appear in the records of 
his office, and forward such statement to the District Court ; 
and such Court shall thereupon issue the notices, hold the 
inquiry and draw up the statement required by parapraphs 
3 and 4 and transmit such statement to the Collector. 


Act XIV of 1882. s. 312 C. 

Under the Dengal, North West Provinces and Assam Civil Courts Act, 1887, 
the High Couit has power to authorise Subordm.ite Judges and MunsilTs to lake 
cognizance of references by Collectors under tins ptragraph ; Act XII of 1887 

S. 23 (2) (c). 

6 The decision by the Court of any dispute arising 
Effect of decision of Under paragraph 4 or paragraph 5 sliali, 
Court as to dispute between the parties thereto, have the 

force of and be appealable as a decree. 


Act XIV of 1882, s 323. U. 

An appeal under this pampraph is a miscellineous appe.il and is not from a 
decree passed in a regular suit.' 


7 . (1) Whore the amount to be recovered and the 

s.h.m. fo. h,m,u. propel ty nvnilable Imvo been determined 
tion of decrees foe as provided in paragiaph 4 or paragraph 
pajnientof money. 5^ Colloctof may,— 

(а) if it appears that the amount cannot be recovered 
without the sale of the whole of the property 
available, proceed to sell such property ; or, 

(б) if it appears that the amount with interest (if any) 

in accordance with the decree, and, when not 
decreed, witli interest (if any) at such rate as he 
thinks reasonable, may be recovered without 
such sale, raise such amount and interest (not- 
withstanding tlic original order for sale) — 

(i) by letting in perpetuity or for a term, on 
payment of a premium, the whole or any part 
of the said property ; or 

(i7) by mortgaging the whole or any part of such 
property or 


(m) by selling p«art of such property ; or 
{iv) by letting on farm, or managing by himself 
or another, the whole or any part of such 
property for any form not exceeding twenty 
years from the date of the order of sale ; or 


Km. tisset 4 Jlad , 4W Stt abo. Nftrn%nn r. (ISSO) 

Court fee duty, ico the Court I’ues Act heliad. 11 ond 
Ahniscl Kh»n v. Madho l).i% (lSSo)7 All, 6C3. 
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(f) p.'irtly by one of such inodes and partly by 
another or others of such modes. 

(2) For the purpose of managing tlie whole or any part 
of such property, the Collector may exercise all the powers 
of its owner 

(3) For the purpose of improviuj/ the saleable value of 
the property available or any part thereof, or renderin^j it 
more suitable for letting or nmnaging, or for preserving the 
property from sale in satisfaction of an incumbrance, the 
Collector niav discharge the claim of any incumbrancer which 
has become pa3’able or compound the claim of anj’ incum- 
brancer wliether it lias become paj’able or not, and, for the 
purpose of providing funds to efiect such discharge or com- 
position, ina^’ mortgage, let or sell anj’ portion of the 
property which he deems suflicient. If an}' dispute arises as 
to the amount due on any iiiciimbrnnce witli which the 
Collector proposes to deal under this clause, he may institute 
a suit in the proper Court, either in his own name or the 
name of the judgment-debtor, to have an account taken, or 
he may agree to lefer such dispute to the decision of two 
arbitrators, one to be chosen by each part}’, or of an umpire 
to bo named by such arbitrators. 

(4) In proceeding under this paragraph the Collector 
shall be subject to such rules consistent with this Act as 
may, from time to time, be made in this behalf by the Local 
Government. 

ActXIVof 1882, s 323 

8 Where, on the expiration of the letting or mange- 

„ , , , ment uuder paiaofraph 7, the amount to 

Recoverf of balance i-t., 

(if *ny) after letting or be recovereci hds not been realized, the 
management. Collector shall notifj' the fact in writing 

to the judgment-debtor or his representative in interest, 
stating at the same time that, if the balance necessary to 
make up the said amount is not paid to the Collector within 
six weeW from the date of sucli notice, he will proceed to 
sell the whole or a sufficient part of the s.aid property’ ; and, 
if on the expiration of the said six weeks the said balance is 
not so paid, the Collector, shall sell such propertj' or part 
according)}'. 

Act XI\’ of 1882,5. 324 

9 (1) The Collector shall, from time to time, render 
coiicGtor to render the Court wliich made the orimnal 

amounts to Court Order for sale an account of all monies 



1200 


THE CODE OP CIVIL PROCEDURE. 


[ScHED. iir. 


which come to his hands and of all charges incurred by him 
in the exercise and performance of the powers and duties 
conferred and imposed on him under the provisions of this 
Schedule, and shall hold the balance at the disposal of the 
Court. 

(2) Such charges shall include all debts and liabilities 
from time to time due to the Government in respect of the 
property or any part thereof, the rent (if any) from time to 
time due to a superior holder in respect of such property or 
part, and, if the Collector so directs, the expenses of any 
witnesses summoned by him. 

(3) The balance shall be applied b}’ the Court — 

[а) in providing for the maintenance of such members 

of the judgment-debtor’s family (if any) as are 
entitled to be maintained out of the income of 
the property, to such amount in the ease of each 
member as the Court thinks fit ; and 

(б) where the Collector 1ms proceeded under para- 

graph 1, in satisfaction of the original decree if 
execution of which the Court ordered the sale of 
immoveable properly, or otherwise as the Court 
may under section 73 direct ; or 

(c) uheie the Collector has proceeded under para- 
graph 2, — 

(z) in keeping down the interest on incumbrances 
on the property ; 

■ • (u) where the judgment-debtor has no other suffi- 

cient means of subsistence, in providing for his 
subsistence to such amount as the Court thinks 
fit ; and 

(j'/z) in discharging rateably the claims of the original 
decree-holders and any other decree-holders who 
have complied with the said notice, and whose 
claims were included in the amount ordered to 
be recovered. 

(4) other holder of a decree for the payment of 
money shall be entitled to be paid out of such property or 
balance until the decree-holders who have obtained such 
order have been satisfied, and the residue (if any) shall be 
paid to the judgment-debtor or such other person as the 
Court directs. 

Act XIV of i88j, s 324A. 
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10. Where tlie C<ilieetor sells any property under this 
SaiM lion to be wn- Schoflule, hc shall put it up to public 
auction in one or more lots, as he thinks 

fit, and may — 

(u) fix a rea^ionahlc reserved price for each lot ; 

(^) adjourn the sale for a reasonable time «'henever, 
for reason.s to be refolded, lie deems the adjourn- 
ment necessary for the purpose of obtaining a 
fair price for the projierfcy ; 

(c) buy in the propert}’ offered for sale, and re-sell 
the same by public auction or private contract, 
as he thinks fit. 

Act .\iv of i88:. S 3:5 

11- (I) So long as the Collector can e.xercise or per- 
form in respect of tlie judgment-debtor’s immoveable property 
Rcori. tioDii »» to 01' fi»y thereof, any of the powers 
oiieuaii.in byjudjfKKiii- or duties conferred or imposed on him by 
pnra^roplis I to 10, tlie judgment-debtor 
of b> iK'crce or lus representative in interest shall be 

incoinpeient to mortgage, charge, lease or 
alienate sucli property or part except with the written per- 
mission of tlie Collector, nor shall any Civil Court issue any 
pr<;ce.ss against such property or part in execution of a decree 
for the payment of money. 

(2) During the same period no Civil Court shall issue 
any process of execution either agaiust the judgment-debtor 
or hi.s property in respect of any decree for the satisfaction 
whereof provision has been made by tlio Collector under 
paragraph 7. 

(3) The same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
affected by the provisions of this paragraph in respect of any 
remedy of which the decree-holder has been temporarilj’’ 
deprived. 

Act XlVof 18 S 2 S 32SA. 

ScoKesha\lal Ucchar f FJt.imlerdas r TribhmanJiis, ID Bom., 261, «d< 1 Gson 
Prttjad 1 -. OangA Bakih Singh, (1907) 29 AU , 4l5. * 

12. Where the property of whicli the sale has been 
lv.v..,on ,.her, pro- ordorcd IS situnto in iDore districts than 
perty 11 m se\orai onp, the powcrs and iluties conferred mid 
imposed on the Collector by paragraphs 


7G 
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1 to 10 shall be exercised and performed by such one of the 
Collectors of the said districts as the Local Government may 
by general rule or special order direct. 

Act XIV of 1882, s. 325 B. 

13. In exercising the' powers conferred on him by 
Fever, of Colleoior paragraphs 1 to 10 the Collector shall 
to compel attendance haVG the powerS of a Clvil Court to 
and production. Compel the attendance of parties and 

■witnesses and the production of documents. 

Act XIV of 1882, s. 325 c. 



THE FOURTH SCHEDULE, 


(^ee section ijj ) 


EN\CTMhST'> AMtNPED 


1 ( ‘2 

1 

1 

i 

Year * No. 

1 f^Kort title 

1 Amendment. 

ib;n Vll 

The Cotirl lees 

Act, t87«) 

1 In article 1 of Schedule I, after the word 

1 “plaint” the words ‘‘written statement 
[ pleading a set-off or counter-claim" and 
after the woid “Act” tlie words “or of 
cross-objection” shall be inserted 

1 


From article II of Schedule 11 the word 
“from an order rejecting a plaiot or" shall 
^ be omitted. 

1 

1 

1 


For the entry in the first column of Schedule 
II relating to article ]p the followiog 
entry shall be substituted, namely t-~ 

“Agreement In unCing statlog snuestfon 
for the opinion of the Court under the 
Code of Civil Procedure, 19DS " 



THE FIFTH SCHEDULE, 


( See section ij6 ) 


Enactments Repealed. 


1 

2 

3 

4 

Year. 

No. 

Subject or abort tille 

Extent of repeal 



Atitof Oottrnox 

f General tn 6’o«nc»7, 

1870 

VII 

The Court-fees Act, 1870 

Section 10, and arliole 15 of Sche- 
dule 11. 

1882 

IV 

The Transfer of Propertj’ 
Act, 1882 

Sections 85 to 90 inclusive, 02 to 94 
inclusive, 9C, 97, 99 and in section 
loo the words “and all the provi- 
sions hereinbefore contained as to a 
mortgagee instituting a suit for the 

•> 


The Code of Civil Proce- 
dure 

The Presidency Riuall Cause 

The whole Act. 

■■ 

XV 

The last parograpb of section 8. 





1 

1 VII 

1 The Civil Proredure Code 
Amendment Act, 1888 

1 So much as is unrepealed, except 
section], section 65 and section 66, 
sub sections (1), (3) and (4)- 

" 


The Presidency Small Cause 
Courts Law Amendment 

So much as IS unrcpealed. 


Vlll 

The Guardmn and Wards 
Act. I8SW. 

, Section 53 


XU 

The Repealing nml Amend- 
ing Act, 1891. 

So much as relates to Act XIV of 
1882 and Act VII of J888 


VI 

The Indian Limitation Act I 
and Civil Procedure Code I 
Amendment Act, 1892 

In the title and preamble the words 
‘‘and the Code of Civil Procedure” 
and sections 2, 3 and 4. 

1801 

i 

The Civil Procedure Code ' 
Amendment Act, 1894 

The whole Act. 


Vli 

The Funjili Laws Act 
Amendment Act, 1893 

Sections 1 and 2. 

1000 

XIII 

The Ciiil Procedure Code 
Amendment Act, I89J 

The whole Act. 

Vi 

The Loucr Burma Courts 
Act, lO'X) 

So much of the schedules as relate 
lo Act XIV of 1882. 
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APPENDIX. 


AN ACT FOR ESTABLISHING HIGH COURTS 
OF JUDICATURE IN INDIA 
(24 <k 25 Viet, C 104): \Gth August, 1S61.'] 


He It enacted by the Queen’s Most Excellent .Majesty, by and with the 
ad\ice .and consent of the Lords Spnritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same as follows 

J It shall be lawful for Her Maiesty, by Letters Patent under the great 
Tr.,.K fv.,-.. 1 Seal of the United Kingdom, to erect and establish a 

e«tabisli«M^n Judicature at Fort Wtlliam in Btiucalfoi 

.n'...i!l«n™, Snndir ■!>' Diusion of the Pre.ldenc). of UWiam 
.aforesaid, .and by like Letters Patent to erect and es- 
tablish like Rich Courts at ^Mrat and Bombay for those Presidencies, respect- 
ively. Such High Courts to be eswblishcd lo the said several Presidencies at 
such time or respective times as to Her Majesty may seem fit, and the High 
Court to be estahtished under any such Letters Patent in any of the said 
Presidencies shall be deemed to be established from and after the publication 
of such Letters Patent m the same Presidency, or such other time ns in such 
Letters Patent may be appointed in this behalf 

3. The High Court of Judicature at Fort IV/lham in lien^at, and At the 
« ... , TT 1 Presidencies of Madras and Bombay, respectively, shall 

‘ consist ofa Chief Justice and as many Judges not ex- 
ceeding fifteen, as Her Majesty may, from nine to time, 
think fit and appoint, who shall be selected from — 

\sf. Harristers of not less than five >ears’ standing ; or 


2 nd. Members of the Covenanted Civil Service of not less than ten years’ 
standing, and who shall hive served a> Zdlah Judges or shall have exercised the 
like powers as those of a Ziilah Judge for at least three years of th.at period ; or 

3rd. Persons who have held Judicial Office not inferior to that of Principal 
Sudder Ameen or Judge of a Small Cause Court fur a period of not less than 
five years; or 

4//1. Persons who have been Pleaders of a Sudder Court or a High Court 
for a period of not less than ten years, if such Pleaders ofa Sudder Court shall 
have been admitted as Pleaders of a High Court ; 

Provided that not less than one-ihiril of the Judges of such High Courts 
respectively, including the Chief Justice, shall be Barristers, and not less than 
one-third shall be Members of the Covenanted Civil Service. 


(1) By the terms of this Act the exercise of jurisdiction m any part of Her 
Majesty’s Indian Territorie# bj - ,• 

amt not exclusivo of, the general • 

In Council. .\n exercise of le 'is . . . , 

Council, whereby any jitaco or ter ^ ....... juusaiciion of 

the High Courts, is one exj»rc«lv conlemp: ite 1 by the Statute andbx-thi 
Letter* Patent iMuerl nnderi* — Ivnrprevsr. iiunih, (1879) 4 Cafe V"*- L R 
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3. Provided always, that the persons who at the time of the establishment 
. . . of such High Court in any of the said Presidencies, are 

Certain existing T^dges of the Supreme Comt of Judicature and perma- 
Judges herein named to -r .*•- r'- -. «<• c. Adawlut or 

S-ingfaLS"®" Sudd shall be und 


further ap- 
Court shall 


becor 

pointmcni for that purpose ; a 
become the Chief Justice of such High Court. 

4. AW the Judges of the High Courts established under this Act shall hold 

. ^ . their offices dunng Her Majesty’s pleasure : provided 

X*** office of {hat it shall be lawful for any Judge of a High Court to 
High Courts resign such office of Judge to the Governor-General of 

India in Council or Governor m Council of the Presidency in which such High 
Court IS established 

5. The Chief Justice of any such High Court shall have rank and precedence 

_ tT j before the other Judges of the same Court, and such of 

Precedence of Judges other Judges of such Court as on its establishment 

ot High txourt. transferred thereto from the Supreme 

Court shall have rank and precedence before the Judges of the High Court not 
transferred from the Supreme Court, and except as aforesaid, all the Judges of 
each High Court shall have rank and precedence according to the seniority of 
their appointments unless othetwise provided »n thew Patents 

6 Any Chief Justice or Judge, transferred to any High Court from the 
- , . , - . Supreme Court, shall receive the like salary, and be en- 

* 4u titled to the like retiring pension and advantage as he 
of the High Courts emiiled to for and in respect of service 

in the Supreme Court, if such Court had been continued, hi$ service in the High 
Court being reckoned as service in the Supreme Court : and, except as afore- 
said, it shall be lawful for the Secretary of State 10 Council of India to fix the 
salaries, allowances, furloughs, retiring pensions, and (where necessary) expenses 
for equipment and voyage of the Chief Justices and Judges of the severil High 
Courts under this Act, and from time 10 time to alter the same Provided always 
such alteration shall not affect the salary of any Judge appointed prior to the 
date thereof. 

7. Upon the happening of a vacancy m the office of Chief Justice and dur- 
p r ing any absence of a Chief Justice, the Governor-General 

ot th.’U™ o'i cVl in Co»nc,lotC.o...nor m Council aj the case may be 
Justice or other Judee. appoint one of the Judges of the same High Court 

to perform the duties of Chief Justice of the said Court 
until some person has been appointed by Her Majesty to the office of Chief Jus- 
tice of the same Court, and has entered on the discharge of the duties of such 
office, or until the Chief Justice has returned from su'-h absence 5 and upo-i the 
happening of a vacancy in ihe office of any other Jud^je of any such High Court, 
•and during any absence of any such Judge, or on ihe appointment of any such 


until the absent Judge has returned from such absence, or until the Governor- 
General in Council, or Governor in Council, as aforesaid, shall see cause to 
cancel the appointment ol such acting Judge. 

Th., ... ..... _ . . - , 
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• ftcr the ht^yvinnc of It rik'')T,r3. It runnot !•« lictil (liat tlie potrcr conferred by the 
J >'*»e r»n Jiell in Micpeiisc for«?veiaIye.nrs and then be legally 

erere •*<l U licre a person baltnftctf-irH|>eri»<l(>fmorethana}P 4 rbeenezerci 3 - 
>1'? all the fun'-tii n« of a Jivl^o of the llich Court in 'irhio of an appoiiitment pur- 
p Ttinc to 1-0 nitde lit tbr l.ieiiti tiint tlotcmor of the Xortli Western Provinces and 

J nil LonimixKo.cr of fiuith und'f Miictioii of If.r -tfajisti'a Secrefaiy of State for 
inij't It wd> JhM tilt! tliou.di. •«» far as tile \ aliclitt of appointment depended upon 
llic ]irri\ isiofu of », 7 And in of the Stitiitr. *21 and d3 Vie cap lOt, the appoinment 
ws« appari ritlt n'trj nrx, it initM mtertluKvs |m> prssunied. iti the absence of fuller 
inforjjii*J'</». tint ilic ApfMifiiimenr h •« 1-,'dIt* mtdo <r> the crercice of some power un- 
11 °^'''*° ^ ”**’t 'e*ud til il>» cr«-iar\ of Mite for India ‘ Ile/d, in reference to 

t ' I • "I « 111 * h Ml* iimi- IS ni' niioned for ilic appointment of an acting 

•lod^e oil tlio o> < iirrcnce Ilf a saran - 1 that suili an apiioiniinent cannot be questioned 
on the ground of iJtnot hii jng Iwn matte antil after a |Wiiod alleged to be uncreason- 
able » 


E Upon the establishment of such High Court as aforesaid m the Presi- 
, denev of /Vr/ William m Be»(^al, the Supreme Court 

r 111?^ ' " " 1 and the Court of Sudder Deuanny Adawliit and Sudder 

Ciinru ‘ Ninmui Adawlut at Ci/ftr//<», m the same Presidency 

shall be abolished 

And upon the establishment of such High Court m the Presidency of 
the Supreme Court and the Court of Sudder Adawlut and Foujdarry 
Adawlui in the same Presidency shall be abolished 

And upon the csiaWishmcnt of such High Courl in the Presidency of 
/j’dwi II', the .Supreme Court and the C<*urt of Sudder Denanny Adawlut and 
Sudder Koujdarry Adanlut in the same Presidency shall be abolished ■ 

And the records and documents of the several Courts so abolished in each 
Presidency shall become, and be, records and documents of the High Court 
established in the same Presidency. 

9 Each of the High Court to be eat.ablishcd under this Act shall have and 
r„r, I,,. . exercise all such Civil. Criminal, Admiralty and Vice- 
trsof 111 di Courts ^ Admiralty, Testamentary, Iniestate, and Matrimonial 
* Jurisdiction, original and appellate, and all siKh powers 

and auihoritv for, and in relation t->, the administration of justice in the Presi- 
ilenrj- for II hirh ir is established, as Her Majesty may, by such letters Patent 
as afore-aid, grant and direct, subject, ho«vever, to such directions and limitations 
as to the exercise of original, civil and criminal jurisdiction beyond the limits 
of the Presidency Towns as may be prescribed thereby: an! save as by such 
--•* »-i.'»ctand without prejudice to 
• foresaid of the Governor- 

established in each Presi- 
power and auihoiity what- 
>e same Presidency abolish- 

. .xsc-nrenffoned Cotters. 

The High Court ordered, under this eeclion, the real phintiffs, though strangers, 
to the record, to pay costs.’ 

lo. Until the Croiijn shall otherwise ptovtde under the pvwers of this Acf^ 

,, „ ^ all tiirisdiction now exercised by the Supreme Courts of 

High Court to exer- Calcutta, Madras, and Bouibay, respectively, over inhabi- 
tanti of suck parts of India tir mav not be comprised 
, ' -ie Letters Patent to Be issued 

. I'l/fiani, and Bombay 


Repealed by 28 Vict, c I5» '■ 


z, post. 


‘ Queen-Empress v Ganga Ram, (IS9I) 16 All , J3C 

• p.dwant Singli e. U.mi Kisbori, (1S9S) 20 All. 4 207 J L. R , 23 j 2 Calc 

W. K., 374. 

• Pima •'oomlari Uisseo r. Anon I Lai B>«e. BourVe4r», 90 5 but r,ani Coomar 

Cuoiidoo V. Cltunder Canto Muherjev, (1S77) L. R., 4 I. A., 49. 
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Upon the estab'ishtnent of the said High Courts in the said Presiden- 
cies respectively, all provisions then in force in Indict of 


fn^s°iin.«re Acts of Parliament, Or of any Orders {of Hcf Majesty in 
Courts to apply to Council, or Charters, or of any Act of the Legislature of 
High Courts India, which at the time or respective times of the es- 


to the Supreme Courts a 
ively, or to the Judges of 

High Courts and the Judges thereof respectively, so far as may be consistent 
with the provisions of this Act, and the Letters Patent to be issued in pursuance 
thereof, and subject to the legislative powers in relation to the matters aforesaid 
rf the Governor-General of India m Council 

12 From and after the abolition of the Courts abolished as aforesaid in any 

of the said Presidencies, the High Court of the same 
Provision as tf) pend- Presidency shall have (urisdiction over all proceedings 
ing proceedings in abo- pending in such abolished Courts at the time of the 
lished Courts. abolition thereof, and such proceedings and all previous 

proceedings in the sa.d last-mentioned Courts shall he 
dealt with as if the same had been had in the said High Court, save that any 
such proceedings may be continued, as nearly as circumstances permit, under 
and according to the practice of the abolished Courts respectively. 

13 Subject to any laws or regubnion which may be mai 
Governor-General in Council, the High Court 
in any Presidency under this Act may, by its 
provide for the exercise, by one or more Jud 
Division Courts constituted by two or more . 
the said High Court, of the original and appellate 
)ur>sdiciion vested in such Court, m such manner as 

may appear to such Court to be oonvenient for the due administration of 
justice. 


Pow cr to High Courts 
to provide for exercise 
of junsdicti'inhv single 
Judges or Division 
Courts. 


le by the 
estalished 
jwn rules 
es or by 
Iiidces of 


A Judge of the Higli Court sitting alone to henr cases m which the viilue of the 
subject matter m dispute does not exceed Be SOcannot make a reference to a Full 
Bench * 

• , . ■HijjiiCoutS the trial of the accused had commenced 

isd b^en gone into when his Lordship retired 
Procedure Code and the case was adjourned 
The Chief Justice purporting to act under cl. 14 


was diseiiarged.s 

Chief Justice to deter- 
mmewhst Judges Miall 
ait atone nr m the Divi- 
sion Court*. 


14 The Chief Justice of each High Court shall, 
from time to lime, determine what Judge in each case 
shall sit alone, and what Judges of the Courl, whether 
with orlwithnut the Chief Justice, shall constitute the 
the several Division Courts as aforesaid. 


By virtue of the power ctmfercil liy thin eectmu the Chief Justice by constituting 
a Division Court consisting of bim«clf and nns other .Tiulgn can deal with applications 
against an order made hy the Prcaidency Small Cau<c Court.* 

Tlie Chief Justice having once appouitwl a Tteueh under this section to hear any 
Vlench his no jviwcr to interfere, when the case has been di*po«ed of by that 


• Nohu Momlol e Cliolim Mullik, (ISOS) 2.1 Culc , Rt)5 j 2 Calc. W. N., 403. 

• Fmpreesr Khag»ndr* N’alh Banerjea (IBWJ 2 Calc. W. N.. 4SJ. 

• llsladhar Maiti r Clioytaima Mniti, (l903J SO Calc., 5SS ; 7 Cnlc. W. N., 617. 
AMool Polihan in /A< m«(/rr o/, (|6S2) 8 Calc., 6.1 
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13. Each of the Hich Courts established under this Act shall have superin- 
High Court to fuppf ‘en fence over all Conrts «vhich may be subject to its 
iotcnl *nl f* frame apptll-atejunsdiCtion, and shall have power to call for 
rule* of pneiiee for returns, and to direct the transfer of any suit or appeal 
Suhonlmste Cjiirt*. from any such Court to any other Court of equal or supe- 
rior funsdiction, and shall have power to make and issue 
general rules for regulating Ih; p i-'tice and proceedings of such Courts, and also 
to presenbe forms for excry nroceedm,; m the said Courts for which it shall 
think necessary that .a form be proxided, and also for keeping all books, entries, 
and accounts to be kept by the officers, and also to settle tables of fees to be 
allowed to the ShenfT, Attorneys, and all clerks and offi -ers of Courts, and from 
time to time alter any such rule or form or table ; and the rules so made, and the 
forms so framed, and the tables so settled, shall be used and observed in the 
said Courts ; pro'idedthat such general rules and forms and tables be not 
inconsistent «ith the provisions of any law in force, ami shall, before they are 
issued, have received the sanction, m the I'residency of Fort Wtliiam, of the 
Governor-Gcnenl in Cojnol, .and in Stalrat or Rombay, of the Givernor m 
Council, of the respective Presidencies 

The intentioa of this section i« not to confer any right* upon litigant parlie*; 
it* whole object lieing to give the High Court some control over the Courts eubj’ect 
to It* appellate junvliciioo ‘ 

Und»r this n-'Ction the IligU Court may ’direct 111® eteroise of u power of juris- 
dictiun liissUimc 1 l>^ a Court.* or msy interfere and act aside an order which the 
Court lias no nuthonty to make .* but it canuot interfere on the ground that tli® 
judgment puswl bj a Court having jon* hciion is erroneous.* Whetlier a decree for 
rent under \et X of IHjO made lo one die'rict can bo transferred to another for 
execution is a question which the High Court esn decide m the exercise of its powers 
under this section * It cm. tii*r®fore, oaercise its powers of superintendence over 
Revenue Courts 

Interference by the Hl?b Court. —'Vhere the applioant has n remedy by 
regular suit, the High Court will not interfere :• nor when there is great and unex- 
plaine<l delij on the part of the applicant nor where tlio interference would be subs- 
taet/slly to git c a right at special nppeil, njneh »s not giten by the &>de,* unless the 

' Dossee v Preenibash, (1809) 12 W. R., 74. 

* Monohsr I’.iul v. Wise. (1871) 15 W. R., 246 j Nassir Jan, inthe m-i>terof, 
(I, • - • . Cochrane. IIST.'I) 20 W. B. 16:5 

It W. R. 9 5 Colleecor of Bogra r. 

, 01 5 11 W R 191 5 Hardayal i>. 

R , .31 


t/ukhy 

howaz 


' Ni - R , 9 I. A . 174, follow- 

• L R . (F. n ), 714 5 see also 

• ■ t. R.. .ll; 2 It. L R., A. C.. 

, • .33; Roaknes Roy®. Amrit 

Lall, (1870) U W. R , 234' 

‘ Tej Ram t' • ’ • 

Kant J3o*' 
flam Hit* 

(1878) 3 Cl . , ■ ■ 

» KiJmoniv Taran.ith Mukcrji. (1883)9Cilc..293; J.. R, 91 A., 174. 

" Msdhub Chiinder r Sham Chand, (1878) 3 Gvte , 243; Bi'<hiioa Chnndar e. 
S-hosKee Mohun (1874) 22 W. R , 377 5 HureeUur e Nobin Chunder, (IS73) 
■" - "*•*• ’ •’ R . 170; 

c'frl 

4. a, 

174. 

» Ri ■ ” * • »’ss* T. , leva. tiv. — Money. 

13 \V. R, 87 ; 


• O 


lilt Ruse, in 

4 Bom. H. C', 
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Judge has exercised a jurisdiction svhich ha has not, or has refused to exersise a jnris- 
diction svhich he has ' The High Court cannot therefore interfere if the Lower Court 
has jurisdiction and the law declares its order to be final.* 


uiiUtT ims seciiuii • 


for review — 
th an applicatiou 
tnilldo soon the 
Lower Court has 
Collector’s Court 
tied to any relief 


The High Court has no power to interfere under this section or s. 115. or s. 25 of 
the Provincial Small Ckuse C'lurts Act with an order passed by a Small Cause Court 
Judge unilor s. 157 of Act II, B C., of 1888 .* 

Tlie Courts established under the Land Acquisition Act (X of 1870) are subjec 
to the appellate jurisdiction of the High Court, wnieh has consequently the power o 
sapenntemlence over those Courts under this section.* 


In the case of an ord — — ”0 ▼w-tt ./ .o-n /.i.. t.™ i T>rn»f.. 

tioners Act) the High • 

that the decision of tlie ] 

Ram, in ro, 21 All, 181 

Praeiitionera Act without having any legal endenoe before him, Md, that the 
High Court may interfere under the wide powers given it by Charter Act.'® 


no p: • * 

that 

in It 

and complete the case according to law. ' ‘ 

The Court of the Resident at Aden is subject to the superintendence of the 
Bombay High Court si hioh can remove a suit from the Court of the Reeident at Aden 
to try and determine tlio larae. ' * 

” ■' ’ of 

Court IS not 
• dl not inter- 

jurisdiction, 
I isted '* The 

High Court has powers of revision in respect of nn order of dischergo passed by a 
Presulcney Ifagistraia }‘* or in respect of an order revising a eom)dnint after 
discharge s'* or of nti order refttsing sanction to prosecute A Magistrate under s. 107 


I Doorgs Soondureo p. Kashee Kant, (1870) 14 W. R , 212. 

* Slioud.iminco r Manik Ram, (1868) 9 W. R., 386. 

* Ram ball Singh p Janki Maki>oon, (1879) 4 C L. R , 14 

‘ Ajoniiis^a c. Surja Kant. (1868) 2 B L. R.. A. C., 181 s ll W. R, 56; 
Asrufunnisss V. Inact llossrin, ()870) .'i B. L. R,3l6; 13 W. R., 4.89, 

* Umssiindan, in thf in't'ttrof, (l$7(Q SB L. ft., App. 29 

* Mathra Pcrsliad, in rAe mo/lrr o/’, (I87C) I All 296. 

' Drobo iloyco p. Bipin Mundo), (1868) tO \V. R., 6. 

* Corporation of Calcutta r. Bhnpati Boy Chowdhry, (1899) 26 Calc., 74. 

* Abilool k\\, tn th'. tnatttr of, (1875) 15 B. I,. B., 197. 

i* Sid.leohuar Boral, in re. (ISS9) 4 Calc W. N , 36. See also Thomson, I'n tA< 
witur of, (1370) CD I- R., 180 ; 14 W. R , 257. 

AbdidlaU r. Sahrii, (1896) 18 All., 4. 

*’ Alxlul Karim r. Municipal Officer, Aden, (1903) 27 Bom,, 575 

* • Amror Khan, in tA« matter of, (1871) 15 XV. R, Cr. 00. 

•• liniprcas V. Rsjcoomar, (1878) 3'Cale , 573. 

" OiarooKala r, narrn.lra Nath. (1000) 27 Calc, 126 ; (tfiOS) .1 Calc. W. N.. COl : 
hut «ci.. Po ,iia Cliaran, in tht matUr of, (isjl} 7 Calc , 4 17. 

'• Oiv>.,rU Kumar r. Probod Kumori, (1896) 1 Calc. W. X.,49 
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of tlif Cnminal ProJtnlurc Co>le. ' or when onlers under # 4.1ii cl. (.1) c 
made wilh.eul juriKliction :* or when the Ma^^istmtc abuses his power 
l 6 


1 challenged 


Her M»jc«ty nity 
c^tahli^h a Hi’h C«iurt 
i" the K,>rth UV.(..n. 
Pro\ iiif-1, s. 


•hill be liwfjl far Her Majesty, if at any time heieafter Her Majesty 
sec fit so lo do, by Leiteis Patent under the Great 
Seal of the ITniited Kinjfdnm, to erect and esnbJish 
a Hi,,h Court of judicature III and for any portion of 
the trnit. tries within Hei M ijestj’s dominions in India, 
not included within the limns of the loial jurisdicaiiun 
of another Hif;h Court, to CQnst>t of a Chief Justice and of such number of other 
Judges, with such qinlificatums as ire reqiiued m persons to be appointed to the 
H},'h Courts esnbh. hed at the Presidcnties hereinbefore mentioned, as Her 
Mije«ty from lime to time maj ihtnk fit .and appoint , and u shall be lawful for 
Her Maj»5t) by such Leilers Patent to confer on such Court any such jurisdic- 
tion, powers, and authority as under this Act u authorized to be conferred on or 

* ■ ■ ■ . “ • • r. I here- 

■ ■ ... all [he 

any such 

• - _ 1 to the 

Gjvernor Gcncr.il or Goiernor of the Pre-idcncy to which such High Court is 
e»iablishe.i, shall, as far as circumstances may permit, be apylicable to the Higli 
Couit e.tabhshed in the said leruiones, and to the chief Justice and other Judges 
thereof, and to the person administering the Government of the said terrnories 

'7 


It shall be lawful for Her M ijesty, if Her iMijesty shall so think fit, 
at any time within three years alter the establishment of 
- “ipplemcrit any High Court uuder thi> Act by Her Letters Patent, lo 
revoke .all or such parts or provisions as Her Majesty 
may think fit of the Letters Patent by which such Court 
was e$tabli>hed, and to grant and make such other 
powers and provisions as Her Majesty may think fit and 
as might have been granted or made by such fir^t Letter# Patent, or, without any 
such revocation as aforesaid, by like Letters Patent to grant and make any 
additional or supplementary powers and provisions which might have been 
gran'ed or mide in the first instance. 


Othsi 

ary Clutters maj be 
granieil within three 
years after eitablisli- 
msnt nf a Court. 


The period svilluit which fresh letters 
.lanuary, |«08, bj s l of the 2'i Viet , C 15, 


ght be granted was ertended to Che 1st. 


It tiudt be lawful for Her Majesty, ftom time to time, by Her Order 
m Counal, to transfer any territory or place from the 
_ Tenitorial limits of jurisdiction of one to the jurisdiction of any other of 
jurudiotion of Court /f^g Courts established under this Act, and generally 

in*Oouiiul*'^^ and lielei mine the lenilonal limits of the juris- 


diclion of the mid several Courts 
'With the advice of Her Privy Council, may seem meet 
Repealed by 23 Vict , c 15,5 2 , post 
19 The word “ ll.srrister” * ’ •• • - j 

T . . . , of ^/r^/r 

Interpretation of Advocat. 

General 

administering the Government 


• to Her Majesty, 


> Nando UIl t>. Mitter, {IS90J 26 Calc. S52 5 (tS34i 3 t'alo W. N., 539. 

* IlurbalUhli « Luchmeswnr, (IS90) 26 Calc., ISS ; (1893) 3 Calc. W. N., 49 . 

» Lalillmri r. Sukhdeo Nnram, (1900)27 Cale., S92; (1899) 4 C*le. W. N., 613. 
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SIR CHARLES WOOD’S DESPATCH ACCOMPANYING FIRST 
LETTERS PATENT OR CHARTER. 


Judicial, No. 34 


India Offick, 
London, 141k May, 1863. 


To 

HIS EXCELLENCY THE RIGHT HONORABLE 
THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 

My Lord, 

I HEREWITH transmit to you the Letters Patent or Charter, ^ under the 
Royal Sign Manual, for the High Court of Judicature to be established m 
Bengal, in accordance with the provisions of the Act 24 and 25 Victoria, Chapter 
104 for estblishmg High Courts of Judicature in India and request that you 
uill take mimediate measures for instituting the Court, the first Judges of which, 
including those appointed under the 3rd section of the Act, are designated m the 
second clause of the Charter. Those appointed by the Crown will be severally 
informed by me of their appointments to the Court 

2. This Charter will accomplish the great object which has so long been 
contemplated, of subsiicuiing for the Supreme and Sudder Courts abolished by 
the Act one High Court of Judic-ature, possessing the combined powers and 
authorities of the abolished Courts, and exercising jurisdiction, both over the 
Provinces under the Sudder Court .and over the Presidency Town which forms 
the local jurisdiction of the Supreme Court. 

3 Before 1 review the provisions in detail, u is necessary that 1 should 
direct your attention to the general scope and main provisions of the Act in 
question. 

4 It abolishes, in the first place (as soon ns the Charter shall issue), the 
Supreme Court and the Comt of Sudder Dewany Adawhit It vests in the High 
Court (by the last provision of section 9) the powers and authorities of those 
Courts re«peclnely, except so far as the Crown m.ay by such Charter otherwise 
direct And (by the first part of the same sectioni it invests the High Court with 
such Civil, Cnmm.al, Admimliy, Vice-Admimlty, Tcstaineniary, Intesiate, and 
Matrimonial Jurisdiction, and all such powers .md authority in relation to the 
administration of justice 10 ihe Presidency, aS the same Charter may confer. 
With respect therefore, to the fusion of the Supreme and .Sudder Courts, it 
appears obvious that the Act iiself^ speaks, and th.at to assume and effete the 
s.ame purpose by affirmative dtrlaralion to the Charter would be superfluous. H 
has been, consequently, deemed unnecessary that the Charter should exhibit on 
the face of it an explicit statement of the powers and jurisdiction to be possessed 
by the new Court in consequence of the fusion, ns would have been the proper 
course if these powers and jurisdiction had been entirely new. Recourse has 
been had in some places in lien of such explicit statement to reference to statu- 
tory privision, and, in others, to the Charter of the Supreme Court, when the 
object of clearness appeared 10 require n But wherever the Charter does not 
oihetwisc specify, the High Court will use the powers and administer the juris- 
prudence appertaining to those Courts respectively to whose authority it now 
succeeds 


' The Letter* Patent or Charter. lUleil the 14th .Msy, 18C2, furwanletl with 
'.cI-V were aflerwards revuUdhy (urtliei I^elten ratcnl, dated 2Sth, l>«r. 

mU), for whieli, eee f-oU. 
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5. Uul the Charier is intended pnsui\ely to declare all such Civil, Criminal, 
and other jurisdictions above specified, as the Crown thinks proper by this 
Charter to confer on it. supplementarv or addititonal to ns mam purpose, namely, 
the fusion of the aforesaid Courts 

6. Moreover, the words i;ivin>; authority to confer on the Court such juris- 
diction and such powers and authorities for the .administration of Justice as the 
Crown may direct, appear very l.irge. and such as, in point of fact, invest the 
Crow-n with extensive leptslative powers, so far as ‘ the administration of justice,” 
within the meaning of the section, mav require It has been, howeier, thought 
best to u<e this power very sptiinglv, and simply as ancillary to the real purpose 
of the Act. namely, the eviabhshment of new Courts 

7 Another re.ason for the form which ihe present Letters I’atent assume, 
is to be found in the provisions of section 17 of the Act of last Session By that 
section power is given 10 ihe Crown to retail the Letters I’.atent establishing the 
Court, at anv time w uhm three yeais afier its establishment, and to grant other 
Letters Patent tn their stead This provision was inserted in the Act, mainly 
with the view of enabling Her Majesty's (»oveinment to avail themselves of the 
advice and assistance of the Judges of the Court m framing the more perfect 
Ch.arter by w htch the junsdiceioo and a'lthoritv of the Court is to be permanently 
fixed On this point. I request you will pm vourselve> in communication with 
the Judges of the Court, and, at any time previous to the expiration of two years 
from the date of esiabhshment <>f the Coun, furnish me with any suggestions 
they may make, or any amendments they may propose in the Letters I’atent. now 
transiniued, and I shall be glail if, m proposing alterations, the Judges will pul 
their recommendations as nearly .a> pjssiblc m the form in which they wish them 
to appear m the future Letters ICitent 

8 ! proceed to notice, in order, such of the provisions of the Charter as 
appear to me to ciU for special remark. 

9 By clause 6 , power is given to the Chief Justice to appoint the officers of 

p, the Court, and to fix their salaries, subject, however, in 

both cases, to the approval and confirmation of the 
Governor General in Council This provision does not refer to the settling of 
tables of fees, where fees are allowed, which, under section 15 of the Act, is 
required to be done by the Court 

10 The Supreme Coun exercises an authority entirely independent of the 

— I T,.* ''“'••••rnment, however, has 

• • jns from anyr of the 

■ ■ elves aggrieved by the 

- on the propriety or 

t will be expedient for 

you to take the question into your consideration, and, after communication with 


oppressive. 

II. In regard to the admissionof Advocates, Vakeels, and Attorneys, the 
recommendations of the Law Commissioners have been 
Clauses 7 - 10 . followed. Under the existing practice, the Advocate 

plCrids, and the Attorney acts for the suitors of the Supreme Court, and the 
Vakeel both pleads and acts for the suitors of the Sudder Court, of which Court 


Court as ne uiu lu me .>uuiiei 
cither as an Advocate, or Vakeel, 


.Ml, puij«ii 11, appiy lu oe admitted 
Attorney, under the rules which the Court 
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15 authorized by the Charter to make, and there is nothing In the Charter to 
prevent the admission of Advocates and Attorneys ^to be also Vakeels of the 
High Court, should the Judges consider such a course to be expedient. 

12 The provision in the Act, section 2, clause 4, which declares that Plead- 

ers of the Sudder Court, * who shall ha\e been admitted as Pleaders of the High 
Court,” shall be eligible, under certain conditions, to the Bench of the Court, im- 
plies that a discretionary power may be exercised as to the admission of the pre- 
sent Pleader of the Sudder Court to the Dar of ike High Court. This enactment 
will account to you for the omission from ihc Charter of any provision anpointing 
all the present practitioners of the Supreme and Sudder Courts to the High Court. 
1 conclude, however, that unless, in any special cases there are strong reasons to 
the contrary, the Court will admit the whole of the practitioners in the abolished 
Courts at the date of their abolition, to be the first Ad\ocates, Vakeels and 
Atvoineys of the High Court • 

13 With reference to the concluding sentence of clause 10, it is to be 

p, observed that the Letters Patent contain no provision 

* reserving to the Attorneys of the present Supreme Court 

the Tight of pleading after the issue of this Charter, in the Insolvent Court, as 
newly regulated by clause 17 No such provision, howeier, is necessary, as the 
Insolvent Court is a separaie tribunal, not affected by the Act authorising the 
Letters Patent and will continue a seoaratc Court, though, for the future, pre- 
sided over by a Judge of the High Court The Attorneys, therefore, will, as 
heretofore, practise in accordance with the rules of the Insolvent Court itself. 

t4 By the important provisions contained in the clauses of the Charter, M 
to 38 inclusive, efiect IS gnentoihe 9th section of the Act, lespecting the juris- 
dictions and powers to be exercised by the High Court. 


15. The original civil junsdicnon now exercised by the Supreme Court with- 
Civil Jurisdiction m the limits of the Presidency Town will henceforth be 
Clause 11. ’ •’tercised, under the Charter, by the Higih Court, includ- 

ing m that teim (clause 36 of the Charter) a Judge or 
Division Court of the High Court, appointed or constituted under the provisions 
of the 13th section of the Act 


16. As It IS very desirable that every suit should be instituted in the Court 
of the district in which the property forming the subject of dispute is situated, or 
in which the cause of action has its origin, or in which the defendant resides or 
carries on business, the jurisdiction hitherto exercised by the Supreme Court (on 
•k. property 

Its of the Pre- 
lot been vest- 

■ ■ ivides that the- 

• ■ -be confined 

to the local limits of the Presidency Town, with power, however, to the Court, 
under clause 13, to call for and try any suit instituted in any Court subject to its 
superintendence when, for reasons to be recorded, it shall think proper to do so. 


17. The terms of clause 12, defining the original jurisdiction of the High 
Clause 12. Court as to suit, are nearly simit.-ir to those employed in 

section 5 of the Code of Civil Procedure (Act VIII 0* 

f ,....1 ..3^ ^ . J t T at 


IVroieloie *^5^, ruled against the exercise of the Ecclesiastical 

^ ■ jurisdiction of the Supreme Court in matters matrimonial 

between others than Christians, and even expressed some hesiiaiion as to 
whether thxt Court could administer a remedy in such cases on the Civil side. Ij 
IS one object of the present Charter to do .nw-xy with all such restrictions and 
limitations, ns far as this can be done without trenching on the proper province 


Reported io 6 Moo. I, A. 34S. 
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of Iscislation {( in*, t)iercrr>tr, been sought to invest the High Court, in the 
exercise of its original cinl juiisdictinn, with ns ample powers in receiving and 
determining ca«es of every ilescnpii n, and in applying a remedy to every wrong, 
as are e'ccrcised by the Conns not established fay Royal Charier, and thus to 
place the Courts of first instance in the Presidency Towns and in the interior of 
the country, m this respect, as neirlv as may he, on the same footing 

iS I shall be glad to be furnished with your opinion, after consultation with 
fne /odges of the Court, as to the conriuding portion of clause 13, excluding the 
jurisdiction of the Court in regard to cases falling within the jurisdiction of the 
Small Cau'e Cnurt of Calcutta, in which the debt or damage or value of the pro- 
perty sued for does not exited 100 Rupees lliihenu, 1 believe, there has been 
no tendency to bring into the Siiptenie Ci.urt cases cognizable by the Small 
Cauvc Court ; but sho.dd itappearth.il under the new sv stem, the time of the 
High Court IS unnecessarily taken up with trying ca-es which might be institut- 
ed in the Sm.all Cause Court, it may become a question for consideration whether 
the sum, excluding the jurisdiction of the High Court, might not be raised to, say, 
300 or joo Rupees 

19 It has been suggested that the Small Cause Court should be placed on 
(he same footing as .1 UlilUh Court, in us subjection to the High Court as a Court 
of appeal and general superintendence llui I do not consider that it was the 
purpose of the Act of I’.arhamcnt of last Session that the Crown, in framing a 


30 As already observed, the effect of clause is will be to confine the ordi- 
nary original Civil junsaictton of the High Court within 
Clause 13 . narrower limns than the Civil jurisdiction exercised bv 

the Supreme Court Uy clause 13, however, the High 
Court is empowered to c.all for and to try, as a Court of first instance, any suit 
which the law requires to be instituted before some other tribunal By the exer- 
cise of the power thus conferred on it, the High Court will be enabled to obviate 
ail reasonable ground of compknint, when it shall deem that any hardship or 
injustice IS likely to result from the compulsory mstitutiou m a ZiUah Court of a 
suit which, but for the change in the system, ought have been instituted in the 
bupreme Court 

21 The introduction of the words “whether within or without the Bengal 
Division of the presidency of Fort Wilhat ’ ‘ 

may appear to require explanation The 
in section 2 of the Act, 34 and 25 Victc 

Divisiojj of the Presidency of Fori Willia: * 

in the Charter By section 8, the Supre, 

,1 , . _ . — I •>r,»l nuhority except when other- 

. the Supreme Court bas 

the Presidency of Fort 
' Provinces under the 

> appellate jurisdictions 
id also over the Province 


of Assam and others, which are not property iwris 01 me Presidency. The result 
IS, that the High Court “for the Bengal Division," succeeding to the powers of 
both the Supreme .md Surldcr Courts, has, 10 several respects, jurisdiction in 
territories not within the Bengal Division As this is the result of the Act, it 
might not have been necessary to notice it in the Charter. But for the sake 
of clearness and in order to show distinctly that the Charter is meant to apply 
to this extra local jutisdiciions, as well as to the strictly local jurisdiction wuhin 
the Beng.il Division, it has been deemed advisable to introduce these words. 

22. Clauses 14 and 15 give effect to the reccommendation of the Law Com- 
ri,. . la I fmssionw, that the High Court shall have all the appeU 

ClauaeBUMid Jj. lat? juridtction which is now e.xercised by the Sudder 
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Dewany Adawlut, and a new appellate jurisdiction in civil cases, (rom the Courts 
of original jurisdiction, constituted by one or more of its own Judges, except 
that in the case of a decision which has been passed by a majority of the full 
number of the Judges of the Court, the appeal shall he to Her Majesty in 
Council. 

23 It will appear^ from a subsequent clause in the Letters Patent, that the 
proceedings m the High Court m civil cases are to be regulated by the Code 
ofCivil Procedure enacted by the Legislature of India, of which Act XXHI of 
1861 forms a p part. By section 23 of the last mentioned Indian Act, provision 
has been made for a difference of opinion on the hearing of an appeal. A 
difficulty, however, may occur when two Judges constituting a Division Court 
for the trial of cases in the exercise of original jurisdiction, differ as to the judg* 
tnenl to be given. For such a case, the Code of Civil Procedure, which is adapted 
to Courts of first instance, presided over by single Judges only, contains no 
provision. To call in a third Judge, and to re-try the case, with a view to a 
judgment from which there may be an appeal 10 the High Court under clause 
14 would he productive of unnecessary deity and expense to the parlies ; and I 
am of opinion that the Court should make provision for such a contingency, by 
a rule made under the 13th section of the Act of Parliament, providing either 
that the judgment shall be in accordance with ihe opinion of the senior of the 
Judges constituting the fJmsion Court, or th.at the final judgment shall be entered 
pro formay according to such opinion, such judginenr being a judgment for the 
purpose of an appeal against the same, but not for any other purpose. 


34. The substantive civil law to be administered by the High Court within 
19 nndofi the jurisdiction of the Supreme and Soddcr Courts, res- 
* ’ *■ pectively, will, until otherwise provided, continue as at 

present. This, as I have said, it was no p.trt of the purpose of the Act of Parlia* 
tn.ent or Charter to effect. And the clauses on which I am now commenting are 


• • lowever, that measures may be 

• ■ • • • ihis respect, by enacting for 

, ■ . ....... ... •xui.i a youy ot sou.iamtve law, by which all cl.'tsses 

shall be governed, and all trans.ac(ions sh.ill be regulated, except in cases to which 
out Judicatures are required to apply the personal laws of any classes of our 
Indian subjects. 

35. Under clauses 21, 22, and 38. no ch.inge will be effected by the Charter 
CUuscs 2 l 22 and 38 admioisiration of cnminaljusUce in the Presidency 

“ ' Town or in respect of persons subjeci to its criminal 

jurisdiction, residing in the interior of ihe country. It appears, however, to Her 
Majesty’s Government, that some modific.ation of the existing practice, both at 
the capital and in the provinces, is necess.iry, and on these points, I shall address 
you in a separate despatch. * 

36 The Suddar Court exercises no original jurisdiction, but by clause 23. 
Clause 23 original crtmmal jurisdiction, throughout the territoties 

subject to ns authority, has been given to the High Court, 
the principal object being to enable the Judges to hold trials for offences commit- 
ted out of the Presidency Town, at which from their importance or for other 
specific cause, it may be expedient that a Judge or Judges of the High Court 
should preside. 

27. The remaining cl.auses of the Letters Patrni, on. the subject of the 
CUu».T) 24 — 28 . crtininal jurisdiction, of the High Court, do not call for 

xriy particular notice. They cont.-tm r.o special provisions 
«sp«cting the transfer to that Court of the criminal jurisdiction exercised by the 
Court over inhabitants of such parts of India as are not comprised 
r''”. * *°^M lin.Us of the Letters Patent, that having been fully provided for 
y ection to of the Act under theauthoniyofwhich the High Court is established. 


Sj.iS-aj ) 
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28. As in tlie case of the Ciuse Court, >□□« ill consult the Jiidijes m 

rciJiru to the relation in »hicl) the Hi^li Court i» to stand to the Magistrates of 
Calcutta 


29 Clau«c 30 respecting the etercise of jurisdiction by the High Court else- 

CIiti«c3n «he»e thin at us ordm.iry place of sitting, is a very 

important proMsion, and one which I hace no doubt, if 
judiciously carried into etTect, mil niaten lilv tend to the greater efficiency cf all 
the judicatories subject to the superintendence and .iiithority of the High Court. 
Circumstances may frequently arise when the dcpuution of a Judge or Judges of 
the High Court would be a measure of the highest expediency For such cases 
the clause under consideratioit mil emble the Government to provide by deputing 
one or more Judges from the High Court, who would avail themselves of the 
opportunity thus atforded them of making .1 se.irchmg inquiiy into the manner in 
which the local Courts were performing their duties 

30 With reference to this cl.iuse, it li.is been considered whether the preced- 
ent of section 14 of the Act of l•a^ll.lment, should not be followed and the authority^ 
to make the necessary arr.ingements for eiercise of tlie Court's jurisdiction out of 
the usual place of sitting vested in the Cbiet Justice On the whole, it was 
thought that acts partaking so much of an administrative character might be more 
perfectly performed by the tJovernor-Ocneral in Council. Hut it is scarcely for 
me to add, that her Majesty’s (iovernment entertain foil confidence that the Chief 
Justice will be the authority habitually consulted m the matter. 

31. The Supreme Court exercises, at present, Admiralty Jurisdiction under 
Claaves .11 olid I’ Charter The Chief Justice has Vice-Adniiralty 

Jurisdiction under the commission of the igtlijuly, 1822, 
and all or any of the Judges of the Supreme Court may be appointed Commissio 
ners, under the provi>ion$ of 39 and 40, George, 111 , C 79, section 25, for the 
trial nnd adjudication of prize c.iuses and other maritime questions arising ‘in 
India liy the present Charter, the whole of these jurisdictions and power will 
be vested in the nigh Court, and as in the Act above cited the expression " other 
maritime questions ” is general, mention 1$ made of all the jurisdictions conferred 
as above-mentioned, in the clauses of the Charter providing both for the civil and 
criminal maritime jurisdiction of the High Court 

■va ,,,..1 oi 32. The clauses respecting testamentary and intest* 

Clauses 33 and jurisdiction do not call for-any remark 

33 Her” 

Clause So. 


general, as tl 
effected by cla 
High Court ! 
the Supreme C 
have the same 

England, estAbiisticd in virtue 01 me 20 .in« 21 v it, , u. oy, aiiu iii tegaru lu 
which further provision^ were made by 22 and 23 Vic , C 61, and 23 and 24 
C. 144 The Act of Pailiament for estabhsbing the High Courts, however, does 
not purport to give to the Crown the power of importing into the Charter all the 
provisions of the Divorce Court Act, and some of them the Crown clearly could 
. ■ ' • ’ ’ ' ' " p ’ f re-marri- 

• to re-marry 

■ I I request 

• introduce 

■ hction and 

■ should be 
nee Court 


34 The object of the proviso at the end of cl.iu,e 35 is to obv late any doubt 
that may possibly arise as to whether, by vesting the Mi^h Court with the powers 
of the Court for Divorce and Matrimonial Causes m England, u was intended to 
take away from the Courts within the division of the Presidency not established 
77 
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by Ro>al Charter, anv junsdicuon which they might have in matters Matrimonial, 
as, for instance, m a suit for alimony between Armetjians or Native Christians. 
With any such jurisdiction it is not intended to interfere. 

35 Clause 36 refers to the powers of single Judges and Divisions Courts, ap- 

Id pointed or constitnled under the provisions of the 13th 

■ section of the Act Ry section 14 of the Act, the power 

of determining from time to time what Judge in each case shall sit alone, and 
what Judges shall constitute Division Courts, is placed in the hands of the Chieu 
Justice It will be observed that the law doss not require that a Judge selected 
from the Bar shall necessarily from a part of every Division Court, and it will be 
for the Chief Justice to consider whether, in cases exclusively betweenNatives, it 
will not be desirable to fiillow, as far as possible, the course which has already 
been resolved upon m regard to the cases under appeal to the Sudder Court at 
the lime of its abolition, and to constitute the Division Court of Judges trained in 
the country, whose knowledge of the Native language will obviate the expense 
and delay of translating the proceedings. 

36 Clause 37 is a very important one, and, there is little doubt, will 

Clauses? prove a very s.alutary provision. It has, therefore, been 

inserted, although the change introduced is somewhat 
greater and more substantial than is generally aimed at in this Charter. It 
extends to the High Court the Code of Civil Procedure enacted by the Legis* 
latuift of India for the Courts not established by Koya\ Cbarter, and thus accom- 
plishes the object so long contemplated of substituting one simple Code of Pro- 
cedure for the various systems (corresponding to its common law, equity, and 
admiralty jurisdictions) which have been m operation in the Supreme Court since 
the date of its establishment 


37. In regard to the rules respecting appeals to the Privy Council, the ob- 
ject has been to avoid unnecessary mnovat • • -r -t-- •— • 

necessary inconvenience, is unavoidable ’ 
appeals are, therefore, left in force, with 

penence in the Court of the Judicial Comnmice iias luuiiu auvis.ime i ui uu- 
tance, clause 40 is introduced as it had been commonly introduced, of late years 
m the appeal rules of other dependencies of Great Drimin, m order to remove 
all doubt as to the power of the High Court to allow an appeal to the Council 
from interlocutory judgments. 

38 It Will, however, be obvious to you th it the rules, as now framed, will 
be liable to the reproach of confusion and perhaps of iinceriainty They will he 
compounded of those contained in ihe Charier and those already in force which 
will necessitate reference to sevet.al documents. You will agree with me that a 
simple and intelligible Code of Rules, to regulate appeals to the Privy Council 
from the new High Courts, or r.ither from the High Courts in general which m.xy 
be consiuuied under the Act of Parliament, will be of great advantage to the 
suitors and the public 1 should wish, therefore, ihii one of the first objects of 
the Judges, as soon as the amount of labour thrown on them by their new posi- 
tion may allow it might be, to prepare sucgestions fur such a Code of Rules, 
which might then be reduced into a complete shape by the authority of the Prtvy 
Council at Home 


39 In forwarding the Letters Patent to the Judges of the High Court, you 
ate requested 10 furnish ihcm wiih a copy of this desnatch. I trust that the 
Letters i’aient i.akcn in connection with the Act for establishing the Court, will 
be found to contain cv erj thing requisite for enabling the Court to proceed at once 
“ ■ ' ’ ' ' s possible that omissions may be 

■ vhich may impede the proper action 

• • l to you that such is the c.ase, you 
■ ■ ■ at IS wanting by such legislative 

■ ' " ■ ■ ■ for remedying the defects brought 

under your con'ideration 


\i *"''*11* conclude this despatch without expressing the deep interest 

tNnJ' I Maj»-st>’s ('.niernmcnt m Ihe success of this important measure. The 
wo n i,> ,1, Letters V.iteni has sanctioned the tst.ablishmcnt of a tribunal as the 
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Chief Court of Justice in India, which in the trained learning of the Judges 
seJecied from the Har, and m the knowledge of the language, feelings and habits 
of the mii\cs of that cnunlry possessed by the other members of the Court, 
combines the most material elements of success And Her .Majesty's Govern- 
ment look with confidence to the zealous exertions and cordial co-operation of the 
Judges to place the administration of Juitice in India, under the controlling 
authority of the Court, m such a stale of effjcjency as »vi]J render it, in every res- 
pect, adequate to us ends, .and salisfactorj' to the people and to the Government. 


1 have the honour to be, 

My Lord, 

Your Lordship’s «rost obedient, humble Serv.int, 
(Signed) C, WOOD. 
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ACT EXTENDING THE TIME FOR GRANTING 
FRESH LETTERS PATENT FOR THE 
HIGH GOHRTS IN INDIA. 

(28 & 29 Viot, C. 15) ; \1th April 1S6S\. 

' Whereas it is expedient to extend tbe time fixed for granting fresh Letters 
V V7T7 j vv r?- for the High Courts \n India, under the provisions 

aXIv anrf XXv passed in the twenty-fourth and twenty-fifth 

>io,c 101 . years of the reign of Her present Majesty, entitled «« 

Act for eziabliihing Courfj ef Judicature in India, and to make further 

provision than is in the S' ■* * * * ’ ' ' * tion> from 

time to time, of the local • ’•ercise, in 

places beyond the limits t hich such 

High Courts are establis by Her 

Majesty’s Letter Patent ( 5 Queens 

Most Excellent Majesty, by and with the advice and consent of the Lords Spiri- 
tual and Temporal, and commons, in this present Parliament assembled, and by 
the authority of the same, as follows 

Prii.r,a,ftn ftf * Thc tiitie fixcd fot granting fresh Letters Patent 

EtSitms inih Ult'.r. lot High Coons >7 ot »he sold 

Patent,” recited Act, is hereby extended to the first day m Janu- 

ary, one thousand eight hundred and sixty— ix 
o *1 sA 1 0.0 I 2 Sections loand i8 of the said Act of the twenty 
fourth and twenty.fifih years of Her present Majesty are 
; h».sb,ropeolod 

3. It shall be lawful for the Governor-General of India, in Council, by order 
_ tun time, to transfer any territory or place from 

lower to the Oov- the iurisdicUon of one to the jurisdiction of any other of 
cd To ftUc/ical hmits Comis established or to be established under 

of lumdiction of the ^aid Act, and to aulhorue and empower any High 
High Courts Court to exercise all or any portion ot the jurisdiction 

and powers conferred or to be conferred on it by Her 
Majesty’s Letters Patent establishing the same or any other Letters Patent issued 
E,. ii». Vai»., . .!.« I — . — -r.. , recited Act of the twenty- 

■ ■ ■ ' ” iin any such portions of Her 

■ ■ the limits of the Presidency 

...... ....Sa .•ut.ii I >1^11 v^uuii wrts established, as the said Goiernor- 

Gener.il in Council, may from lime to time determine, .and also to exercise any 
sue I j'unsdiction in respect of Christian subjects of Her Majesty, resident 
. .v.'_ .i.« J-, - -r «• e with 

" ■ ■ oresaid 

• ■ ■ • . - - '-fourth 

, 4 Whenever anysuch order has been passed by the Governor-General 

— 1 o of State 

l..w«r to Crown to . ■ nd It shall he 

d.ullow »ny orir<T of . . ,l,e Secretary 

fur tjji.t'nurrivle' «>' Diaic loi iwMj m council, Her Uisaliowance of such 

order; and such disallowance^shall make void and annul 
such order Iron and afier the day on which the flovernor-General sh.sll make 

known procUmalion, or by signihcation to his Council, that he has received 
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the notification of such distllounnce bv lier Majest)' Provided always that all 
.acts, proceedings, .and judgments done, taken, or given by such High Courts, and 
not set .aside b> any competent anthontv before the promulgation or signification 
as aforesaid of such disaltonance bj Her Majesi)', shall be deemed to be and to 
ha^e been valid and e/Teciual for all purposes whatever, such disallowance 
notwithstanding- 


5 So much of this Act .as relates to the jurisdiction of the High Court 
. . I >1 shall conmence and come into operation as soon as the 
1 n . cl I nil sh.all have been published by the Governor-General 

in Council 


come into 


Not to interfere with 
cerUiii powers ofti'ivor 
nof<;tQcr.il. 


6 Nothing in this Act contained shall interfere 
with the powers of the Governor-General in Council, 
at mceiings for ihe purpose of making Laws and Regu- 
lations 
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For the High Court of Judkature at Fort William in Bengal, 
dated zStk December, iSQ^' 

VICTORIA, by the Grace of God, of ihe United Ktngdotn of Great Britain 
• oi j. and Ireland, Queen, Defender of the faith. To all to 

25 Vic c 104 whom these presents shall come, greeting : Whereas by 

• an Act of Parliament passed in the twenty-fourth and 

j.. cr.u .. .r . - ablishtng High Courts 

‘ _ ■ acted that it shall be 

i " ■ it Seal of the United 

e at Fort William in 
3rt William, aforesaid, 

• and as many Judges 

iiuv wH-cwumi uet^ Majesty mignt, from lime to time, think fit to 

ilified as in the said Act is 
ie time of the establish* 
• • Court of Judicature and 

I'vliit or Sudder Adawlut 
' 5f such High Court ivith* 

* Justice of such Supreme 

.^ourt, and that upon the 
>reme Court and the Court 

ui ouuuwi iJbwuiiy nuawiui ana t^uuoer Nizamut Adawlut at Calcutta, m the 
said Presidency, should be abolished. 

And that the High Cou” ''f .v.. u u,... 

exercise alt such Civil, Crin 
Intestate and Matrimonial 


o the exercise 
the Presidency 
. Patent might 
slatlve powers 

in mention to the matters aforesaid of the Governor-General of India in Council, 
the High Court so to be established should have and exercise all jurisdiction, 
and every power and authority whatsoever in any manner vested in any of the 
Courts in the same Presidency abolished under the said Act at the time of the 
abolition of such last mentioned Courts d** 

I. Now know ye thM We, upon full consideration of the premises, and of 
„ ... special gr.acc, certain knowledge, and mere motion, 

Uev(»fltion of Letters have thought fit to revoke, and do by these presents 
latent or ISC’. (from and after the date of the pubHc.ntion thereof as 

nfi rpv«t.. n • t , hereinafter provided, and subject to the provisions there- 

of) revoke Our said Latters P.nent of the fourteenth of May, one thousand eight 


■ ■ ■• ... . •■■rcb 

'‘Coverntnent of Iniha,” Chap V.^pn 351 — 
them .1.^*^? here, as there is no nrnctienl iliirerenco between 

_ f, * Letters 1 atent of the High Court at Port Willwtn, Bcngsl. 

n I xes^rajihs of tlie prrasiMe, which follow here, have teen omilteil. 
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hundre-l ind sKty-two, cxr^p- so firas ih** Le'f^r- Pitrntoftli'* fourteenth year 
ot ilis M.ijcstv Kin^ G*ori;e the Thirl <lnte<l the fweniv-sixth March, one 
thousand *c\en hundred and scsentv four, estahlishms; a Supreme Court of 
juJicnture .at Fort \Vd!i.am m Ben.;al, were re\ afced or determin'd thereby 

5. And \Vc do by these pres'nts cr*nt. d red, and ordain that notwithst.and- 
Tfirh Pv.rf .4 Pr... resocation of the said Letters Patent of the 

'V,ll„.,,„vc,.n<m,.rf f™;'"-""' “f 

s»xl\ t»xn the Hi.!h Court of Judicature, called the Hifth 
Court of ludiraiure at Fort Wdliam in Renijal. shall be and continue, as from 
the time of the orit;inal eredion .and establishment thereof, the High Court of 
Judicature .at Fort Wilh.am in Hen'll, for the nengal Division of the Presi- 
dency of Fort William aforesaid : and that the said Court shall be .and conti- 
nue a Court of Record, and that all proceedincs commenced in the said High 
Court pncr to the date of the oubliraiion of these Letieis Patent, shall be 
continued and depend in the said High Court, .as if they had commenced m the 
said High Court after the dale of such miblicalion. and that all rules and orders 

• n force in the said High Court immediately before the date of the publication 
of these Letters Patent, shall continue in force, except so far as the same are 
altered hereby, until the same .arc altered by competent authority 

The Hich Court as now existing was continued, not created, by the Letters 
Patent of 1 E 65 * 

3 And \Vc do hereby .anpoint and ordain that the person and persons, who 

T., 1 , , shall immediately before the date of the publication of 

nS Surt S, 

tiniic'L 

continue to be th* 
of the said High C 

Our heirs and successors in that behalf, in accordance with the said recited Act 
for establishing High Courts of Judic.ature in India 

4 And We do hereby appoint and ordain that every clerk and mlnisten,al 

p. , , . offi-er of the said High Court of Judicature at Fort 

• iiTtu.ii n® ’ *it William m Uengal, apoomied by virtue of the said 

cojitiaold Letters Patent of the fourteenih of May, one thousand 

eight hundred and sixty-two, shall continue to hold and 
enjoy his ofiice and employment, with the salary thereunto annexed, until he he 
removed from such ofRce and employment ; and he shall be subject to the like 
power of remov.al, regulations, and provisions as if he were .appointed by virtue 
of these Letters Patent. 

5 And We do hereby ordain that the Chief Justice and every Judge who 

r, . . . , shall be from lime to time apoomted to the said High 

made W Court of Judicature at Fort William in Dengal, previously 

>yja gex. to entenng upon the execution of the duties of his office, 

shall make and subscribe the following declaration before such authority or person 
as the Governor-General in Council may commission to receive it 

‘‘I, A ^.appointed Chief Justice [ora Judge] of the High Court of Judi- 
cature at Fort William in Bengal, do solemnly declare that I will faithfully per- 
form the duties of my office to the best of my ability, knowledge, and judgment ” 

6 . And We do hereby grant, ord.ain, and appoint that the said High Court 
of Judicature at Fort WiHiam in Bengal, shall have and 
use, .as occasion m.ay require a seat bearing a device .and 
impression of Our Roy.al Arm®, wiihm an exergue or 



Chief Justice, or during any absence of the Chic! Justice, the same shall be 
* Dvnlotr Augusta, (IRTD 10 Bnni If C.,1|0. 
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delivered over and kept m the custody of the person appointed to act as Chief 
Justice under the provisions of section 7 of the recited Act ; and We do farther 
grant, ordam, and appoint that, whensoever it shall happen that the office o 
Chief Justice or of the Judge to whom the custody of the said Seal be committeo 

shall be vacant, the said High Court shall be and is hereby authorized and em- 
powered to demand, seize, and take the said Seal from any person or persons 

whomsoever, by what ways and means soever the same may have come to his, 

her, or their possession. 

7. And We do hereby further grant, ordain, and appoint that all writs, 

summons, precepts, rules, orders, and other mandatory 
Writs, Ac , to issue process to be used, issued, or awarded by the said High 
in nama of the Crown of Judicature at Fort William in Bengal, shall run 

and under Seal Qur heirs and 

successors, and shall be sealed with the Seal of the sa'd High Court. 

8. And We do hereby authorize and empower the Chief Justice of the said 

High Court of Judicature at Fort William in Bengal, 
Appointment of time, as occasion may require, and subject 

“ to any rules and restrictions which may be prescribed by 

the Goiernor-General m Council, to appoint so many and such clerks and other 
ministerial officers as shall be found necessary for the administration of Justice 
and the due execution of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent And We do hereby ordain that 
every such appointment shall be forthwith submitted to the approval of th« 
Governor-General in Council, and shall be either confirmed or disallowed by the 
Governor-General in Council And it is Our further will and pleasure, and we do 
hereby, for Us, Our heirs and successors, give, grant, direct, and appoint that all 
and every the officers and clerks to be appointed as aforesaid shall have and re- 
ceive respectively such reason.ab1e salaries as the Chief Justice shall from time to 

time, appoint fo' -• - ---i -- •' 1 

in Council shal 
that all and evei 
resident within 
shall hold their 

judice the right of any officer or clerk to avail himself of leave of absence under 
any rules prescribed by the Governor-General m Council, and to absent himself 
from the said Umus during the term of such leave, in accordance with the said 
rules 


Admission cf AdvocaUs, Valeets, and Atlonitys. 


g. And We do hereby authorize and empower the said High Court of Judi- 
Pn«f.r«nfni<TliCm.rt 'Vjllum III Bengal, to approvc, admit, 

ailiniUint:^ Advo- enrol such and so many Advocates, Vakeels, and 
catc 9 VjJfw-Jf a/ni Attorneys as to the said High Court shall seem meet ; 
Aitorn«y8. such Advocates, Vakeels, and Attorneys shall be and are 

hereby authorized to appe.ar for the suitors of the said 
High Court, and to plead or to act, or to plead and act, for the said suitors, 
according as thesaid High Court may by its rules and directions determine, and 
subject to such rules and directions. 


10 . And We do hereby ord-iin that the said High Court ofjudicalureat 
Fort William in Bengal shall have power to m.ake rules 
for the qualification and admission of proper persons to 
be Advocates, Vakeels, and Attorneys-at-law of the said 
High Court, and sh.all be empowered to remove or to 
sutpend from practice, on reasonable cause, the said 
Alin ates, '’-lA-’r — — . — •- - • • . . • -such 

Adio ates, ■ • ■ r on 

behalf f. - ■ ■ . i II be 

allowed o ■ • ■ 


In- making rules for 
Iho inmlificntimi*. 
of ftilviK-atCH, Vakcd-i 
tnd Attoroejs. 


To ti t —Sco Moran V. BewanAli.' 


* tl«7l) S tl. L It,, 41««. 
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suspend from pmctics-Soo LoMosuner f Wajul 
^ la. It M proffxiont) mocon'lurt to « ’cjpt n ihare of property suctHor as ft 
cruder * litigation wiili an assignment of tlic property by nay of 

Reasonable cause —r^ir contempt while tlcfcmlmg Ins own conduct as an 
I'oute an(I IiSslling th* Jii'ljcs in a neuspiper * 

Board of Eiamlnora — Th" OmfI hts no jurisdiction to interfere with the 
oisrretioT of the Itx^rd of Hismineri in nn nltornc)*’ ciaminslioii • 

Presentation of nppoal —The presentation of an appeal by a person 
*"* \aWeel. or ntlomn) of the Court, nor a smlor, is not a 

vaiiii present atian i,.a^ pre.sentatini of an appeil in^oj ma paiipern by the 

Quly author)*''! a ••■nt of a /’iri/ini*Sift woinsii was held to be a valid presentation in 


Cii-il jurisitiitun of iht Htt'h Court. 

tt And We hereby ordim that the s.iid High Court of Judicature at Fort 
LocAllimits f il Wilham in Bengal sh.ill hate and exercise ordinary on- 
diDirvonL'inal''iur?s'!hr ‘^*'‘** J“'Udiciion within sucli local limits as may 

tion of the Jligh Court lime, be declared and prescribed by any law 

made by competent legislative authority for fndia, and 
until some local limits shall be so declired and prescribed, within the limits 
declared and prescribed by the proclamation fixing the limits of Calcutta, issued 
by the Got crnor-General in Council, on the loth day of September, in the year of 
Our Lord, one thousand seven hundred and ninety*four, and the ordinary original 
civil jurisdiction of the said High Coutt shall not extend beyond the limits for 
the time being declared and prescribed as the local limits of such jurisdiction * 

A .Tadg'., in «x«>rci«e of cho or ' • • 

at Mains dirottsil a warrant 
appriinieil a spesitl baihfr to ejcc 

debtor, whereter lio might W . . • 

tniue Without luntiliclion * In an onhnury suit commenced m the High Court a 

writ of /'iCKii cannot issuo except within the local limits of the Court’s original 

jurisdiction.* 

12 And we do furt*--- - *' *’ -•••••-■»« -* -*• * 

Original jurisdiction 
as to suits 

suits for land or other immoveable property, such land or property, shall be 
situated, or, in all other cases if the cause of action shall have arisen either 

whnilv •l-n 'n- „ .r.l.. ^ c.r* t~ 


U the Stiirai an I Bambiy L'f'tre FalenI lit mr-U an aar late matte by the Cewi Her Co.n- 

i’«r<nf, /ar fA< tandi ••mtlun the Itwle *eforeJ a«J pifimW de, an 
laid "ailhin the linttio/tltelaealjarttSuHioitaftUnftlltfhCturtat tiate efUe 

cahon »/ (A'»' preitnie " 

* (190'2)29 Calc 800. 

* In re, An Advocate, (1906) 4 Calc L. J., 259 

* Id.p 2C2 

* In re, Sarbhadic.iry (1907J I* K.» 34 I- A., 41. 

* Jn re, Puma Chandra Unit, (1903) 12 Calc. W. X., 875. 

* Shiani Karum v. Hnsliunandon, (1900) 22 All., 33l. 

’ tVazir-un-iiissa r Ilahi Bakhsh. (1902) 24 AU 172. 

* Rnlali o( ftamnad i>. Sectharam Chetty, (1903) 2i) Mad., 120 

* Monraotbo Katli v. Grecnder Chuoder, (1S7S) 21 \V. R , 3CC. 
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within the jurisdiction of the Small Cause Court at C alcutta in which the debt or 
damage, or value of the properly sued for does not e ceed one hundred rupees. 

The interpretation of this clause has differed considerably in the three High 
Courts of Calcutta, Bombay and Madras but in one respect they are all agreed 
namely that it should be read as if it ran as follows. 

“ The said High Court in the exercise of Its ordinary original civil jurisdic- 
tion shall be empowered to receive, try, and determine suits of every description 
if 

(n) in iAe cate 0 / suits for land, or other \mmovea.h\e property, such land or 
property shall be situated cither wholly, or, in case the leave of the Court shall 
have been first obtained, in part within the local limits of the ordinary original 
jurisdiction of the said High Court, or if 

(i) rt// raw, the cause of action shall have arisen either wholly* 

in case the leave of the Court shall have been first obta.ncd, in part within the 

lodal limits of the ordinary original jurisdiction of the said High Court, or if the 
defendant at the time of the commencement of the suit shall dwell or carry on 
business or nersonally work for gain withm such limits.”* 

Suita for Land — In a Madras case* a learned Judge (Moore J ,) stated 
that he would be prepared to hold that the phrase “suits for land or other immove- 
able properly” in clause la of the Madras Letters Patent includes all suits men- 
tioned in clauses (a) (b) (c) (d) (e) and (0 in section 16 of the Code This 
dictum appears to have been unnecessaVy to the decision of the case before him 
and is diametrically opposed to the rulings of the Bombay High Court. The 
suit was for the sale of mortgaged lands and the case can only be regarded as an 
authority for the proposition that any suit in which a decree is asked for operating 
directly upon the land is not within clause is. Even this ruling goes beyond 
the earlier authorities, several of which show that a suit m.ay be maintainabto in 
part even though some reliefs are prayed for which the Court has no jurisdiction 
to grant. See tnfra 

The Calcutta High Court has long regarded it as settled that suits for 
foreclosure* or s.'ile, suits for redemption,* suits by a purchaser for specific 

’ suits for the purpose of 
• ^ control over land are suits 

’’■‘5 jnferpreted the words in the light of the 
tncery in respect of similar suits,* and has 
It has been held that a suit for specific 
in Rombay relating to land outside the 
nomlisy. juiisoiciion may be entertained and a mortgage-debt 

realised by sale of the land.^ A suit by one shareholder 


' SecPnn.l.- J ... n,i . T>. . . 22 ^ gg, . following 

Q. L. R., 0. C., 85. Jagftdambj 
., ■ , C36. Seahhftri t’. Ramsrno, (1890) 

■ «■ . • • 0) 4 Bora , 452 5 §eo also, Srinath 

• Kalamr. Kn<>Wwam5,l190a)27MMlrasp IW, IBl. See pn 120 132. 

For another -'I'llrM ewe in w Inch junsdictioo in nn Adminiatration suit wM 
iloelmrd, see AlKiulknnm r. Badrwleen, (lOlj.’,} 28 Wnd , 216. 

• Markliy .1., in .TAgse<lonihA »• Poildomoni, (1875) 15 B. L. It , p. 323. 

‘ Denonnth r. Hogg. (inr,2) i m, 

» Pee ca«ea eitetl by Strnchey J,, in Sorahji e. Ruttonj, (189S) 22 Rom., at p ‘0» 

• r«grir. F..le, L, R. IS F.|., isa 

folloning Yankobi v. Ramhl-aj'. 
n, n. ’ V'l™- C'-. I'JP- P. !•-»; and «a Hon.rnj v. Runehor D.is, (1905) 7 
Horn. L. 1... atO, w Inch waanpnrchaser’a suit. 
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to rtco%-cr his sMre of rents receive*! b%' .mother tt.is .ilso held to be maintain- 
ab.e alihotigh the tule to the land n.is in dispute > These decisions were follow* 
M m by .Sfr.achea J , who heU fh.-if a suit for foreclosure of a mortpape 
rnade in Ilombiv on land outside the jurisdiction was not .a suit for land within 
the meaning of this clause * In a later case the plaintiffs sued for partition of 
I^opertv consisitnc of .a house m Rombay and certain fields at Vavla outside 
junsdiction The parties were all residents in Hon^bay. As no leave bad 
beenobtaincd.il w.is held th.at the Court had no jurisdiction as to the Vavla 
property but the smt proceeded as re/jards the property in Bomb.ay ’ 

_ The principle undcrUmp these decisions seems to be that the Charter has 
inscsifd the HiRh Court wub the full powers of the Courts of Equity in England 
in respect of suus in ftrst'n.tm Tliev have all been considered bv Sir Lawrence 
Jenkins C J . and Mr justice Batchelor in the case of V'aghoji v Camaji ,* m 


jurisdiction 

In Calcutta this cl.ause has been interpreted as curtailing the full powers 
to act in personam whuh is vested m the English Court of Chancery,® and 
"hget f Ede® has rot been followed , but the coarse of the decisions seems 
to show that It IS not >et too hate to pot a stop to the catting, iwity of fhe/urisdic- 
tion of the Court which has been effected by the most recent judgments upon 
the point in question 

Calcutta - The old Supreme Court held that it had power to declare a 
trust in respect of hand in the mofussil,^ and the authority of this case still 
stands unshaken * It wss also decided m -an early case thnt a suit by a purchaser 
for specific performance of a contract to sell lands outside Calcutta was maintain- 
able where the parties were under and within the jurisdiction * 

Again a Receiver was appointed to take charge of immoveable property out- 
side the jurisdiction in a case where (he right to a Sebaitship under a trust-deed 
was disputed In this case it was said that the parties had no benefiexnl interest 
in the l.and and that no decree bearing /fmetljf upon any interest in the land was 
given 

Another case which involved the settlement of a boundary Ime was held not to 
be maintainable although it was urged that the plaintiff did not seek any adjudica- 
tion of title to the land m question. In this case it was said th.it a plaint may 
shew jurisdiction but the written-statement may turn the suit into a “suit for 
Iand”>' 


• Chintaman !• ilailiiavarav, (18C9) 6 Boni. If. C , 29. 

’ Horabji V. Ruttonji, (1899) 22 Doni ,1701. 

• Balaram V Kamehamdra, (1893) 22 Bom., 922 

‘ Vagboji t>. Camaji, (1903) 29 Bom , 249 

• Penn V Lord Baltimore, 1 Ves , (Sen), 441 

• L. R , 18 Eq , 118. 

’ Bagram r. Moses, I IlyJc, 284 

• Kennedy, J in Kellie e Fniser, (1877) 2 Calc , 415 
" Niindo I.al Boso, (1899) 26 C«lo , 891. 


Nistarinjr Dajn p. 


• Ramdhono Slnw f. Nobumoncy Dassce, Bourke. 218- 

defendants not resident*. Sreenath Boy r. Cally Doss tjhose, (187^?’ 

»» Jucgodumliv V. Puddemoney. (1875) 15 B. L, IL, 318 ; sec « ev, 

Cn«pf. AVotson. (1893) 20 Calc, 6^9 ' P 329. See alio, 

>1 Bast India Rly Co r Bengsl (JoalO* (1876) I Calc , 9o but«.i 

Sale J’8 judgment in Ki«'ory Mohan Bov r. Kali CLum ri.., *“'*■ contrast 

190 ; I CMc! W. X., 156. fo/m. (1»97> 24 CaJo , 
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Most of the earlier cases aredeall within the under-noted case,^ in which 
GarthC J distinguished Bagram v. Moses,* and laid down the rule, which has ser- 
ved as a guide, for most of the subsequent judgments of the Calcutta High Court 
upon this point The learned Chief Justice said that the real question to be deter- 
mined IS whether the suit is brought substantially “for land” that is, for the pur- 
pose of acquiring title to or control over land and applying that rule to the case 
before it the Court held that since its express purpose was to compel the sale of 
land outside the jurisdiction the title to which was disputed between the parties 
It was in substance a suit for land within the meaning of clause 12 and could not 
be maintained in the High Court 

Shortly after this de'-'«'''-' — • — — J * — dered by Kennedy J , 

in the under-noted caae [ out that it had not 

touched the authority c ■* . Shaw v. Nobomoney 

Dassee and he held that j fjie an award made m 

•• ■ ■ ' “date. 

» ndon 

■ iille 

to a considerable portion of the lands in question. 

A few jears later in an unreported case^ in which the plaint contained a 
property and foi possession, Wilson J . 
!!«* administration suit and the High Court could entertain it 

not-withstanding that prayer 

^ J connection may be noticed the undernoted case,® in which the plaintiff 
" “ ■“ ty and 

• ■ uit was 

•tlier a 

T 


In this case the plaintiff Bank prayed,* (a) for specific performance 
ndSUr,.,.. B., .“m 


Land Mortgage B. 

V 

Sudurudeen Ahnv 
anything to do with 


de the jurisdiction ana 
property might be sold 
eld that this was not a 
title to or control over 
at wherever land has 

oVar".iS AT "/t\ He further stated that 

oiar as prayer fA) was concerned the suit was.-i suit for land but held that 
'V to considf-r the rlcrht to relief Until 


vvjucc.ucQ me sun was .a suit tor land out nem m..*- 
, 't was not necessary to consider the right to relief until 

Right to relief. the facts were found. The -^ame learned Judge held 

nron.riK .v,» a . J" anoilicr casc that a suit to release mortgaged 
property from the effect of mortgage deed was not a ‘ suit for land.’* 

an jurisdiction to entertain a suit, for specific performance of 

a suu ^ mortgage of lands outside the jurisdiction but in such 

y* J I gave a money decree on an alternative prayer 


• Dellu nnil London B^nk v. Wordie, (1870) I Culc. 2t0. 

* Bagram v Moses, 1 Hyde, 234 

• Kelho 1 -. rrnsor, (1877) 2 Calc., 445. 

* Id. p. 451. 

! e.ary Chand Mitter t’. AraWkft Ch%rn Mookeriee, d. 13 Feb 1832. 

^ lUdjoa linnil r. Rohims Byo (1874) 13 B. L ll., 91 

^ ■**’ ’I* ^i”***' R'l'k p, Wordie, enpra Recen era have 

las, ... 111. C.lcai'„°ll“JllJ„rt°' 

Rf>y(JS92) 19 Calc , SCI, 
also .M.chaM r Aiupor 1151,,. (1833) 9 Cole.; 731. 

■alh lloj V. Call^ lU,, (jjj-gj - ^ 


■'C 
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A still siit)n;tcr cn«e in fisour of n more Iibcr.il construction of the Charter 
is that iK'ss \ f>rijr r/A* in winch rpirth C J . and Markby J. held 

that a su t to rccoier title deeds .ilthou^h it ni.iy miolve a question of title is 
not a sj.t to obtain poi session of land rr to deal in .in wai with the Kind itself 
Within the r'cinm;: of the Charter In this case the defendant denied and 
contested the plimtitfs title to the property * The ne\t t.i'e* on this po nt rras 
r, r t » 1 •* *U't for tent .lod for dam.i^'cs for use and occupa- 

/.i7 /x-.M ih^ junsd ction. The defendants 

jp^‘ did not admit the plamntl » title and the rna n issue was 

' * whrt nis the niture of the lenincs D K r.eih J sad, 

“where it becomes recfvsir) to determine srhit the nature of the ten.ir.cy was 
I think th.it that fact does not miKc the Suit a suit for land 

The rext decision* tended sull further to extend the interpret it . n cf the 
, Rule hid down bi Nir Richard l.ar'h in P( c- ..•••a 

/.ikIx Ui'P./if.su/r., This w.is .in adn .-•stratei .act .'r. 
Y J ) , ,, in which the p'l ntiiis soUjthMo >ci .is c.e leases cranted 

the dcfendini c\ei.u’or5 ci lands outs.de t. f _• s.' o.. 

>Ir Ju' tire (non Chief Justice Sirj John lianlev oseriu’ed the ueter.’i-: > o. 
tions on the point of j.insdiction ‘ I he Court .issumes tur -a c* 

9-*>. “ in regard to mimove.iblc properties situate ou:> de the ”V''. 
cases where it acts m feru'ntm either to compel the owner to ve e-e.’ :.i 'e.c.iJ 
ohiigatians into which he I .»$ entered or to .1 trust imposed a h 1 . # *ass 
seems to y-o exen further thin Mests. 'i* ' 

Privy Council* th s rul n^’ on the point of luti^dKijon ris bee. e 
upheld, and their lordships stated ihit the Hijth touit Pas .a 

certain cases, to set aside lea'cs of land outside t! e jun^vlict .'rs. * * * \v^;. 

s'oi came 100 Ute to pKve before the Court ^ j J. ; 

Abdul KtftmK lUUrudun Sahib, J*’.® v* 

also nciteworihy m considenn;: this question. Mr ' * 1 /,- ,v^ 1,-1 

restnciise words in this chu>e should be 

of a olaintifT onlv They do not apply to a case in which the persai seeki. ^ l-e 
exercise of the C luri's jurisdiction is the defendant 

Tin ns.t.a.t' is .liffitolt to teconc.le •nih oil J'l' ^'■^,17,' S,'~ 
till brought his suit tor tlio coitstroctioii «fo ”_'ll "d “ij. 

It w.is .ifiTued fo* the plita- 


must row ye rCijarded as nein^ . . tn mms ct amon^ them- 

Bombay Eli;-h Court on this of G.uth C. J. seems to base been 

selves A similar application , of 77rr v. .1 /<.'.'.*»■ .is i-et urreported 
•adopted by Stephen J m ^ li seen whether the Appellate Court’s 

and now tinder appeal , an —|,,ch cannot fail to anse upon a coasidera- 

judgment will set at rest the 

tion of the Calcutta decisions on this question- 


’ . . • <; Calc.. S9I; wad M 

Cnli 3 , 370 . ,ort. o Pale W. X, 5*ul ; 2 CaK\ L. J., 1?9; T Eon. L. 

* (1!)00) .13 Calc, ISO; 0 ... . 

• Ki'.o;.“mo1.i... Ify '• K.l. Chon, Gh,«- (I'Wl ill Cot. , 191 , 1 Clu. tf. 

■ ll''’’" 11,11., i,. 1. X'thoh'ol 1>.1«. ll9>lry!lCJo,.3l5. Thi, .... t„ 

,, lUrii U I III J wherwtheinterrrrtation of ll e eliG.<e hn 

Tery • Ablul Kanm r. ttaJnidp»a ^hib, (l?UJ i?> MiJ., il7. ' 
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In all other casts — It has been held by Harrington!.* that these w 
exclude suits for land .and that the question whether the defendant dwell 
whether the cause of action arises wtlhm the jurisdiction is irrelevant in : 
suits. 

Dioelling or carrying on business. See pp 134-138, ante. 

Cause of action. — The words “cause of action ” m this section mean 
these things necessary to Rive a right of action, and in a suit for breach of 1 
tract, where leave has not been obtained to sue under this section, it mus 
established that the contract as well as the breach have taken place within 
local limits of the Court * ^ 


When part of a cause of action has arisen within the jurisdiction of 
High Court, the jurisdiction of the Court is not ousted, because the defend 
being the subject of a foreign state, had ceased to carry on business within 
jurisdiction before the suit xvasfiled.8 The High Court has jurisdiction to t 
suit in which the cause ofaction IS that the and defendant was endeavourin 
surviving partner in a partnership earned on beyond the jurisdiction to get 

his hands a sum of money within the jumdiction of the Court with a vie« 

representatives of bis deceased partner of it, leave to sue having \ 
. ^Vhen a defendant is added who does not re 
against whom the cause of ac 

cKmH .n ^ leave must be obtained under 

clause, even if leave was obtained when the suit was originally filed.® 

An undertaking to pa- i— ~ aJ —• ... . . - 

of the plaintiff by the 
nor personally woiks for ( 
of the High Court, in coi 


against him on the basis 
by the High Court Q B. 


^ ’ ^hgiand, and to be enforced in the same mar 
seeVon^® ^ cons“iute a cause of action within the meaning of 


Within jurisdiction or 
entered into within the 

the plaint was filed : /if . ' 



ti. 12 ot Its Charter basing been obtained® 
lor the costs of prcpiration of a trust-deed, it 


Itute acts of maladmii 
■ outside the local lin 

rt, that Court has )ui 
, f/crty without leave um 
In a suit brought by the plain 
was held that as the deed h 


f liars LaII Itsnerice 
Rail I'. I’nma Kaa, 
Rom . 4S’. 


P- 3 “ i foil- 

(I89C) Ifl Mad., ■Ii> and Jairam r. .^tmaram, {ISS 


’ = A.k«r J«i 

■ HWOM Kon,., m, r. K«,.ie.r. (IS 

• Rivctl Csrimo e. (Joculcla-, (1896) JM Bum., 15 

• lUmj.fauln. Po»liUi,(lsOC) aiH.m,.. 7C7. 

• P r. II,etrrt,{l9fW)8 C*lc. W. X., 207 ; 51 C»k "SI 

• VmV r 1),.., (,s9s) 3 C*le W. N.. .721 - 20 Calc . Tis” 

• Ni.Ur.ti.-y 1),., r. NomloliH B.«i. (ISOS) 3 Calc. W. X.. CTO, 
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signed by jbe phintifTs .iijem in IJotnbiy, .iiul tlie payment to be nnde 
) tne pliintili , WAS to be matle irt Uim'My, .as ]e.i\e had been obtained under 
Court of Uombav hid jurisdiction to try the suit * When 
e plaintitTs brouphl .a suit f«r ihcir share offamilv property con>isting of lands 
I uated outside the jurisdicnon of the High Court and for moveables situated 
within, lease hax mg been gr-amcd by the Registr.ar . /irAf (i) th.at the High 
^ourt had no jurisdiction .as to the hands, and th.al the suit must be dismissed as 
to them ; f’) that le.nc to sue had been wrongly granted by the Registrar ® 

Partly airithin local limits —When the c.ause of action arises only 
partly w ithin the loc.il limits, the Jeaie of the Court must be obtained before the 
institution of the sun.® .and lea»e to sue under this section cannot be implied 
*ne fact that lca\e to sue .as a pauper h.as been granted to plaintiff Leave 
lor the former purpose must be distinctly sought and obtained* Moreover, 

ihe cause of action must be th‘ “ * .... 

not cox er an .amended phunt s . 
and the nitnesjes reside .at 
may be obtained can be saiisf 
appeal lies from the order ’ 

on the 30th of June, 1874 The unsuccessful party did not appeal, but made the 
s-arue .application to .another Judge on the tjth December and the leave was 
granted on appeal, that the order should not have been made and should 

be discharged * 


A drawn at Benares on the draxvet’s firm at Bombay m favour of ft 
firm at Mirzapore and Calcutta xxas endorsed at Calcutta by the payee to a firm 
at Calcutta and dishonoured by the drawer's firm at Bombay Held, that the 
endorsement having taken place in Calcutta part of the cause of an action arose 
in Calcutta so as to give the High Court there jarisdicuon ® 

It 1$ not necessary to obtain the leave of the High Court under cl, 12 of the 
Letters Patent, to sue to set .aside .a decree of that Court made upon a com- 
promise to which the plaintiff has been induced by the misrepresentations of the 
defendant to agiee, even xxUen xt appears from the plaint that the defendants 
are out>ide the jurisdiction of the Court 

A suit against persons outside the jurisdiction in respect of transactions 
carried on by them as Commission Agents for the plaintiffs where instructions 
Mere sent from and demand of payment was made m Bombay and accounts 
xxere to be rendered to the plaintiffs at Bombay was held to hax’e been xvell 
brought in Bombay’* 


Order gtvmg leave The granting of order under this clause amounts to 
ajudicial act which cannot be delegated to the Registrar.** 

* Dobaon V. Iiengal Spinning and tVeoxing Co , (1897) 21 Bom , 12G. 

• Soshagiri Rau v Rama Rau, (1890) 19 Mad , 413 

* Abloal HixmeJ f Promotlioiiath Bmc, I Ind Jur (ff S ), 2IS. 

• Jairam Narayan v. Atmaram, (ISSh) 4 Bom , 482. 

* Itampurtal) r. Prerasukh, (1891) I5 Bom , 97 

• Hadha Bibeo v &Iiiekaoodun, (1874) 21 W.U . 201 ; ami wlisre the defendant is an 

absent foreigner seo Sesagin Row r Askar Jung. (1907) 30 Mad., 43S ; Shaw 
tValJ.ioo t> tjordhaodhsr, (1999) 8 Bom L. R . 59 
' De SoUZ,i tr. Coles, (ISCC) 3 Mad. H. (X, 3S> 

" Mudclly V. .Mudelly. (1874) 8 M«d. II. C.. 21 
» Uoghoonilh Misser r Gobni 1 Karain, (1893) 22 Calc., 45| 

*° Soloman v AIkIooI Aiir, (1879) 4 C. L. R , 3C(S. 

“ Motilxl ». Keraxoxall. (lOOd) Srt Batn^ 167. See also, Shaw WallacA P.. •• 

Cordlumlliiir. (iCHXi) 3(1 Bom . S64 

»• LaliteswMr i-.’Uamesxvxr. {19>)7) 34 Calc., 619; SC.ilc. L J..4a*-liPi xf 

N., G19 Rtij Coom-xti r Alma Chaml. (1907) 11 Calc. W.X., 662.’ •'-ale- 
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An appeal lies from an order dismissing a summons to show cause why 
leave under this clause should not be granted ' 

The legality of an order granting permission to Institute a suit under cl. 
II of the Letters Patent may form an issue for trial m the suit so instituted.® 

Residence. Residence in Bombay for a temporary purpose does not 
amount to “ dwelling,” nor having a pidhi or place of business where devotees 
paid m presents, to carrying on business, nor accepting invitations to the houses 
of devotees and pupils where presents were offered, to personally working for 
gam wuhin the meaning of cl is The expression " c.arry on business ’’ relates 
to business of a kind in which actionable debts may be contracted.® 

The defendant who was a Political Agent at Kolhapur left Kolhapur on th« 
6th March 1900, <« route for England on a year’s furlough He arrived at 
Bombay on the 7th M.irch. While the defendant was in Bombay {vi:., on the 
8th Marchl the plaintiff presented a plaint against him, in the wording of which the 
defendant was stated to be then residing at Malabar Hill in Bombay. Held, 
that the temporary residence of the defendant m Bomb.ay, under the circum- 
stances, gave the Court jurisdiction to admit the pl.mnl.‘ 

Leave to institute a fresh suit after -withdrawal from the pre- 
vious euit.—When leave to institute a suit was given under cl. l3 nnd a suit 
was instituted .and afterwards withdrawn with liberty to bring a fresh suit, the 
Court when leave is again asked for, may gr.inl or refuse it * 

Infant marriage —The High Court has jurisdiction under cl. 13 to try a 
siite to declare an infant msrriage amongst the Parsees to be null and void * 

Decree obtained by fraud. The original side of the High Court has 
jurisdiction to entertain a suit to set aside, on the ground of fraud, a decree 
passed by any ocher Court of concurrent jiirisdiction, where the cause of action . 
has arisen either wholly or m case the leave of the Court has been first obtained, 
in part, within the local limits of its original jurisdiction.’ 

Juriadlction. In a p.irtnership smtit was held by the Privy Council that 
the jurisdiction of the Bombay Court is not limited to the assets recovered In 
llombay.* 

Value —See note to s. tj, “ How DEreRMiKED," pp 89, 90 

Appeal.— When leave to sue under cl. 12 has been obtained and a new 
phsintiff h.-is been added, the defend.-«nl cannot appe.!! against the order,® unless 
the amendment has altered the c-ause ©faction An .appeal lies from an order 
granting leave to institute 3 suit under this clause tr 

Practice.— When defendant objects to leave granted rr /.rr/e, the matter 
may be heard on summons before the c.asc comes on for hearing.** 

‘ Xngiiiioiicy r. Jniiakirsm, (|8s7) 10 Mad., 142. 

* Vaghuji r. C.smsj'i (1{>05) 29 iJom , 249, 

' (’.ridhiriji r. (iovardlisnUlji. (1891) 18 Bom., 291 ; L. U., 21 I. A , 13. 

* Permvnlwv Wray, (itW)) 2o Bom , 170 

• Svhhipstlii r. Ijvkalimii, (|9'*l)24 M»d , 29.1. 

* lVtIi-t»m llorma^ji r >tch«Tlrti, (ISS9} I3 Ilom., 3f)2. 

N'an.U LaU r. XiiUnni, 7 C*lo. W. N*., 354. 

• ini»S<r»niUs r. nu-«t C.»rn»r. (1998) 3 Uale, \\\ K , Im, 

• PoitiI.li p. lUmprotal). (ts'tl) 17 Horn., 4C0 

•* Uvmprolit. p rremoikh, (1891) 15 Bom , 03 

” *f».ljr^ I. mill r, H.irjrp MalwMW.,1, (1873) J3 p. L. P^, 91 5 21 W. It., SCI 
Sn^hngi p. c.imaji, (10iiS)29 Bom., 219. 

“ r. LuflimuUs, (IS«49) \Z B«m., 42f 
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Limitation — The hntitation to set aside an cv parte order under this 
section IS governed by art 178, Schedule II of the Limitation .Act.t 


Extrao^lln^^. ^ 
al civil jurisdiction 


13 And We do further ord.tin that the Slid High Court of Judicature at 
Fort William in Bengal, shall have power to remove and 
\ origin- jf, determine, as a Court of extraordinary ori- 

ginal jurisdiction, any suit being or falling within the 
jurisdiaion of anv Court, whether within or without the Bengal Division of the 
Presidency of Fort Wilham, subject to its superintendence, when the said High 
Court shall ihinh proper lodo »o, eitheron the agreement of the parties to that 
effect, or for purposes of justice, the reasons for so doing being recorded on the 
proceedings of the said High Court 


The application should be made to the Judge sitting on the Original Side * 
It will be granted when it has been shown to the satisfaction of the Court.® that 
the lower Court has dealt h.ar5hlv, and without discretion, with the applicant , 
and the decision turns mainlv on pomes of law,* or that difficult points of law 
arise and where generally it appears to be a case that should not be tried in the 
Mofussil,® provided the interest of the applicant will be prejudiced if the case 
be not transferred * 

Tlie Bub^tnntivo law applicable to the cane will bo tlis Uw of the Court from which 
It has been tramftrred ' 

’ • ' n the Dinajpur Court, the defendtnt 

the tbaae, the grounds of the nppli. 
in the >.1111 , 12) that the defend. mt's 
iinpoa«ible for her to go to Ditiajpur 
and lahe her w itnessee there . (4) lli.tt an agreement upon w hith the suit was brought 
was executed 111 Calcutta , (5) that the plaintiff rettded and earned on business in 
Calcutta , htJtl, th.it the case was a proper one for transfer to the High Court. ' 

Resident at Aden —The Civil Court of the Kesident at Aden, as conatituted 
by Act II of l8Ut i< subject to the supunntcndence of the Bombiw High Court, which 
luLs power to remove a suit from the Court of the Resident ancf to try and determine 
the same * 

“ ' • rer apart from the Cinl 

• proceeding with a Small 

om the S C. Court which 


14 And We do further ordain that, where plaintiff has several causes of 
Tn,n,t»T of sBvrril aciiOH sgamst a defendant, such causes of action not 
causes of action. being for land or other immoveable property, and the 

said High Court shall have original jurisdiction in res- 
pect of one of such causes of action, it sh.all be lawful for the said High Court to 
call on the defendant to show cause why the several causes of nction should not 


‘ Kessowji v Luchmid.is, (188!)) 13 Bom., 404 
» Douettt f. Wioe, (186j) 4 W. I! , 7- 
» Courjon v Courjon, (1871) 9 B L R , App. 10. 

• Kopilnauth S.ihai e. Covemmont, (1872) 10 B. L. H., 1C5. 

• Doucett e. Wise, 1 Ind. Jnr , (N. S.), 94 

• Borrnil.aile v. Gregory, Binirke. Part If, Ex. O. C J., 1. See also ilunsif of 

Debrooglmr, tn ifie inaUer ef, (IS7l) 7 B L. R., 30 j ; Pajn c. Administrator 
General, (ISSG) GC. h R.. 221. 

• Grose V. Amirtsniayi Pa«i, (1SG9)4 B. L. R., 0 C. J., 1 ; 12 W. R , O. J., 13. 

• Harendro I-al Rai t SanamaiigaTa Dcbi, (1897) 21 Calc., 1S3 ; 1 Calc W N’ 

109 ’ ■’ 


• Abdul Karim v. Municipsl Oflleer, Aden. (190.3) 27 Bom., 573. 
OOicer Aden r. Ismail, (1906) 30 Bom., 246 ; lo Calc W. X , 1^ 


Municipal 


>» Rash Belutry Dev V. Bhowani, (1907) SICale., 97 ; Mangle ». Oopal fl907i 'll 
Calc., 104. ' * 


«> JleganUlr, BomhayCo .(190,3)7 Bom. L.T1.. 14.3 /n re, nalh,(lJia7j 31 bqjj, 

78 
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be joined together in one suit, and to make such order for trial of the same as to 
the said High Court shall seem fit 

15. And We do further ordain that an appeal shall iie to the said High 
... . Court of Judicature at Fort William in Bengal from the 

Coou “1 ongmal ju™' J'i»S a scnience or order passsed or 

d.ouoi, to tV IIiBh any criminal Inal of one Judije of Ihe said High Court, 
Couit in Its appellate ™ Judge of any Division Court, pursuant to 
jurisdiction. section 13 of the said recited Act, and that an appeal 

shall also he to the said High Court from the judgment 
(not being a senience or order as aforesaid) of two or more Judges or (he said 
High Court, or of such Division Court, whenever such Judges are equally.divided 
in opinion, and do not amount in number to a majority of the whole of the Judges 
of the said High Court at the time being ; but that the right of appeal from other 
judgmeris of judges of the said Hi,'h Court, or of such Division Court, shall be 
to Us, Our heirs or successors, in Our or Their Privy Council, as hereinafter 
provided 

Appeal ; judgment —This section 19 not affected by 8. 93 of the Civil Proce- 
dure Lode.* but U 13 by 0 n, r 7.' and by 99 lOt and 0. iS, r. 1.* 

Under this sectioi — iv.i .. 

eontenco or order piss • 

fippsllrtie jarisdiclioii, 

and did nut amouat ui • 

uUowed from a decisioi • * 

from an order pissed b ■ ■ 

(licisiun pissed under < * 

-•••b '•'» •jivv..,!!- * uvuive. Hum u UCI.I31U11 111 vice*Auuuii»“j 
jurisiuolion, from an order deciding the claim of relatives to be onarduvn of a minor* “ 
from an onler refusing a commission toexamme witnesses not cornpelUble'to attend 5‘* 
irom an Older dischacmg a ndo to set aside a sale •“ from an order nn the oncinal 

, t 

‘ • • i 

frrtm certmeate given by 3 Commissioner appointed to take account 

f rom an order reversing a decree of a S mall Causa Court under a. 115 5” from an 

• Ufuthanh c. Purushottum. (1831) lO Calc.. 814 } 17 Cale., 3, p. 7 ; L. R., 16 I- 

‘ Achajar. P.atimvelu, (lgS6)9 Mad.. 253. 

• Mnd, 447; Danno r. Mehdi Hussam, (1889) 11 AU., 375; 

baVihapatlu r. haiayau*ami, (lOOijSa Jlad , 555. ' ‘ i* 

• bcimsnsa r. tiuecu Empress. (1891) 17 Mad., 105. 

' “ 'V. U, 52. 512; Gridhanjir. 

l.omiinUlji, (1800) 1, Calc.. 2. p. H; lOCalc., 814. 

• ^ V. Urijnhart, (ISTO) 13 W. R„ 209; Rcasnt Hossmn r- 

AbiloolUh, L R . 3 1. A., 221 • 20 W. It, 50. 

’ Hurri«h Chundur Mitter, pthuon^f, (1872) 18 W. R., 209, 

• Aimer Ah r Kns«im Ah, (1870) 13 \V. R., 403. 

• '^(is^ir!rciif‘ v-i-r*'*' *" "• ® ■" ** 

•• Champmn” in (5. mnlftr o/; (1890) 17 (l»lc , CU 

(V^^oiV It^m <***'“) - C. 1.. R., 533 ; NurroiidM. in the matter of, 

Mnuibanixthtr Krishn-unvharUn. (1907) 30 Mad . 141. 

‘* I’.usMk Ul IM V Uom math Sen. (1390) 1 Calc. W. N . *xvi. 

’• ^-shighir Askar JunK.(l9itt) 20 Ma.l.,,Vr2. 

• ! .\dmifi»9tt4tor Ceneni), ( 1 « 7 C) ( M»a., 143. 

Jiicii.lMur Narr,iiiMul,,.{|iC5)l2nom H C.. 129 
•n»i'K»"»ui.<h r R.mst-imi. (jaoi) u Mvl . tW. 
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order dismi«smg a claim preferred by the mortgagees of immoveable property attached 
ID execution of a decree,' from au order dismissing an application by a judgment- 
creditor of an insolvent praying for pavment of a ceiUin sum of money to him by tbe 
official assignee,* *• from an otder dismissing a petition prajing the Court to receive a 
sura of money as security for costs of an appeal,' from an order dismissing on its 


Code there are onlv t«o ways by uhicli a judgment and decree of a Division Bench can 
be set aside in India. Tbe two methods are described in ss. 558 and 623, C. P C ” 

An appeal lies under this clause from an ortlei refusing an application to commit 
for contempt of Court,* as well as from an order of committal for contempt 'o Anti 
from an ortler of a single Judge rejecting a petition tor revision ' ' A Judge of tlio 
High Court sitting alone to hear cases m which the value of subject matter in dispute 
does nut exceed Rs. 60, cannot m.ske a reference to a Full Bench ‘ * An order on and 
application under 8 96 of the IVobate and Administration Act at the instance of a 
beneficiary, where there »as no restriction on the power of the executor to sell, is 
without jurisdiction and is appealable under this eection.*’ A petition for revision 
preferred under the Provincial droall Cause Courts Act, s 25, was heard and dismissecl 


the Bench was a 
herefrom.*' The 
ions made by tbe 
cannot interfere 
I order of a tingle 
a judgment, and 


* Ssbbapathi v Nsr.syaoasami, (1902) 25 >fad , 555. 

* Punmthavelu v Bhashyaro, (1902) 25 Mad., 40G 

* Vidhyyapurana o. Vidyandbi, (1902) 23 Mad , C54. 

* Commercial Bank of Inaia v Sabju Sahob, (1901) 24 Mad., 253. 

’ Brij Cooraaree v. Ramrick Pass, (1900) 5 Calc. 5V. N., 7S1. 

* Veerabadran Cbotty rs Natarajj Deikar, (1905) 2S Mad., 2S. 

’ Ramban Sahu v. Madan Mohan MiUer. (181%) 23 Calc., .339. 

* Fdtimuiiissa v. Deoki Petsad. (1897) '24 (Jilc , 350 ; I Calc W. X., 2l. 

* Mobendro Lsl Mittcr v. Ananil Knmar Mitter, (1893) 25 Calc , 236. 

«“ Naviviihoo v Narot.im Das, (I8S3) 7 Bom., 5. 

*' Rama Aiy.ir 0. Venkata Cbella (1907) S'! Mad., 3l. 

« • Nabu ManJal r. Cliolim Mnlhk, (1893) 23 Calc, S9C. 

»• Indm Cliindra .Singh, »« Me jnwda (iS9G) 23 Calc., 5S0. 

»• Venk.sta Red.li v, Taylor, (1891) 17 Mad , 100. 

* • Ramaasray Chetty, fu tic msllere/. (1901) 27 Mad , 540. 

" Narayinisimi v. Usuru Reddi, (1902)25 Mad., SIS. 

*’ Corporation of C.slcutta e, Cohen. (1901) C Calc. W. N*., 4SO. 

*• Pathukudi f. Puvakhs. (l9tf4) 27:Ma<L, 340; Cliinnasami p. Arnmagua, (1004) 
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i6 And We do further ordam that the said High Court of Judicature at 
, r> i. Fort William m Bengal shall be a Court of Appeal from 
intl»Pro.mc” the C,>.l Courts of the Beneul Dirts, oh of the Presi- 

dency of Fort William, and from all other Courts sub- 
ject to us siiqerintcndence, and shall exercise appellate j'urisdiction in such cases 
as are 'ubject to appeal to the said High Court by virtue of any laws or regula- 
tion nOfv in force 


J7 And We do further ordain that the said High Court of Judicature at 
Jurisdiction as to William m Bengal, shall have the like power and 

infants and lunatics. authority with respect to the persons and estates of 
infants, idiots, and lunatics, within the Bengal Division 
of the Presidency of Fort William, as that which is now vested m the said 
Supreme Court at Calcutta. 

In tho ease of S^rish Chundir Stngh * the Calcutta High Court refused in a summary 
proceeding under this section to appoint a guardian of the person and property of a 
minor not a European British subject, living outside of the limits of its ordinary 
origins! civil jurisdiction. 

i8 And We do further ordam that the Court for Relief of Insolvent Deb- 
prov ■ 

to the ' 

therec 
Fort ' 

jurisdiction, and otherwise, as are constituted by the laws relating to insolvent- 
debtors in India. 

Tina section narrows the juris<1!ctioo ef the Insolvent Court to the Bengal 
DiMsion of the Presidency of Fort William,* and of the Court for relief of Insolvent 
debtors in Bimibay to the Presidency of Bomliay Its juri'dlotion cannot be exercised 
outside that Presidency or outside any area within it to which it 'may by subsequent 
enactment be restricted.* . . ^ 

A European British born subject, residing m the Bombay Prssidenoy, but out- 
side the looitl limits of ihc jurisdiction of the High Court, is entitled to corao to 

ehef of Insolvent Debtors* and 
al jurisdiction of the Supreme 
, . hy clause IS of tlie Letters 


Artw to be admintsUfedby the High Court of JuaUatwe at 
Fort Witham in Bengal, 

19 And \Vc do further ordain that, with respect to the law or equity to be 

By the High Court in coming before the said High Court 

the vTcrci«c of orJin.irv 0* Judicature at Fort William in Beng.sl, in the exercise 
(iriginnl civil juris lio- '** ordinary original civil jurisdiction, such law or 
lion. equity shall be the l.aw or equity which would have been 

I. ... n . u 1 “Pphed by the said High C^urt to such case if these 
Letters Patent had not issued. 

P j -dfii'Wafi CA«H<f«r rommanick v. Rajeoomar Doft, 14 

J. 1... I.., ,0 ; (iho-i Amriiamiyi 4 U. L U„ J4 

20 And \\ e do furiher or4l.iin that with respect to the law or equity and 

In thr* ejcrcise of c*- T”'® good conscience to be applied to each case com- 

traorriinarj original before the said High Court of Judicature at Fort 
( M il Junscuciioa. *> illi.am in Bengal, in the exercise of its extraordinary 

.•r^l .-«n. •. ». 11 / hciion, such law or equity and rule of 

>.00(1 conscience shall (until otherwise provided) be ihe I, aw or equity and rule of 

' ^lrl•»l a.omlor Sing, /nrir wi/ftro/; flHOtjo] Calc , 2bO. 

• TwtVins. M t\> «a«fro/(l8M) 1 B I. R. 0 C J. 81 

• Jsm.s Curii**, ... rr. (mbT) 21 Bom . 4aV 

• R„„, ,11 C,4G| 
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Tlie Court can quash or confirm a conviction. * 


When the Judge at Sessions 
• ' ■ -'‘h simple 

Advocate 
I to cases 


The discretion given to a Judge presiding at a criminal trial whether or not he 
uill re«er\e a point of law for the nmnion of the High Court, cannot he reviewed by 
the High Court, sitting ns n Court of Keaiew under tins section.* 


27. And We do furiher ordain that the said .High Court of Judicature at 
Appeal. Irom Ctimmal Fort William 1 “ ' ' ' “ •' ' ' 

Courts m the Provinces 'he Criminal C 
denev of Fort ' 

to Its superintendence, and shall exercise appelhite jurisdiction in such cases as 
are subject to appeal to the said High Court by virtue of any law now in force. 


28 And We do furiher ordain that the said High Court of Judicature at 
Heiring of referred P'o'’' Wdiam in Bengal, shall be a Court of reference and 
cases end revision of Revision from ihe Criminal Courts subject to its appe'late 
criminal trials jurisdiction, and shall have power to hear and determine 

all such cases referred to it bv the Sessions Judges or 
by any other Officers now authorized to refer cases to the said High Court, and 
tp revise all such cases tried by any Officer or Court possessing criminal jurisdic* 
tion, as are now subject to reference to, or revision by, the said High Court. 


See Queen Etnpre*s« Dud&rx Janni • The High Court has power under this 
loctinn to revise the proceedings of tho cnminat Courts subject to its appellate author!* 
tv, and can therefore interfere with an improper order of diicharge piissecl by a IVeei* 


The jurisdiction which the High Court exercises in hearing it case submitted to 
It under a. SOj of the Criminal PioeedureCode is not its original ciiminal jurisdiction, 
but it h6sr* the csso as a Court of reference in the oxeTCi‘c oi the jurisilietion vested lu 
It by cl. ‘.3, which is co extensive with its appellate jurisdiction ’ 


39 And We do further ordain that the said High Court shall have power 
lligl, Cornt oi.y direct f 1 '’! ''■''"•f'' <>f “JV ctiminjl ca.is ot appeal from 
the transfer of a ca«e '"’V to any other Court of equal or superior juris* 
(rum one Court to an •“'Iso direct the preliminary investigation 

other. . O'" of any criminal case by any Officer or Court 

otherwise competent to investigate or try it, though such 
case belongs, in ordin.xry course, to the jurisdiction of some other Officer or 


Tiic High Court hi* jiowcr to trsn«fer a criminal oiipcol • or the inv estigstion or 
trial of n.iv criiiiuwl oflenco commuted in Calcutta ton Mofusil Court, or to direct 
the High Court to try snj ofTence committcvl in the Mofu'nL* A siiiglo Judge on 
the Oricintl Side has power to tntcrtaiii an application for tlic removal of a case from 
tlie Mofm<d to the High Court.*'’ 


' r.rg r. Hanlkitc Chandra Hliosc. IS7CJ 2.» \V. U., Cr. 30 ; 1 Calc., 2l)7. S« 

al*o. ll»nkn lV*liari (those, la (hf mtlUt o/. (I8CS| 2 B. L R , A. C. R . 17. 

' Reg r. Yad All Khan, 1 Ind Jur N. S., 42*. 

’ ''Tf'?;; l'™> ■* 'V. N., m S™ «|.o It.p. .. -N.vroii. 

(1S| I) 0 Horn li. u . .TVS 

• Reg r. IVstsiiji Din.ha. (IS73) 10 Bom. II 0 75 

• (IS'Jl) 14 Ms.l . 121. 

• C.dvilU r. Kri.to Kishore. (IMs) 3 Calc. W, N , S'H j 20 Calc.. 746. 

' I.ysll. in l\r rntUrr t<f, i lOT’J 21 Calc , tjNrt. 

• geetn. (|‘.S3j6 Ma.1 .32. 

• J.'-g. r. Na»«dwi|, n,«waml, (I‘.CHJ 1 B. h !l., Cr.. 15. ' 

I.eg ’■•AtTve.rKb»n.(|H7l)7B h R.QIO.p 250 


s-i. »J-34.] 
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nnO 

of.* 


The C-wn TOiy vn^tfer s 15 of the Charter Act direct thn transfer of a case 
er 8 Uj of the Criminal L'locedurc Cuile which a Magistrate has taken cognuance • 


Cnmtn i/ La-u 

30 And We do further ord tin that all oersons brought for trial before the 
ntt -y - c- said High Court of fudicatore at Fort William in Bencal. 
ish«r u'nder Indn"n C’cercise of its original jurisdiction, or m the 

I’eswl Co>lo * cKercise of its |ui isdiction as a Court of appeal, reference 

or re\i9ion, ch.irged wnh any offence for which provision 
is made by Act No .\LV of 1S60, called the “Indian Penal Code,” or by any Act 
amending or erduiing the s.aid Act, which ni IV have been passed prior to the 
publication of these prcsenia, shall be liable to punishment under the said Act or 
Act*, and not otherwise 


Exeuise of JurndiUion eUe-afh^re thin at thi onitniry place of stlttng of 
the Hi"h Court 


31 And We do further ordain that whenever it shall appear to the Govern* 
, , , or*Gencral m Coiinril convenient that the jurisdiction 

° power bv these Our Letters Patent, or by the recited 

or special corainia^ioii Wim.jin tn Bengal, should be exercised m any place 
within the jurisdiciion of any Court now subject to the 
superintendence r>f the said High Court, other th.an the itsu-al place of sitting of 
the said Huh Court, or at several such place* by way of circuit, the proceedings 
tn cases before the said High Court at such pljce or places shall be regulated by 
any law relating thereto which has been or m ly be made by competent legislate e 
authority for India 


Admiralty and Vue-Admt’alty funstltcUon. 

33 And We do further ordain that the said High Court of Judicature at 
Fort William in Hencal, shall have and esercise all 
Ci'iL such civil and maritime jurisdiction ns may now be 

exercised by the said High Court as a Court of Admiralty or of Vice- 
Admiralty, and also such jur»*diction for the trial and adjudication of pn:e 
causes, and other maritime questions arising m India, as may now be exercised 
by the said High Court 


Rf-ulatio.isniailniiipuVtu3nceofl»*nd3 Will. I\ .c .»!. nur any proccdare for 
coirsolidatioii irt tlie Civjl Procedure Code) the pr.iplice of the Court of Admiralty in 
EfiTUnd ought to be followed so far as such practice can be applied tu this country by 
analogy.® 

33 And we do further ordain that the said High Court of Judicature at 
Fort William in Bengal, shall h.aie and exercise 
Criminal. rrimmal lunsdlclion as may now be exercised by the 

said High Court as a Court of Admiralty or of Vice-Admiraliy, or othemise in 
connection with maritime matters or matters of prite 

Testamentary and Intestate farisdictloa. 

14 And We do further ordain that the said High Court of Judicature at 

^ ^ . Fort William m Bengal, shall haxethe bCe power and 

. Testamentary niid m- thorny as that which mi>* now be lawfully exercised 
tesUlo ]urisdictioii by the said High Courts, except wiihui the limits of the 

' Lohtmoliiu f. Surjakunfi, {19l)l| CMo , 709. 

* Palls of KttnoV, m intHtro/, (ISOS) S2 Calc, 51 1. 
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Tlie Court can qua'h or confirm a conviction. ' When the Judge at Sessions 
eentenred a prisoner to rigorous imprisonment for a crime punishable only with simple 
imprisoniiii'iit. that this was an enor which miglit be reviewed on the Advocate 
Ociterars oertifiLate under this section* S. 167 of the Evidence Act applies to cases 
heard bj the High Court when exercising its powers under this section. ’ 

The discretion given to a Judge presiding ataenminal trial whether or not he 
will r(spr\c a point of law for the opinion of the High Court, cannot be reviewed by 
the High Court, sitting ns a Court of Review under this section • 


27 . And We do furiher ord-ain that the said High Court of Judicature at 
Appt,l, from Onrmnal Tort "’,11, am m Bengal, shall be a Court of Appeal froiii 
C iiirts in the Piovinces Criminal Courts of the Bengal Division of the rresi- 
dency of Fort \Vill.am, and from all other Courts subject 
to Its superintendence, and shall exercise appellate jurisdiction in such cases as 
arc subject to appeal to the said High Court by virtue of any law now in force. 


28 And We do further ordam that the said High Court of Judicature at 
Hearing of referred Wiliam m Bengal, shall be a Court of reference and 

cases and revision of revision from the Criminal Courts subject to its appe'late 
criminal trials jurisdiction, and shall have power to hear and determine 

all such cases referred to it by the Sessions Judges or 
by any other Officers now authonxed to refer cases to the said High Court, and 
to revise all such cases tried by any Officer or Court possessing criminal jurisdic* 
tion, ns are now subject to reference to, or revision by, the said High Court. 

See Queen Empress t IJudara Janni • The High Court hae power under this 
eection to revue the proceedingi of the criminal Courts subject to its appellate authori- 
ty, and can therefore interfere with an improper order of dncharce passed by a Presl- 
dviicj Megistrate * 


The jurisdiction which the High Court exercises in hearing a case submitted to 
It umk'r s afijottlie Criminal PioeHlure Co<Ie is not its original criminal Jufisdiotion. 
imt it hetrs the case ai a Court of reference in the exercise of the jurisdiction sested lU 
It by cl. 23, which is co extensile xvith its •ppcllateinrisdiction.’ 


29 And We do further ordain tlmt the said High Court shall have power 
Hivhr.mri tnni ilrrsof dircct the transfer of any criminal case or appeal from 
the *ir.ins(vr of^a cfl»J Court to any other Court of equal or superior juris- 
foim one Court to an '‘"d also direct the preliminary investigation 

iiilier. . or trial of any criminal case by any Officer or Court 

otherwise competent to investigate or try it, though such 
case belongs, inordinary course, to the |ut»sdiction of some other Officer or 
Court. 


Tlia High Court ha* power ti» transfer a criminal nnpeal .* or the in' estigation of 
frial of»i>' eniniiial otfeiico ccomiitled in Calcutta ton Mofusil Court, or to direct 
the Hij-h Court to try anj offLiicc committed in tlio Me>fii«sil » A single Judge on 
the OriKtnal Side has pousr to entertain sn aniihcation for the remo'ul of a case from 
the Mci(us«il to the High Court 


' Reg r. Ilanliole Chandra tUiose. 1S76) 2.» W. K., Cr. 30 : 1 Ciilc., 207. See 
als.., Itirka IV,*hari (Ihose, in the m-iK« o/, (IhOS) 2 B. L. U , A, C. B., 17. 

• Ite; f. Yad Ah Khan. I Ind .Jur X. S.. 421, 

’ I'"*" K- -■'I 1-. x.'roii. 

(I'i.ijon-un 11. c.a's. 

‘ r.rj r. I’cstanji I),osha. (IS7.T) 10 Bora. H. C.. 75. 

• (IVJl) M Mad . 121, 

• C-)Kill« e. Kriilo Kuhore. (ISOS) 3 Calc, W. X , 50H ; 20 Cale., 740. 

' I.Tsll. in iSf Tant/rr of, { I O' Ij) 20 C«lc . -2X1. 

• Sitij.ithir Qcr.1,, (IsMjo Mofl.Si. 

• r NakvU,,. ^ I IS L. R.. Cr., t5. 

t-%’ Am~rKhar,.(H7i,7u r f; , eio, ,, 250. 
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7>» Hi-i, I»rtffh« Chtrtrr Aft tV» tr»r'fff of AC\se 

tn j»r t. I4', ,,f ji p Ciinir il ri>>-oluttf L\»lf which a hi* • 


Cnr::at/ I^x'u- 

53 A';d U'c do fjrtlicrorliia thi* All otriais broJjhr fjr bshre (he 

fyYr , «\,.l Hi^h Cojrl of/udicature at Fort Wtlltam m BcnoaJ, 

! .[« ''' 1 riibcr m (lie etero-e of it« onciml jurisdiffon. or in the 

IV’uJC.l- txf»c«»e of Its lurisdiction as a Court of apse d. leference 

. Of leii'too, chirseif wi'h ans offence lor uhich pfovision 

» niij* jjk 1, ^ ^ uf cilled the “Indan Penal Code, or h\ an> Act 

aTitnJm,- or cvclu lir,< tliesKil \ft. which m iv ha»e been pisseo prior to ibe 
PJoiicaiin.i of cieie pie, cuts, shall be liiole to paoishiiieiit under the sud Act or 

anJnoj o:»jfr«I,e 




'C„e ^fju 


tt l.tisn elu'u‘\‘re ih II .It /h.‘ ordsn 
th Htzh Ceurt 


And We do fanUer oidsin that wheneier it shall appear to the (laxero- 
^^j.Oncral m Council consement that the jurisdiction 
iiith andpowerbviheseOurLettersPatent. or b\ the recited 

i.U^’T' Act seated in (he Slid ffigfi Court of Judicature nt Fort 

it .T. V.'"" VV.Uum m Bensat. should be esercised in any place 

} .ui<.jm,TiiMi.m „„f„n iheiansdictionof any Court now subject to the 

•“pv.n.tndsn-- of Ih! ,v<i Il.^h Courl. oth!r Itim «;! mull pUcc ol sillijff of 

"I! Slid dull C.iuit. or ai several such pIsces bv «a,- of ei'cuil. Ihe proceed.nss 
»n ctses befiife the sud H>i;h Court at such place or places sh.all be repuhaied by 
any law relating thereto which has been or m ly be made by competent legislatue 
aoiliority for India. 

AJumiH, and yi,t.Admi,n>l.yJun>,linMn. 

3! AnJ Wedolonherorfamlhal Ihe said M'Kh Court of Joiitelme at 
j. rtnuavcQoi ^ \n IJencal, shall ha\e and exercise all 

CjwJ. such end an(i m.aritime jurisdiction as may now be 

eseicsed t„ the said HiSh 0« as^a Jo-;, »' 

c,u“,?aa’';i”S!r“a’.bm=d«esi.o»saii.i^ "ow be essrc.sed 

by the said {Iijjh Court ^ 

• ' sepirste 

endcfFd by them • 
the proniomits. 


And we do further ordum tbui the said Httb Court of Judicature at 
33' fojt William in Benyal, shall hue and exercise 

exercised by the 
or otfacrnise ia 


TtsUiiiienliry and Intestate JurisiOctwa. 

An, t \Vc do further ordain that the said High Court of /udi'catuff 

3* Fort 'ViHiam in Bengal, shall h.ase the like power i-' 

. Testameiilnry and in- authority as that which may now be lawfully exert^'^ 
testate pinsdiction. bs the said Hijt) Courts, except whhtn the li^'t> r/ 


SurjiUntn, {XWl) fS Oslo.. 709. 

» Falls of nttrieU, in Hit tinWrr o/, (IS93) 22 C«!e , 5H 
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administration „ .nrisdiction to grant probate of the will of n 

The Higb Conrt of -"o did not dwell 

“1“'"; S^d’^b— SL the limit, of tb. Pnemdeney. 

Matrimonial Jurisdiction. 

. .. . -.'.J u 


Matrimonial jurtsatcuv . 

3S 

Jl.ttimoniet Jnrisilic. ,he Bengal 0'."S^°?,,‘l‘,4neen Onr snbjects 

therein contained sba 1 oe 
, matters 

le said Presidency lawfully 


possessed 

3b And we do r“iiS o'fKS 

aforesaid Act of the iw^iy-* 

• Division Court is .compos, 


" XlnC d,..,,.. m .ppbe...en 

omler this Act.* 


Civil Procedure 


civil c-rmru»>* 

3 ,. ^„dWe do 

J,r,mut, 0 ,- of pro 1° .;^e;;°„7.^ydtgs i:! ci.d cases which J^e 


• cnlsln tlat th« mH C».irt of Judlcture »t 


,h»U t**® 


iVi* liV* Tniwvf •ti'i ii'iiit‘"*-y.“' -r 
teUUtin t« tliS unutllist V* p’ ' 
e'.nln tUvUlVv {rvllt*! 

, IWiiisT 

' )iit 


iBcvta vrbvlMMV 


ttl<T».>ii» dylniC Intcblate 

. ■ - —uisaer... - -ito* tt'*'"'* 

■ti-H O.# liP.H.of’r .( 

1 I,srm.«tb. l,H.i~'t.r./.llIlimV> oI M.hn"l*'; 
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broucht bffrre the sAul Coart, mctudmjf proceedings in its Admiralty, Vice- 

Admiralty, Testamentars, Intestate and M.atnmonial Jurisdiction, respectively: 

Proaided alw.aas tint the said High C • - j-j 

and orders as f.ar as possible b\ the prc 

being an act passed bv the Governor G 

of 1859, .and the provisions of anv law v 

itig the same, b> competent legislative authority for India 

This (■'■ctioa docs not give the Comt an uncontrolled discretion as the costs in 
Cinl Suit*.* 

Criminal Procedure 

38. And We do further ordam that the proceedings in all criminal cases 
which shall be brought before the said High Court of 
lY^latnm of Pro- Judicature at Fort William m Bengal, in the exercise of 
ccc-iing". ordinary original criminal jurisdiction and also in all 

Other criminal cases over which the said High Court had jurisdiction immediately 
before the publication of these presents, shall be regulated by the proceflure 
and practice which was muse in the said High Court immediately before such 
publication, subject to any law which has been or may be made m relation there- 
to bv competent legislative authority for India , and that the proceedings m 
all o'lher criminal cases shall be regulated by the Code of Criminal Procedure, 
prescribed by an Act passed by the Govctnor-General in Council, and being 
Act No XXV of i86t, or by fsuch further or other laws in relation to criminal 
procedure as may have been or may be made by such authority as aforesaid. 

Appeals to Privy Council. 

30 And We do further ordain that any person or persons may appeal to 
Us, Our heirs .and successors, in Our or Their Privy 
Power to appeal. Council, in any matter not being of criminal jurisdiction 
- - • > .K« eA./t Hi|h Court of Judicature 


val« ornot‘iess^thanTupees“to,ooo, or that such judgment, decree, or order 
shall involve directly or indirectly, some claim, demand, or question to or respect- 
ing property amounting to or of the value of not less than Rupees 10,000; or 
from any other final judgment, decree, or ordw made either on appeal or other- 

• ■* ■** • ’ ase is a fit one 

Council Subj'ect 

• ■ n lime to time, 

• • uris of the said 

respectively are 

hereby varied, and subject also to suen tuniicr imes ami oraers as We may with 
the advice of Our Privy Council, hereafter m.alce in that behalf. 

Tlie Hi''h Court has no power to grant leave to appeal to the Privy Council from 
an order of the Court remvnUini; a amt for tetrwl;» but an appeal lies to the Privv 
Council from an order of the High Court rejecting an application for revnew of 
judgment.* 

■ ••■->--- •>■- -■ -■ -lo v,0t c. lot, 

■ower which it gives to 
’h Court -on it 


• the first part of 


' Subapali v. Xarayanswami. (1SC2) 1 Mad. H C., 113 

* TeiUy « 'lai Shvnkar, {1876} 1 AIL, 7iC. 

* Nareer All v Oioodhjaram. {ISW) 1 tV. R, M,j. 10. AmeeroonJ,, 

Indurject, (tS6S)5 R., 3Ii» I,. f “ - 

* Feda Hojscin, in tA< niaflrr </, <1896) 1 Calc., 4T1. ^ ’ 
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'MOV of judymint .* or nn cinfcr under s llSdecidini; tliat ii certain party s 


W heio the Pfi\ 3 ' Council rem'vntled ft cose f ^ i ’ •• 

lx. taken, Jin order made by a Bench of tw-o Ja< 

^|'al decree of ft Division Bench from which ft 
tlic I«etteis Patent An nppeal therefore lay 

of the Letters Patent, wlien the amount in disputo exceeded Rs 10,000.* 


40 And We do further ordam that it shalS be lawful for the said High Court 
of Judicature at Fort William in Bengal, at its discretion 
Apjeal from interlo- on the motion, or if the said High Court be not silting, 

cutoij judgment. then for any Judge of the said High Court upon the 

petition, of any party who con«iders himself aggrieved 
by any preliminary or interlocutory judgment, decree, or sentence of the High 

Court, in any such proceeding as aforesaid, not bein^ a criminal jurisdiction, to 

grant permissmn to such party to appeal against the same to Us, Our heirs and 
successors, in Our or Their Privy Council, subject to the same rules, regulations, 
and liniitalions as are herein expressed respecting appeals from final judgments, 
decrees, order and sentences 


There is no appc si to Her Majesty ag.iinst an order refusing the appointment of a 
I within the meaning of a 30 of the 


i**,*'t, *1*'''*® such order, an appeal under’cl, 15 is given directly to the 
1 nv j Cotincu Dut un appcd lies fr«vm an order of the Bombay High Court removing 
in Itself for trial a suit instuutevl m the Court of tho Resident at Atfen • 


41 And We do further ordain that, from any judgment, order or sentence 
, , *^'d High Court of Judicature at Fort William in 

Appeal in cnmuial Bengal, made m the exercise of original criminal juris- 
tftsca, «c. diction, or in any criminal case where any point or 

II u z' . points of law have been reserved for the opinion of the 

hereinbefore provided, by any Court which has cxer- 
cised origir.nl jurisdiction, it sh.nll be l.nwfol for the person aggrieved by such 

nrovrdri ’.h*^";^ succes^sors ,n Council, 

High Court shall declare that the case is a fit one for such 
s.’^h.Vr. . u!, 1 ^ Court may establish or require, 

subjec. .nlwajs to such rules and orders as we may, with the advice of Our Privy 
Louned, hereafter make in that beh.nlf. ^ aiivice 01 uur 1 / 


. And Wc do further ordnm that, in all cases of appeal made from any 
J‘'^K'"*"*-,«««r.senience, nr decree of the said High 
• IIS tn triimmis Court of Judicature at the Fort William in Bengal, to 
and d.-. ' heirs or successors, in Our or Their ITivy 

Cou^il, such High Court shall certify and transmit to 
U», Our heirs and successors in Our or their Privy 
a true and correc t copy of all evidence, proceed* 

Sundorr. Chind-'ilrnsrProsjcl. l|{im)30Ci.l<- 070 " 


bundor r. Chind'*i}iv»»r Prosad, (|fim) 30 Cnle., C70. 

* ^ *■ -^'han. (ISCt) I B. L. P. , P. D . 1 ; 10 W. K. 

» n*l.u S.Vnn Sin,- r. a.,ncltii. <1001) S Ctle. \V. N., MC 

.‘•url Ilf '\»rd«. in lAr snnr/rr »/; (|s;i) 7 p L. P. . 7.10 • IR W Tl. I'll • liut 

»«r. C-Hirt of U ftnls r. I/T^Untjinl, (ISTti) It \V. r. , “fix ' • • « 

• <;«,» 

• CUn , 1, s,..,.. ^ 

I^'d.vlr -Mimf.n.b,,. (J«171 , 9 H.C..30S. 

.^1 ipO n 1 ,rr, Adrn r AUlal Kftnm. <1901) “s Bgni , i>92. 
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«ngs, judgment*, de. ree*. .ind orler» Iml or mvle m such cases appealed, so fai 
as the same ha' e rel m >n lo the m titer, ot tppetl, such copies to be certified 
under the se.al of the <\ul High Coatt, and that the » ml High Court shall also 
Ccrtift and trtnsmn to U,, Our heir, and ,ucce,aof., in Our or Their Privy 
Council, a copy of the rea,i»ns gutn b\ the Judges of ^uch Court, or by .any such 
Judge', for or ag tinsl the iu lament or deietmin.'ition appealed against, 

And We do further nrdim that the said High Court shall, in all cases of 
appeal to us. Ojr heirs or successors, conftrm to and eiceciite or cause to be 
executed, such ludgmcnt, and orders as We, Our heirs or successors in Our or 
Their I’rtv) Coiini-il, shall think fit to m ike in the premises in such manner as 
any original judgment, decree or decrettl oideis. or other order oi rule of the 
said High Court sliouUJ or might haae been executed 

In ease* of Appeil un l*r this cl»u«e the Court ought not. when it transmits the 
proceolings enrinettnl ihcrenilh, aUa to send sueh proceedings as applic.ations for le- 
vies of the judgm-'iil of the High Cuurt an I the mders ot the Court thereupon ^ 

The .fudge' of the tfigh Ciurt are liound to lecord the reasons for their deci- 
noris ;* these n.asQin nhonld lie elsieil publicly at the hearing, and not reserved to 
influence the Court of App eal * 

QiHs for Rccotdt , by the Govenvntnt 


43 And It IS Our further will and pleasure that the 
High Courts to com- 53,(5 High Court of Juiicaiure at tort William m Bengal 

ply uuh nquisiiion sh.all complv with such requisitions as may be made by the 

from Govemnient for Qo^einment for records, returns, and statements m such 
reeoras, sc . manner as such Government may deem proper 

44 And We do further ord-iin and declare that all the provisions of these 
, Our Letters Patent are suhjett to the legislative powers 
Power of Indian Governor-General in Council, exercised at meet- 

Legislature preserved. jngs for the purpose of making Laws and Regulations, 
and also of the Governor General m Cases of emergency under the provisions of 
an Act of the twenty-fourth and twenty-fifth years of Our reign, Chapter sixty- 
seven, and may be m all respects ainended and altered thereby * 

45 - And it is Our further will and pleasure that these Letters Patent, shall 
be published bv the Governor-General in Council and 
PfovKioni of former .jome into operation from and after the date of 

Letters Patent ineonsis- such publication .nnd that from and after the date on 
^nt with these plteis „h,cb effect shall have been given to them, so much of 
Patent to be void. afores.xid Letters Patent granted by His .Majesty, 

King George the Third, 'ts was not revoked or determined by the said Letters 
Patent of the fourteenth of ^^ay, one thousand eight hundred .and sixty-lwo, and 
IS inconsistent wuh these Letters Patent, sh.all cease, determine and be utterly 
void, to all intents and purposes whatsoever. 

In Witness thereof We have caused these Our Letters to be made Patent 
Witness Ourself at Westminster the twenih-eighth day of December, in the 
twenty-ninth year of Our reign. 


(Sd.)C ROMILLY. 


‘ Liiftjet Ho'sein 
F. C.. I. 


Row shun Jehan. (ISCS) J B. ulk, P. C , 1 ; Jotv R 


• Rungapps t>. Kungapp.1. {ll*tJ7) 12 Sfoo, 

• Itiolier i'. Voyer, (1^77) 3 L. H., P. 

CorKCii..” 

• Ciirrir, in rr. (IS97) 21 Pom., 4n.> 


t. A.. 4fl3, p 5i>a 

■’•0 “Appiuts ro 
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LETTERS PATENT, (i) 

EstabUshuiga HIGH COURT tn the NORTH-WESTERN PROVINCES of 
the Bengiil Ptendeney, dated lyth Match, l866. 


[The t«o first paragraphs of the Preamble are similar to those of the 
Calcutta Letters Patent of 1865, ante p lojr) 

And whereas it is further declared by the said recited Act that it shall be 
lawful for Us by Letters Patent, to erect, and establish a High Court of Judica- 
ture in and for any portion of the terntones within Her Majesty's dominion in 
India, not included within the limits of the local jurisdiction of another High 
Court, to consist of a Chief Justice and such number of other Judges, with such 
rjuilifications as were by the same Act required in persons to be appointed to the 
High Courts, established at the said Presidencies, as we from time to time might 
think fit and appoint ; and that, subject to the directions of the Letters Patent, 
all the provisions of the said recited Act, relative to High Courts and to the 

Chief Justice and other Ji r*- 

Governor of the Presidenc 
f.ir AS circumstances may 

be established in the said , ' , . ‘ 

thereof, and to the persons administering the Government of the said territories ; 

And whereas We did, upon full consideration of the premises, think fit to 
erect and establish, and by our Letters Patent under the Great Seal of the United 
Kingdom of Creit Bfit.nn and Irelar-* *•••'• 

teenth day of May in the t»enty-fiftl • • f 

Lord one thousand eight hundred an 

heirs and successors, erect and esta * 

Bengal Division of the Presidency c i 

of Judicature which should be caller • ‘ I 

WUiam in Bengal, and did thereby • • f 

Record 

I, New know ye that We, upon full consideration of the premises, and of 
K • I nblis hinontof , ,, 

High for iVio ... * 

North Weilcfn pro- ” , 

micen * " 

High Court of Judicatur" • 

for the North-Western Provinces and We do hereby constitute the said Court 
to be a Court ol Record 


; And We do lierel — " * — * * ' 

Coii'tilulioii nml lirnt . , 

Juil^rs of the High , , , 

Cotirt. , , . • . 


• the first C ■ ■ • 


Alex.sulei 
Vrancis \ 
p»cti*elv 



■ * • *' ■ ■ and the five Judgesbeing 

■ ■ • I ■ * ' ■ William Roberts, Esquire, 

' ' ' ■ Turner, Esquire, being res* 

I, ,l inteniUd tint, if lh„ Crow 11 or the Co»ornmpnt, thnoM 
p) a'niitj thx Ja>l 4 r«tirHier (he I'ower* ronforTfl by ■. 7 “f the 
.ilh«l Cimrt k 1 i'>nt<I thrn Mninl of « Chief ,Tu*lico ami four 


(i> til**. t..< loi 
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Judge* only, the constitation of the Court shoald thereby be rendered illegal and the 
esisting Judges incompetent to exercise the functions assigned to the High Court.' 

3. And We do ordain that the Chief Justice and every Judge of the sard 
Dechration to be High Court of Judicature, for the North-Western Pro- 
mado bv Judges. vinces, previously to entering upon the execution of the 

■ ' duties of his office, shall make and subscribe the follow- 

ing declaration before such authority or person as the Governor-General in 
Council may commission to receive it — 

“I,// Z?, appointed Chief Justice for a Judge] of the High Court of Judi- 
•catore, for the North-Western Provinces, do solemnly declare that I will faithfully 
perform the duties of my office to the best of my ability, knoivledge and judge- 
ment " 

4 to S. [These sections are similar to sections 6 to Jo of the Calcutta Letters 
Patent of 1865, pp 1223-1224.] 

A vakil of the High Court signed and sent a letter to another vakil of that Coure 
who practised in District Courts subordinate thereto The purport of this was that tht 
vakil to whom it was addressed could easily send his clients cases, civ d and criininal 


p. 8 of the Letters Patent of March 17, 1806. for bis tuspensmn, to^wliich for four jears 


the Court.* 

Civil Junsdiclicn of the High Court. 

g And We do further ordain that the Slid High Court of Judicature, for the 
North-Western Provinces, shall have power to remove 
Extroorclinary origin- {q i^y jnd determine, as a Court of extraordinary 

al cinl jurisdiction. original jiinsdcction, any suit being or falling within the 
jurisdiction of any Court, subject to its superintendence, when the said High 
Court shall think proper to do so, either on the agreement of the parties to that 
effect or for purpose ofjusticc, the reasons lor so doing being recorded on the 
proceedings of the said High Court.* 

10, II. [These sections are similar to s 15 and 16 of the C.xlcutta Letters 
Patent of 1865, pp. 1334"I238J 


> Lai Siogh r. Ghanshsm. (I8S7> 9 All , 6J5. 

* Parbati ChsMn Chstterji, infAewurtepo/, <lS9ji 17 All., 433 L. R. 2-r I A 

193 ‘ ■ *' 

• Rajendro Nath ^lukcrji, in /AemaRern/, (ISPitj IS All., 174 ; 2i> All., 49. 

♦ Hossamo Begum r. Collector of Slnzndumagxr, (ISSTJ 9 AIL, 63o. 

• The Court dM not posacM ordlouTctri} Jurl.dKUon. 
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Annoal.— To allow of an .'ippeal to the Uigli Court, against tlio judcjoent ofa 


appeal.* *• No appeal lies under 
• h Court, directing the amendment 

rtliich he had been a member ;■* 
an appeal for default ;* or from an 
order of a single Judge in revision under sec. 26, Act Ix of 18S7 refusing an ap^pli- 


It brought to the naticcofthc Court that the pUint disclosed no cause of action 
ncaiiist the dcf' ndatit named therein the Court entertained the plea and dismissed 

^ • • ^ • lOoftbo 

not hecn 

. lesl given 

lu me i uii I.AIUII uiiiui ui It' IS iiut luuimeu ii> me peiiit <ai niiieii ino undgea of the 
UiM'ion Court differ.' 

In (.i«o of an unnecessary remand under O. XLI, r. 23. it is competent* to the 
Judge brfnre uliom the nppcv! sal>'cquciitly comee to disregard the rmding the order 
of reiuand.' 

S OS does not apply to an op|»eal under s. IC of tho Lellera Patent and so when 
the two Judges hearing tho appeal slilTer, the opinion of the senior Judge uiU 
pressiL'" 

Limitation —In tomputing the perwal of limitation prescribed for an appeal 
under cl 10, the time reqoisiio for olitsining a copy of the judgment appealed 
friim cannot tm dcslncted, siuh copy not In'in? risjmroil under tho rules of tho Court to 
lie pres'-nlcd m itU the nuiiiorawliim of apjieal.' ' 


• Chisi lUm r. Niiraj It gum, (1R7C) 1 All . 31. 

• Umra.. r. I’.indabun, (1875) 17 All., 47.'. 

» NaimulUh r. llisnnulhh. flS*)!) )( All ,226; foil, in Nisar Ali'r. Ah Ali. (I9f'0) 
28 All., 153, (Uni:.) A W, X,218. 

• Man^bAhr. Nilial Cban.I, 15 AU , 350 ; Polhar Smgh o. fiopal Singh. 

(iv'r*) 14 All , 561. * 

• Omn Dull r. Parwitam IH«, (IS93) i.'> AU , 37.3. 

• nu...dl.»f r. CuUb Knar. (1801) IC All , 413. 

• llTiJ IH.uWlnn r. Durg I»it. (|80S) 2il All . 258. 

• I’-amll.de Ibim Dif. (1878) | All.. ISl. 

» MiibtrsV llu.mi t. JVhan, (18011 If. All , 306 
'• lA/bm»o hiMKh p. Itamlsv'^n. (l!V)t)26 All , t'l 
'• 1 ettl Mr.liommvl p lOiol Kiwr. <|879)2 All., 101 

*• N.'iS.slUmp. Harnsm IU>, (ia47) 0 All , HA 



Ss 


ALLAIIAKAD LETTERS PATENT. 


1249 


Court-fee —In a 
single Judge, (•emimlin. 


appeal under s 10 of the Letters Patent fiom an order of a 
a ci'e under O XLI, r. 23 , the proper Court-fee is Rs 2 * 


12. And We do further orJ.tin that the said High Court of Judicature, for 

the North Western Provinces, shall have the like power 
.lun-MliaiDii aa to in authoruv with respect to the persons and estates of 

ants ami lumtics infants, idiots, and lunatics withm the Xorth-Western 

Provinces, as that ithich i' e'crciaed in the Bengal Division of the Presidency 
of Fort William. b\ the High Court of Judicature at Fort William m Bengal, but 
subject to the provisions of any laws or regulations now in force 

Till- Higli Court hts iDt, onil-i il. 12 of its Chattel, any original jurisdiction in 
respect of lb- pcr^o-i- .inJ cjlites «>f hinitics who die nitivei of India ’ 

13, 14 [These sections are Similar to ss 20 and 21 of the Calcutta Letters 
Patent of 1^65, 1238 1239] 

Cumtuitl Ju/isdution 

15 And We da farther ordain that the said High Court of Judicature, for 
llie North-Western Provmces.shallhaveordmaryorigm- 
tlrclinary origiiiiil jurisdiction m respect of all such persons 

jurisdiction of the Uigh „ ,(hin the said Provinces as the High Court o'f Judicature 
at Fort William in ilcng.al. shall have criminal jurisdic- 
tion over at the dale of the publication of these presents, and the criminal 
jurisdiction of the said la»t njeniinned High Court over such persons shall cease 
at such date Provided, nevertheless, that criminal proceedings which shall at 
such date have been commenced m the said last mentioned High Court shall 
continue as if these presents bad not been issued 

16 And We do further ordain that the said High Court of Judicature, for 
the Nonh Wesiero Provinces, in the exercise of its ordi- 
nary oiigmal criminal juiisdiction, shall be empowered to 
try all persons brought before it in due course of law 

And We do further oidam that ihe s.aid High Court of Judicature, for 
the Not til- Western Piovmces. shall have extraordin.ary 
i' i . persons residing in 

, • y Court now subject 

, *. ihall have auihoiity 

nils discretion any such person* orougiii ocloic 11 on charges preferred 
by aiy Masi, irate or other Officer specially empo.tered by the Corernmenl to 
that behalf 

18. [Tilts section IS similar to 35 of the Letteis Patent of I S65, p 1239] 

10 And We do fuither ordain that, on such point or point* of Law being so 
'' leserved as afoiesaid, the said Hiph Court shall have full 

High Cuuit to n vwH power and authority to review the c.ase, or such part of it 

on point' ot tiw os |jia\ be necessaiy, ana linallv determine such point or 
resuTveil hv one <11 iiioic pomtj of Jaw, and thereupon to alter the sentence passed 
Juilgci ot the »nid High j,y (hg (jourt of original jurisdiction, and to pass such 
Court. judgment and sentence as to the said High Court shall 

seem right 

-■o -And We do futiher ordain iluit Ihe said High Ciuirt of Judicature for 

* the North-Western Provinces shall be a Court of .Appeal 

Aiiiieiil-i fiom Cnnim.il jj,e Criminal Courts of the said Provinces, and from 

Com i9 m till Prov ini es jj[] other Court* irom which there is now an appeal to the 
Court of 'vudder Nizaniut Adawlat for the said Provinces, and shall exercise 
-.nnellite lurisdiction in suvh cases as aie subiect to appe.al to the said Court of 
sSddor Ad.„.lot by r.rtuo of I. . no.' in f orce 

‘ llalhltiii- Mvhvbir P.n. 21 AH , 17S 

* JamKhli Kuai, ii* Mt- cw'frr cfT, (lss2) 4 All,, ir.9. 

79 


«7 


to try a 
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21 And We do further ordain that the said High Court shall be a Court 

of reference and revision from the Criminal Court subject 

lloanng of referred ^^5 apptlUle luiisdiction, and shall have power to hear 
ca^ea, and rtvision of Jeiejmine all such cases referred to it by the 

crimiria na s Sessions Judges Or by any other officers now authorised 

to refer cases to the Court of Sudder Niramut Adawlut of the North-Western 
ProMnees. and to revise all such cases tned by any Officer or Court possessing 
criminal jurisdiction, as are now subject to reference or to revision by the said 
Court of Judder Nizamul Adawlut 

22 And We do further ordain that the said High Court shall have power to 

„ direct the transfer of any criminal case or appeal from 

liigh Court may any Court to any other Court of equal or superiorjuris- 
dirca the transfer of a diction, and .also to direct the preliminary investigation 
another'” ^ Criminal case by any Officer or Court 

otherwise competent to investigate or Uy it, thouj,h such 
case belongs in ordinary course to the jurisdiction of some other Officer or Court. 

23 [Tins section corresponds with 29 of the Letters Patent of 1805] p. 1240. 

/Tiereiii o/ Jurndiclion tUttrktre, than at the ordinary place of litliny of the High 
Court. 

24. And We do futiher ordain that whenever it shall appear to the Lieutc- 
T. , .. nani Governor of the North-Western Provinces, subject 

control of the Governor-General in Council, conve- 

he ufti of fiMiift Of nient that the jurisdiction and power by these Our Letters 

h> waj ofi.rcuit, or A o/ vested m the said High 


special conimieaioii. 


Patent, or by the recited Act, _ 

Court, should be exercised in any place within the juris- 
diction of any Court, now subject to the superintendence of any Sudder Uewany 
Adawlut or the Sudder Nizamut Ad.aw|at of the North-Western Provinces, other 
than the usual places of sitting of the said High Court, or at several such places 
by way of circuit, the proceedings meases before the said High Court, at such 
place or places, shall be regulated by any law relating thereto which has been or 
may be made by competent legislative authority for India. 

r«-r/,i/«rnfiify nrirf Infeshtte /urtsHiction. 

25 And We do funher ordain th.at the said High Court of Judicature for 
'liatiinifniiir, nn.i .« North-Wcstem Provinces, shall have the like power 
iorudutioii ' and -amhority as th.at which is now lawfully exercised 
Within the said Provinces, by the said High Court ot 
Judic.ature at Fort Willi.im in Beng.al, m relation to the granting of probates of 
list wills and testaments, and letters fo( adroinisMation of the goods, chattels, 
credits, and all other rfi'ects whit»oeveT of persons djing intestate ; and that the 
lurisdiction ol the s.aid l.sst.mentioned High Court in relation thereto shall ce.ase 
from the date of the publication of these presents . Provided always that any 
■ ■’ • aiion to any of the matters aforesaid in the 

' ■ • continue as if these presents had not been 

■ these Letters Patent contained shall intet- 

• i.e ..Jill me uiuvisuiiis 01 any taw which has been made by competent legislat"® 

auihont) for India, by which power IS given ti * " - -..ft- 

prob-aies and letters of adniinisiration. 

(Tl,.-, Ffctioi.*' 

«f i-r.a, j,j, lim, I ] *. 

• pity t.>ih«C..iirt III id . 

Aj-n N. \v . 117. 


ti to any other Court to grant such 


s'!. a\iI We 


CiriY Prtvtifurr 

do further ordain that it shall be lawful for the said H'R^‘ 
of j.f,> ^ours of Jndicature for the Nort- Western Provinces 
* from time 10 tune to make rules and orders for the pur- 

P , r^ie of adapting, as tar as passible, the prov ision* of the 

s.<K.« cf Clad { tocedwit, being an Act passed by the Governor-General m Conned 
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and being Act No VIII of 1S59, and the provisions of any law which has been 
or may be made, amending or .altering the same, by competent legislative authority 
for India, to all proceedings in its testamentary, intestate, and matrimonial juris* 
dictions respectively. 

Criminal Procedure. 


29. An We do further ordain that the proceedings m all criminal cases 
„ , , , which shall be brought before the said High Court, in 

I^gulation of proceed- exercise of its ordinary original criminal jurisdiction 
shall he regulated by the procedure and practice which 
was in use in the High Court of Judicature for Fort William in Bengal, imme- 
diately before the publication of these presents, subject to any law which has 
been or — v.« ... ,-1-,,.,,.. hw competent legislative authority for 

India , criminal cases shall be regulated by 

the Cod' by an Act passed by the Governor- 

General of i86t, or by such further or other 

laws in relation to criminal procedure .as may have been or may be made by such 
authority as aforesaid 

Appeals to Pnvy Council. 


30 And We do further ordam that any person or persons may appeal to Us 
Our heirs and successors, m Our or Their Privy Council 
Power to Appeal. in any matter not being of criminal jurisdiction, from any 
final judgment decree, or order of the said High Court of 
Judicature for the North-VVestern Provinces, m.nde on appeal, and from any 


issue IS of amount or value of not less than 10,000 rupees, or th.tt such judgment 
decree, or order shall involve, directly or indirectly, some claim, demand or 
question to or respecting property amounting to, or of the value of not less th.an 
10,000 rupees or from any other final judgment, decree or order mtide either 
on appeal or otherwise as aforesaid, when the said High Court shall declare that 
the case is a fit one for appeal to Us, Our heirs or successors in Our or Their 
Privy Council subject always to such roles and orders as are now in force, or 
may from time to time he made, respecting appeals to ourselves m Council 
from the Courts of the said Provinces, except so fsr as the said existing rules 
and orders, respectively, are hereby varied and subject also to much further rules 
and orders, as we may, with the advice ol Our Privy Council, hereafter make m 
that behalf. 

31 32. 33 i 34 i 35 - -I®' 4’> 42, 43 and 

44 of the Calcutta Letters Patent of 1865 ante, pp 1244. 1245. 

By Warrant under the Queen’s Sign Manual 


(Sd) C R 0 >M 1 LLY 




INDEX. 


ADATEMEXT— 

of proceedings in execution. 697 

no abatement by party’s death, if nght to sue survives, O XXII, r. i, p 826. 
after judgment the benefit goes to legal representative of person obtaining 

It, S26 

in suit for defamation, 826 

in a suit by Hindu widow to recover possession of her husband’s estate, 827. 
«hen right to sue survues under special statues, 827. 

„ „ in Case of an action for tort, 827. 

in case of defendant deceased, 827 
in suit far possession and mesne profits, 828 
if Iimitaiiun to run from (he order abating an appeal, 828. 
procedure in case of death of one of several plaintiffs or defendants, if right 
to sue sur\i\es, O XXI, r. s, p 828. 

procedure where one of several plaintiffs dies and right to sue does not 
sjrvive to surviving- plaintiffs alone, O XXI, r. 3 (j), p 829 
procedure m case of death of sole or sole surviving plaintiff, 0 . XXI, r. 3 (i), 
P 829 

where no application by representative of deceased plaintiff, 0 . XXII, r. 3 (3), 
p. 829. 

' ' • certificate, 830. 

> 

within six months by legal represen* 

..‘■“JL'-.’.rr:.,. 

in representative 


h of sole plaintiff, ’ 

but the Court may revive under O. XXII, r. 9, p 831. 
procedure m case of dispute as to representative of deceased plaintiff O. 
XXII, r 5, p 833 

procedure in case of death of one of several defendants, O. XXII, r, 4, p 831. 
proccduie in case of death of sole or sole surviving defendant, O. XXII, r. 4, 

P 83'- 

procedure is analogous when respondent di'es,'S33. 

O. XXII, r 4 does not apply to the case of the death of a judgment-debtor 


r. 6, p 833 

suit not abated by marriage of female party, O XXlI.r 7(i),p.83t 
when husband will for the debt of wife, O. XXII, r. 7 (2) p 8^4. 
bankruptcy or insolvency of plaintiff will not bar fais suit, unless assignee 
declines to continue it, O. XXII, r.8, p. 834, 
procedure when assignee fails to continue suit or give security, O XXII f 
( 3 ). p. 834 • » • 

defendant cannot plead abatement without giving the Official Assitmee a 
chance of prosecuting the suit, 834 » 
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hCrS—iconfd) 

III of 1901, (Horn.) p. 60. 

VIII of 1901, p. 154' 55*1 631. 

IV of 1903, p. 511 

V of 1903, (B C.) p 3”* 

II of igo4, pp 1/4, 25/. 

I of 1907, p 793 
I of 190S, p 793 

VI of 190S, p. 793. 

IX of 190S, p. 803, 805, 813, Sjo, 
821,825,972,1032, 1066. 

Dekhan Ryots Act, 563. 

Dekhan Agriculturist Relief Act, 
655, 840, 827, J061. 

Transfer of Property Act, 643, 675, 

6S«, 697, 751,445. 450, 451,796, 
S37, 921, 926, 1038. 1057 
Ajmere Courts Repulaiions, 636. 
Hindu Wills Act, 884 
Army Manual Act, 237, 481- 
Court fees Act, s 7. pp 116.659, 
S«3. 639. 835, 9S4. 1059, 1066 
Land Acquisition Act, t3t. 539 
Indian Contract Act 136. 485 
Gu.^rdian & Wards Act, 355. 

Indian Penal Code, 687, 471. 

Indian Articles of War (V of 1859). 
485. 

Indian Insolvent Act, 136. 

Khoti Settlement Act, 1 of 1889 
(Horn), 73. 

National Debt Act of 1870. 8 55, 

p. ICO 

North West Provinces Rent Act, 
XII of 1881, 134, 1054 
Presidency Small Cause Courts 
Act, 754, 1048, 

Provincial Small Cause Courts Act, 
1053. 

Registn-iticn Act, 652 
Pensions Act (.XXIII of 1871), pp. 
36. 55, 236- 

Public Demands Kecovcry Act, p 
195- 


|ACTS — {contd ) 

Religious Endowments Act, 1863, 
pp 294. 962. 

Specific Relief Act, s. 9, pp. 130. 640, 
449. 539. 817, 842, 954- 
C. L. P. Act, 1882, p. 834. 

Partition Act, 867. 

Indian Succession Act, 1049. 
Ciimmal Procedure Code, pp. 46, 57, 

77. 


Acts Repealed— 

mentioned where, 156, p. 368. 

Acts at/tended — 

mentioned wheie, s. 155, p 378. 
Rej^ulations— 

XV of 1793, P- 335- 
XXXVI II of 1793. P 37. 

XXV of 1803 (Mad.) s. 8, p' S6- 
VoIiSis, s. 3, p- 39- 
IV of j8i6 , p. 151/ 

VI of 1816 (Mad.), p. 131. 

\TI of 1617, p. 294' 

Vm of 1819, ss. 5, 7,P 36- 

VII of 1822. p. 39. 

II of 1827, (Rom), p 43- 
VlUofjSs?, P. 696. 

Assam Land & Revenue Registra- 
tion, s 154, pp. 30, 41 

1 of 1877, pp. 333, 230.. 

Il of 1877, p 216 
IX of 1879, p 1050. 

ISTATUES- 

2 Vict, Cap 3, p. 724. 

Partnership Act, >890, p 741. 

II and 12 Vict , c. 21, pp 136,209. 
24 and 25 Vict , c 104, pp. 353, 36°. 
44 and 45 Vict, c 58, pp. 330, 237. 

51 Vict, C 4, S 7, p 122. 

52 and 53 Vict., (Arbitration Act) 
c 49. P 113 

Charter Act, pp 129, 1205. 
/udicature Act, 1873, p. 527. 


ADEN— 

Resident of, subject to superintendence of Bombay High Court, 1233 
ADJOURNMENTS— 

if either party fails to produce his evidence at first hearing, the Court may 

what is not sufiicient, 616 


aring is appeal- 
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ADJOURNMCNTS ~{ccn/J) 

procedure if pirties fad to Appear on day fixed, O XVII, r 3, p 6i6 
Court my proceed e\en if either pnrtyfail to produce evidence, 0 . XVII, 
r- 3 . P 617. 

of sales, O XM, r 69, pp 774< 775 
ADJUDICATION — 

bemeen defendants, to give plaintiff relief sought for, 107 
order refusing application to e'cecute not, 20S 

ADMINISTRATON SUIT— 
costs of, 167 

decree in, O XX, r 13, p 662 
divideni to he estimated, 663. 


ver, 66) 

pendency of no ground for staying execution of mortg.ige decree, 663 
stamp on application in, 663 

ADMINISTRATOR— 

Sfe executor. 

ADMISSION— 

of documents and facts in respect of, court can make any order, s. 30, p 153. 
of truth of whole or part of the c-ise any party may give notice of, 0 , XII, 
r I, p 576 

may be made in pleadings or affidavit, $76. 

\\ hen there is, by defendant, plaintiff not allowed to call evidence, 576 

in case of refusal or neglect to make, who is liable for cost, 576. 

regarding document, OXII, r 2, p 576 

form of notice of document, O. XII, r 3, p, 576 

of all documents intended to be used as evidence, 577. 

effect of, 578. 

' • t... idence, 577. 

0 Xll, r. 4, p 578. 

juugiuem uii, .xii, 1. 5, p j/y 

verbal is sufficient, 579. 

does not apply in the case of minors, 579 


by one defendant does not bind the other, 593 
ADOrTION— 

where set up in previous suit, 89 

where set up in previous suit and compromised 89. 

ADVERSE POSSESSION— 

Occupation of joint property by one co-sharer, when amounts to, 43 
ADV'OCATE— 

precedence over pleaders, ro 
can plead but not act, 20, 21, 
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ADVOCATE— 

from whom to get mstuction, 21. 
remuneration of, 21. 
authority to bind client, 21. 
statement by, 22. 

immunity from action for defamatioa, 22. 
robing, 22 

receipt by, need not be stamped, 22. 

of any High Court, need not present any document empowering him to act, 

O III, r. 4 (3). P 461. 

legal practitioner can transfer his brief orally, 461. 

subject to rules of the High Court an advocate may perform all the duties of 
a pleader without producing his vakalatnama, 462. 
admission of, p. 1224. 

Set Precedence, Counsel. 

ADVOCATE-GENERAL— 
to have precedence, 20 

entitled to carry on suits for public chanties, s. 92, pp 289, 412. 
costs of, in suit relating to public chanties, 39^ 

PRECRDENCK, CirSRTER. 

AFFIDAVIT — 

power of Court to order any point to be proved by, s 30, p 153. 

oath by declarant by whom to be administered, s 139, p 372. 

in answer to interrogatories, O. XI, r. 8, p. 562 

form of, in answer to interrogatories. O XI, r. 9, p. 562. 

not sworn before the proper authority may be admitted with the consent of 

the other side, 562. 

form of, for discovery of documents, O XI, r. 13, pp. 563, s66. 
power of Court to order any point to be proved by, O. XIX, r. t, p 629 
not allowed, if opposite party desires production of witness for purposes of 
cross-examination, 629 
form of, 629 

is exempted for stamp duty, when. 629 
subject to duly under the Court Fees Act. 629 

power of Court to order attendance of deponent for cioss-examination, 
O. XIX, r. 2, p 630 

’ 01 be allowed on 


P 


630. 


AGENTS— 

may act for parties, O III, r i, p 458. 
may file .application, O. Ill, r, I, p. 458 

may not institute or defend, or appear m his own name in a suit, 458. 
application to sue in forma pauperis cannot be made by, 458. 
who are recognised agents, O III, r. 2, p. 459 

who are recognised persons holding powers of attorney from parties out of 
jiVisdiction, O. Ill r, 2 (a), 459 

persons, carrjing on trade or business for p.arties out of jurisdiction, O III, 


\ I \(b), p 459 
>owei\.o 


• \ refuse to accept sertice of summons, 459 
m\V.hthrs as, 459. 
speriaJtpowcr .as, 459 
"ho ar^not, 459, 460. 
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AGE.N*TS-(fc«/.^) 

obiection lo actinp, 460 

agency ceasing, 460 

carrying on trade or business, 129, 460 

sen ice of process on recognised, as effectual as if on party m person 
O m, r 3, p. 460 ’ 

scrxice of process on recognised, no bar to service of notice on parties them- 
sehes, 461. 

scrsice on attorney’s clerk where order directed to be served on attorney, not 
good, 461 

person may refuse to act on power of attorney, 461 

besides recognised, under O III, r 3 any person residing within thejunsdic- 
tion maybe appointed an, to accept «enice of process, O III, r 6, p. 462. 
such appointment to be m writing, O III, r 6, p. 463 

master of ship, of owner or charter for purposes of service of summons 
470 

plaint may be signed by authorised, 490 
as plaintiff, ^03 
as defendant, 503 
payment to plaintiffs, 849. 

authorised, need not be a pauper to sue in forma fiauperis, 912. 
may, i( authoiuert, act for Government. O. XXVII, t. 2, p 871. 
may receive process for Government, 0. XXVII, r. 4, p 871 

AGREEMENT- 

wuh prostitute, when action will not he on, 37. 

and marry lender, 37 
vered, 38 

as to, uy perauns unuer uisaumiy, s. 14;, p 3/0. 
as to, not 10 appeal, 302, 303 

questions of fact or law may by, be stated in form of issue, O XIV, r. 6, p 598 
issues by, of parties cannot be amended save by mutual consent, 599 
Court, if satisfied that, was excuied m good faith, may pronounce judgment 
O XIV, r 7, P W ^ ^ 


ALIENS— 

See SUITS LV. 

ALIENATION— 

suits by re\ersioner to prevent, 75,76. 
after attachment, s. 64, p. 243. 
during attachment, 243 
void, as against whom, 243. 
by debtor, 253 
private, what is, 245- 

private, subsequent to attachment before judgment, is void, gto. 
See ExtcuTiO.v. 
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ALLOWANCE— 

for subsistence of judgment-debtor in jail, O XXI, r. 391 ppp 73®> 

See Arrest 

AMBASSADOR- 

See Suns 13 Y Aliens, &c. 

AMENDMENTS— 

of ple.idings, O VI, r. 17, p 493. 
of decree, orders, judgments, s 152, p. 377 
Court’s general power of, s 153, p 378. 
of certain Acts, s 155, p 378 
APPEALS— 

lies from a decision determining the period for which mesne profits are 
recoverable, 18. 

in suits heard by Agency Courts of the Kathiwar state, 37. 
lies against a decision as to the class to which a suit belongs, 119 
in pending, judgment of the Loner Court not Res juatcata hut Res SuP’ 
judice, no. 

transfer and withdrawal of, s 24, p. 148. 
for costs, lies when, 163, 164. 
costs in, 170 

limitation as to costs on, 170. 

decree against legal repiesentative to pay money out of deceased’s property, 

8 5S, p 2!5 

issues raised in, 59;. 

from decree ; limitation runs from actual signing, 652. 
with reference to payment to decree-holders under 0. XXI, r. 2, p. 678. 
when Appellate Court to interfere with result of local enquiry, 863. 
decree on award when appealable, itSo. 
from appellate decrees— 

barred under s. 102, in the case of a suit for mesne profits, if subject-matter 
IS below Rs. 500 tn value, i8. 
lies, to High Court, s. ico, p 311. 
grounds of second, a too, p 311. 
when lies, 311, 312. 

. 3'2- 
rent, 312 

• under s. 104. 

IJ. T. Act, 312. 

from decision regarding the prevailing standard of measurement etc, 312. 
from order on application to deposit landlord’s fees etc, 312. 
from the decision of the District Judge in a suit for arrears of rent 
under Act X of 1859, p 312. 

from decision of Special Judge m appeal from a decision of Settlement 
Officer, when, 312 

regarding suits under the Choto Nagpur Landlord and Tenant Act, 312- 
Ui) as regards other suits, 312. 

in respect of orders under Succession Certificate Act, 312, 333 
cases showing practice and powers of Courts In second, 313 
as to limitation from date of, appealed against, 314. 

if tiro Judges differ as to admission of an, after time, there is an, under the 

* rpon which an, has been ad- 

_ ■ ■ • • 314. 

who may or nny not, 315. 

lies from the decree only, 315. 

cases when, will lie on ground of error, 313 317, 

cases when, ssill Jie on ground of defect, 316-318. 
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APPEALS — U •’«/./) 

from (ronld ) 

does not lie on jjrounJ of erroneous finding of fici, JiS 

as to mixed questions of liw .md f.ict, 319, 320 

re^ardin^ questions of la»\, 330 

.ns to procedure in, 530, 321 

c.ises when, does not lie, 321-323 

grounds of, 3:3 

what grounds of, to specify, 324 
general rule regarding grounds for, 324. 

party should not be allowed to present new case in special, except under 
sery special cj.'cumsf.nnces, 324 
cases as to points first raised m special, 324-32C 
cases where nature of suits is changed in special, 327 
duly of Court before remanding case. 327 
appellant hegi ’ *■ ’ --- 

neither lower 
when c.ase is 
re-opened, 328 

to what points general .affirmation of .a judgment in special, refers, 32S 
as to error of Judge a ground for special, 328 
limits of jurisdiction of second appellate Court, 3:8 
Court-fees on, 329 

no second appeal except on grounds specified in s. too, s. 101, p 3:9 
no second, in certain suits, s 102, p 329 

^ 330 


provisions as to second, s. loS, 310. 

Appellate Court in specrnl, can remand a case for re-trial, 340. 

Appellate Court in special, c.an try .an issue of fact, s 103, p 333 
s. 103, applies to execution-proceedings, 340 

does not lie from an appellate order in execution of Small Cause Court 
decree tr<ansferred for execution, when, 182 
lies from decree under s 39 Land Acquisition Act, 31 1 
the rules of Order XLl shall apply to, O. Xm, r ], p 1028 
from Orders — 

from orders in executing transmuted decrees, s. 42, p. 179 
sec: 103 controls sect 42. p 182. 
order refusing execution is a decree and appe.xLable, 209 
lies from what orders, s 104 pp 333-354. 

HQ appeal lies, 335, 3^ 

no appeal lies from order sanctioning a prosecution, 355. 
what Courts to hear, s I06. p. 338. 
procedure in, s. loS, p 340 

no appeal lies from w hat other orders, s 105, p. 336 

but the order, if irreguUr, defective etc, can be attached m the aoDeal from 
the decree, s 103, p 336 

if no appeal from order of remand, the same cannot be questioned after 
wards, s 103, pp 336. 337, • 

from interlocutory orders, 357 

second, from order admitting or rejecting re\ie«v, 337. 
these provisions do not affect Art 15, Letters r.aient, 337. 
no, from order during suit under O IX, r. 3, 533. 
from order refusing to set aside dismissal of suit, 54 1 
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APPEALS— 
frovt Orders— {coTiXA) 


ee, 700. 


780 

• ale among 

decree-holders, 27 

from order under O XXI, r. 89, p 794. 

no, he, from order rejecting application to set aside sale, 802. 
appeal Ues from first part of O. XXI, r. 92, p. 8q6. 

j - — — - . .. • gi^_ 


‘curity or show 

cause, 948 

he, against order of Court awarding compensation to defendant for improper 
arrest or attachment, 309. 

he from orders granting temporary injunctions, 956. 

no, from order refusing to issue injunction without issuing notice to opposite 
party, 957 ^ „ 

he against orders appointing Receiver, 964. 
he against order refusing to set aside award, 1178 
against decree upon the award. ii8a 

order disallowing filing of agreement to refer to arbitration not appeal* 
able, 1184. 

” • 184. 


1030 

U. XLUl,r. s, p 1030 

■ 40. 

>S, p. 336, 

from Orit'inal Decrees. 
when will lie, s. 96,9 300 

. s 96 applies to High Court in its Vice-AdmlraUy jurisdiction, 300. 
lies from ex farte decrees, s 96 (2) p. 300. 
lies from pnhminary decree, 300. 
does not he from consent-decree, s. 96 (3), p. 30a 


assignee of a party can appeal, when, 301. 

person purchasing the right, title of the plaintiff after a suit dismissed 
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APPEALS — {contii. ) 
from Origin, jI Decrees — (conid ) 

limitation of right of, how made, 302 

(0 defendant cannot appeal, .against co-defenrlant, when, 303 
(It) if appellant agrees not to appe.al, no appeal lies, 302, 303. 

[ill) a party cannot appeal affecting the rights of .another, unless he makes 
him a respondent, 303. 
when an appeal lies, 503 
appeal hes in what casts, 303, 304 (foot notes) 
no appeal lies “ “ 304, 306 (foot notes) 

as to appeal from final decree when no appeal from preliminary decree, s. 97, 
P 304 

decision when appeal is heard by two or more Judges, s 98, pp 306, 307 
where two Judges differ. Bench to hear case to be composed of Judges who 
differed and a third Judge, 307 
application of s 98, p 307 

if Judges differ but do not refer, there is an appeal under Letters Patent, ^7 
no decree to be rexersed or modified for error or irregularity not affecting 
merits or jurisdiction, s 99 p 307 
what are irregularities, 307, 308 

as to modification of s 99 by Act VII of 1887, s 1 1, where suit or appeal 
not properly valued, 308 
cases where decree cannot be reversed, 309. 
form of suit affecting merits of suits, 310 

when plaint should be returned m order to be presented to proper Court, 3 it. 
cases not within s. 99 pp. 309, 310 

Appellate Court to have m appeals same powers as Courts of original juriS' 
aiction, s. 107, p 338 

meaning of word power ’’ ins *07, p 340. 

Appellate Court can, with consent of parties, refer case to arbitration, 339 


tutinoi, V4, Xbk,r. t,p 909. 

what to accompany memorandum, O. XLI, r. r, p 969. 
contents of memorandum, O. XLI, r. 1(2), p 969 

meaning of words in art i 79 . schedule II, Limitation Act— “ when there has 



' of decree, 969 
should be accompanied with 



). 976. 


amended, 977. 


■j be rej’ected or 
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AVPEALS-(co/ii.i ) 
from Ongtnal Decrees — 'conld.) 

as to obtaining reversal of whole decree by one of several plaintms or 
defendants if decree on ground common to all, O. XM, r. 4, p. 978 
general rule as to reversal of whole decree where a several judgment could ^ 
have been made by first Court, 978. 
cases within O XLl, r. 4, pp 978,979 
cases not within 0 XLl, r 4, p 9^ 

as to court-fee to be paid when general appellants take ground going to the 
root of the respondent’s case, 981. 
revision under 0 . XLl, r. 4, p 981. 

execution of decree not stayed solely by reason of, O. XLf, r. 5, p 9S1. 
stay of execution of appealable decree, O XLl, r 5 (2), p. 9S 
O XLl, r 5 does not apply where decree has been executed, 982 
before making application under O. XLl, r. 5 pleader should verify that 
statements made to him were made by proper parties, 982. 
final order staying execution not to be made without notice, 982. 
ground of application under O XLl, r 5, p 982. 
enquiry into security, 983 

nature and extent of liability depends upon Security-bond, 983- 
review of order under O. XLl, r 5 , P 9^3 • 

Civil Court connot stay execution m cases in which, has been made to the 
Privy Council, 9S4 

staving execution pending special, 9S4 

order staying or refusing to stay, execution is appealable under s 47, p 984 
security in case of order for execution of (decree appealed against, 
0 XU, r 6 , p. 984 

no action can be taken under 0 . XLl, r. 6, unless, is pending, 985 
as to stay of execution where decree orders payment of money, 985. 
cases where 0 . XLt, r 6, does not apply, 985 

restitution where decree reversed and defendant turned out of property in 
execution, 986. 

an order requiring security is appealable, 9S6 
enforcement of security-bond, 986 

as to security being required from Government or public officers, 0 . XLl 
r. 7, p. 986 

rules 5 and 6, 0 XLl, apply to appeals from orders, O XLl, r 8, p. 987 
^ 

' registered, without permission 

Appellate Court may require appellant to give securiiy for costs, O XLl, 
r 10, p 987 

O XLl, r. lo does not apply to, from orders of Judge sitting as Commissioner 
of Insolvent Court. 988. 
practice under 0 XLl, r. 10, pp 98S, 939, 

restoration where neither party appears on day fixed for hearing, 988. 
order dismissing suit under O. XLl. r. 10, is not a decree, 98S 
O. XLl, r. to, will not apply if appellant has appealed in forma fuufiens, 9S9 
mere fact of poverty of appellant, not sufficient ground for demanding 
security, 988 

when security may be demanded from a pauper, 989 
bond need not be registered until security accepted, 989 
enforcement of bond, 989 

cannot be rejected if order demanding security made without notice to 
other side, 9S9. 

can be restored on appellant giving proper security, 990 
Appellate Court to give notice to Court whose decree appealed against, 
t). XLl, r 13, p. 991. 
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AVrZMS—'ccnr.i ' 

from Ons^mil l)c:rcts — contd ) 

as to dismissal on i.'ro'.in(l lh«t plaint not pioperly sianiped, 991 
day for hcminp. O \L1. r tz, p Q91 

pu'ihranga and service i>f notice of -i.n for heann}', O XLI, r I p 991 
Appellaie Court m tv iiseif I HISS noiice to be sei ved, O XLI, r l^p), p. 992. 
scnice on re-p indeni's picadei to Cwiduct the case is sufficient, O. XLI 
r. !4(2'. p 99J 

serMce of nonce «lien respondent resides outside liiilish territory, 992 

t'iun tcspondeni cannot be pmperlv scned, 992 

conjcnia of such notice. O XLI, r. 15, p 992 

procedure on hearintr, 99- 

riRht to becin. O XLI, r 16, p 992 

when deciding .m. before day fixed will not be interfered with m special, 993. 

when rules of Court as to, have not been complied with, 993 

dismissal of, for applicant’s default, O XLI, r 17, p. 993 

hearing, ear /.rr*, O XLI, r 17(2', p 993 

in absence of appellant, rase to be disinisved, 993 

when, dismissed for default, 993 

cases in which non-appearance is not default, 993, 994. 

as to filing of piper book m, 994 

as to remanded < a'e«, 094 

bes from decree under () XLI, r. 17. p 994 

dismissal of, where notice not served in consequence of appellant's failure 
to deposit coste, O. XLI, r 18. p 994 
re-adrr.ission (if, dismissed for defiult. O -XLI, r 19. p 995 
application for such re-adniission to be nude to Court dismissing, 995 

' , . . - • , Jjg 

995 


limitation, 996 

lies from order refusing to rc-admn an, 99b 

power to adjourn hearing and diiect pei»ons appearing interested to be made 
rexpondentx, O XLI,r 20, p 996 
O XLI, r 20 does not allow person to be nude an appellant 996 
who can be nude respondents in, 996, 997 
effect of non-joinder in, 997 

any person may be phiccd on recoid, if appellant consents, 907 
Court can m.ake person respondent who in original sun w^s on same side as 
appell.int, gc)b 

re-hearing on application of respondent against whom t'f p.irle decree made, 
O XLI, r 2t, p 997 

O XLI, r 21 applies where respondent has or has not entered appear.ince, 

997 

lies from order refusing to re-hcar, under O XLI, c 21, p 99S. 
lies against decree passed under O XLI, r 21, p. 993. 

upon hearing, respondent may object to decree .as tf he had preferred 
separate, O XLI, r 22, p 99S 

form of objection and provisions applicable to snch objection, O XLI, r. 22 
12). p 99S 

appellate Court to sene notice .after the filing of cross-objection, O. XLI, r. 22 
(3)' P 993 

■if original aopeal withdrawn or disinrssed for default, cross-objections mav 
nevertheless be he.ird, O XI 1, r 22 {4),p 99S, 


object of crOiS-appe.al, 999 
who can file objections, ictxi 

when principle of croSs-apjic.al does not apply, looo 
when objections under O XLI, r. 22 not allow ed, 1001. 

O. XLl, r 22 applies to speci.al, in Bengal. io02. 
cross-.aj'peal raising objection cannot b* in f-'rsa.x f-auptrh, 1002. 
as to stamp on cross-appeal raising objection, lco2 


80 
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appeals- {contd) 
from Original Decrees — (contd.) 


form of decree m cross-appeals, 1002 

time when, should be set down forbearing, 1003, 

extension pftime of, 1002 

remand of case by appellate Court O XLI, r, 23, p- 1002. 
cases where remand allowed and not allowed, 1003, 1006 
application of O XLI, r 23 to second appeals, 1006 
effect of improper order of remand, 1006. 
as to taking of new evidence when case remanded on, 1007. 
nature of case cannot be changed after remand, 1008, 

when case remanded by one Judge and subsequently comes before another of 
equal jurisdiction, J008 
an, lies from an order of remand, looS 
effect where order of remand set aside in special, 1009 
practice when case remanded, 1009. 

when case remanded to District Judge, he should not transfer it to another 
officer, 1009. 

when evidence on record is sufficient, Appellate Court may determine case 
finally, 0 XLI, r, 24, p 1010 

what questions Court of, may determine under 0 . XLI, r. 24, p loio^ 

O XLI, I 24 dots not empower High Court on second, to try question of fact 
1010 

when Appellate Court may frame issues and refer them for trial to Court, 
whose decree is appealed against, O. XLI, r. 25, p 1010 
case when Appellate Court to decide, without referring case to first Court, 
loti. 

when on, parly claiming damages should be ready with evidence, loio. 
effect of order under rule 25, Order XLI, p. ioj2. 

• ‘ ' ■ ■ ■ 35, Order XLI, p. joi2. 

O XLI, r. 26, p 1013 

3. 


what objections may be taken on second, 1014 

production of additiunal evidence m Appellate Court, O XLI, r. 37, p 1014. 
as to allowing parties to make new case and call fresh evidence, 1014. 


■ ■ ■ • le confined, and 

■ • ■ 30, p 1018. 

as to points not raised first in appeal, 1019 
as to points raised first on appeal, 1020 

question of fact as well as of law to be decided in judgments on, 1021. 
presumption in favour of fif»t Court’s judgment and Appellate Court should 
show grounds on winch it comes to an opposite conclusion, 1021 
as to language of Judgment, s 572, p 846 
translation of judgment, s 573, p. 847. 
content* of ju igmenl, 0 XLI, r 3t, p. t02l, 1022. '023. 
dale and sn;naturc by Judge, O XLI, r 31. pp t02i. 1022. 
judgment to be confined to issues tried in lower Court, 1022 
reasons to show upon what points of fact or law the decision run*, 1022 
contents of High Courts' judgments, 1023 
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from Oris^inal Datets — (cent .) 

mere omission to record a judgment not a good ground of special appeal 

1024 

dissent of Judge to be recorded O. XLI, r 34, p 1023 
what judgment may direct, O XLI,r 32. p 1024 
power of Appellate Court, O XLI. r 33, p 1024 
date and contents of decree. O XLI, r 35, p 1025 

Judges Dissenting from judgment need not sign decree, O. XLI, r 35 p. 

1025 < 

date decree must hear the date when judgment was delivered, 1025. 
decree of Appellate Court to supersede that of first Court and us decree to be 
executed limitation runs from date on which it is passed, 1023. 
ho'v decree in appeal may vary decree appealed against, 1026. 
decree to state how costs of suit are to be paid, 1026 
Aopellate Court can direct how us decree should be carried out, 1026. 
copies of judgment and decree to be furnished to parties, O. XLI, r 36, p. 

1026 

certified copy of decree to be sent to Court whose decree appealed against, 
O XLl, r 37, p 1026 

0/ paupers— 

ivho may appeal as, 0 . XLIV, r 1, p 1031 

, - . ..1 c VT Tir , , p 

1031 


order rejecting appeal of, <032 

inquiring into pauperism, O XLIV, r 2, p io32> 

to King tn Council — 


Jrown to admit, 341, 346 


final decree, 342 

when no appeals lies, 342 

lalue of subject-matter, s ilo,p 342. 

as to value of appeal, 343 

if there be contest as to the value, how it is to be determined, 343. 


appeals, s. 112, p 346. 

as to interference with rules for conducting business before Judicial 
Committee, s. J12, p 346 

Privy Council not bound by the Procedure Code, 346. 

as to special leave to appeal, 346, 347. 

ns to restoration of appeals, 347. 

as regards notice, 347. 

findings of fact. 347. 

concurrent findings of fact, 347, 348. 

evidence, 347. 

are to new points, 34S. 

as to rehearing, 348 

what appellant must show, 348. 

costs, 348. 
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APPEALS— (i-cw/rf) 
to Ktn^in Coitnttl — (contd.) 

decree define. 1 , O. XLV. r. i, p. 1033 

application to Court whose decree complained of, O XLV, r. 2 , p. *033 
in, three motions arc required, 1033 

Court cannot receive any appeal without security-bond, 1033. 

petition to, must distinctly slate the substantial question, 1033 

validity of the order for subititutions could not be questioned m, 1033. 

limitation for filing, 1034 

application may be tn JormtipanpttU, to 33 

certificate as to value or fitness, O XLV, r 3, p 1034. 

petition may be struck ofl for non-prosecutton, 1034, 

1034. 

35 - 

security and deposit required on grant of certificate, 0 XLV, r 7, pp 1035, 
1036. 

enforcement of security, 1036 

limitation, 6 months exclusive of day on which decree was pronounced or 
dated, 1036 

petition presented in time and struck off for default can be re-admitted after 
SIX months. 1037 

whether application may be made on the first opening day if Court is closed 
and period expired, 1057. 
as to period for costs, expenses. S.c, 1037 

no appeal allowed from order of sin.'le Judge granting certificate, I 037 * . 
no appeal from order refusing to extend time to furnish security and striking 
off the application, 1037 

admission of appeal and procedure ihcieon, O XLV, r. 8, pp 1037,1038. 
right to appeal when perfected 1038. 

• g admitted after time, IS to be 

t review its order, 1038. 

9, p 1038. 

power to order turther security or piyment, O. XLV, r. to, p 1038 
as to what documents should be inserted in transcript, 1039. 


. 40 - 

security cannot be demanded before appeal is admitted, 1040 
c.xses, when Court will st.ay execution pending appeal to, 1041. 
construction of security-bond in, 1045. 
ns to value of security, 1042. 

.ns to when sccunty.bund should be registered, 1043 
Privy Council cannot st.ny execution, 1042 

when documents should be transmitted to fpgh Court by Judge when re- 
porting on security, 1043 

as to power of Cuuii to restnie properly already taken "m execution of decree 
pending aDne.-il to Priw ..... 

’ ■ ' 1044 

“ , ’ ... irises, 1044 




.iijje me.ms rate when execution 15 taken out, 1047. 

St order rekxtiog to execution, O XLV, r. i6,p 1047 
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APPEALS— ) 

Under Lelltrs P.ii-'nl— 
under s 15, Calcuttn Letters Patent, 1234 

section I ^ Calcutta Letters Patent njt affected by 5. 9S of the Code but by 
O XLVII. r. 7, p 1234. 
under s to, Allahabad Letters Patent, 1247 
APPEARANLE- 


uhen Court in IV compel attend in e of persons summoned, s 32, p 154 
exemp ions from person «l, of a public offi er, allowed when, s 81, p. 281 
exeinptmn of certain women from personal, s 132, p 367 
what women to be exempted. 367 

certain pernons mty be csemDlcd by Local Government for appearing 
personalh, s 133, op 367. 368 

list of persona exempted to be kept in Court, s 133 re), p 36S 

costs of commission to examine such prison so exempted, s 133 f3), p. 36S. 

persons exempted from auest undei civil piocess, s 135, p 368. 

cases under s 135, p 369 

when Court may order parlies to appear in peison, O V, r 3, p 467 
when, ofpirties in person not necessary, O V, r 4, p. 467. 
day for, how to be fixed, O V, r 6 

shall appear on day fixed in defendant’s summons, 0 IX, r. i, p 531, 
what 1$ not, S31. 
what constitutes, 532 

suit dismissed if neither party appears, O. IX, r 3. p. 533. 
when Court may restore suit to its file after non appearance, 0 . IX, r. 4, p. 
553 

of plaintiff on!v, 0 . IX, r. 6 p 535 

when summons duly sened, O. IX, r 6 (i), p. 535, 
not duly sened, O. IX, 1. 6 (^), p. 535 
duly served but not in due time, 0 . fX, r 6 (f), p. 535 

at first liearing, 53J 


when parties not iiresent, case •vhnuld be dismissed, not struck off, 338. 
decree against defiuliing pl.iniiff b»r» fre>h suit, O. IX, r. 9. p 538. 
defaulting plaintiff may apaly for an ordei to set aside the dismissal, O. IX 
r 9, p 538. ' 

to what ca,es, O. IX, r. g aoplies, 539. 
does not apply, 539- 

U- .. r 

" missed 


, ■ nntifls, 

O IX, r 10, p 541. 

of one of scseral defendants, O IX, r. n, p 541. 
consequence of non-aiicndance to the party ordered to appear in person 
when sufficient cause not shown, O IX, r. la, p 541. 
what IS lawful excuse for non-appearance, $51- 

on non-appearance of party, Court not bound to decree case against him ?*■» 
where parties fad to appr.ir on day fixed, O. XVIf, r. 2 p 616 >»— 

See I’aktius, ArrsauaNCL or. 

appellate court— 

powers of, s 107, pp. 33S-34a 
See Arri.\LS 
APPLICATION*— 

order declining, no bar to subs*quen’, 105 
under s 23, how to be made, 14^ 

10 .add patnes, 437 
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APPLICATION ^ 

agent may file, O III, r t, p 458. 
agent cannot make, to sue tn forma pauperts, 458. 
to confine suit must he made before bearing, 180. 
for discovery of document, O XI, r 12, p 5^4 
for execution of decree, O. XXI, r 17, p. 701. 
for execution, {see EXECUTION OF DECREE) 

arbitration— 

references to, to be go\erned by what provisions, s. 89, p 288. 
when these provisions commence to apply, s. 89 (2), p 288. 

Reference to — 

when parties to suit may apply for order of, Sch. II, para i, p 1163 

application to be in writing, Sch, II, para i (2), p 1 163 

matter not in issue before Court cannot be subject of, 1163. 

what parties necessary m making, 1163 

who not bound by award, 1 164 

revocation of, 1164 

effect of, 1164 

how far applicable to rent-suns, 1164 

an executors cinuot make, where the question is regarding the due execu- 
tion of a will, 1 16} 

managing member of joint family may make, regarding partition of the 


when parties nominate aibitrator, Sch II, para 3, p 1165 

consent of persons to be nominated necessary, 1169 

what matter to be referred, Sch II, para 3, p 1166 

time when award to be delivered, Sch II, para, 3, p. 1166 

effect when no time fixed for award, 1166 

It hen time for award has elapsed, 1166 

what order of reference to contain, 1166 

procedure of arbitrators, 1166 

when an issue not decided m award, 1167 

when arbitrators differ in opinion, Sch II, para 4, p 1167, 

how difference of opinion of arbieratrrs affects nwaid, 1168. 

when Court to appoint new arbitrator or umpire, Sch 1 1 , para S, p. n68. 

when arbitrator appointed refuses to act, 1 169 

when arbitrator niay retract resignntinn, 1170 

piocedure when aibitialion fails, 1 170 

consent of all parties rot necessary for appointment of rew arbitrator or 
umpire, 1170 

appointment of umpire by Court on failure of appointment by arbitrators, 
ScU 1 1 , para 5 (3^ p 1 169 

powers of arbitrators or umpire, Sch II, para 6, p 1170 
summoning witne«ses, Sch If, para 7, p, 1170. 

power of Court to punish defaulting wiinesses, Sch 11 , para 7 (2), p. 1170. 
arbitrahon to proceed ex farie where defendant docs not appear, 1171 
extension of time for miking award Sch II, para 8, p 1171. 
supersession of arbiiration, Sch II, para 8, p, 1171. 
completion of award does not include filing it, 1 171, 

" ■ II. para 9, p. 1171. 

iiu.. awaui m oc made, 1172 



Court, Sch 1 1 , 
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ARlUTiiAl It ) \ —(ionf/f) 

Reference /i>-(contd'' 

opinion of Court to form part of award, Sch Il,paraii,p 1173 
Court has no power to sanction rule made by arbitrators that payment of 
fees be a condiuon precedent to hearing of reference, 1173 
nhen Court may modify or correct awaid, Sch II, para 12, p. 1173 
arbitrators to confine enquiry to matters referred, 1173 
when separate awards to be given, 1174 
order as to costs of, Sch. 11 , pira 13. p 1174 
when arbitrator not to enter into question of costs, 1174 
"hen arbitrators mav award interests and costs, 1 174 

when award may be remitted to arbitrator or umpire, Sch II, para 14, p 1174 
Court not to go behind award, 1174 
construction of award, if 75 
when award returned for re-consuleration, 1175 
when award cannot be remitted, 1175 
grounds for setting aside award, Sch II, para 15, p 1176 
when award becomes void, 1176 
corruption or misconduct, 1176. 
effect of award when order setting it aside, 1176. 
award after time allowed ts invalid, 1178 
Court’s power to cnlarsc time before award completed. 117S. 
no appeal, where award confirmed and judgment given according to it, 1178. 
order setting aside award on ground of arbiirator's misconduct not subject 
of revision, 1178. 

judgment to be according to award, Sch II. para >6, p. 1178. 
application against award to be made within ten days, 1179 
impugning award * procedure, 1179 
decree on award when appealable, 1180 
when decree on award subject to revision, 1182 

when agreement to refer to arbitration miy be filed Court, Sch. II, para. 

*7. P ”32 

how application to refer to be made, Sch II, para 17(2), p 1182 
notice to be g'ven on application, Sch II, para 17(3). P **83 
agreement to refer binds parties thereto, 1 183 


where arbitrator declines loact, parue> to be heard before appointment of 
successor, 1184. 

stay of Suit where there is an agreement to, Sch. II, para. 18, p. 1J85. 
provisions of Sch. II, applicable to proceedings under order of reference, 
Sch II, para ig, p 1185 

filing award in ni.alter referred to arbiiratiori without intervention of Court, 
Sch II, par.t 20 (i), p 1186 ^ 


■ ’ ■ ter of 

document merely recommending solution ofm.atters in dispute not award 
n8S. ’ 

appeal, it 88 

w hen functions of arbitrators cease, 1 18S. 

Court to proceed on affidavit or verified petition, 1 1S9. 
filing and enforcement of such awanl, Sch II, para ai,p, ngo. 
ground for re oking a submission to ar'.itrat on, I i^o 
applicati.in 10 pass jud.’meni in terms of award not apolication wiihin terms 
of Limitation Act, 1191. 

appeals from orders for filing and refusing to file awards, 1191. 
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ARBITUATION— 

Reft’ dice <'(3— (cnntd ) 
revision of such oiders, 1191. 

portions of Specific Relief Act not applicable to, Sch. Il, pira. 23, p. Iigt- 
ARBITRATORS- 

nomination of, by parties, Sch II, para. 2, p. itbj 
when Court to nominate, Sch II, para 5, p 116S. 
consent of, necessary, ii6q 
order of reference to, Sch. II, para. 3, p 1166 
procedure of, 1166 

decision of, in matter not before them, 1167. 

where difference of opinion of two or more, provision for, Sch. II, para. 4i 
p 1167 

as to effect of partial disagreement of two arbitrators on award, 1 16S. 

death or incapacity of, Sch II, para. 5, p 1168 

refusal to act of, Sch U, para $, pp 1 168, 1 169, 

have power to retract resignation btfoic it h.as been accepted, 1170. 

appointment of umpire bv Court, Sch II, para S. p 1168 

powers of, appointed under Sch. 11, paias 4 and 5, Sth. II, para. 6, p. 1 17® 

award to be made by, in presence of one another, 1172. 

cannot delegate their atubority to oiheis, 1172. 

should not allow documents entrusted to him by Court to be removed from 
the record, 1173 

may deliver award to third persons to be filed, ttys, 
proceeding, exhibits, &c , must be delivered to Court by themselves, 1 172 
when object to deliver documents, Court m-ty compel them, 1173. 
may state award in form of a special case, Sch. 11, para ll,p. II73' 
to confine enquiry and evidence to matter referred, 1 1 73 
when, can enter into question of costs, 1174. 

when award may be remitted for the re-consideration of same, Sch. II, para. 
»4. p t»74 

corruption or misconduct of, 1 >76. 

duties of, to attend every meeting and act together, 1177 
can delegate to a third party the acts of a ministei ul character, 1 1 78 
declining to net, >184 
See Arbitration. 

ARMS— 

sale of, by a Naur is excluded from the operation of the Itidiati Arms Act 

783 

arrest and detention— 

when judgment-debtor may be arrested m execution of a decree, s 55, p. 22>. 

pjocedure after arrest, x. 55, o. lai. 

mode of, by officer auibonscd, s 55, p 221. 

if loom IS in occupation of woman who is not the judgment-debtor, s. 5Si 
p. 221. 

rcle.isc of debtor on payment of decree and costs, s, 55, p. 222. 
place of judgment debtor’* Imprvsonmcnt, s. 55, p 223. 
mode of .irrc,t of cemm persons who>e ane^is may be attended with 
d.mgcr, 5. 55 (2), p 222 
such .-is r.iilwny servants etc. 222. 


oil outiuiy, legal, 323 
l-.atnlity of officer arresting, 223 

by an officer, when warrant not in his pns'cssion is illegal, 224. 
when cini3,.es may be recovered for arrest tn accordance with a decree. 223* 
undijcharged insolvent liable to, -24 
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arrest and detention— 

secaru\ isrelenselif de'itor bscotics ms-jlveit arid where C'cecaLioa-pro 
ccediti^i ire a'tuwd to drop, 224 
of nomeii. prohibited, when, s 56 p 224 
releise of debior oi the ^fund of 1 1 le-^s, s 59. p 227 

sctle of siibj s en e.ncoiJmjj ta rml:, rice and nationality ofjudgment- 
debtor, s 57. p 224 

warrant (or, to direc inrl^nient debtor to be brought up O X.\I, r 58, p 730 
as to h nv long judgment debtor miy be deumed legally before being 
brongiit jp, 730 

discn tionr> p >\\er of Coa-t to peimit judgnient-debtors to shew cause against 
O X\I, r 37, p 72S. 

watr.nt for, to direct judgment-debtor to be brought up, O XXI, r 38, 
P 730 

how long executing officer to de am judgment-debtor, 730 
decTc -h.ilder to pav judgment-debtor's subsistence money mto Court, 
O NXI, r 39, Ji 730 

the monthly allow tnee fixed by Court shall be paid in advance by the party 
whi executed decree, O X.\(, r 39(3), p 730 
proceedings on apjearmce of judgmeui-deb'or in obeihence to notice or 
after arrest in execution of a decree for money, 0 XXI, r. 40, p. 731-732 
lunacy is a good ground for disallowing an application, 733 
ARRES r- 

ihe monthly allowance fixed by Court shall be paid m advance by the party 
who executed decree, 225 

how long a judgment-debtor may be detained, s 38 (i), 225. 

how the period calculated, 226 

when judgment-debtor may be leleased, s. $8, p 225 

’ ’• of the Court, s 58, p 225. 

s $8 is not discharged from his debt, 

but he cannot be re-ariested under the decree to execution of which he was 
imprisoned, » 58 {2), p 226 

the property of .a debtor rem uns b tble to attachment, 226. 
s $8 does not apply to cases of imprisonment l.ir contempt, 2:6 
Judge his no power to fix teim wiihin maximum at his discretion, 226 
Court will release a debtir when jiih'r holds no w.ifMnr, 227 
debtor c.innot be arrested for default in payment of each instalment, 227. 
w.irrant of, when can be c.incelled, s 59 (•)> P- 227. 
o{ fiurdt/uisheen, 240 

iSS 


3^9. 370 


ASSAM REGUL\TIONS- 

when suit will lie under, and when not, 4t. 
ASSESSOR— 

assistance of, m causes of sahage &c, s. 140, p. 372. 
ASSETS— 

distribution of, hovv made, s 73 (i). p. 264. 
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ASSIGNEE— 

of a pension under the Pension Act cannot sue, 55 ' 
of right to sue has no cause of action, 78. 
right ol, 210 

Judgmeiii-creditor who attaches is an, of the debtor, 235. 
when assignee of pan/ can appeal, 301. 
of fight to sue may be added as party, 411. 

ASSIGNMENT— 

of decree, a suit regarding, lies when, 48. 
registration of, 405 
limitation m case of, 437 
invalid, 700 

can alwa>s be impeached by third parties who can show it 5 s not a real 
transaction, 696 

procedure in ca'-e of. btfoie final order m suit, O. XXII, r, 10, p. 836 
(.HTicul Assignee before suit cannot come under O XXII, r. to, p. 836. 
meaning of pendency of suit, 836, 837 


ASSl&TAN r JUDGE— 

Court of. for purposes ofs 25 deemed subordinate to District Court, s 35. 
p. 121 


ATTACHMENT- 

what property is liable to. m e'cecuiioii ofdeciee. s. Go, p. 328 
property 1$ not liable to, m execution of decree, .« 60, p. 33S 
houses and maienafs of houses in execution of decree for rent when attach- 
able, s Go, p 330 

account-books not liable to, s 60, pp 328, 231 
non-alienable property which i> habc to, 230 
of property includes attachment of profits, 230 

against the fiither of Hindu farndv .ifTeciing the interests of his sons, 230 
of decree of Court, 331 

doors and windows ewnnot he atl/chcd sep.irjttlv, 231 
portions of saleable tenure cannot be sold for ..r.-cars of rent, 231. 
ecpiuy of rcdempiiun rannot be attached, 231 

share held by debtor in pirtner«Inp-bu»iiiebS which is being dissult'ed nut 
atiaclublc, 231 

propeily in ihe bands of receiver not liable to, 232 
tenant's interest can be aimched, 232 

goods sold cannot be attached under decree against seller, 232. 

Hindu undivided f.tniil), attachment of share, 232. 
of member of Hindu family . uncertain right cannot be attached, 232 
cernin tenant's trees cannot be attached, 232. 
insolvent’s property afier vesting order cannot be attached, 232. 
right tu cl.mm 'pecific performance of an agreement to transfer land is 
attachable, 23:, 

as to what propetcy may be transferred and therefore liable to, 232. 
in cases of religious trusts. 233 

cattle— only those derlared necessary by Court cannot be attached, 233 
neccsstry wcarifiK app.irel, ornaments, trinkets, wife’s strid/tan not attach- 
able, 233 
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ATTACHM ENT— 

siipemJs, iS.c . cnnnot be rxttachcd, 236 

(•ovemment pension .ind additional bonus to, cannot be att.acbed, 236- 
pruate pensions can be attached as debts, 236 

salar> of a public ofiicer or sersant of railnas company ran be attached 
m a Ixanrc to the eiccnl of hilf the actual salary, 237 
ply of mihlin ofTirer cinnot he attai hed under C !’ C . 237 
iibourer’s wi^es not liable to, s 60 (tX p 229 
definition of labourers, 237 
an ctpectancy of succession rxhen liable to, 23S 

ri;;ht to future miin'cnance cinnot be atticlied, but arrears can be, 238 
tnthkhant rtK'hts not liable to, 239 

propertN miv be liable to. althou^'h the same may no' be sold xvithout a 
separate suit, 239 
prior, who must pro't, 239 

agricultural produce, partial etemplion from liability to, s 61, p 239 
seizure of property in a buildini; xvhen and how to be made, s 62. p 239 
seizure of property in a zenana when and how to be made, s 60, p 240. 
can break open the outer door, when, s 62 (2X PP 239, 240 
'xhen person breaking open house is a trespasser, 240 
oroperty .ittached in execution of decrees of several Co irt*. s '13. p 241 
irregular proceeding under s 63 not aiti.aied, 241 
re-sa|e sometimes mxalivl, 34* 

pruate alienation after attachment to be void, s 64, p 242. 

effect of Ttt tchment until sale of judgment-debtor’s rights, 342. 

when there is increment. 242. 

when judgment-debtor dies, 242 

for rent by a co-sharer Undlord, 242 

alienation between tno aitacbroents valid, 243 


objections to a sate when to be made, 244 
when alienation enforceable under the attachment. 244 
effect of removal of atiachment on alien.ation made during its continmnce, 
-44 

private alienation, what is, 245 

. p CoS. 
n , p Cog 

it-’1ebtor’s possession, O. 

application for, of immoveable property, O XXI, r 13, p 690 
where decree for mesne profits, amount of which to be subsequently deter- 
mined, atiachment before amount due under decree is ascertained, O 
XXI. r 42. P 734 

power of Court to summon and examine persons as to property liable to be 
seized, O XXI, r. 41, p. 733. 
but not so as to ascertain meaning of a decree. 733 
but evidence may be given what property is covered by the decree, 733. 
power of Court to make order to attach a debt, a share And other propertv 
not in possession of judgment-debtor, O. XXI, r 46, p. 737. ^ 

copy of order to be sent to the person against whom it is made O X.XI r j'i 

( 3 ). P- 737 ‘ 

copy of order to be fixed up in a conspicuous place in th* Court-hou.-i. n 
XXI,r.4&{2)>p.737- 

an inventory and description must be given of the properly to be attached 

power of Small Cause Court, 738. 
moveable, description, 73S. 
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ATTACHMENT-(co«//f ) 


salary how attached, 738 
effect of attachment, 738. 
pioceduie alter attachment, 739. 
morti;aiie-debt. 739 
nonce to be fixed, 739, 

of share in move ible', O XXI, r. 47, Pp- 739. 74° 

of s lUry or allowances of public officer or servant of railway company, O. 
XXI, r 48, p 740 

of partnership-property, O XXI, r 49, p 741. 

attachment of moveable property other than agricultural produce, O. XXI, r. 


as. P 734 

,f properly likely to decay speedily the officer seizing it may 
XXI, r 43, p 734 


sell It at once, 0. 


crops, moveable pioperty, 735. 

nor are tiled huts, tree', or the interest of tree patt.i holders in Madras, 735. 
but Iruit', stones, sugar-mills are moveables, 73} 
meaning of seized, 733 

of agncuhural produce, O. XXI, r. 44, p 735 

prov isions as to agricultural produce under attachment, O XXI, r. 45, P 736* 
attachment of negotiable instruments, O XXI, r. 51. p 742- 
attachment of property deposited in Court or with Public officer, 0. XXI, r. 
53. P 743 

practice, how claims to be dealt with, 743 
effect of order to pay, 743. 
sufficient attachment, 743 

when property in the custody of Court or public officer, 743 
post office, 744, 

the defendant should receive nonce, 744 
an order trade bv a Court under O XXI. r 52 is not final, 744 
attachment of decree for inonev. or for sale in enforcement of mortgage or 
charge. 0 XXI, r 53 pp 744. 745 
of other decrees, O XXI. r. 53 (4 , p 743 
sale of decree under, O XXl.i 53 (5), p. 745 


746 


whole interest, 749. 

Older to be issued by Conn withdrawing aUachmeni after satisfaction of 
decree, O XXl,r. 55, p 749 

Court may direct coin or currency’ notes attached to be paid to party entitled, 
O XXI, r 56, p 749 

deternunaiion of, O XXI, r. 57, pp 749, 753. 

mv esiigaiion of claims to, and objections, to attachment of attached property, 
O. XXI, r 58, p 730. 

postponement of sale pending the invcstiKaiion of the claim or objection, 
y O XXI.r 5S(3\p 750 

\Couits sliou'd not refuse 10 postpone, in a proper case, 730. 

^seswhenO XXI, r, 38, does not apply, 731. 

\ dues apply. 751,752 ' 

applic.ntion h) Official Assignee to release property of insolvent debtor fal** 

wfthio, O XXI, r 58, p 752. 


mi Ilf ireateit as it he were a p«ty to the suit, 733. 
jcction IS necessarily delayed, 753. 



ATTACH.ME.VT-Cwn/'.r’) 

pr.iciire onus of proof, -53, 

a decision mder O 'Cvl. r 5^, js b?tfte“n decree.hold»r and claimant and 
IS not t-ff jii Cl' I b*''v?ea do’iiDr ai 1 « I ii.nin , 753, 754 
pow^r of prosi l'n-v SiiiU Ci »»e Coart suit to determine title in case of 
claim to attirlied piooein, 754 

claim ml or o')j*rtiir m isi a I lu c to prove that at <late of attachment he had 
interest m, nr « is pis'essed of the pro lertv O XKI, r 59, p 754 
inter\cnor’s position u like ih it of a plaintiff, and he mu»t prove his claim 

practice m provmp claim or objection, 755 

r»hen Court shall release properly from attachment, O XXI, r 60, p 755 

form of Order, 755 

aRamst i\hom, 756 

when there are cn-slnrers, 756. 

when property is in tru'.t partly on account of some other person, 756 
when the Court shall disallo.v the claim to release attached property 
O XXl, r 61, p 757 

nature of decision when claim is disallowed, 758 

when sufli lent, 738 

whom the decision affects, 75S. 

limitation the date of the thsnosal of the claim is the date from which 
limitation in execution runs, 7 S 8 

contmuarice of attachment subject to claim df incumbrances, O XXI r. 62, 

P 759 

when subject to a mortgage, 759. 

the order against a chimant or onjecior IS coiclosive, subject to the result 
of any suit brought bv hun to establish his ri^'ht, O XXI, r. 6j, p 759 
meaning of conclusive, 760 
remedies of claimant wlio fads m his claim, 760. 

’ '■■■’ * ‘ 76 i. 


defence, 762 

evidence inadmissible, 7ft2 
onus of proof, 763 
evidence required, 762 
in case of Hindu joint-family, 763 
parties, 763 

when suit will not he, 763. 764. 
when suit unnecessary, 764. 
effect of suit, 764 
what stamp nccess.ary, 764 


“ the Court niav order” means shall order, 767. 
appeal lies from an order under O XXI, r. 64, p 76S. 
See Judgment. 

ATTEND.AXCE— 

See ArPEVRVNCC: Wit.vesses. 
attachment DErORE JUDGMENT— 

See Judgment. 
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ATTENDANCE- 

Sei Appe\rence • Witnessed 

ATTORNEY— 

conduct of case by, 32, 
authority to bind client, 23 

can take security from client for payment of costs actually due, 23. 
lias no power to compromise suit before claim or after judgment, 23 
lieri of, 23, 3^. 

recovery of, costs bv, 23, 528. 
as to payment of, bill oT costs without taxation, 23. 
change of, under what conditions allowed, 23. 
how costs of, ag.iinst infant realized, 23. 
appearance, 458. 

Solicitor 


AWARD- 

pJamtiff may sute to enforce an, when the matter was referred to arbitration 
without the inervention of the Court, 41. 
as to, which has not been made on reference by all parties, being converted 
into final decree, 1163 

as to party not submitting being bound by, 1 164 
effect when no time fixed by Court for delivery of, 1166. 

- ,..j v,« .« .,i.j Las elapsed, 1166, 

• 1167. 


Court m.ny extend period wiihm which umpire is to give award, 1171. 

.. u. . -_,j fit. , c-k n — p_ 


draft IS, 1173. 


, award at same time and in each other’s 
• '72. 


■ • ' i referred by the 

Judge and others by the patties themselves, 1173, 1174. 
if submission does not leave question of costs to arbitrators and they enter 
into It, Judge should refuse to file award, 1174. 
when, or matter referred to arbitration, maybe remitted, Sch. II, para 14, P 

1174. 

Court cannot go behind, 1 174. 
construction of, by Court, H75. 
apparent tllegaliiy of, 1175. 

grounds for selling aside of, Sch. II, p.ira. 15, p iiyb 

rcmittecl, becomes void if the arbitrator refusea to consider it, 1 176. 


15 not Subject to rev isjon, 1 176. 
judgment to be according to, bch. II, para. 16, p. 1178. 
appeal 10 he from decree If in excess of, or not in accordance with, J 180. 
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AWARD — {cont. 1 ) 

under Sell 11 , pan i6 means, guen by the arbitrators, 1179 
impugning, 1179 

as to nhether a person «-ho does not impugn, withm ten days, can afterwards 
on appeal raise objection under, 1179, iigo. 
as to appeal from, ilSo 

filing in matter referred to arbitration without intervention of Court, Sch . 
11 , p.ira 20, p. 1 1S6 

application to file, to be number and registered, Sch II, para 20 (2), p 11S6 
notice 10 parties to show cause why, should not be filed. Sch II, para. 20 (3), 
p 1 1£6 

before Court can be set in motion there must be an award, 1 1S6 
iiben and bv hJiqi.i .ippbcat.ons may be msde to file, iiS 6 . ttSy 
junsdiciion of Court when application to file is made, must be over whole 
matter, 1 1S7 

document merely recommendinga solution of the matters in dispute is not 
an. 118S 

as to enforcing, i |8S 

tiling and eiiforcement of such, Seb II, para 21, p 1190 
mere re>QCition doc^ not bar filing of, 1190 
procedure when award is filed, 1191 

appJicatJon to pass jadgmeM m terms of, is not an application withtn Limit- 
ation Act, 1191 

as tu appeal from order relating to filing of, 1 191. 
effect of not filing, ii9i- 

BARRISTER— 

See Counsel. 

BEXAJir;— 

transaction, when suit will not lie on, 41 
BENAMIDAR— 

may sue m mere peisonal demands, but not for property on title, 4U. 
in foreclosure, redemption, or sale, can sue, 411. 
m suit for damages, can sue, 411 


may be allowed to take out execution, 697. 

BENGAL TENANCY ACT (VIII of 1885)— 

for power to modify ihe Code in us application to suits between landlords 

and tenants in Bengal, i. 

defendant depositing rent under s 61 of the, entitled to cost, when, 163 


BOND— 

mode of pioeeeding on secutiij, S53 


See Security-Bond. 
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IJRIEF- 

legal practitioner can or tlly transfer his, 461 . 

BROKER- 

«()o lins etfectccl a poll* v and hT> a fien on it for Iiis premium may be com- 
pelled bv theA'suiedto piodare it at the trial of an action against the 
iinder-wnter^, 607 

BUILDING— 

doors and winaoi's of a, cannot be separately attached, 231. 

BURDEN OF PROOF— 

See Onus of Proof. 

DU RIAL GROUND*- 

when suit for trespass on, is maintainable, 41 
CANAL DUES- 

sviit to recover, not maintaimble, 42 
CAN I ONMENT MAGISTRATE- 
Court of, 133 

CARRIES- 

suiis relating to, 43 
liability of, to be sued, 43 

CARRY ON BUSINESS- 
meaning of, 136, 
goiernmeni, wlieie, 138 
coiporaiions, where, s 30, Ex 11, p 140. 

CASTE - 

suit for restoration 10, 42. 

CAUSE OF ACTION- 
meaning of 14'. 44l. 442. 
meaning m respect of High Court, 144. 
rulings cited tu explain nliat is, 141, r42. 

1 «Giat constitutes, 142 
in conjugal light, 142. 
in divoice, 143 

in da«rju,debt,, lag. 

2 «heieaiiscs, 
legacy, 143 
firob.ne, 143 
minur leino^ed, 143 
rent suns (ikngnl), 43. 

m suit bv leprcscni.iiise, 144. 
in suit on foreign decree, 144 
libel, 145 

lloondee*, Pronii-sory noies. Bonds, 145. 

for Setiing aside .1 decree on the ground of fraud, ij?. 

for gords sold, I46. 

imliiioiis proseciilion, 146. 

pitnersli'p suits, 14& 

selling .aside a deed, 146, 

leiicrs of .ailniini.tr.ation, 146. 

separate, when join.d, 417. 

pi unt to be rrj'*tie<l when discloses n«», 513. 

nieiAmgof.oitbrO XXI.r, 1 p S27. 

Suits, F ramc or, 
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CERTIFICATE- 

by Court to which decree is sent for execution, s 41. p 179 
when name of certified pvirchaser inserted fraudulently in, s 66, p 258 
-ic ^ rK.Af foreign State, &r s 86, p. 2S4 

■ * cil 5 109 (c\, p 34 1 

■ronding witness, O XVJ, r 10, p 607. 
> X\ I, r 10. p 607 - r / 

by Court, when decree IS sent for ex'rution, O XXI. r 6, p 679 
of paj nient made out of Court by deoice-liolder, O XXI, r 2, p 673 
of loss occasioned bj re-sale, O XXI, r 71, p 777 

grant of. to judgment-debtor by Court authorisin4 him to mortgage, lease or 
sell, O XXI, r S3 (sX p 7S6 

to purchaser of inmioreable property, O XXI, r 94. p 814 

as to t alue or fitness of appeal to King m Council, O XL\', r 3, p 1034 

cfTecJ of refusal of such, O r 6, p 1035 

CERTIFIED PAYMENTS- 

payments to he < er t'fied by decree holder, O XXf. r 3. pp 673, 674 
CERTIFIED PURCHVSER— 
suit against, s 66 p 258. 
who IS and who is not a, 35S 

CENTRAL PROVINCES LAND HE\KNUJi ACT i.XVJJJ of 

under section 9 of, the provisions of tlH' Code applied to cases before 
Reienue-officers in the Cential Pioamces, 1 

CESSES- 

when suit will lie, and when not. for, 39 
CHAMPERTY- 

suit will not lie fur, when, 40, 41 
CHARDE- 

Couii cannot declare, lau piopertv whollv oui»kI« its jmi'diciion, 132 
CHARITIES— 

Advocate-Gener.il to cany on suits for, public, s 92, p 389, 412 
CHAKTER- 

of Calcutia Hijih Court, 1334 
of Allahabad Hiiih Court, 124? 

See I.rTibRs ParsNi 

CHARTER ACT— 

High Couu s Act, 1861,12031211 

Secretary of Slate’s desp tich forwaiding 1212 1 219 

Act amending High Court’s Act, 1S65. pp 1220 1221. 

CLAIMS— 

investigation of, O N.\l, r 58. p 750 

postponement of ».de pending in«esi<g iiion of, D W I. r jS (2), p 750 

c i piii\ to ihe stilt, 753 
v\l. r 59, p 754 

clainiani's poMiion is ili it ul a pi untill, "54 
practice in pros mg 75 5 

when court to release puipeiti from aui.hnieni, O XX|, r 60. p. -rr 

when court to disallow , D \\l, 1 61. p 73O ' 

Sit AiTaCH\ir\T 

81 
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CLIENT— 

authority of advocate to bind, 21 
power of attorney to bind, 23. 
of pleader, to bind, 25, 26 

CLUB SECRETARY— 
suit by, 412 
suit against, 418 

CODE— 

what it includes, s 2, p. 6. 
which, complete, 32. 

CODE OF CIVIL PROCEDURE— 
commencement and local extent of, i. 

provisions of, applied to all or any classes or cases before Revenue-officers in 
the Central Provinces, I. 

provisions of applied to all orany classes of cases before Revenue officers in 
the Panjab, t. 

applications of the provisions of. to which of the Scheduled Districts, 2-6. 
not to affect any local or special law, s 4, p 31. . 

not to affect or Um\t any remedy which a landlord has for the recovery ot 
rent of agricultural land, s. 4, p 31. 
application of, to Revenue Courts s 5, p 32 

the provisions of, do not apply to cases under Act X of J 8 s 9 i Madras Act 
VIII of 1863, 32. 

as to applicability of, to Small Cause Court, pp 33, 34 
application of, to High Court, s, 117, p 360. 

CO-DEFENDANTS— 

when a matter is res judicata between, to?, 108. 
no issue can.be decided between, 592 
COLLECTOR- 

as to execution of decree by, ss 68, 72, pp. 260, 264. 
power of, under ss 6S, 67, p 262. 
under s 68, nets judicially, 263 

when Court may auihonre Collector to ordei stay of sale, s 72, p. 263 
Ste Sale of Immovevdle Property, Rules as to 
when may be appointed Receiver, O XL, r $, p 968. 
may give consent to suit under s. 92, s 93, p 296 
provisions retaining to execution by, Sch. Ill, pp 1195-1202. 
COMMISSION— 

addttiQtval costs of, not covered by s. 171 
lc< Ex'tmine Witnesses 

cases m which Court may issue, s. 75, p. 273. 

may be issued to any Court (except High Court) when, s.'yG, p. 273. 
in lieu of, letter of request may issue, when, s. 77, p. 274. 
issued by foreign Courts, s 78, p 275. 

Courts of, in case of persons exempted under s. 133, {3), p. 368. 

where person resides bejond local limits of Court’s jurisdiction, 662 

cases in which Court may issue, O. XXVI, r. I, p. 855. 

discretion of Court, 855. 

when and where not granted, 855. 

to ex.amine prisoner who cannot attend, 836. 

in arbitration-proceedings, 856 

order for, O. XXVI, r, 2, p 856. 

should not issue w iihout notice, 856. 

when witness resides within Conn’s jurisdiction, O. X.XVI. r. 3 . P 
persons for whose exinun ttiun, to nsue O XXVI, r. 4, p 856. 

‘•5 what Court, O. X.XVI, r.4, p. 856 

''outi to direct as to return uf, O. XXVI, r. 4 (3), p. 857. 

"xaminc n miternl witness, 857. 
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COMMISSrON— 

a party at Ins own request, 837 

witness not within British India, O XXVI,r.S,p 857. 

examination of witness in En(;Iand, S57 

revision of order referring to issue of, 858 

Court to examine witness pursuant to, O XXVI, r 6, p Sjg. 

return of, with depositions of witness, O XXVI, r 7 > P 858. 

party to see witnesses attend, 858. 

Witness to be examined by Counsel, 858 
parts not joined may cross-examine, 858 
in what suit, report proves itself, 859 

when depositions may be read as evidence, O XXV'I, r 8, p. 859 
duty of party obtaining, to lender return in evidence, 859 
when Court may refuse to hear evidence taken on, 859 
taxation of costs, 860 

for local investigation when to issue, O XXVI, r 9, p 860, 

Judge making such, lo pul result on record, 8f)0 
discretion of Judge to giant, 860 
a Collector can iSsue, 860 
notice to be given, 860 

commissioner need not be officer of Court, 861 

who can be commissioner, Ubv 

procedure of Commissioner, O XXVi, r Jo, p Z(>2 

reports and depositions lo be evidence 10 suit, O XXV'l, r. 10, p. 862 

examination of Commissoner, O XXVI, r 10(2), p 862 

return of report, day to be 6xed, 862 

Ameen’s report when and when not evidence, 862 

what to form part of record, 863 

as to value of report, 86j 

when Appellate Court to interfere, 863 

practice on return of report, 864 

report, not to be rejected on the ground that ameen's remuneration has not 
been paid, 864 
as to extension of time, 864 
right to adduce evidence after report, 864 
to E\<vmne or Adjust Accounts. 
when Court may issue, O XXVJ, r. it, p. 86j 
procedure m taking accounts, S64 
Commissioner's instructions, 0 XXV'I. r 12. p 863 
proceedin4s received in evideme, O XXVI, r I2(2),p 865. 
when Court to direct further enquiry, O XXVI, r 13 {2>, p S6> 
natuie of Coiiiinis^ioner’% report, 865 
how far Court may deal with leport on motion, 864 
by consent, 863 

costs of Commissionei by whom to be paid, 866 
limitation, 866 
to Afale Ptir/i/ion 

of what properties, O XXVI, r 13, p 866 
procedure of Commissioners O WVI, r 14, p $66 
order directing pvitiiion i> .a prelimmarv decree, S67 
how juri'dictiuii Ilf Court deicrniined 867, 

suit to pvrtiiion revenue paving Itnd not cojnizable m Civil Court, S67 
number of CommiS’-ioner-, !•> be .tpjomted, Sr>7 
as lo mode of .iiiachmg report iii Itoirvbav. 867 

Commtssionei s exiien-CH to be p »ul into Court, WVI, r 13, p £68 
power of Conimi'sioners appointed O XX\I, r 16, p 86S 
insiiuciion to LoniiTHasiouei* to !•»>«« in presence of parties, 868 
Commi'sioncr has ihe wides’ jiowcr and discretion, S69 
when atiachment miv i$«ne 10 compel prttv 10 stfit to obey order made by 
Commissioner, 869 ' ^ 
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CLIENT— 

authority of advocate to bind, 21 
power of attorney to bind, 23 
of pleader, to bind, 25, 26 

CLUB SECRETARY— 
suit by, 412 
suit against, 418. 

CODE— 

what It includes, s. 2, p. 6. 
which, complete, 32 

CODE OF CIVIL PROCEDURE— 
commencement and local extent of, i. 

provisions of, applied to all or any classes or cases before Res enue-ofncers in 
the Central Provinces, I. 

provisions of applied to all orany classes of cases before Revenue-officers in 
ibe Panjab, i. 

applications of the provisions of. to which of the Scheduled Districts, 2-6 
not to affect any local or special law, s 4, p 31. . 

not to affect or Inwt any remedy which a landlord has for the recovery ot 
rent of agricultural land, s 4, p 31 
application of, to Revenue Conns s 5, p. 32. 

the provisions of, do not apply to cases under Act X of l5S9i Madras Act 
VIII of 1865, 32 

as to applicability of, to Small Cause Court, pp 33, 34 
application of, to High Court, $. 1 17, p 360. 

CO-DEFENDANTS— 

when a matter is ret judicata between, 107, 108. 
no issue can^be decided between, 392. 

COLLECTOR— 

as to execution of decree by, ss. 68, 72, pp. 260, 264. 
power of, under ss 63, 67, p 262 
under s 68, acts judicially. 263 

uhen Court may authorize Collector to ordei stay of sale, s. 72| p> 263 
See S\LE OV iMMOVESULfc 1‘ROrKRTV, RULES AS TO 
when may be appointed Receiver, O XL, r J, p 968. 
may giveconsent to suit under s. 92, s 93, p 296 
proiisions retaining to execution by, Sch. Ill, pp t i 95-1 202. 
COMMISSION— 

additional costs of, not covered by s. 33, p. 172 
ic> Ex'imine Witnesses. 

cases in which Court may issue, s 75, p 273. 

may be issued to any Court (except High Court) when, s.'76, p- *73- 
in lieu of, letter of request may issue, when, s. 77, p. 274. 
issued by foreign Couns, s 78, p 275 

Courts of, in c.ase of persons exempted under s. 133, (3), p 368. 

where person resides beyond local limits of Court’s jurisdiction, 662. 

cases m which Court may issue, O. XXVI, r, I, p. 855. 

discretion of Court, 835. 

when .md where noi gr.anied, 855. 

to examine prisoner who cannot-attend, S56. 

in arbitration-proceedings, 836. 

order for, O. XWl, r. 2, p. 856. 

should not issue wilhout notice, 856. 

when witness resides within Conn's jurisdsclinn, O. XXVI, r. 3- P- 

' ’ ■ P 856. 







CONTRACT— 

no suit for money under Ule^al, 38 

joinder of parties liable on same, O. I, r 6, p 420 

CONTRIBUTION- 

SOU for lies when, 43, 44 

all parties should be represented m suit for, 45 

CONVEVANCE— 

when Court will execute, O XXI, r. 34, p 720 
Registrar may execute, when ordered, by Court, 721 
form and effect of, by Court, O r. 34 {S>, p 7-o 

CO-PARCENER— 

one, has no right of pre-emption agoinst another, 655 
CO-PLAINTIFFS - 

res judicata between, 108 

who may be joined, as, s 26 pp 4109415 

party applying to join as, must have a cause of action 438 

See A?pcarance Parties 

COPY- 

of decree and judgment when and how given, O XX, r so, p 671 
parties are entitled to receive copies of judgment and not merely translations 
of them, 671. 

practice of furnishing copies free of cost set aside 671 
CORPORATION — 

where carries on business, s :o, Ex [I, p 140 

when, should not be made a paity be a suit against atjent, 435 

limitation, when sued m name of wrong officer, 437 

what are corporations, 502 

as plaintiff should sue in its own name, 50; 

as defendant, 503 

service of interroga'ones on officers of, O .XI, r 5, p $$6 
foi purposes of serving interrogatories foreign sovereign should be treated 
as a, 557 

injuivciion to, O XXIX, r 5, p 958 
See “Suits” 

CO-SHARER— 
suits b>, 45. 46 

occupation of joint property by one of, when adverse against other, 43. 

buildings, suits relating to, between, 46 

execution of decree^ for Ikxs possession against, 1 -- 

release of property of, from atlacbtnent, 756 

of share of undivided estate sold in execut»on has preference in biddme. 

O XXI, i SS, p 790 
injunctions in suits by, 933 

COSTS - 

security for attorney's, 23 

when attorney’s client is an infant, 23 

taxation of bill of, 23 

suit v^ lU not he under cettam circamstinces for, 46, 176 
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COSTS— 

.illo\v;ed, when suit disniissed or the plaint returned, 121. 

Coart must decide wh'ch party shall pay, s 35 (i) p. 162. 
to be apportioned by Court, 162 

of all suns lie m the discretion of Court, s 35 (1) p 162. 
when given, 163 

only parlies to be made liable lor, 1&3 
where do not follow the event, s. 35 (2), p 163. 

Court can allow cost m suit even if it has no jurisdiction to try it, s. 3S» 
P *63 

discretion to be e-tcrcised judicially, 164. 

rulings explaining ho'v discretion to be exercised, 164, 

uho are entitled to, *64. 

general rule as to apportionment of, 165. 

when not given, 165 

defendant depositing rent under s 61. 15 T, Act, is entitled to cost when, 

165* 

decree must direct by whom, to be paid. 166. 

Court has full discreuon to appotuon, 166. 
of administration by Court, 167. 
construction of will, tO? 
in probate, 167 
in divorce, 168 
of trustee, 168, 373 

liability of representah^'e for, t68 
follow the event, weamog of, 168. 
separate, when given, 169, 170 
•bow calculated, 169 , 

pleader’s fees and other, 169 
order of Court for, not a decree, 170. 
meamng of tci the cause, 169 
separate costs, 169 

when given, ib6, 170. 
when not given, 170 
no suit lies for, when, 46, 171. 

.lien of solictors for, I7i 

Jin appeal given, include those of lower Court, l?o 
barred after 3 years, 170 
persons, other than parties, when liable for, 171 
costs may be set-off against sum ailmiued or fuuwd to be due, 171 
interest on when allowed in esecuiion. 171, 172. 
payment addition'll of a Commission 172 

p lyment of Advocate-general’s, in suit relating to public Chanties, 295 
liy whom to bi p-tui, 16O , 

in adminisiratioii-suir, 1O6, 
in Construction of will, 167. 

in respect of applic-afon by OfTicial Liquidator, 167. 
in ditto by OfTicial Assignee, 167. 
in partition-suits 167. 
in probate case 167. 
in tcdempiion sun, »63. 

in respect of suits fur the benefit of the prupeity, 168 
m suit by trustees, executors eic , 168. 
an ilivoice case, 16S. 

of 5er\ ice of summons. 0 XLVIlI.r. i,p lo&S. 

p^dln^1^^ \o pay, d summuns not served lor |il.untin's def.ault, O. IX, r. f> 
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COSTS— {con/J) 

purchaser should not be saddled with, of sale, St2. 

allowance for subsistence of judgment-debtor in jail deemed, m suit, 
O XXI r 39 (5), p. 731. 

when money paid into Court, O XXIV, r. 4, p 850. 
when pauper succeeds, O XXXIII, r to. p 916 
of Coinmissoner by whom to be paid, 866 

on failure of suit t« forma fauferts by minor, not to fall on ne^t friend, 910 
n hen defendant successful against pauper, 919. 
costs in suit, O X.XXIII, r. 16, p. 920. 
of next fiiend, 8S8 

when plaint of minor taken off file, O XXXII, r 2, p 891 
the person presenting the phimi is liable for, if pUint is filed wiihoutnext 
friend, 8gi 

on discharge of order obtained by minor witliout next friend, O XXXII, 
r 56 (2), p 898. 

of defendant where next friend not appointed and suit dismissed, 904. 
where minor on coming of age elects to abandon suit, O XXXIl, r 12 {4), 
P 905 

Co-pUiniifF on comm' of age desires to repudiate suit, O XXXIl, r. 13, 
p 905 

when suit by minor is improper or unreasonable, O XXXIl, r 14 (2,, p 906 
when minor on atinining inaionty c.m get Ins co-ts oaid by next friend, 906 
when guaniian lui hltm neglects hi- duty, O XWIf, r li, p 906 
of ptamtilTin inteipleader-suii, O XXXV r 6, p 934 

in interpleader-suit where defendant is suing stake-lioldei, 0 XX.XV, 
r 3 . P 933 

claim for, of management of manager under Receiver, 961. 
of arbitrator, Sch 11, r 13, p 1174 
when arbitiaior not to enter into question of, Ji 7 J 
nuy award, 1174 

power to Older b U to he depoM'ed with officer of Court and may stay pro> 
ceediiigb till security fur, O XXWII, r $, p 942 
recovery of, noting non-acceptance of dishonouied bill or note, () XXXVII, 
r 6, p 942 


i>iinrify for ^bEE SKCURIIV) 

when Court will require sccoriiv fr.>m pl.tint*ir foi. U \X\, r 1, p 852 
wlieie planuilTis a woni.ao, O X\\‘,r 1(3, p 8j2 
no, 10 be t.ikeii from pjoper, Si: 

sun lor [loase^siun of ornatneiiis or their alternative m value wiilnn 
O XXV, r I, p S52 

meaning of residence nut of Bniish India, 833 

where plaiiuitf and defendant both reside m foreign terniorv, plaintitT must 
g"e, 853 

as to case of a irustee in bantcrtipicv, S53. 

where |)1 1'litilT sues for anoiher and is nut the real hugani, 833 

wliere plamiuT is undisi barged in'olvent, 833 

proper mode of proceeding on 1 secuiiiv b aid. S33 

elTeci of fiilure 10 furnish, O \\V,r 2, p 833 

seumg aside of dis iiis-at of »uu on fiilu e to tuini'h, O \X\', r 2, p 833 
applicaiiun to set aside on noiue, O \\\.r 2, 3 ). p £74 
befvire di-mi'Sing suit. Court to see noiue ul order requiring securit) is 
served on appellant, S,4 
time 111 IV now be extended. S54 

order di niissim; suit under O \\V, r 2 is a decree and appe il dole, S54 
where ('1 lUiiilT leaves llntish India brf ire case decided, S33 ' 

minor not to fuinisli, S9S 
of applicant for stay of execution, 9S4 

appellate Court, luav require appellint to furnish security fo- when 
O. XLl, r. to, p. 987. ’ 
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COSTS-(rc7/?.-/<fi 

security _/or— (concld) 

in India not assessed by Pri\-y Council, 1045 
meaning of word “ cosis ” in Privv Council decree, 1045 - 
of reference to High Court, O XLVI, r 4, p J050 

COLNSEL— 

cinnot sue for his “honorarium”, 21. 

cl ent has no remedy against, for nou-attendance etc, 2i. 

how far authorized to bind client, 21. 

how many, heard in suit, 620 

on origin.il motions one onlv will be heaid, 620 

witnesses on commissiorv must be examined by when, 858 

COURT— 


no definition of, in this Code, 11. 
meaning of under other Acts, 11, 12. 
district, s 2 (4)p. II. 
foreign definition ofs. 2 (j) p. ft 
High, p 6, 31 
rcsenue Court, 32. 

to try all cisil suits unless b.acred, 35 

inayenlarge the lime for payment of addition'll Court-fees, 119 . 
power of, to act in determined, 153 • j e * A 

powers of, in order to prevent ends of justices from being oefeatea, 
s 94 p 297. 

(ii in the ".arrant of .arrest, s 94. (2)9 297. 

,. s ^ w •. S 94 (b), P297. 

297. 


... 7 - 297- 

if the power exercised under insufncient grounds, the aggrieved party cn* 
tilled to compensation "hen, s 9;, pp. 297, 29S. 
to "hat, appeal lies 301 
"hat, to hear appeals, s. io 5 , p 338. 

may or m.akc reference to High Court "hen 5 113. p 349 

unauthorised persons not to address, s i»9. p 3^ 

may enlarge the time under hi» discretion s. p 377 . 

as to power of, for making up deficiency of court, fees, s. 149 p 377. 

sating of inherent powers of, 151, p. 377. 

gener.al power of, amend any defect or error in proceeding s 153, p. 37S. 

leave of, under O. IE r. 2 m.-iy be obtained when case called on for first 

hearing, 442, • 

application for Ic.ave of under O 11 , r 4 should be made before plaint is 
filed, 452. 

“ - - .r. • • • . - ... p 55^. 

54 

SS7. 


u vldetice, O. XVl* 

r. 7, p. 607. 

to be contained in judgment of Sm.all Cause, O. X,\, r 4, p 63*. 

,t V'idgnient of other, to contain, O. X.\, r. 4 (2), p O33 
^ Vt, r. 6 does not .apply to High, O36 
V’i. of H'gh, to commit lor contempt, 715 

order sate of land, O. \.KI. r. 85. p 7SJ. 

1 t'y interlo'-iiiory erJers, O rr. 6. 7, pp 958, 959- 

can make reference tn atbitr itimi, 1165. 

‘ninirr) suits mas be instiiiiteil, O. .\X.WM, r. i, p 938. 

^ o. 'iding appeal to I'rivs Council, O .\’LV, r. 13 p 1040' 
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COVRT-{ccrif<i) 

power to refer to High, qneuions as to jnnsdiction of Small Causes. 

O XLVI, r 6, p 1050 
See Exvminmion or Parties ry Court. 


Payment mio. 

See Payment into Court 

when defendant may deposit amount in satisfaction of claim into, O XXIV 
r. t, p 849 

in regard to denying plaintifTs cause of .action and pleading payment into 
Court. 849 

notice of, O XXIV. r ?, p 849 

payment to plaintiff’s pleader or agent, 849 

when conflicting claims, order under O X.XIV. r 2, is necessary, 849 

interest on deposit not allowed to plaintiff after nonce of, O .XXIV, r. 3, 
P S;o 

refusal of plaintiff to accept sum less than amount due will not depnie him 
of right to interest, 850 

procedure where plaintiff .accepts deposit as satisfaction m part, O X.XIV, 
r 4 (t). p 850 

m full satisfaction, O XXIV, 

r 4 (J) P Sjo 

cNecution of deciee by, (w Execution of Decrees ) 

Payment out of 

See PAYMF.NT OUT OF COURT 

COURT-FEE— 


order relating to, in «mts by pauper is a decree. 8 
time for payment of additional, m iv be extended, 1 19 
no additional, on account «fcl.iim foi nieicsi, 162. 
in suits relating to public chanues, :9> 
in second appeals, 339 

a decision under s 5. Court Fees .\ct, is not .an order from which .an appeal 
lies, pp 335, 336 

in case of api.ie d» fioin original decieea, 339 

as to power of Court for m.akmg up drfu leiw v uf court fec«, s 149, p 177 
in suit not embracing iwo or m«>ie di-t ii< t < .au-es of .a. lion, 454 

hv sec 12 of C<iiiit lees Xi-i e\er\ question of, to be fln.alh determined by 

Court in winch diKuii'eiit i- fl ed $i \ 
excess, tiled in conseipi-ntc of mer \ il lan.m should he reiurned, 513 
when p'aint retuined tor tiling m proper C uni. no .«<! liiional, paj.ibie, 514 
on writien siatemenis, when treated as a p'lint m crosa-suit, 5:8 
on affiJai its, 629 
on suits fur mesne piofiis, 659 
in suits brought under O ,\.\l, r 63, p 764 
in suit brought under li>.| « I n>j.c of O \\ 1 . r I03. p 8:5 
how, recovered hv Court from pauper, O XWIU, r 10. p 916 

m sun r/» f.‘rma f.wpe,,', defcodant not I'abic to pay on greater sum than 

ihat detreed as.iiiiM him, 917 
when pauper siicrecds, 917 
in suit for inivinciion'. 9,6 
on apphi.uiiin f.r flluiir of .an award, 1190 
m suits relume 'o pubhr chanties, 295 
as to, on .appeii', 970 
on cross appe d-, 100: 
in second appeal-, arg 
in rase- under O Xl.I.r 4 p 9S1 


in c i-e of .appeals 
.« de-isioi under 


lies, 336 


. II. mat decrees. 537 
Com F.,, Ac, an 
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COURT-FEE— 

in an application for review, 1066. 

in compunng period within which an application for review may be admiited 
on half-fees, time of closure of Court for vacation cannot be deducted, 1066. 
in an appeal under s 10 of, Leliers Patent the Allahabad, 1249. 

COURT Of REQUESTS— 
suit regarding, I2j 
COURT OF WARDS— 

fligh Court cannot restrain, regarding the marriage of a minor, 46 
when sanction of, lo sue necesaaiy, fcpo. 
suit in wrong form, costs in, 890 

by manager under, on behalf of ward, 908 

CRIMINAL CASE— 

no appeal to Prixy Council in a, unless certified by High Court, 341 
superintendence of Hi^ijh Court in, 1210 

CRIMINAL COURT— 

finding of, IS nut >cs jiiiiie-iltt in an action for damages, 101 
decision as to possession under sec. 530 of Criminal Procedure Code is 
final, 101. 

CRIMINAL PROCEEUINCS- 
civil suits relating to, 39. 

suit xvill not lie to suppress a criminal prosecuuon, 39 
lie on contract to forego a prosecution, 39 
to compound criminal proceedings 10 a foreign country for 
offence commuted there, and the law of the country permuS 
the transaction, 39. 

CROSS APPEAL- 
iee Cnosa-Oii;i.cTiox 
CROSS-CLAIMS— 

'inder s.ime decree, O XXI, r 19, p. 705 
- XX here one decree, party cnutled tu sin.iUer sum cannot lake out evecution 
ag tmst piny enniled 10 the I trger, O XXl, r. 19 [b), p. 705. 
execution should issue fur difference, 705 
xxhen not alloxxed to be set-off, 70^. 

CRObS-UECKCES — 

execution in case of, O XXI, r. 18, p, 702. 
process should only issue for diffeicnce in, 703 

in execution both decrees should be produced m Court executing, 444 
as 10 set oiT of, 703, 704 . 

not, XX here one of the panics to a decree is s iid tu be the benatnidar of a 
third party, 704. 

decree for mesne profits amount of xxhich has not been determined cinnot 
be sct-olT a«, 704 

CRObS-OnjIXTlONS- 

xxhen respondent m.»>- take, lo the decree O. XLI, r. 2:, p. 9<;3. 

foiiii of and, provisiuns leiating thereto, \Ll, r. 22 (’2), p <)')<. 

if otij,inal appeal xxiilidtavxn, may be ht^rd i.extrihcless, O M.I, r. 22 

r- 998 

object c/f, iyjT) 
who can tile, 1000 
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CROSS-OBJECTIONS— 

relattng lo queslions decided betwctn co-respondents, looo 

practice regarding filing of, looi. 

when not allowed, looi 

in Second Appeals, 1002 

cannot be in forma fiaup^ns, 1002 

memo of, what stamp to be paid on, 1002 

form of decree in crn«s-appeal, looj 

NtV APPKtLS, FROM ORUjIN^L DtCREEb. 

DAMAGES— 

includes mesne profits. 254 

claim for, for breach of contract under which properly is held may be joined 
with suit for the sime r>roperiv, s 44, rule {b), p. 171 
contents of plaint in suit for, 185 
See COMPEVSVTION 

DAUGHTER— 

right of mainienance of $7. 

DAUGHTER-IN-LAW— 
tight of mainienance of, 37 
DECEASE— 

of judginent-debtor in proceedings foi e^ecunon, 21 1 
of party during suit, 642 
defendant, S37 

d'ebts— 

decree for fathers, 647 
what are in moral, 647 
what are attachable, 2J4 

delnery of sold, not being a negotiable in>iruiiient, O. XXI, r 79 131, p 784, 
DEUTOR- 

remedy of, against creditor 
DECISION - 

meaning of, 313, 344 

UECREE- 

definition of, s 2t3), p6 

preiimin.iiy decree i» lO-ludeJ in the dcfinifun of decree under 5. 2 (■*' n (, 
what It includes, 6 ^ 'n \ • 

inci’ua'es prei'iniin.ary^as wetf as iftr.c', d 
when IS a decree prehmin.uy, s 2, t\p , p 7 
when final, s 2, Exp , n 7 

does not include adjudicauon from wIikIi appeil lies as an appeal from o/der 

does not include order of disnns-al far default, - 2 .a , pp 7^ g 

order declaring the rights of piraes in partition suit is ,i. 7. 

order directing accounts to be taken is «. 7 

may be paitly prelmunar) and pirt!\ hnal, 7 

order made m execuiiun agtinst suieiies u.iilet s 142 is a g 

order relating to court fees «n su-is b> ptupeis made under orj.r 

orders under rr 17 and 21, schedule 1 1, requiring parties [0 £ , 
nienl in Court lo reler lo arbitrinon and enforein » (h* a 

order direcimg or refu-mj, parties to be a .UeJ to the suit is e'» - 
order directing. leiurn of pi fnt is not a, 9 *' ^ 

how dilTcrs from an order, 9 
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V>rXV.VS.~[cc>nfd.) 

o'ders not decrees, 9 

includes certain orders set forth as examples, 9, 10. 
includes order granting probate, ii. , . 

includes order under sec. S7, Act IV of 1882, extending time for payment 
of tnorlgage-tnoney, ii. 
purchase by pleader of client's li. 
suit will not lie in certain cases to enforce, 47. 

" ” on, 48 

whether lies or not on, pending appeal, 48,. 

„ „ on, barred by limitation, 48 

grounds on which suit he to set aside, 48- 
subsisting or existing, 49. 

fuieign, on inaucts of form no bar to suit on merits 10 India, s. 13, p, tii, 

when (o follow, s 33 p 154. 

how and when made, s 152, pp. 377, 378. 

Foy i/ioHfy 
meaning of, 135. 

DecUxratory 

suit for, how valued, it? 

E^tct of 

(or mesne profits, 17. 

against Miihummadan, 219 

against one heir does nut bind the rest, 319. 

consent, against one heir does not bind others. 319 

for payment of money may order interest to be paid, on principal adjudged, 
s. 34. PP 154. « 5 S 

for payment of money, construction of, 155. 

what U includes, 168. 
contract rate of interest, 155 
when inteiest, penalty, 166, 157. 
inierest greater than principal, 157. 
interest alter suit, 158 
after decree, 158. 

Mercantile usage, 159 

Interest after due date, no contract, 1 59 

interest allowed in what c.'ises, 1(0 

in payment tender, rent, 161, 162, 

mierest disallowed, 162, 

ch.arge for interest, 163 

setiing a-ide of. for ftami, cause of action, where, tjs 

decree against party during suit, ni. 

er p‘>rte, how set aside, O IX, r 13, p. 542. 

setting aside, applicable to execution-proceedings, 544. 

wh.it is sufTiriciit cause, $44 

proof of sufTicieni cause, 545. 

in divorce ex-pn'U, nut, how attached, 545, 

in Probate, 546. 

hmitilinn for upsetting txfnrie, 546. 

rejected tv-p trit application to «et aside, appeal lies, 547. 

revision of er fifU, 547. 

review nf er /.ir'/'e decree 547. 

er p'tr/f, how contested, 547. 

successfully contested, effect of res'ival, 548. 

terms of rciival, 548. 

practice after revual, 549 

in nppfalfrom rejected order, affidasits Hot allowed, 549. 

er /ir/e, tiahle to review, notice to he gUen to opposite party before setting 
aside ex/ »r/e, O IN, r- 14, p. 549 

sh lit heir date orv which judgment wax pronnvinced, O. NX, t. 7 , p 652. 
nos the due wh*n n isdrawn up. 653. 
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DECREE. — {(o/itii.) 

Effict «?/■- (conld ) 

Judje to sign it when tt is drawn up in accordance with judgment, O. XX, 
_ r. 7, p. 652 ^ . 


32, 

O XX, r 8, p 633 ' 

contents of. 3 XX, r 6, p 636 

representaiive parties should be mentioned as such in, 643 
forms of, 636-641. 
accounts, 637 

caticellation of document, 637 

connected with niortg.nge, 637 

contract, 638. 

contributnm, 638 

costs, 638. 

cross-appeal, 638 

damages, 638 

debtor and creditor, 638. 

declaration to succeed to a mutt, 638 

declaratory decree, 638 

casement, 63S 

encroanchment by building on land of another, 639. 

foreclosure and sale, 639 

Hindu widows, 639. 

inprovcments, 639. 

legal representatives, 639 

mainien.ance, 639. 

imperfect. 641 

against party deceased during suit, 642 
interpretation, of, 643 64 >. 
date and contents of decree, O. XI.I, r 35, p 1025 
the appellate Court can direct how, to be carried out, 1026 
what to contain, 1025, 1026 
EJfcct of riccree 

generally only binding between parties, principal and /ru /<?r«c», and their 
reptesenialives, 645 
lien, 645 

maintenance, 646 
on wrong person, 646. 
joint and several Inability, 646. 
registration priority 64G 
Ftiuil Decree 
wlnt amounts to a, 636 
when a, becomes, 636 
form of, 636 
when \oid, 642. 
remedy, 642 
interpretation, 643 
moTigage, 643 
redemption, 644 
costs and interest, 644 
sale, 644 
pariiiion, 645 
time, 645 

effect ot decree, 643. 
against Hindu representali\e«. 646. 
for father’s debts. 647 
against 648 

against man.ager of tnfai.1’4 estate, 649. 
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DT'CREH -{could) 

Ftual Decree — (contd.) 
ni^’ainst karnav.in, 649 
iir.ilars, 649. 

Widow, 649 
personal debts, 650. 
fraud, 650. 
charging estate, 65 r 

Wards\Coiirt’of), 651. .. , 

ddebi'jncuired by widow ward, with sanction of the Court Dino 
reversioner, 651. 
ntnney decree, 651. 

dilTercnre in form between money decree and a decree declaring alien, 652. 
against Muhammadan, 651 

consent, against one heir does not bind others, 651. 
for rccoveiy of mimovcalde property, O XX r 9, p 653 
effect of decree foi immovealde propcity, 653 

for’possession of laud carries with n possession of village .nccouni books and 
other papers relating wnh management of the land, 653 
meaning of .» tlccree for possession and uas'lai, 654 
delivery of moveable property, O XX, r 10, p 664 
Court may direct payment by instalments, O XX, r ii, p 654. 

make order after, for pa) meiil by insialmenis, O XX, r tip 634 
sufficient reason must be given uefoie Court will order payment by 
instalments, 655. 

after decree, no declaration to pay in instalments can be made unless by 
consent, 655. , 

ri Atslibutuh does not effect an extinction of the original debt, 655. 
as to waiver of right toreahr* the whole amount of decree on default in 
payment of one instalment, 656. 
modification of, for p lyment of money, 655. 
evidence of consent, 6;$. 

limitation for directing payment by insialments, 6j6 
as to whether limitation can be modified by consent, 656. 
limitation for appliciuion to pav in instalments by consent, 6 months from 
date of, 657 

interest, rules as to, tn money, 657 
Mesne f>oJits. 

in suits for land may order mense profits with interest, O, XX, r. 12, p 658. 

may be allowed on partition, 659 

court-fees chergable. O59 

from of decree for, 639 

interpretation of, 659. 

determination of continuation of suit, CCo 

effect of declaration, 6fi<? 

limitation, 660. 

practice, C6i. 

new suit birred, C61. 

enquiry into amouni, C6r. 

amount allowed, sum aniiiHy received, 6fii. 

in adminislralion-suit. O XX, r. 13, p 662. • 

how diiident estimiicd, 663 

in case of birred dcbi. 663- 

debts and liabilities provable, 663. 

‘''fore completions of, no order for the discharge of receiver can be made 
Pendency of ndministraiion suit no ground fur staying execution ofa 
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DECREE.— (fc? ';///) 

P>e-evif>tton—{coT\\.A.) 
in case of minor, 667 
practice, 667 
formalities of, 667. 
purchase-money, 668, 
payment, 668 

when the decree for, becomes final, 668 
appeal, 668. 
form of, 669 
execution of, 669 
Miscellaneous 

suits for dissolution of partnershm, O XX, r I5« P fifi9 

suit for account between principal and aitent, O X.V, r 16, p 670 

special directions for, as to account, O XX, r 17 p 670 

books of account are admisible, 670 

accounting party may set up settled account, 670 

in suit for partition of property or separate possession of a share, O .V\. r iS, 
pp 670-671. 

decree when set off is allowed, O XX, r 19 p 671 
appe.<I from decree reUling to set-off. O XX. r 19(31, p 671 
copies of, and judgment to be furnished at paitie’s expense, 0 .XX, r 3o, 
P 671 

procedure on transfer of, for execution, O X.XI, r 6. p 679 

execution may be taken out for a poruon of, O82, 693 

copy of, need not be filed with application lor execution, 6S5 

as to execution of cross-decree, O .XXI, r 18. p yoi 

when one party to a decree >s benamidar of third party, not a cross, 704 

for specific moveables, O XXI, r 31, p 715 

attachment of, O XXI, r. 63, p 744 

form of, when suit compromised, O .XXHI, r 3, p 844 

form of, in summary suits, O XXWII, r 2 (2‘, p 933 

time reciuired for obtaining copy of. 976 

date and contents of appellate, O .\L.l, r 35. p 1066 

forms of, 

.■sVe also Appeals 1 rom Orhjinal Dfcri r.s 

DECRCE-HOLDER- 

meaning of, s 2 (3), p jo 
whether includes iransferee of, 10 

rateable division of proceeds of execution-sale among, s. 73, p 264 
application for execution by joint, O WI, r 16, p 692 
whether joint, must join m application to execute. 692 
one out of many, can execute the whole decree, 692, 693 
where p.arl execuiion allowed to joint, 693 

one joint, is not bound by acts of another who has compromised, G93 

practice regarding one of scxeial, claiming execution, 695 

p lyment 10, out of Court, O X\l,r 2, p 673 

as'to satisfaction b) one, O75 

to certify payments made i»y him out of Court, 675 

as to way of certifying by. 673 

is not subject to .any limiiation, mav certify after anv lapse of lime, 675 
where, doc> not certify, remedy ot debtor, 676 

not to bid fur or boy property without permission of Court, O .X.Xf, r. 72, 

P 77S 

if. purchases amount of decree, may be taken as piamenl, O. X.XI, r. 72(31, 
P 7/S 

rights and liabilities of, who purchases under, O XXi, r 72, p. 779 
ellect of purchase by, wnhout pernnssion, ySa 

cannot appe.al from order retnsmg to gi\e him permission to purchase, 7S0. 
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DECREE 

Fmal Decree — (contd.) 
against karnasan, 64Q 
nralars, 649. 

Widow, 649, 
personal debts, 650. 
fraud, 650. 
charging estate, 65: 

\Vards’(CQurt'of), 651. , , 

Q.'wre, if debl'tneurred by widow ward, with sanction of tlie Court binds 
reversioner, 651. 
money decree, 651. 

difTerence in form between money decree and a decree declaring a lien, 6 ^~- 
against Muliammadan, 651 

consent, against one heir does not bind others, 651. 

. P 653 

' village ai-count books and 

other papers relating wnh management of the land, 653 
meaning of a decree for possession and uasdat. 6,4 
delivery of moveable properly, O X.\, r lo, p 664 
Court may direct payment by instalments O XX, r j i. p 654. 

make order after, for pa\ment by msialmenis, O XX, r 1 1 p 654 
sufficient reason must be given before Court will ordet payment by 
instalments, 655. 

after decree, no declaration to pay in instalments can be made unless by 
consent, 655 , 

a kntibundi does not effect an extinction of the original debt, 65s 
as to waiver of right to realize the whole amount of decree on default m 
payment of one instalment, 656 


limitation for application to pay m instalments by consent, 6 months from 
date of, 657 

interest, rules as to, in money, 657 
Mesne profits 

in Suits for land nny order mensc profits with interest, 0 , XX, r. 12, p O38 

m,ny be allowed on partition, 659. 

court-fees chcrgable, 659 

from of decree for, 659 

interpretation of, 639 


new suit barred, COi. 

enquiry into amount, G61 

amount allowed, sum actually receu-ed, 6^i. 

in adminiitration-suit. O XX, r. 13, p C 63 . ' 

ho»v ditident estimated, 663 

m case of barred flebi, 663. 

debts .and liabilities provable, 663. 

■fore completions of, tio oroer f if the dtscharge of receiver can be made 

s,;/’3 ... 

teril’'‘’''^^‘^y ad-TUnisiration sun no ground for staaing execution ofa 
pracf''-"'«* ‘’«*«- ^'>3 
in ax*/ien 


tx /'•'enforce ri^hl of pre emptun, O XX, r. tJ, n 664. 
nsirf f/it. ' 

shill b« 

ao! the c. 
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DISTRAINT— 

suit for damages for wrongful, 50. 

DISTRICT— 

definitation of, s. 2 (4), p ii 
DISTRICT COURT— 

definition of, s 2 (4), p 1 1 

not to include Court of Deputy Commissioner m Chola-Nagpur but that of 
Judicial Commissioner, li. 

Deputy Commissioners of Santhal Pargannas are vested with the powers of, 1 1 

subordinate to Hi4h Court s 3. p 31. 

can fix territorial jundictions of subordinate officers, 1 1 $ 

competent to try what suits, 115 

power of, to transfer and withdraw suits, p. 148. 

procedure of, when warrant for arrest or order of attachment sent to it, s. 
136. PP 3 ^ 9 . 370. 

power to submit for revision proceedings had under mistake, O XLVI, r. 7, 
P IQS' 

DISTRICT JUDGE— 

includes additional Judge, I 3 

where, on referring matter to High Court for revision under 0 XLVI, r 7, 
does not give reasons for so doing, 1053 

DOCTOR’S FEES— 
suit for, ;o. 

DOCUMENT— 

suit will not lie to have, registered m Hengal, 6S 
Court can make any order relating to 1 

admissions of I 

discovery of \ s 30. P '53 

inspection of j 

impounding and retain of ) 

unstamped, not admissible in second appeal, 314 
production of, on which plaintiff sues, O VII. r 14, p 514 
delivery of such documenis or copy to Court, O VIl, r 14, p 514 
list of other documents to be annexed to plaint, 0 VII, r 14(2), p.su. 
pott.ahs and title-deeds should be pioduced, 514 

when not in plaintiff’s power to st.ite in whose possession, 0 VII, r. 5, 

S14 

pioduction of simp books and copy of entry, O Vll r 17, p 515 
inadmissibility of, when not produced, when plaint filed, O \n,r iS, p 51$. 
not applic.atile when produced for purpose ofctoss-evaminatfon, O Vfl, r 
18 U). P S'S 

non-prodnciion, no ground for rejecting plaint, 516 

may he admitted with Court’s leave, 515 

if so admitted, no ground of appeal, 516 

power of Coiiit to order discovery of, O XI, r ij p 564 

affidavit in answer to such order, O XI, r 8, pp 562, 566 

Discvvf>y Di'^covERv) 

may be ordered by the Couri. O \I, r 12, p 564. 
when not .allowed, O XI. r I2, p 564 

objeciion by affidavit to ptoiluce ccuain documents, O. Xl, r 13, pp. 565-6. 
must refer to matter in question, 566 
order of discovery, how and by whom answered, 566. 
by Officnl LiquiJ.ator huw made, 567 
corporation or foreign slate, 567 
solicitor, 567 
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r.-ay be allowed to .1 plamtiffby co-pUintiff, 565. 

^ . . . defendant from co-defendant, ?6;. 

power to demand admission of, O. XU r ■* n 576 ^ ^ 

form of notice to admit, O XII, r. 3, p. 576, ’ ' 

what doi-uments it should contain, 577, 

ettect of admission of, 578 

expense of proving such, 578. 

form of notice to produce, O XII, r. 8, p 579. 

evidence of senice of notice to produce, 0. XII. r. 8, ] 


Production of. 


may be ordered by the Court, O-Xl, r. 14. p. e66. 

ground of application for, 566. ^ 

relating to any matter in question, 566 

agamst whom order for, issues, mast describe all his documents in I 
atndavit, 560 

m case of Advoc.ile-General, 567. 
in case of OfTicial Liquidator, 567. 

Corporation or foreign state, 567. 

Solicitor, 567. 
the place of, 567 
sealing up of, 567. 

■ ■ ■ * ’ieged, 567. 


view of litigation, 568. 


mortgagee bound to produce morigage-deed but not title-deeds, 569, 57 ®* 
defendant m ejectment suit, 570. 
waiver of privilege, 570 

must be in control or possession of persons, 570. 
not m joint possession, 570 
possession of .agent is possession of principal, 570 
possession of one partner is possession of firm, 570. 

Solicitor s hen docs not protect him, 570. 

iri putting produced, in evidence, 570 
Order for, not open to revision but is appealable, 571. 

to Le produced at first hearing, O XIII, r. i, p. 581 
^ I either produce it with his plaint or enter i 

'he hst attached to it, 581. 
r'fflr') / ‘iocuments not so filed, 581. 

ef/ert of non-production of, O. XIII, r. 3 , p 58 
Ihi o, xm, r. 2, p, sSl. 

ars of endorsements on, admilted-in evidence, 0 . XIII, r. ^ 

endDrscmenis On copies or admitted entries in books, accounts, O. XIH 
,• 5 . r S04 ' 

endorsement in cases of un-stamped, 584 
” i't of im-registered, 584 
cnaoV,.™..,.'"".'” 584 
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DOCUMENT— (c( 7 «W) 

Inspection of 

notice to produce, referred to m pleadm;;s or affidavits, O XI, r. 15, p 571. 

„ „ to be m what form O XI, r 16, p 571 

to whom inspection will be gtven, 571 
patty not bound to produce his own title, 571 
duty of party receiving notice, O XI, r 17, p 571 
tune for, when notice given, O X!, r 17, p 571 
order for, when to be made by Court, O XI, r 18, p 572 
application for to be founded m affidavit when, O. XI, r iS{2), p 572 
as to when time begins to run from notice, 572 
verified copies, when ordered, O XI, r 19, p 573 

Court may order statement from a party whether certain, have at any time 
in his possession, O. XI, r 1913^, p S 73 - 
provisions regarding, not applicable to minors and persons under disability 
O XI, r 23, p 575 

power of Court to order issue or question on which right to discovery depends 
to he first determined, O XI, r 20, p 573 
consequences of failure to answer or Rive inspection, O XI, r 21, p 574 
Court has discretion to send for papers from Us record or from other Courts, 
O Xni, r 10, p. 588. 
form of order, 588 
See DiscovtiBY 


Admission of— 

either party may call upon the other parly to make, O XII, r 3, p 576 

form of notice of, 0 XU, r 3, p 576 

what documents may be required to be made, 577 

effect of, s?8 

between co-defendants, when not evidence, $75 


DOCUMENTARY EVIDENCE— 

to be m readiness at first hearing. O Xlll.r i, 
effect of non-production of documents, O XIll, 

Court may, at any stage, reject irrelevant 
O XIU, r 2, p 581 
no appeal lies from order rejecting documents, $83 
but It may be impugned from final decree, 583 
what endorsements must be put on evidence admitted 
• 4 , P $83 


3 . P 581 

inadmissible ducunients, 


f^ourt, O. Xm, 

endorsement on copies or admitted entries m books, accounts, and records 
0 , XIll, r 5, p 584 ’ 

in cases of unstamped document, $8$ 
unregistered document, 584 
altered document, $84 

endorsements by Court of rejected, inadmissible 
P SS6 

recording of admitted and leiurn of ceiected documents, O XIII r.T - 
documents not admitted to be returned to pmies, O .YlII, r. 7'2' ^ 

Court may order any document to be impounded, O .\in,f j 
when document admitted in evidence. ma\ be returned. O Xl/l 

„ may be returned before time hniileil, O .\I|f t' / C 

cert.ain dociimeius not 10 be returned, O XIH, r 9, p ‘ ^ - I' 

receipt to be given for retuined document. O XUl, r 9. p. r»- 
materi.al object governe t bv same rule* .ts docamcnis, O Xf’/J V »- 
summons to produce. O X\ 1 , r 6, p 607 ’ r,, 

what doctimenis should be inseried m transcript of Vr.rj (y - ' . 


evidence, O. XII/, 


f/.. 


1039. 


transmitted to High Court 1 / /i-f 
mg on security, 1043 ‘ 
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DIVORCE - 


costs in suits for, 178 

as to how a decree inn granted ex pmte may be attacked, 545. 
DRAWER- 

and acceptor may be joined as defendants tn suit brought by holder, 420. 
DWELLING- 

nieaning of, 134, 155 
DWELLING-HOUSE— 

entry into, by serving officer, s 62, p. 239 
EASEMENT— 

proper issues in a suit to establish an, 594 
EJECTMENT- 

of tenants, suits for, how valued, 117, 

EMBANKMENTS- 

liabilitv of zemindars to keep up, 50 
ENACTMENTS- 


reoealed, s 156, p 378. 
effect of, repealed, 5 157, p 379 
amended, schedule IV, p. >203 
repealed, sch, V, p 1204. 


ENDORSEMENT— 


by serving officer on original summons, of time and manner of servtc 
O V, r. 18, p 474 ^ 

on warrant for execution, O AXi, r. 2J, p 71 1- 

of Judge in transfer of negotiable instruments and shares, 0. XXI 
r 80, p 784 


EQUITY- 

transferee to lijld Subject to equities enforceable against onginal lioldo 
s 49, p 209 , . . 

against liulJcr, opeiates against hi> a signee with notice, 210 
of redemption, as to altachnicnt and sale of, 331. 


ESTATE— 


meaning of, 220 

partition of revenue paying, s 54, p. 220 
to be made by ihe Collector, 220 

ESTOPi'EL— 


petition to postpone cannot be treated as an, binding the judgment debto 
if piiiccedings arc iircgular, 20a 

the a'cepiance of sale certificate by the purchaser of mortgagor’s interes 
docs not create .an, regarding mortgagor's title, 248 
as to sale of proper. y covered l»y mortg.age, 253. 
iri case of »alrs of 


iMviovFariB TROPEkTa'. 


INDEX, 
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EVIDENCE— WiTNE^is Examination of) 

when and by whom may be laken m English, s 138, p 371. O. XVIII, r. 9, 
P 624 

if the Judge is prevented from taking down, how to be taken down, s. 138 (3), 
P 371 

failure to produce, by either party, O X\', r 4, p. 602 
consequence of refiual without lawful exruse of party to give, when called 
upnn by Court, O XVI 11 , r 5, p. 622 
statement and piaductton of, O XVIII, r 2, p 620, 
when several issues. O XVIU, r. 3, p 620 
how recorded in appeal.able cases O XVIII, r 5(21, p 622 
if, not signed and read over, cannot be read in appeal, 623 

„ „ noi admitted in a trial for perjury based on it, 

623 

parly hating no right to examine or cross-examine, It IS not legally admiss- 
ible, 623 

Judrfc to make memorandum of what witness says, when not taken down 
by him, O XVIII, r 8, p 624 

the ternacular record and not the memorandum to be looked upon as 
deposition of a witness. 624 

memorandum of, m unappealable ca'>e8. O XVIII, r 13, p 6:6 
of consent under O XX, r 11, p 655 

when deposition of witness ex.tmined on commission inadmissible as, 859 
what documents where, t.akcn on commi»sion, are to be read as, 859 
ameen's report, .ts 86: 

proceedings of Commissioner to wke accounts, O XXVI, r. 12 (2), p 863. 

' of minofiiy, 889 

as to taking new, when ca»e remanded bv Appellite Court, 1007 
when on .ippeal party cl.aiming tlimage> •♦h-mld be ready with, 1012 
production of addiiuinal, m Appellate Court, O XLI.r 37, p 1014 
iee also CoMMiiSiov to Ewmine Witnr^^es ArPEabs from Original 
Decrees 


EXAMINATION OF PARTIES IJY COURT— 

ascertaininenc whethet allegations in pi tint and written statements admitted 
or denied, O X, r 1, p 550 

any piny appj. inn,' in Court or any person able to answer mitenal ques* 
tion», or hi> pUader m ly bt ex imined orally, O X, r 2, p 530, 
substance of, lo be written and signed bv piesidmg Judge, O X, r 3, p 551, 
eximiniiiun of pie ider n >t 10 be ci»n>trued loo striciU, 551 
consequence of refu^il or mibiltiv of p'evier to answer, O X, r 4, p 531. 
refusal to ai'wer m.iiernl qiicsiion, 551 
what i» I'lwluf excuse t’oi non- lop-ai sn> e, 531 

on nun-.ippe.irancc of p iriy Court not bound to decree against him, 552, 


EXCHANGE, RATE OF— 

means when exec mon is taken out an I not when decree was pissed, 1047 
EXECUTION- 


no objection is to costs in, 171 
in mortg.ige-derree*, 13S 

power of High Court 10 order, of decree before ascertainment of costs 

power of Court to restore property already taken in execution of Ar. 
pending .appeal in Pnxy Council, 1043 =cree 

ta whit Coun> .ipiilicition to enforce, of Pn\y Council's Order to he m ^ 
1042 made, 

temporary injancuon to resinin wrongful sale in, 953 
appeal lo King in Cnunctl .igamst order retitm" to O Vf t' _ .. 

' . i-r -ii-v, r. 16, p 1047. 
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EXECUTION OF DECREE-(fi»«/rf) 
Apphcation for Execution. 

Regular suit will not lit 


197. 

n of mortgage, 

decree, nhen, 197 

to whom to be made, O XXI, r, 10, p 681 

may be made for portion of decree, 682. 

who can apply, 682 

deceased creditor, 682. 

who can object, 683 

when application registered, 683. 

what IS and what is not step m aid of etecution, 391, 39^- 

form of application, 683 

irregular application, 683 

not open to Court to refuse, when, 683 

V. II, p. 683 
" decree, O. 

not necessary always to furnish copy of the decree, with the, 6&5, 
who can verify, 683 
when defective, 683. 
when irregular, 686 

refusal to execute does not bar subsequent application, 6E7. 
lunitation of, 6S6 

whether any appeal has been preferred from the decree, 687. 
and what adjustment, etc , 687. 

the name of the person against whom enfoiceinent is sought should be 
clearly stated, 688. 

should state mode In which assistance of Court is sought, 688 


application by joint decree-holder, O. XXI, r. 15, p 692 

Court to protect interests of other joint decree-holders, O XXI, r. 15(2), 

P , 

as to what is a decree jointly pissed, 692 

application by joint decree-holders should be made for whole decree, not 
parr, 693 

when part execution allowed to joint decree-holder, 693. 
satisfaction by joint decree-holders, 693 
limitation ; joint decree-holders when one 1$ a minor, 694 
practice, 695 

.appeal la> as to distribution of assets reiliscd, 693 

no appeal lay from order refusing to allow one of several joint-holders to 
cxecuie, 693 

application fnr execution by transferee of decree how made, O. X.XI, r. 16, 

no'ice <'f such applicaiton to be given to transferor and judgment-debtor, 
O .\XI, r 16, p 695 

money decree .ig^nu^several tran«ferrfd to one of them not to be executed 


a.M.-nee, 696 


of ilecTce and priv.iie 
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EXECUTION OF DECREE— (fo"*/) 

Appltcdtion for Exicuhon — (contd ) 
by operation of I.t'v, transfer by, 696 
rights of, transferee, 69b 
ben^midar, 697. 
certificate, 697 

notice tu transferor must be given or decree cinnot be executed, 697 
abatement ti evecution pr.iceedmjis, 697 
transfer should be recorded, 697 

discretionary with Couit to grant application to execute by transferee, 698 
when there are cross-decrees, 698. 
transfer nf pai t of money-decree ; execution only for remainder, 699 
mortgage decree transferee executing, 699 

'■ • - ^ 699 


' transferee of decree, 70a 
Img subsequent suits, 700. 

(3>.p 6S4 
684 

accompanied with 


what to be stated, 


to contain description what necessary, 690 
specification of judgment-debtor’s share to be set out, 69*. 
application for immoveable property how affected by estoppel, 691 
when application to be accorop.inied by extract from Collector’s register, 
O XXI, r f4, p 691. 

0/ Slaj in^ Execution 

when court may authorize Collector to stay, s. 72, p 563 
when Court Will stay execution, O XXI, r 26,9 711. 
where property or person has been seized. Court may order restitution of 
such property and discli.irge of such person, when, 0 . XXt, r 26(2) 
pp 711, 712 

power [0 require security from judgment debtor, O XXI, r. 26 (31, p. 712 
practice, 712 

when the Court will stay execution, yra. 

liability of judgment-debtor di»ch iT^cd to be re-lakeo, O XXI, r 27, p. 713 
order of Cuurt which parsed decree, or of Appellate Court to be binding 
upon Court applied to, O XXI, r. 28, p 713 
pending suit between decree-holder and ludgment-debtor, O XXI r 'g 
P 713 , 

not limited to Court executing its own decree, 714. 
holder of mortgage-decree, 714 
fraud, to Slay execution by stranger to decree, 714. 
an appeal lies from an order sujing, 714. 


Questions for Court executing Decree 
what questions to be determined, s, 47, p. 185. 
as to amount of mesne profits, s. 47, p 185. 

relating to execution, discharge, satisil ictian or stay of execution s 
p 18s • , ’ 

the Court may treat a proceeding as a suit and r/Ve when s a? 

p 185. > . W 

Court executing the decree, meaning of, 185 
as to who are piriie«, s 47. Exp, p iSj 
who are represemaiives under s 47 (3), p 1S5. 188. 

what are not, within ihc section relating to the eaecuiion of decree. 18S.100 
nature and examples of, 190-192. ’ ' 
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EXECUTION OF DECREE— («»///.) 

Questions for Court executinf^ Decree — (contd ) 
include disputes .ifter as well as before execution, 193. 
wh.it are, within the seciiorr relating to the execution of decrees, 190. 
meaning of “ arising," p 190 
cases not within the seciior^, 193-195. 
course to be adopted when decree is fully satisfied, 192. 
when there is fraud, 193. 

there is a subsisting decree, 193 
person is dispossessed, 193 
junsdic.ation, irregularity, aoo 
estoppel, what can be treated as, 200. 
appeal lies from orders under this section, 200. 
second appeal in cases of Small Cause Court nature, 201. 
limitation, soi 
Mode of Executing. 

powers of Court to enforce execution, s 51, p 215. 
power of immediate execution, 215. 

procedure regarding enforcement of decree against legal representative, 5. $2, 
P 2«S- 

by arrest and detention, s. 55, p 221. 
personal decree, 223 

Court not to order arrest or imprisonment of women in execution of 
decrees for money, s 36. P 22-t 

when decree against represenuxtive of deceased for money to be paid out of 
deceased’s property, how to be executed, s 52, p 215. 
legal represent.atives, who are, 216 

liability of. 216, 217. 

when decree is personal against deceased judgment* 
debtor, 217 

judgment'Creditors, 21S 

when no ptoperty remains in possession of judgment-debtor, 218. 
assets: service tenure, 218. 


376 

iving revenue to Government or 


■ ■ * ' • ifdeciee, O. X,\T, r. 17, 

P 70- 

on admitting application, O. X\I, r. 17. (4). P- 7oi- 

discretionary power of Cnuit to permit judgnient-dchtors to show cause 
.ig.iinsc ifnpnsonmerjf, O .\XI, r. J7, p 71S 
in appl) ing not necesvary to file copy of decree, 729 
application should bear proper stamp, 729 

order to amend not c.arned out, application should be rejected, 729 
limitation for lu.iking application, 730 

m the case of sever.nl decrees in one, 727. 
jiiint decrees, 727. 

execution should be in accordance with the law, 727. 
lixbilit) of a Naur, 728. 

Xcamst morigxged property, 728. 

jiVint debtors, hoMcr c.an proceed against one of them, 728 
• Vre there .aie cross decrees between the same patties, O. X,\T, r. 18 

nius^>e decrees c.ap ible of exrcufon at the same litnc and by the same 
C'-uii. O WI. r 18, p 702 

wlirre j'lfty is an assignee of nnc of the dccices, O .\.\T, r. iS (:). 
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EXECUTION OF DECREE— 

.Uoiif of (conld ) 

as well as in respect of judgment-debts due by the original assignor as m 
respect of |udgment-debts due by the assignee himself, O XXI, r 18(2) 
P 702 ’ 

not applicable unless the decree-holder in one of the suits in which 
the decrees base been made is the judgment-debtor in the other and 
each party fills the same character m both suits, O XXI, r 18, fa), 
P "02 

and the sums due under the decrees are definite, O XXI, r. 18,(3) 
P 732 

O X\I, r. 16 deals with cross-decrees not with cross-claims under one 
decree, 703 

execution shall be taken out, irregularity, 703 
same parties, benatnee 704 
one decree set aside in appeal, 704 
appeal lies from decision under O XXI, r 18, p 704. 
cross claims under same decrees, procedure, O XXI, r 19, p 705, 
of cross-decrees and cross-claims m mortgage-suits, O XXI, r. 20, p 705 
Court may refuse executions at the same time against person and property, 
O XXI, r 31, p 7 c6 

notice to show cause what decree should not be executed when given, 0, 
XXI, r 22. p 706 
form of notice, 707 

• '■ ” 707. 

notice IS issued by the Court, 707. 


proot 01 seivice ui nutice, I'j-i. 

enforcement against legal reprcseniali'e of a Judgment-debtor, 709 

effect of previous application still pending, 709 

procedure after issue of notice, O XXI, r 23, p 709 

pennon of objection in showing cau«e need not be \erified, 709 

practice in presenting petition of objection, 710 

warrant for execution of decree when to issue, O. X.XJ, r 24 (iX p 710 

to be dated, signed, sealed, and delivered to proper officer fur exe- 
cution, O XXI, r 24 (2). p 710 
not signed bv the Judge, effect of, 710. 
execution of, how to be proved, 711 
decree against firm, O. XXI, r 50, p 741. 
deciec for money by attachment of property or imprisonment of judgment- 
debtor, 0 XXI, r, 30, p 714 

maintenance or rent is money-decree, 714 
sale js void unless property has been properly attached, 7tj. 
imprisonment, insolvent, wrongful, 71$ 

decree for mesne profits or rent lo be ascertained, attachment before amount 
IS ascertained, O. XXI, r. 42, p 734. 

execution for mesne profits should not be allowed to issue against a firo. 
fo* w'rt defendant, 734 

actual occupiers as well as lessors liable for mesne profits, 734 
decree how far binding when mesne profits not ascertained in j'lidgment- 
deblor's life-time, 734 

power of Court to order immediate execution for money-decree, O. XXI 
r 1 1, p 6S3 • * » 
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EXECUTION OF DECREE— (fcn/rf.) 

^loiisof Etecu/in^—\caxiiA.) 

decree-holder receiving payment and not certifying is liable to damages, 671 
O XXI, r 2 not limited to money-decree, 674. 
oral evidence of payment out of Court, 676 

when (here are several decree-holders a payment out of Court should b 
certified lo be for benefit of all, 675 
remedy of the debtor when decree-holder does not certify, 676. 
if he fail--, he can bring a sepaiate suit, 676. 
when compromise induced bv fraud, 676 
restitution by decree-holder, 676. 
criminal proceedings, 678 

appeal from an order under O XX, r. 2, lies under s. 47, etc., p. 678. 
decree fnr specific moveables how enforced, O XXI, r. 31, p 715. 
must be in possession of the judgment-debtor, 716. 

decree for specific peifurmance or restitution of conjugal rights how enforce: 
0 XXI, r, 3a, p 7«6 

Court cannot compel plaintiff to part svith his rights and accept compensa 
I'on, 7 t8 

when Court will refu'e to maVe a decree for restitution of conjugal rights 
718. 

jurisdiction, m a suit for restitution of conjugal rights, 718. 
cause of action lu a suit for restitution of conjugal rights, 718. 
decree for removal of obstruction. 718 


order to manage how enforceable, 71S 

discretion of Court in c’cecuting decrees for restitution of conjugal rights, 0 


• 33 (>>. 0 . XXI.r.33(3j 


XXI, r 33, p 7*9 

Court may vary or modify an order under 0 . XXI, ; 
p. 719 

decree for execution of document or endorsement of negotiable instrument 
0 . XXI, r. 34, p 720 

form and effect of execution of conveyance by Court, O. XXI, r 34 (S' p. 720 
conieyance of Judge on b.acb of mongage-deed over Rs too require! 

regisir,ition, 721. , 

decree f-ir possession ot imiro%e.able property, C A.\I, r. 35, p 721. 

(l/inr posse«sioo, 722 
against co-sbarcr, joint possession, 723. 
when locks and doors may be broken open, 723 
identification of land, 723 
alienating afier tun started, 723, 724. 
purchaser under decree, 724- 
diltKcnce, regi'trntum, pending .appe.al, 723. 
lili$ ccnttsUtio, when it cea«c«, 725. 
possession willioul intrrsenlion of Court, 723 

decree for delisery of immoscable properly whr-n in occupancy of tenant 
O XXI. r 3''’. p 

hniuation in c.ase of symbolical iwssession and khus possession, 726 
RtsUt\nc( /.« r.\eatlhn, AVr SM.E, REXtsTsserTO EXECUTION. 

Ptccris fi)r, 

when Court to issue, O. XXI, t 24(1), p 710 

what to contain, O. XXI, r. 24 (2), p 710. 

if not signed, “to 

p'oper I fficer to execute, 710. 

arrcsi, 710 

pfi'ijf of cxeculmn, 711. 

en !ors»ment on, O. XXl, r 23, p. 711. 

EXrcUTInN.pUOCIXDIXGS— 

as lo AVi 


I Ju.fu.tUt ITS. 104 

■>fcr .nnd Withdrawal of, s 24, rp I4?. ico 
' ot abate hke luti. st » 
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EXECCTIOX-PROCEEDINGS— C.-on/./; 
eflect of strikin}* off, 245 

no second appeal in, relaiing to Small Cause Court suns of less than Rs. 500 
m value, 340 

setting aside deciee under O IX, r 13 p 542 

if applicable to. 544 

examination of panics under Order X, r 4, applicable to 553 
the disnii'sal of a petition for c'cecution in, does not bar a fresh application, 
618 

cn il pav of non-commissioned officer in cuil employ available in, 481 
Privy Council, 1041 
KII, r 12, p S3S. 

II, r 4. p 848 


EXECUTIVE OFFICER— 
protection of, 480, 

no ariion ,M;ainst, if acting ^on-i fidf, 480 
rules regarding suits against, 480 

EXECUTOR— 

IS eniiiled to his costs out of estate, 167 

no jjmder of claims by or against an executor personally with claims by or 
against linn as executor, O II, r 5, p 454 
may sue r« form t /><iiipetis, 911. 

See Suits cy or agmnst Trustees, Executors, &c. 

EXECUTRIX- 

husband of married, not to be a party to suit by or against her, 0 XXXI, 
r 3, p 883 

EX PARTE— 

decree .tppcalable, s 96 (2), p 300 
s too t2). p 3tt 

rthen Court may proceed, O IX, r 6, (i) (a), p 535 
deciee how set aside, O IX, r 13, p 342. 

_ .1 -- - . !• . 1. > j. -cdccree, 542. 

aside of decree to execution- 


in divorce, decree nisi granted, had attacked, 345 
in Probate, 546 

- ^ -■ r ^ . .... . 

547. 

decree liable to revision, 547. 

decree, how contested, 547. 

successfully contested, cfTeci of revival, 548 

decree not to be set aside except after notice to opposite party O IX r u 

P 549 • . - 4 

when withdrawal from suit, not permitted, S41. 

Cnminissioiiei m ly proceed, to make partition, O. XXVI, r. r8 (2) p S^a 
temporary injunction cannot be granted, 95S. -> • / 

as to selling aside, order admitting an appeal after time, 974. 
liearing of appeal, O XLI, r. 17(2', p 993 

»" •■’ppl'rat'on of rospondont ogainsl »hom, decree 
made, O. .\Ll, r. 21, p. 997 
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of Code, s I, p. I 

Sonthal Perganas, certain suits, 2. 

not to Scheduled Districts, s i. p. l. 

FALSE CHARGF-- 

distinction between, and lUegal imprisonment, 50 
on what grounds a suit wiJI lie for, 50, 51. 

FALSE EVIDENCE— 

no suit lies for giving, 51. 

FALSE IMPRISONMENT— 

definition of, 50 
by jailor, 

under warrant of Civil Courts, 50. 


counsel cannot enter into any binding contract for his, 21 
of pleader, 26, 27. 

by whom and when recoverable, 71. 73 - ’ 

of pleader, how calculated, 169. 

of Assessors in causes of salvage, etc, s 140 (2), p 372- 


suit not to abate by marriage of, plaintiff or defendant, O XXII, r. 7, p 833. 
when decree executed against married, defendant alone, O. XXII, r. 7, 

PP 33* 34 defendant and husband, O. XXII, r. 7, pp. 833, 834. 

when decree against, defendant cannot be executed against second husband, 

834 


suit by owner of, lies against whom, 5^* 
owner of, claiming monopoly, 51. 

FISHERY— 

suits relating to, 51, 

a right of, is not immoveable property, 130 
FOREIGN COURT— 

meaning of, s 2 (5), p ii. 
does not include Privy Council, ii. 
includes all other Courts in England, it. 
supreme Court of Mauritius is a, 1 1. 

matter being tried in, no bar to its being tried in another Court s 10 exnl 
p 80 ^ 1 > r- . 

judgment of, obtained on decree of Court in British India, no bar to execu- 
tion of original decree, 80, 183 
judgment of, s. 14, p. 113, 
commissions issued by, s. 78, p 274- 

. FOREIGN DECREE— 
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FOREIGN JUDGMENTS— 
definition of, s. 3, (6), p ii. 
when, and when not, conclusive, s 13, p. iii. 
competency of lurisdiciion, how presumed, II 3 
competent jurisdiction, meaning of, 112. 
not given on the merits, 112 
is not an Act of State, 1 13 

does not directly affect land m British India, 112, 113 

order under s. 12 of the Arbitration Act 1^2 and 53 vict, c. 49) is not, 113 

call order m tde by the Court of Chancery in England is a, 1 13, 

presumption as to, s 14, p 113 

how such presumption displaced, s. 14, p. 113 

certified copy of, is admissible as evidence, 114 

obtained on a decree >n Bntish India is no bar to evecution of the origina 
decree, So, 183 

limitation for suit brought on, 113 


FOREIGN STATE— 


sun will not he for property of, 52. 

as to c'lerutim of decrees of Courts established by Government of India 


in a, s 43, p 182 

as to execution m British India of decrees of Courts of, s 44, p. 183 
sending of decrees of British Indian Courts for execution to British Courts 
m, s 45, p 184 

where party is a, and cannot make an affidavit, it should be treated as a 
body corporate, $57 
S^e Suits dy Aliens, vkc 


FOREIGN SUMMONS- 


service of, s 29, p >53 

list of Courts issuing such, t 53 (foot note) 

FOREST OFFICER- 

no suit will lie to cancel decision of a Forest Officer duly confirmed, 52 
FORFEirU RE— 

who must join as plaintiffs m suit for, 412 
FOKMS- 

of application for execution, 205 

of notice previous to suing Secretary of State m Council or public officaa' 

280 

of suit, 310 


p 959 

O. XLI, r. 22 (2), p. 99S. 


I. 1060 

. »*• >059 

AfrENDIX A — rLEAniXCS— 

(1) Titles of suits, 1073 

(2) Description of parties In particular Cases, I073. 

(3) Plaints, 1074. 
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No. 41. Administration by Creditor on behalf of himself and all other 
crcditois, 10S8 

No. 42 Administration by Specific legatee, 1089 


No 43 
No 33 
No 17 
No 20 
No 12 
No. 10 
No. 16 
No 13 
No 18. 
No 24 
No 27 
No 6 
No 44 
No 45 
No 22 
No II, 
No 3 
No 4, 
No s 
No. 35 
No 36 
No 38. 
No 29 
No 30 
No 40. 
No 31 
No I 
No. 2 
No 32. 
No 14 
No. 35 
No 26 
No 38. 
No 49 


No 

No. 

No. 

No 


No 47. 
No 48. 
No 7 
No 8 
No 19 
No 9 
No. IS 


1085. 


A|,'amst suiety for payment of rent, 1077. 

Avard, 1077 

Breach of contract to serve, 1079 
Bleach of agreement to purchase land, 1078 
Bond for the fidelity of a clerk, 1080 
Carrying on a noxious tn'inufacture, 1082. 

Diverting a water course, 10S3 

Deficiency upon a rc-sale (goods sold at auction), 1076 
Execution of trust, 1090 
Foreclosure or sale, 1090 

Fraudulently procuring credit to be given to another person, 1081, 

Foreign Judgment, 1077 

Goods sold at a fixed price and delivered. 107c 

Goods sold at a reasonable price and delivered, 1075. 

Goods made at defendant’s request and not accepted, jo?*- 
Injunction restr.nniog w.iste, 1086. 

Injuncuon restraining nuisance, rc86 

Injunction against the diversion of a water-course, 1087 

Injuries caused by negligence on a railroad, 10S4 

Injuries caused by negligent driving, 1084 

Interpleader. 1088 

Malicious pro«ecution, 1084 

Money lent, 1074. 

Money overpaid, 1074. 

Moveables wrongfully detained, 1085. 

Not delivering goods sold, 1078 
Obstructing a right of way, 1083 
Obstructing a high way, 1083 

Obstructing a right to use water for irrigation, 1083 
Partnership, 1092. 

I’rocuring properly b> fraud, loSl. 

Polluting the water under the plaintiff’s land, 10S3 
Public nuisance, 10S7. 

Redemption. J091 

Rescission of a contract on the ground of mistake, 1086 
Restoration, of moveable property threatened with destruction 
and for an injunction, 1087. 
hpciific Petfcrm.ance, 1091. 

Specific Performance, 1092. 

.Services at a reasonable rale, 1076. 

Sen ices and materials at .a reasonable co't, 1076. 

Tenant against l.-mdtord, with special damage, 1080 
Use and occupation, 1077. 

Wiongful dismissal, 1079. 


Written StaUnients — 


Icncr.il defences. 1093. 

Jo 14 Adminisu.Tfum suit by pecuniary legatee, 1097. 
Jo 2 IliimU, 1094 
Jo. 4 Debts 1094. 

Jo 7 . Deicniion of goods, 1095. 

Jo 1 1. Foreclosure, 1096. 

Jo I. Gooils sold and delivered, 1094 
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No 3 Guirantees, 1054 

No 5 Injuries ciU'Cl by necjltgent driving, *095, 

No 8 Infringement '.f copy right, 1093 

No 9 Infringement of tiademvik, 109s 

No 10 Nuisances, 1096 

No 16 Paiticulars, 109S 

No 15 Probate of v.vU in solemn form, 1097. 

No 12 Redemplion. 1096 

No 13 Snecific performance, 1097 

No 6 Wrongs, 1093. 

Appendix B. — Puoct^s 

No II Aflidavit of process-server to a company return of a summons or 
notice, 1103 

No 5 Notice to pirtoa who, the Court considers, should be added as 
co-p'.aintifi, ttoi 

No 12 Notice to defcndan*, 1 104 

No 7 Order for transmission of summons for service in the jurisdiction 
of another Couil, 1101 

No 8 Order for transmission of >unimons to be served on a prisoner, 1102 

No 9 Order for tran'Otis-mn of summons to be served on a public ser* 

vant or soldier, no2 

No 14 Pro*l imation reqniun^ attendance of witness, 1105 

No 13 Proclamation requiring attend ince of witness, 1 105. 

No I hummoiis for disposal of sun, 1099 

No 2 Summons for seiileinsiit of I'Sues, 1099 

No 3 Summons 10 appeiT in person, iiio 

No 4 Summons in snmmnry suit on iicgoinble instrument, 1100 

Nj 6 Summons to legnl representative of deceased defendant, Jioi, 

No 13 Summons to wiine-s 1104 

No 10 To accompany returns of s.immons of another Court, tl03. 

No 16 Warrant of iti ich’iieni of p-openv of witness, 1 105 
No 17 W, arrant of arrest I'l nitnesi, 1106. 

No 18 Warrant of commut.d, I ic6 
No 19 Warrant of Comi.iiital, 1 106 
\PPEND1X C — niSCCiVIItty. INSPIXTION \ND ADMISSION. 

No 1 1 Admissi in of facts pursuant to notice, 1111, 

No 5 AlTidavit as (odocumrnis, 1109 
No 3 Answer to Irtcrrottaiories, iioS. 

No 5 Interrogatories, lioS 

No 7 Notice to produre document*, mo. 

No. S Notice to in<pert documents, ilio. 

No. 9 Notice to admit document*, mo 

No 10 Nonce to aJmii facts, mo 

No 13 Notice to produce, tgerieial form), lit. 

No I. Order fur delivery of m’erroca'ories. 1 loS 
No. 4 Order fir afTida it as to document*, ttoo 
No, 6. Order to produce documei.ti fur inspecnun, 1109. 

Appckdix D — Dfcruk. 

No 1. Decree in original suit, 1112 

No. 6. Decree for foreclosure— First Mortgagee V Second Mortgagee and 
Miirtg.agor, — Succe*»i\e periods for redemplion, 1115. 

No 7. Decree for sale — Fir»t Morlgigee f. Second Mortgagee and 
Mori g Igor —One p-noJ fur redemplion, m3. 

No. S. Decree f'tr Sale — Second Moitgagec r First Mortgagee and 
Mortgigor. — One period f >r redemplion, m6 
No 9 Decree f ir Sile.-Su’i-Motigacce r Murtgigee and Mortgagor, 
tlic amount of the onguitl Mortgage exceeding that* of the 
sub-mortgage, 117. 


83 
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No n Decree against Mortgagor personallj’, 1 1 j8. 

No. J2 Decree for rectification of instrument, JllS. 

No 13 Decree to set aside a transfer in fraud of credit' irs, 1118. 

No 23 Decree for recovery of Jand and mesne-profits, 1123. 

No 10. Final decree for foreclosure. 1117. 

No 18. Fma! decree m an <>dininistraiion-suti by a legatee, llco 
No 20 Final decree in an adininistraiioo-su't by next <>fl:in, 1121. 

No 22 Final decree in a suit for dissolution of partnersliip and the taking 
of partnership accounts, 1132 
No 14 Injunction against private nuisance, 1118. 

No 1$ Injunction against building higher than old lev*-!, ii 19. 

No lO Injunction restraining use of private road, 1 1 19 
No 17. Preliminary decree in an administration suit, 1119* 

No 13 Frctiminary derree for foreclosure, 1113, 

No 19 Preliminary decree in an admmistration-suit by a legatee, wliere 
an executor is held personally liable for the payment oi 
legacies, 1121. 

No 2t. Preliminary decree in a suit for dissolution of partnership and 
the taking of partnership accounts, 1122. 

No 4 Preliminary decree for sale, 1 1 14 
No 5 Preliminary decree for redemption, 1114 
No 2 Simple money decree, 1 1 10. 


Appendix E— Kxecuiion 


Application (or execution of decree, 1 126 

Attachment in execution — Prohibitory order, where the property 
to be attached consists of moreaHe properti, tu which the 
defendant is entitled, subject to a lien or right of some other 
person to the immediate possession thereof, 1130. 

Attachment —Prohibitory order where tlie property consists of 
money, or of any security m the custody of a Court of Justice 
or officer of Corernmenf, 1132. 

Atuchment in execution.— Prohioitory order, where the property 
consists of debts not secured by negotidble instrument. 1)31* 

Attachment in execution.— Prohibitory order, where the property 
consists of shares in the capual of a Corpor'ition, 1131. 

Attachment m execuuon,— Prohibitory order where the property 
consists of rm-noveable propeily, J 133. 

. Authority (}f the collector 10 stay public sale of land, 1141. 

. Certificate of Sale of land, 1139. 

. Certificate to judgment-debtor auihorhing him to mortgage, lease 
or srll property, 1138 

, Certificate liy officer holding a sale of the deficiency of price on 
resale of property by reason of the purchaser’s default, 1 137. ^ 

C'— » c > j,. -.1.. ^ rt, 1125. 

I. ■ ■ • • .. - not 


N«i. No, 36. 
Nu ;Jo. 37. 
No 4 3. 

No 7. • 

No II. F*' 


Notice CO iCnie objections to <)' 
Ndticc to show cause why witr 
Nonce of nttaclimeni of a rleore 
Nonce of ntiacliment of a rjectf . 
Nonce to ntt-acliing creditor, 11^ 
Notice of the d.iy fixed fur setih*. 
Notice to person in jinssession of 
cuiion, 1137. 

Notice to ow cause why sale slid 
Nutlv.*- cause why sale shou 

Orili r ree for excLUlIun i 


. T, ..«7. 
ent, 1 128 
hould not issue. i 
which pissed if,i 
the decree, M 
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■ORMS— 

No. 15 Order for the release of a person imprisoned in execution of a 
decree, 1130 

No 19 Order to .ittach salary of public officer or servant of a Railway 
Company or Local authority, 1132 

No 20 Order of ait.ichnient of negotiable instruments, 1 133 

No 25 Order for payment to the pl.iintiff etc , of money etc , m the hands 
of a third part\, 1 134 

No 30 Order on the iVdztr for causing the service of proclamation of 
sale, 1136. 

No 39 Order for delivery to certified purchaser of land at a sale in exe- 
cution, lIJO 

No 2 I’reiept, 1 124 

No 29 Proclamation of sale, 113s 

No. 32 Prohibitory order against payment of debts sold in execution to 
any other than the purchaser, 1137. 

No 34 Prohibitory order .ag.imst the transfer of shares sold in execution, 


No 40 Summons to appear and answer charge of obstructing execution 
of decree, 1140 

No. 8 Warrant of attachment of moveable property in execution of a 
decree for money, 1127. 

No 9 Warrant for a seuure of specific moveable property adjudged by 
decree, 1128 

No ii Warrant to ihe bailiff to give possession of land etc , 1128. 

No j j Warrnnt of arrest m execution, 1129 

nr'"". . of judgment'debtor to jail, 1130 

laleof properly in execution ofnd^ecree for money, 1 134. 

t onimitt.al, i 140 

NT^L Proceedings.— 


0‘S 

No. 

No 

No 


before judgment, with order to call for security for 
[ of decree, 1 143 

ibefore judgment on proof of failure to furnish security, 

T of a receiver, 1 u6 
^iven by receiver, 1 146. 

^mittal, 1 143. 

appearance of a defend.ant arrested before judgment, 


No. 6 Sew 'the production of property, 1144. 

No. 3 Sumn. o defendant to appear on a surety’s application for 

dischw |e, 1143. 

No 8 Temporary injunctions, I J45. 

No. I Warrant of arrest before judgment, 1143. 

ArPENDix G.— Appeals etc 

No 10 Application to appeal in forma pnupetts, 1152. 

No 9 Decree of appeal, 1 151. 

No. 5. Intimation to Lower Court of admission of appeal, H50. 

No. 8 Memo, of Cross-objeclions, 1151. 

No. I Memor.indum of appeal, 1148. 

No 7 Nonce to a party to a suit not made a party to the appeal, but 
joined by the Court as a respondent, 1 1 50. 

No 6 Notice to respondent of the day fixed for the hearing of the appeal, 


No II. Nonce of appe.al in forma pauperis, 1132. 

No 12. Notice to show cause why a certificate of appeal to the King in 
Council should not be granted, 1152. 

No. 13 Notice to respondent of admission of appeal to the King in 
Council, 1153. 

No. 14 Nonce to show cause why a reaiew should not be granted, 8133. 
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Security-bond to be given on order being 'nade to slay execution 
of decree, 1148. 

Security-bond to be given daring pendency of appeal, 1149 
Security for costs of appeal, 1149. 

I SCF.L LA N EOUS. 


No. 3. 
No. 4. 
No 6 

No 1 1. 
No. 13 

No 13 
No 14 
No 15. 


Vement of parties as to issue to be tried, 1 1 54. 
Assion to examine absent witness, 1 156. 
\ion to make a partition, 1157. 

. .w.^on for local investigation, 1157. 

, - , , , , Plainnff 

List of documents produced J155. 


Letter of Request, 1156. 

No'ice of application for the transfer ofa sii t to and the Court for 
trial, 1154. 

Notice of payment into Court, 1155 

Notice to show cause (general) form, 1155 

Notice to parties of the day fixed for examm.Hion of a witness about 
to leave the Jurisdiction, >156. 

Notice to minor defendant and guardian, 1158, 

Notice to opposite parly of day fined for hearing in decree of 
pauperism. 1158. 

Notice to surety of his liability under n decree, 1 1 59, 

Register of civil suits, 1160 

Register of appeals, 1161. 


Second ScheduleS'Appendix- 

No I. Application for an order of reference, 1193. 

No. 5 Award, 1194. 

No 3. Order of reference, 1193. 

No. 3 Order for appointment of new arbitrator, 1193. 

No 4 Special Case, 1194 

FRAUD- 

when suits will lie to set aside decree on the ground of, 5s. 
pleading in case of, $3 

as to interest on advance where decree set aside for, 33 
effect of suit, where decree set aside for, 53 

foreign judgment obtained bv, no liar n a suit in llrinsli Indi.a, s 13(e), 
p. .11. 

decree obtained by, 331. 

in execution, preventing or evading arreil seems sufli -ient to constitute, 3o8. 
in execution- proceedings, 195, 198 

what constitutes, 3o8, 

in case of sale of immoveable properly, 249. 

suit for declaration that name of certified purchaser w.is inserted in certificate 
by, s 66 (2), p 258. 

effect of, of p.iuper in disposing of property, O. XXXn I, r 5 (O- P 9t2 

in case of suit ag.sinst minor, 901. 
a ground for setting .aside an award, 1176, 1177. 


GHATWALLY TENURE— 

not liable in hands of Chitw.nl for debts of his f.ither, ?i8, 336 
VERNMENT- 
l?*’ries on business, where, itS. 

>. '"'> -by- .;,,p „4. 

No. No 36 ’ . ■ ■ ■ ■ s 67. P- =60 

No ifo m . ' ' execution of 

No. 4 3. ^««es,s 70. p 261. 

No 7. • ' transmission and execution, of decrees, s. 70, p 

No It. F 
No ' 


261. 
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GOVERN’ MLNT—(f 07 ;i'</.) 

notliin,' in see 74 to affect anv riithi of the, s 73 (3), pp 264, 265. 
alien enemies, leivc to sue bj, < 83 p 281, 232 
foreign State, leave to sue b>, s 84. p 2S2 

persons speedily appointed tiv, to prosecute or defend for f’rinces or Chiefs 
s 85, p 2S3 

consent of, in suits against Princes, Chiefs, Ambissadors, &c., s 86, p 284 
direction by, as to name in which Prince or Chief shall be sued, s 87, p 283. 
may remit postage etc. chargea >le on notice, summons etc , s 143, p 373 
Local, may exempt certain persons from personal appearance, s 133, pp 
367, 36S 

who should be made defend<ant in suits against, 41S 
when not a necessary party, 435 

recovery by, uf Court-fees when pauper succeeds, O. XXXIIl, r. to, p. 916. 
no hen on decree for stamps, 917 
as to recovery of stamps by, 917 
no securiiv to be taken from, O XLl, r 7. p 986 
Suits by, or Ar, mnst 


GOVERNMENT PLEADER— 
what It includes, s 3 17), p. 11 

notice to, of day for receiving evidence of applicant’s pauperism, 0 . XXXIIl, 

r. 6, p 9U 

agent for Government to receive process, O. XXXUl, r. 9, p 916 
procedure of Court in suits against Government where not accompanied by 
any person on parr of Secretary of State, O. XXVJi, r, 6, p 872 
application by, where Government undertakes defence, 0 . XXVIl, r. 8, 
p. 872. 

where Government undertakes defence, to file a memoiandum on unstampted 
paper, 873 

procedure where no such application made by, O. XXVII, r. 8 (3), p 873 


GOVERNMENT REVENUE— 

where land piymg, is subject-matter of suit and party in possession neglects 
to pay such revenue, 0 XXXIX, r. 9. p. 959. 

GOVERNOR-GENERAL IN COUNCIL— 

power of, to transfer suits from one High Court to another s 25, p. 151, 
as to service of summons of foreign Court established by authority of 
s. 39, P JS 3 

sanction of, with reg.ard to remission of postage or registration fee, 5. 143, 
P 373 

GUARDIAN AND WARD - 

residents of, different places, where suit lo be brought, 135, 136, 

HAUT— 

rulings in cases relating to, 54 
HEADINGS- 

form an important part of Act and may be referred lo in construing it, 6. 
HEREDITARY OFFICE— 
when suit will lie for, 54 
HIGH COURT— 
meaning of, 31. 

can make rules prescribing pracuce and procedure in Smalt Causes Courts, 
3-1 

jurisdiction of. under Charter, 134 
s 20 docs not apply to the Original side of, 144. 

power of, where suit may be instituted m mure Courts than one to determine 
in which Court shall proceed s 23, p. 148. 
to transfer suits s. 34, pp. 148, 150 
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n orl^er being made to slay e’cec 


Secunty-bond to be given 
of decree, 1148. 

Security-bond to be given dining pendency of appeal, 1149. 
SecurUy for costs of appeal, 1 140 


No IS 


.IlSCRLLANEOaS. 

:mefit of parties as to issue to be tried, 1 154- 
ision to esamine absent witness, 1156. 
von to make a partition, 1 1 57. 
jibn for local investigation, 1157. 

List of documents produced by USS- 
Letter of Request, 1156. 

No’ice of application for tlie transfer of a s'i t to and the Com 
trial, ii5<|. 

Notice of payment into Court, 1 155 
Notice to show cause (general) form, ii 55 ; 

Notice to parties of the day fixed for examination of 
to leate the Jurisdiction, 1 1 56 
Notice to minor defendant and guardian, 1 1 
Nonce to opposite party of day fined ,('■ 
pauperism, 115$ 

Nonce to surety of his liability under' 

Register of Civil suits. 1 160. 

Register of appeals, 1 i6t. y' 


Second ScuEDutES-ArpENDJx — 


No 1. Application for an order of reference, 1 193. 

No 5 Awaid, 1194. 

No 1 Order of reference, 1193. 

No 3 Order for appointment of new arbitrator, 1193 
No 4. Special Case, 1194 


FRAUD- 

wlien suits will be to set aside decree on the ground of, 5: 
piradmg in case of, 53 

as to inteiest on advance where decree sei aside fur, 53 
effect of suit, where decree set aside for, 53 
foreign judgment obtained bv, no bar ti a suit m tlnii- 
p. 'll 

decree obtained bv, 231. 


o-.k iv»i uecMiuiion mat name ol certihed purchaser was insert 
by, s 66 (3), p. 25S 

effect of, of pauper in disposing of property, O. XXXI 1 1 , r. 5 
in case of suit against minor, 901 
a ground for setting aside an award, 1176, 1177. 
IHATWALLY TENURE— 

not liable in hands of Gbatwal for debts of his father, 71S, 336 

VERNMENT- 

^^ncs on business, where, 13S. 

•• by Local, of subsislence-allnwance for judgment-debtor 
Local, as to sales of land in execution of inoney-decn 
.-Jq f Local, to prescribe rules for transferring to Collec 
4 ■ ^3* {^ecrces, s 70. p 261. 

7. • ' s to transmission and execution, of decrees, s 70, 
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G OVE R \ MtN T— ((•<!«/'// ) 

in see 74 to affect anv of ihe, s 73^3}, pp 264,265. 

alien enemies, leave to sue b>, ' 83. |> 2S1, 232 
foreijjn State, le-ive to sue b), s 84. p 2S2 

persmib specl,^lly appointed i>\, to pruaecute or defend for I’nnces or Chiefs 
s 85, p 283 

consent of, in suits aij.ainst I'nnces, Chiefs, Ambassador^, Slc, s 86, p 284 
direction by, as to name m nbu h Prince or Chief shall be sued, s 87, p 285. 
may remit postage etc chargea 'le on notice, summons etc , 5. 143, p 373 
Local, may exempt certain persons from personal appearance, s. 133, pp 

367, 36S 

who should be made defendant in suits against, 418 
avhen not a necessary parly, 435 

recoxcry by, of Court-fees when pauper succeeds, O. XXXIII, r. 10, p 916. 

no hen on decree for stamps, 917 

as to recQxery of stamps by, 917 

no security to be taken from, O XLI, r 7, p 986 

See Suits by, or \gmnst 


GOVERNMENT RLEADER— 
wh.ai It includes, s 3 <7), p it 

notice to, of day for receiving exidence of applicant’s pauperism, O. XXXIM, 
r. 6, p 914- 

agent for Government to recene process, O. XXXIII, r. 9, p 916. 

ivhere not accompanied by 
XVII, r. 6, p 872 
defence, O. XXVII, r. 8, 

i), u<-. 

where Government undertakes defence, to file a memorandum on unstampted 
paper, 873 

procedure where no such application tn.tde by, O. X’.VV'/I, r. 8 (2), p 873 
GOVERNMENT REVENUE- 


tt here l.and piyng, is subject-matter of suit and party in possession neglects 
to pay such revenue, O X.XXIX, r 9. p. 959 “ 

GOVERNOR-GENERAL IN COUNCIL— 

power of, to transfer suits from one High Court to another s 25, p, i' 
as to service of summons of foreign Court esiablished by r,* 
s. 29, p. 153. ..umcient, m 

‘ sanction of, with regard to remission of postage or regisf 
P 373 - 

'.uardian and ward 

> residenis of, different pUces, where suit to be brn 
'AIJT 

-rse IS a suit for, 130 

, rulings in c,ases relating to, 54- contract for sale of land is a smr 

J tADINGS- " 

'1 form an imporl.ant part of Act and r ' 

H REDITARY OFFICE— .re, 131. 

when suit will he for, 54 , . . 1. , . . 

H .H COURT— 


neauing of, 31. 

«n make rules . 

34 e a contract for the purchase of land is not irt 
jnsiiirtion ver levi.-^e on the crop is not, 531, ’ 


Acquisition 
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IMPOUND- 

power of Courf to, document, O. XIII, r. S, p. 587. 
IMPRISONMENT— 
su'it for false. 50 

reletvse of joiii;ment-debt''r fiom, on ground of iHticss, s. 59, p. 237- 
in case of iC'istance to eseunnons, s 75, |>p 271.271. 
application for, «>f p?i»on, O X\XI, r. 1 1 (2'. p, 6S4. 
decree for money enforceable by, O. X\I, r. 30, p. 7(4* 
as to power of JHIisih Court tocuntmit for coni cm ut, 71 5* 

. , , . , ... ^ r, p. 715 

» . 956. 


INDIAN ARTICLES OF WAR— 

apply to soldiers and followers of native .army, 237. 

INAM— 

suit to contest right of Government to resume, 56. 

INFANTS : Sfe Suits by Minor. 

• INJUNCTION.S- 

T<mpmiry Injunetions 
cases in uhich gi.antcd. s. 94 {e\ p 297. ' 

when issued on insufRcient Rrounds. compensaiion, s. 95, pp 298, 299 
■ MiIIl not grant, 9Si> 


what euJence neces>.iry, 9J2 

re.al property how to be cImIi with while under suit, 952. 
agreement to grant a cJi.uicf piny wdl not support an, 953. 
when Offici"*! Assignee m.iy .apply for, 953 
with regard to copy-right, 953 
in respect of legal reprcsent.itive, 953 


in respect of ptib)icnorship,954 

in respect of collection of rent, 954. 

in lespect of digging of well, 954. 

in respect of reppening a g.iie-w.av, 954, 

in respect of reslraming a person from ining a way, 954 


.Ht.arhmcni of pr.»n. 

thin one jcir, O XXXtX , '* "o* 'o remain in force 

Comi^ to diteci nouce to oppu.ue’i^ny before granting, O, XXXII 
whencrantedvr.^rtr/^^ 
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I NJ U N CT 1 0 N S —{contd ) 

prariice where, gramed without notice, 957. 

no appeal from order refu>ing to issue, without issuing notice to opposite 
P *fty, 957 

to Ci'rp iration, bmJs us members and ofltcers, O XXXIX, r 5, p 958 
discharge, variaiion or setting aside of Older for, O XXXIX, r 4, p 957. 
dissuluiio 1 of, when obtained ex pxtte on false ground, 958. 

INSOLVENCY MATTEK- 

jurisdiciion in, conferred when, 136. 

Part II iE\eciition; applies to, 173 
tiansfer of, 150 

appeal from order m, lies where, when the subject-matter of the appeal is 
more than Rs 5030i 0 33S 
as to non-apphcaiion of Code to, 361 

INSPECTION— 

notice to produce f»r, documents referred to in plesdmgs, O XI. r 1 5, p 571. 
piny receiving n-itKe to deliver notice when t'ld wheie, may be had, O XI 
r 17, P 57> 

where party served with notice, oojects to give. O XI. r 18 (i\ p 572 
consequences of failure to .mswei to or give, O XI, r 21. p. 574. 
in the High Loun a p ti tv di»obev mg an orvicr of, liable to be committed for 
corrtempr, 575 

power of Court reg irdmg, of properly or thing. O XVIII.r 18, p, 6:8 
INSTALMENTb- 

when suit will not he tu compel creditor to accept, 35 
decree may direct pavment bv, O XX r 11, p 654 
order after decree for payment by, U XX, r 1 1. (2), p 654 
sufTicieiu reason must be given before Court will order payment by, 653 
after decree no dei l.irauon to pajmg, unless by consent, 655 
when agreement fur pivnieni bv, entered into .and acted upon, it is binding 
although no formal order p.assed, 655 

arruigement to piv by, imuunt of decree nbumed upon a^j®»»^doe3 not 
elTctt cxiiiiciicin' of origm.d debt, &33 >y 

as to wavvei ot right to ic vlw • the whole decretal amount 0^ 
ment of one inst.iimcni. 656 \ 

should as a lule < any mteresi, 657 \ 

limitation for appluanon to p,ay m, by consent, 657 \ 

in decreeing, Court not bound to direct th.at they shall carry , 
rate of interest, 657 

lN.aTK.UMRN C— 

suit for setting aside of. how valued, 117, 118 
INTEREST— 

when sun for, will not be, 54 

decree for payment of money may order certain, to be paid on 
.idjudged, s 34 (i). p 154 
for wliat period dllowed, s 34,p 154 
payment of further, s 34 (2), p 155 
at wlnt rate allowed. 135, 156. 
when a pemliv, 156, 157 

when .ureemeni for eniniiced, from date of default, is not pen.alty, 
as to reenverv of, when, is greater in amount than principal, 157. 
rue of, afier plaint and before decree, 15S. 

.after decree 158 
mercantile usage as to, 159. 

after due date no contract, 159 * 
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IMPOUND— 

power of Court to, document, O. XIII, r» S. p 5^7' 
IMPRISONMENT— 
suit for false. 50 

release of juil.iment'tlebt'ir fiom, on ijroontl of illness, s 59, p 227. 
in t.ise of ie-i5t incc to exetu.ions, s 75, pp 271, 272 
apulic.^t'oo fur, of person. O XN\I, r li(2|, p 6S4 
deciee for money €i'force.il»le by, O- XXI. f- 3®i P- 7^4' 
as to pouer of Hi.h Court to commit for coniemuj, 7I5- 
decree for specific moveables enforcc.ible by. O. XXl, r. 31, p. 715. 
in c.ise of disobedience of injunction, O- XXXIX, r. 2, p. 956. 
from wbat ordeia for, appeal lies, s. 104 (i) fb), p 334. 

See AuRhST Arrkst and Imprisonment 

INDIAN ARTICLES OF WAR— 

apply to soldiers and followers of native armj*, 237. 

INAM— 

suit to contest rijht of Government to resume, 56 
INFANTS . See Suits cv Minor 
• INJUNCTIONS— 

Tcmfietary Injitnetions 


scope ot > 

against , / will not grant, 951, 

ple.idings, what necess.iry fiir, 952. 
wb « e\l^iente atcessaty, 952 

real property how to be deali with while under suit, 953. 
agreement tn gr.nnt a charter piriy will not support an, 953 
when Ofilcul Assignee mav apply for, 953 
with reg.ard to copy-right, 953 


in respect ot tJindu marujwe, 
m respect of obstructuin to luhi and aic 954 
in respect of pubUcwoivh»p,9j4 ’ 

in re>pect of colieclion of rent 954 


f™!-"'. o; 


... .. im iinv i>i nr.ip' n ,1 ‘1 .■ 

lino one year, OX-WlK , ^ 1° ''em.ain in force for 1 

Court tn direct tvm.r*. ... * 9^1^ 

noi.ee to op,,o..te party before gr.nnting. O. XXXIX, r 

when granted g-- ’ 
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INJUNCTION S—{contd ) 

prarijce where, sranted \Mthout notice, 957 

no appeal from order refoaiog to issue, without issuing notice to opposite 
patty, 957 

to Corpjration, binds its members and officers, O XXXIX, r p 958 
ditcharge, \ariauun or setting aside of Older for, O XXXlX, r. 4, p 957 
dissolu lo I of, when u it lined ex p.xrte on false ground, 958 

INSOLVENCY MATTER— 

jurisdiction in, conferred when, 136. 

Part II >E\eciUion) applies to, 173 
tiatibfer of, 150 

appeal from order in, lies where, when the subject-matter of the appeal is 
more than Rs 5000, 0 33S 
as to non-apphcaiion of Code to, 361 
INSPECTION— 


notice to produce for, documents referred to in pleadings, O XI, r i5,p 571. 
party receiving notice to dehier notice when and wheie, may be had, 0 XI, 
r 17, P 571 _ , 

where parly sei led with notice, objects to gne, O Xj, r j8(j),p 572 
consequences of failure to answer to or give, O XI. r. 31, p. 574 
in the High Court a party di>obsvitig an order of, liable to be committed for 
contempt, 573 

power of Court regtrduig, of property or thing, O XVIII, r 18, p 628 
INSTALMENTS— 


when suit mil not in. t., creditor to accept, 55 

decree may direct pavment by, 0 ..ist - 
order after decree tor payment by, O XX, r «j.,. 

sufficient reason must be given before Court iviJl order payment by, e.. 
alter decree no declaration to paving, unless by consent, 653 
when agreement fur payment bv,enteied into and acted upon, it is/ 
although no formal order passed, 635 \ 

arr.nigement to pay by, amount of decree obtained upon a bond iiv, 
effect eMinctiuns of oiiginal debt, 655 ^ 

as to waiver of right to realize the whole decretal amount on default >i^ay. 

meat of one instalment, 656 - • 

should as a rule cany interest, 657 
limitation for application to p.iy in, by consent, 657. 
in decreeing, Court not bound to direct that they shall carry the slipulal^ 
rate of interest, 657 . ' 

JUSTR ILMENT— 

suit for setting aside of. how valued, 117, 118. 

INTEREST— 


when suit for, will not he, 54 

decree for payment of money may order certain, to be paid on principal sum 
adjudged, s 34 ( 0 . P- IS 4 
for what period allowed, s 34, p. 154 
payment of further, s 34 (c), p. 155. 

at what rate allowed, 153, 156. ^ 

when a penalty, 156, 157 

when ncreement for ennanced, from date of default, is not penalty, 156. 
as to rec'nery of, when, is greater in amount than principal, 157. 
rale of, after pHmt and before decree, 158. 
after decree 158 
mercantile usage as to, 159. 

after due date no contract, 159. * 
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IMPOUND— 

power of Court to, document, O. XHI, i. S, p 5 ^ 7 * 
IMPRISONMENT— 
sun for false, 50 

release of jvids-ruent-debiir fiom, on ground of illness, s. 59 » P 227. 
in case of te-,i5tancc to e\efH;t''»ns. s 75 t PP 271,272. 
apulic.itiun for, <if psr-.nn, O. X\.XI, r. 11 (2), p. 6S4. 
decree for money enforce.ible bt, O. XXI, r. 3 ®, P- 7 ' 4 ' 

*■ -itemyi, 715. 

O. XXI, r. 3r, p. 715. 
XXIX, r. 2, p 956. 

from what orders for, appeal lies, s 104 (l) (h), p. 334. 

AitRtST : Arrest akp 1mprison.ue.\t, 

INDIAN ARTICLES OF WAR— 

apply to soldiers and followers of native army, 237. 

INAM— 

suit to contest right of Government to resume, 56 
INFANTS . See SUITS BV MINOR. 

• INJUNCTIONS— 

Tewpomry Injunchons. 
cases in uhich prantecl. s. 94 \ p 297. 
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1 N’J U N CT 10 XS— ) 

practice where, granted without notice, 957 

no appeal from order refu»ing to issue, without issuing notice to opposite 
pirt\. 957 

to Corp nation, binds its memhers and officers, O XXXIX, r 5, p 958 
di=cha'ge, t ui.m in or aeuiiig aside ot oider for, O XXXlX, r 4, p 957. 
disS jIu 10 1 of, wlien o u lined et /hr If on false ground, 95S. 

INSOLVENCY MATTCR- 

jurisdiction in, conferred when. 136 
Part II E\ecut'onj ipplies to, 173 
transfer of, 150 

appeal from tnder in, lies where, when the subject>niatter of the , appeal is 
more than Rs 5030 n 33S 
as to non-.appiicaiiDii of Code to, 361 


nouce to produce f'lr, document's referred t« vn pleadings. O XI, r tj.p 571. 
pariv receiving n-itKC to delucr nonce when and where, mav be had, O Xl, 
r 17. P 57 > 

‘ where party served with notice, objects to I. r iS (1 p 572 

consequences of failure to .answer to ot r si. p. 574 

m the High Court a p uty di»obs\ing an 01^ .table to be committed for 


I XVni, r. t8, p 628 


^contempt, 575 i 

tHivver of Court reg.trding, of property or f 

,3 oelivery of, 353. 


when suit will not 

decree may ilirc' t payniem by, O 

order after (lucrtc for t>.«yiiiem by, (.) XX, r.’l 1, (5), p 054. "'•'’’v, 

sufficient reason mud lie given before Court will order paymeiU by, ''^S- 
after decree no dn Laiatiou to tiaying, iiiileis by consent, 65; T 

when agreement fur payment bv, entered into .iiul .acted npon, it i* 
although mi f<)rin.ii order passed, 655. V 

arrangement to pay by. immint of decree ohi.iiimd unun u linm) dX* 
efTci t cxiinctions (if otignnd debt, 635 \ 

as to waiver of right toicdir-s the whole decrclaUnumnl on dehaiiU in i\^' 


‘'«‘i * 57 . \d 

they shall c.arry the ilipiil.airV 

JNSTJI U.MEN \ 

suit for setting aside of, how valued, 117 118. 

INTEREST— 

when suit for, will not lif, 54 

‘‘"h" I r, s7 '» v. r.i.i o,, ,,n„ciiMi 

for what period dllowcti, s 34. p. ,5. 

payment of further, 5 34(5) » ne 
at what rate allciweil, 155, ,56 ’ 


after decree 158. ’ *' 

mercantile usage .as to, 150. 
after due date no contract, t/p 
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IRREGULARITY— 

suit for compensation for, of sale, 783 

omisiion to state the value of the property sold in s.ale-proclamation or 
amount of decree at time of s.ile not an, 783 
Sale, Immoveabli: property. 

ISSUES — 

matters directly and svibstantially in under s it. pp 80, 82, 83. 
incidentally in, 91. 

Settlement of^ 

framing of issue, O XlV r (6), p 590 

framed at first hearing O XIV, r > (5), P 59 ® 

no issues need be framed, when, O XIV, r i (6), p 590 

are of two kinds of (l)— t>f fact — (s) of law, O XIV, r i (4), p 590. 


issues of law may be tried first and of fact afterwards, when, O. XIV r, 2 
P 590 

maternls from which issues, may be framed, O XlV, r. 3, p 591. 
various'mate’’ial 3 in addition, to the pleadings from which, may be framed, 591. 
592 

Court must frame, on which the right decision of the case depends, 591. 

Court not to confine to the allegations in the pleading, 591 
but may frame from the allegaiions of the parlies made orally and otherwise 
or from the stAienienl of their pleaders, 591 
Court not to raise important issue if not laised by the parties, 592 
Court to decide all the important points, 592. 
if Court decide a point not in issue, 592 
issues agreed on, 592, 

when no issue between co-defendants can be decided, 593 

duty of raising, depends on Court, 593 

effect of not r.sisin« an issue • admission, 592. 

in mortgage, account, 593 
m rent-suit, 593 
malicious prosecution, 594 
against reptesentatnes, 594 


m easement case, 494 
omission to settle issue effect of, $94. 
issues raised in Appellate Court, 595. 

Court may examine witness or documents before framing issues, O. XI V, r. 

• 1 . PP 595 . 596 . , 

when and how new issues may be raised, 595. 

power of Court to amend, add or strike out issues, O XIV, r. 5, p 596. 

in what ca«es exercised, 596. 
limitation o1 exercise, 596. 
alre.ady settled, 596. 

issues allowed in account settled : suit on items, 597 

m partnership suit, 597. 

misdescription of plaintiff, 598, 

misjoinder of defendants, 598 

in suit for possession, foreclosure, 598 

issues not allowed, 598. 

Court may dispose of issues in any order, but separatelv, if possible, 598. 
issues fixed to guide parties as to production of evidence, 598 
question of fact or l.aw may by agreement be slated in form of issues, O. 
-M X . T 6. pp. 59S, 599 

Issues agreed upon, cannut be amended x.axe by mutual consent. 599 
Ouii it saii«fied that agreement was executed in good faiih may pronounce 
judgment, O XIV,r.7,p 599 

* question of law or fact, Court may pronounce 

judgment .at once, O. XV, r i, p. 601, 

"ptou*'* defendants is not at issue with plainlifT, O. XV, r 2 
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lSSUES-(««/rf) 

Setflcmtnt of— conid.) 

when Court miv proceed to determine issue* framed and decide the suit 
forthwith without argument or evidence, O XV^, r 3, pp 691692 

JOINT-DEBTORS - 

the holder of a decree under which several persons are jointly liable can 
proceed asainsi one of the debtors, 72S 

JOINT DECREE-HOLDER— 

apphcalion by a, for execution of whole decree for benefit of all, O. XXI, 
r 15. p 692 

where two out of several, aoply for execution of their share of the decree, 

when part execiitinn of decree allowed to a, 693 
One, not biund bv acts of another who has compromised, 693 
has no power to give a discharge out of Court to ajudgment-debtor for more . 
than his own share of the decree, 693. 

one mu>i fir»t satisfy Court he has sutlicient cause for asking for execution 
alone, 695. 

JOINT DEFENDANTS- 

who may be. 0 . I. r 3, p 416 
See PARTinS DEfENO^NTS. 

JOINT FAMILY- 

dne who is not a managing member of a, cannot sue for a family debt, 414, 

if contract in the name of a member of, he can sue, 414. 

in suit to recover ancestral propery all members of a, should sue together, 

414 

members of a, cannot sue through some or one of their members, 414. 
one member of a, nnv sue to euablish right of easement as hirta, 414. 
when members need not be made a piriv to a suit against, 435. * 

JOINT INTEREST— 
persons having, 413. 

JOINT OWNERSHir— 

in all cases of, each party has a right to enforce partition, 413. 

JOINT WRONG-DOERS — 
suits against, 4 j8. 

JUDGE— 

Tneaning of, s. z (8). p u 

in Penal Code, n. 

death of, before judgment delivered, 12 
disqualification of, 12. 
conduct of, as a ground of appeal, 301. 
exempiion of, from arrest, s. 135, p 36S. 

»• ^nature of, or such otBcer as 

■ ' ■ appainted by him, O. V. r 

IV, p. -t-'V 

to take down substance of the exaniliiatiaa of parties in wriiin<^ O X r 
3,p.S5». .--Sr. 
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JUDGE— 

receiving m evidence documents produced after first hearing to state his 
reasons, O Xlll, r. 2, pp 581, 582. 

to sign endorsements on documents admitted vn evidence, O. XIII, r. 4, p. 
583. 

endorsements on documents rejected as inadmissible in evidence to be 
signed by, O XIII, r. 6, p. 586. 

to record reason for adjourning case after evidence begun, O XVII, r. i, p. 
615 

memorandum when evidence not taken down to be signed by, O, XVIII, r. 
8, 624 

Local Government may, by notification, direct a, to take down evidence 
in English, s 138, p. 371 

memorandum of evidence of each witness in unappealable cases to be 
signed by, O XVIII, r. 13, p. 626. 

to record reason of his inability to make such merrorandum, 0 . XVIII, r. 
14 I), p. 626. 

power of, to deal with evidence taken down by another, O. XVIII, r. 15 (i), 

p. 627 

may pronounce a judgment written by his predecessor but not pronounced, 
O XX, r 2, p 631 

to sign judgment in open Court, O. XX, r. 3. p 632. 
not to add to his judgment, 632 

in England, may always reconsider his decision until the order is drawn up, 
633 

should not, without giving evidence, import into his judgment his knowledge 
of any pirticular fact, 634. 

to attest amendment of memorandum of appeal, O XLI, r 3, p 976 
appellate judgment 10 be signed by Judges concurring therein, O XLI, r. 

3t, pp. 1021, 1032 . 

to what, application for review to be made, O XLVII, r. 2, p. 1039. 
JUDGMENT— 

definition of, s. s (6), p tt 

opinion of a Judge dying before judgment delivered is not a, I3. 
foreign, definition of, s 2 (9), p 12. 
presumption as to, of foreign Courts, $ 14, p 113 
foreign, to be binding must adjudicate actual facts, 112 
can be impeached when, s ijffihpp lit, 112 
when foreign, no bar to suit in British India, 1 12 

of foieign Court obtained on decree 10 Ilritish India no bar to execution of 
original decree, 80, 183 

when pronnunced, s 33. p. I54;0 XX, r i, p 631 

provisions regarding, where 10 be found, 154 

can be amended, when and how, s 132, pp 377,378 

when pronounced, O XX, r. 1, p. 631 

should be pronounced in open Coon, O XX, r i, p 631. 

Judge may pronounce written, of his predecessor but not pronounced, O XX, 
r 2, p. 631. 

to be dated and signed, O XX, r. 3, p. 632 
date of, IS when it is delivered, 632. 
shall not be altered, 632 

termination of suit IS when, IS given in the Court in which the action was 
commenced, 633 

of Small C.ause Courts ; points for determination and decision thereon O. 
.\'X, r 4 (t). p 633. 

„-^udgment5 of all other Courts also to contain a concise statement of the 
Cou'^se. O' XX, r 4(2), p 633. 

judfV’'^’ Small C.iuse Court how remedied, 633. 
il rarii ’*.^33 
“32- 

"here on'd’*.®®" panics, 633. 
p 601. 'idett, 633. 
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JUDGMENT— 
contents of, 633. 
imperfect, practice, 633. 

persona! knowled,je should never be imported into, 634. 635 
construction of, latter part to be rejected if irreconcilable wiih the former, 
635. 

Court to state us decision on each issue, O XX, r 5. p 635 
unless finding on one or more iSsue sufficient, O XX, r 5, p 635 
as to, in appeal, loiS. 

in appeal where and when to be pronounced, O XLI, r 30, p 1018 
contents, date and signature of, in appeal, O XLI, r 31, p 1021 
as to points of determination m, m appeal, 1023 
as to contents of, in appeal, 1022. 
as to, passed by High Court, 1023 
what, in appeal may direct, 1024 

to be .iccording to award, Sch. II, para. 16 (1), p. ii 79 

on appeal when and where pronounced, O. XLI, r 30, p. 1018. 

what IS, within meaning of word as used m s 15 of Letters Patent, 1234. 

See also APPEALS FRO\t OftlOJNAL DECREES. 


Arrest before. 

when phinuff mav apply that security be taken, 0 . XXXVIII, r i, p 943. 
cases under, 0 XXXVill, r. 1, p 944 
as to master ot a ship, 944 

order to b me up defendant to show cause why he should not give security, 
O XXXVJIJ, r. s, p 94 d- 

where defend mt fads to show cause, O. XXXVlII, r. 7, p. 944 
security does not include security for costs, 945 
what 1$ good cause, 945 

procedure in case of application by surety to be discharged, 0 XXXVlII, 
r 3, p 945 

where defendant fails to give security or Und fresh security, 0 
XXXVlII, r. 4, P 945 - 

when defendant can be committed to custody, 946 
Attachment before. 
creates no charge, 269 
application for, 0 . XXXVMI, r 5. p. 946 
contents of suc.li application, O XXXVlII, r $• P 946. 
as to removal or disposal of defendant’s property, 947. 
effect of attachment, 947. 

wrongful attachment, 948. 

Court may call on defendant to furnish security or show cause, O. XXXVI 

946- 

no appeal as'to order under, O. XXXVlII, r. 5, p. 948. 

attachment if cause not shown or security not furnished, O XXXVlII r 6 n 

948. • • I P- 

withdrawal of attachment, O XXXVlII, r. 6, p 948. 
mode of making attachment, O XXXVlII, r 7, p. 949 
investigation of claims to property attached before judgment, 0 . XXXVlII 
r. 8, p 949 ’ ■ » 

removal of attachment When security furnished or suit ^ 

XXXVMI, r. 9, p_949. oism.ssed, o. 

■r from apply. 


l.Il, pyjo ■ XXXVlII, 

Compensation for Improper Arrests or Attachment. 

componsauon for obtaining arre.t or allachmont on •snfficiro, j 

95, rP- 297i 29S. .sumetent grounds, s. 
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]UDGMENT~(fo«/</) 

Compensalion/or Imfiioper Arrests or Atlackmenl — (contd.) 
to amount of compensation, s. 95, p. 39S. 
defendant arrested may apply under sec. 95 though not summoned, 29S. 

appeal lies from order under s 95, p 299 
what Court may grant compensation, 299 
cases when compens.niion allowed, 299 
limitations for suits for, 299 

defendant not applying for redress doss not lose right to bring regular suit, 
298 

but if applied, and award passed, regular suit barred, 298 
cotnpensauon for excessive attachment though plaintiff successful, 298. 

Review of. 

application for, s 114, p. 349 } O. XLVII, r i,p. 1053 
what IS a, 1054 

application to rectify clerical mistake not properly, 1054 

to whom granted, 1034 

ex patte decree is subject to review, 1055 

of order execution proceedings, 1055 

what orders mav be reviewed, 1054-1055. 

after appeal preferred no review can be admitted, 1055 

where appeal is withdrawn Lower Courts may review, 1055 

what IS new and important matter or evidence, 1056 

error of law apparent on the face of the record, 1057. 

what is meant by other sufficient reason under, s. 1 u, 1058. 

to whom apphcaiion for review may be made, O. XLVII, r. 2, p 1059 

effect of, O XLVll.r 2, p 1059 

what IS important matter with O XLNMI, r. 2, p 1059 

form of application for review, O XLVll, r 3, p 1060. 

practice under O XLVll, r.^p 1060 

application where rejected, O XLVII, r. 4, p lofio. 

granted, 0 XLVII. r. 4, p 1060 
Judge to record his reasons for admitting review, 1061. 
notice before suit reviewed to be given to uppasite p.irty, io6t. 
strict proof IS necessary to satisfy Court, io6t. 

application for review, to Court con>i»ting of two or more Judges, 0 XLVII, 
r. 5, p 1062. 

when judge is not attached to Court, 1061. 

apphcaiioa for, must be made to same Judge or Judges who decided the 
case, 1062 

application, when rejected, O XLVII^r. 6, p 1063 

order of rejection fin»l, objections to admissioa of, O. XLVII, r. 7, p 1063. 
when review refused, 1064 

nothing in judgment rejecting application for, can affect previous decree. 1064. 
though order rejecting IS final, second application can be made on different 
ground, 1064 

as to. of order passed m review, 1064. 

an order admitting a review is not a judgment within Letters Vatent, 1064. 
order of Sm.ill Cause Court Jud ;e admitting review is subiect to revision, 
10O5 

second appeal from order admitting or rejecting, 1065. 

where .ipplicanon made after lime has expired, 1065 
apphcaiion, hmilaiion, to66. 

regMiry of apphcaiion granted .and order fur re-hearing, O. XLVII. r. 8 o 

loOa. “ ’ ’ V- 

extent of review, 10C6 
ptotedute on review, 1067. 

no second icvicw allowed, O XLVII, r. 9, p 10&7. 



INPEX 


1329 


JUDGMENT-DEBTOR- 
definition of, s J (lo), p 12 

where, dies before decree has been fully executed, s 50, p 210 
when decree obtained against legal representative of deceased, may be 
executed against him, s 52, p 215 
arrest and detention of s $5, pp 321, 323 

when arrested may declare himself insolvent, s 55 (3), (4), p. 222. 

release on ground illness of, s 39, p 227 

property of, liable to attachment, s 60, pp 328, 230 

order after decree on appiiralion of, for payment by instalments, O. XX, 
r 11, p. 654 

application by, to stay execution, O XXI, r 26(1}, p 711 
before staying execution Court may require security from, O. XXI, r. 26 (3), 
P 71 s 

liability uf discharged to be re-taken, O. XXI, r. 27, p 713 
ordinarily a, once discharged after arrest cannot be re-arrrested in execution 
of same decree, 7t3- 

discretionary power of Court to permit, to show cause against imprisonment, 
O. XXI, r 37. P 75? 

as to arrest of, for not obeying notice to appear to show cause, O. XXI, 
r 37 (2, p 729 ^ ^ ^ , , 

where warrant directed under against person of, arrest may lake place at any 

application by, for order on decree-holder to certify satisfaction of decree, 
O XXI, r 2, p 673 ^ ^ 

remedies of, if decree holder does not ceinfy, 676 
procedure m case of obstruction b>, O XXI, r 98, p. 8ig. 
transfer of property by, after institution of suit, O. XXI, r. tor, p 824 
if order for possession is made before death of, possession given after bis 
death is good, 824 , , 

resisting or obstructing purchaser in obtaining possession of immoveable 
property, O. XXI. r 97. P 8«7. 
arrest and imprisonment of, s 55, p 221 

proceedings on appearance of, in obedience to notice under or after arrest, 
O XXI, r. 40, p 73' . 

subsistence money of, O. X\I, r 39, p 73° 

JUDGMENTS IN REM- 
what are they, 97, 

JUDICIAL PROCEEDING— 

no definition of, in this Code, i2 
meaning of, under other Acts, 12. 

JUDICIAL OFFICER— 

suit against, 479 , . 

when acts without jurisdiction, 479 
knowledge of want of jurisdiction, 479- 
actinu under honest beliej, 479 
immunity of, m respect of what acts, 479 
good faith, immaterial, 479 
cause of action against, 479 


URISDICTION- 


saving of, and procedure, s. 6. p.33- 
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JURISDICTION— 

actual value of claim prima facie determines, i M 
how determined, 114 

bonA file nature of claim and not decree deteimines, 1 14 
money value of original suit Rtcs, 115. 
territorial, iij 

addviions of claims not recoverable and entitled does not give, 1 14, ” 5 
if the over-valuation is bona fide it gives, 115. 

Court cannot sell properly over what it has no territorial, ll $• 

for the purpose of, claim under O XXI, r 99 is a fresh suit, 1 1 5, no 

in suit for restitution of conjugal lights, of what Court, 118 

s 1 5 regulates procedure, but does not deprive Courts of, 119 

of Munsif vested with Small Cause Court powers, 1 2i. 

of Small Cause Courts, in general, 121 

of Madras City Civil Court, 123 

what determines, of Presidency Small Cause Court, 122. 
of Provincial Small Cause Courts, 121 
of Court of Cantonment Magistrate, 123 
of Court of Requests, 123 
of Revenue Courts, 123 
objections to, how raised, 124 
objection to, when may be raised. 125, 126 
„ when may not be raised, 126 
where Court has no, 126, I 27 > 
want of, how far can be raised in second appeal, 126 
effect where want of, first raised in appeal, 125. 
there cannot be a waiver of, *23. 
when objection to, allowed . form of order, 126 
leading case on, 126 
in pan, 127 

distinction between irregularity and entire absence of, 127, is8. 
whether a Judge doing a judicial act on close holiday has, 128 
as to objections to, on ground that the officer whose act was impugned was 
not properly appointed, 128. 

in suit on mortgage-bond, if property situate entirely beyond, money-decree, 
only can be given, 132 

if only partly beyond, mortgage-decree can be passed, 132 

inhabitant for purposes of, means resident, 133 

resident at time of contract or suit sufficient, 133 

residence must be voliiniary, 133 

under High Court’s Charter meaning of dwelling, 134 

evidence of dwelling, 134, 135 

meaning of resides, 133, 140 

as regards insolvency, 136. 

as regards guardian and mmor, 135, 13b. 

as regards Partnership-suits, 136, 1232. 

as regards rent, 136 

carrying on business, 136. 

sale IS real test of carrying on business, 137, 

Zamindary business is not contemplated, 137. ’ 

as to whether 11 is necessary to carry on business personally to give, 137. 
personally works for gain, 137, 138. 
in suit against Government, 138 

Government to be sued where cause of action arises, 138. 
where suit for immoveable property in single district but within, of different 
Courts, s 17, p 138. 

regarding execution-proceedings in such circumstances, 138. 
where local limits of Courts ts uncertain, s 18, p. 139 
cause of action arises, 5 20, p. 140 

defendant, not wuhin, Court must gne leave, s. 20, p 140 

at commencement of suit uciually and voluntarily resides, 
s 20, p 140. 



[URISDICTION-(.vffA/; 

has permaoeni dwelling ai one place and lodges at another, 
s 20, expl I , p 140 

of Court, regarding Corporation. 2C^ expl n.p <4a 
when aefendant is domiciled in Name St.aie, p 143 

plaintiff may select his Court when suit may be filed in more than one Court, 
M3 

acquiescence of defendants who do not reside within local limits of the Juris- 
fliciion of ihe Court, where suit insiituied, s 20 .b), pp 140, 144 
onus of proof re>.aiding, 144 
in case of a suit by rcpresentatues, 144 
foreign decree, 144 
libel, 143 

lioond/es, promissory notes, Uonds, 145. 

setting aside of a decree on the ground of fraud, 145. 

goods sold, 146 

malicious prosecution, 146. 

partnership, 146 

setting aside a deed, 146. 

letters of Adnunistr.ntions, 146. 

extra-temional, 146. 

in suits for compensation for wrong to person or moveables s 19, pp 140, 141, 
objections to when ought to be taken, s. 21, p. 147 
want of, cannot be cured by transfer of suit, 149, 
service of summons where defendant resides within, of another 
Court, s 28 p. t$2- 
of Court executing decree, s. 38, p. 174 
BS to execution regarding property outside Untish Indi.i, 175. 
as to execution of decree when property outside, of Court, 177. 
when no suit lies by virtue of sec, 47 the suit will not fail for 
wfini of, how 200 

meaning of term, under $. 115, pp 351, 352 
section of Code not applicable to High Court in its ordin.iry or 
extraordinary civil, s 130, p 361. 

onus of proof 

recognised agents of parties lesiding out of, O 111 , r. 3, p. 459. 

in cases where several causes of action are loiued, O. 11 , r. 3, p. 45, 

plaint returned by Court for w.int of, O. VII, r. 10 t) p. 509 

service of summons where defend-int resides within, of another Court, and 


• •• has ceased 

to have, s 37, p. i 73 

execution of decree when property outside, of Court, s. 39 (l) ,p 174 
power of Small C.ause CuurC whrii property outside its, 178. 
power of Court executing decree to enquire into, of Court which passed 
decree, 6S0. 

Court can sell a mortgage-bond covering land outside its, 747. 
of wv.acb’.wst wwmo'.es.W prapescy, 747. 

It IS the value of the property in dispute and not the amount of the 
decree that determines, 765 

how, of Court determined in commission to make oariition, 867. 
when agreement of parties filed, ptriiesto be subject to Courts, O. XXXVI, 
r. 4, p 936. 

i’re Ariutrstion, REFRRKNCii to 
memorandum of appeal gives Judge, 176. 

sections of Code not applicable to High Court in its ordinary or extraordi- 
nary civil s 129, p 365 

power to refer to High Court questions of, in small cause, O. XLVI r 6 (t) * 

P • 

power uf District Court to submit for revision proceeedings had under 
mi»t.ike as to in small causes, O XLVI, r. 7 (l), p 1051. 
of High Court, under s. 13 Calcutta Letters Patent, 123;. 
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KARNAM- 

suit for the removal of, 56 
KARNAVAN - 

can alone sue and can be sued for tarwad property, 257 

represents tarwad ; this ho\Te%'er does not prevent a suit for an injunction 
10 restrain decree-holder from executing decree against him, 649 

KHOTI SETTLEMENT ACT— 
cases under, 73. 

under, a kkot is not a public officer, 237. 
percentage recovered by kkot is not salary, 257. 

KURTA— 

of a joint family may sue as such, otherwnse all members must be on the 
record as plaintiff or defendant, 414 


in It, 648. 

LAND ; ue iMMOVEvbLE Property; S\le of Immoveable Property. 

meaning of suits for, m s. 12 of Calcutta Letters Patent, 1226-1230 
LAND REGISTRATION- 

suit to set aside cancellation of, by Collector of, 56. 

LAND REVENUE- 

suit will he for declaration that lands are not subject to assessment with, 5( 
general rule regarding sale for, subject to what exception, 258. 

LANGUAGE- 

of plaints l37iP-37t. 
of appellate judgment 3. 137, p. 371. 
of Subordinate Court, s 137. p. 371. 


' (3). P. 37«. 


LANDLORD AND TENANT— 

this Code not to affect any law between, when, s. 4 (a), p. 3. 

LEAVE OF COURT— 

to institute suit where all defendants do not reside within jurisdiction of sue! 
court, s. 20, p 140. 

order graniinj! lease is not a mere formal order regulating procedure but ; 

condition precedent to jurudiclion, 144. 
should be disiinctly sought and obtained, and not inferred, 144. 
cannot he obtained after institution of sun, 144 


ill lue same instrument, 453. 
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LEAVE OF COURT— («n/rf) 

to amend statement where either party sues m a representative capacity. 
O. Vll, r. 9 (3), p. 509. 

to admit in evidence documents not produced when plaintiff filed, 0 . VII. 
r. 18, p. 515, 

to deliver interrogatories, O XI, r i, p SS 4 
when will not be given under O. XI, r 2, p 555 
application for leave to be made in chambers, 555. 

to adjourn sale, when wiihm Court-house precincts, O XXI, r 69, p. 774 
to decree-holder to hid for or buy property, O XXI, r '72, p 778 
a purchase by decree holder without, is not tfiso facto void, but is valid until 
set aside under O. XXI, r 72, 779 

where deci ee is against wife, must be obtoined in order to execute it .against 
the husband also, O XXII, r 7 (2), p 834 
in case of assignment pending suit, necessary m continue suit against person 
to whom such interest has come, O XXII, r 10, p, 836 

to allow plaintiff to withdraw with Iibenty to bring fresh suit O XXIII r i 

P 839 

when leave will and will not be granted under, O XXIII, r i, p. 840. 

form of order granting leave under, O XXIll^ r p. 841 

where minor elects to proceed with suit m his own name, O. XXXII, r. 12, 

P 905. 

to next friend or guardian to receive any money or moveable property on 
behalf of a minor, 0 XXXII, r. 6 p 898 
next friend or guardian ad titem not to compromise without, 0 XXXII, r. 7, 

P 899 

as to defendants appearing m suits on negotiable instruments under Order, 
XXXVII, p 939. 

to appellant to urge other grounds than those set forth by him, 0 . XLI, r. 2, 

P 974 

to be obtained where cause of action m suits for land arises only partly 
withm local limits, 1231. 

LEGAL PRACTITIONER - see ADVOCATE PtEVDBR. 

LEGAL REPRESENTATIVE- 

defioiiion of, s. 2 fit), p t2. 
suit against, when lies, 56. 
liability of, for costs, 168. 

■ procedure when cjuestion arises under s 47 as to who is a, for the purposes 
of that section, 188. 
who IS a, under s. 47, p 188. 
as to assignee being a, 188 

application for execution against, where to be made, 210. 

if judgment-debtor dies before decree is fully executed application may be * 
made for execution against bis, s. 5c\ p. 2lo. 
as to liabilities of a Mahomedan and Hindu, who disposes of properly in his 
possession, 2ii. 

all property in his possession bonnd, 3ii. 
liability of, s 50 (2), pp. 210, 216 

limited to assets which he received, s 50 (2X pp 310, 217. 
execution of decree against, of deceased for money to be paid out of 
deceased’s properly, s 52, pp. 2ij, 376. 
as well as purchases from them, 317. 


form of decree against, 637 
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LEGAL REPRESEKTATWE— 

form of decree wiili reference to Hindu, 646, 631. • 

application by, of joint decree-holder for execution, 0 XXI, r. 15, 693. 
claim by, that property auacbed IS his own, 752 

after judgment action does not abate but benefit ofjudgment goes to, of 

person obtaining It, 826 ^ ^ wn 

procedure where right to sue survives to surviving plaintiff, U. AAli, r. 3, 
p 829 ' ^ 

procedure when right to sue survives to surviving defendant, O XXII, r. 47, 
p 831 

if, does not apply under O XXII, r 3(1' suit abate', O, XXII, r. 3, (2', 
where dispute as to represenuuve of deceased plaintiff, O XXH, r. 5, p. 833 
, of insolvent to set aside abatement or dismisS'il. O XXH, r 835- 
right of, to enforce contract to refer to arbitration, 1 185 

LESSEE— 

suit by, where lessor out of possession, 41 5. 

LETTER- 

of request, to issue, when, s 77 , p 274 

as to piymcnt of postage for such, 143, p 373 

service of summons by, when defendant resides out of British India, 
0 V, r. 25, p 477 
practice as to forwarding such, 478. 
substitution of, for summons, O V. r 30 (1), p 4S1. 

contents of, substituied for summons and effect of the same, O V, r. 30 (2) 
pp 481, 483 

mode of sending such, O V, r 30 (3), p 482 

service on corporation or company by, O. XXIX, r 2,p 877 
LETTERS PATENT— 
section 12, p 1 14 
sec 13 , p ISO 
appeal under the, p 356 

Secretary of State’s despatch accomp,»nymg first Letters Patent, 1212-1219 
Calcutta Letters Patent, 1222-1243 
Allahabad Letters Patent, 1346 
Set Charter. Charter act. 

LETTERS OF ADMINISTRATION— 

where cause of action arises m a suit for, 146. 

LIBEL— 

cause of action arises where, 145. 

suit for, abates on death of plaintiff, 826 ' 

when temporary injunction allowed for, 953 

LIEN- 

attorncy’s, 23, 24 

„ on documcats 23 

effect of set off on, of pleader, O. Vlll, r, 6 {2', p 520. 

•* ,t , of Attorney, 528. 

no, can arise, if Court has not jurisdiction to bind real property, 645. 
LIMITATION— 

in suns brought upon foreign judgment, iia 
as to costs in appfil, 170, 

execution of decree, 178, 201, 205 



LIMITATION-(rt>//i'^) 

as lo execution of decrees, 201 

application for rxecuuon of decrees, s 48, p 202 
an application to arrest juifkjmcnt-debior in contravention of s 58, does not 
give a fresh starting point for, 22? 
of suits relating to puiiltc chanties, 296 
in suit to follow money m hands ot dharmnkarla, 296 
to oust a shebmt^ 296 

as to suits for compensation under s 95, 299 

against added parties in suits for partnership account, and compensation for 
illegal distraint, 428 

when party added as oefendant, O I, r 10 (5), p 428 
when party is added as co-plamtifif, 436 

no, when Court exercised power under O I, r. to {2), p 436 
with regard to joint-plamnff-', 437 
regarding appeal under O 1, r 10, p 437 
w here corporation sued in name of wrong officer, 437 
in case of assignees, 437 

plaint must show that cause of aetton is not barred by, 508. 
in case of plaints returned for amendment, 496. 

for the purpose of, date of suit is the date on which the plaint was originally 
filed, 510 

every suit filed after period of, mu't be dismissed. 519 


in application by the repres«nt.iuve of decree-holder, 700 
for restitution of congugal rights 719 
regarding execution of decree for document etc , 721. 
from the day on where notice to show cause why decree not to be executed 
issued or served, 707. 
where decree-holder does not certify, 675 
symbolical possession, 726 

date of disposal of claim is date from uiuch, in execution runs, 758. 
as to suits to establish rights to attached property, 766 

by minor, 767. 

other suits, 767. 

han 30 days prior to sale, 774. 


for applicaiion for repayment of purchase-money, Si 2. 

application for delivery uf immoveable property m occupation of judgment- 
debtor, 815 

in case of a perpetual lease by defendant and in favour of lessee, 815 
purchaser may sue fur possession within 12 years from date of possession by 
jud>;ment-debtor, S17. 
in case of mtnoi, 811 
limitation regarding appeal. 972, 973 
for application under O XXI, rr, 97, 9S, pp 818,819,835 
for application under O XXi, r 99, p 820 

application of person dispossessed, disputing right of decree-holder to be 
put in possession, 823 

in case of regular suit by a party dispossessed under O. XXI, r 103, p. 824. 
w hen an aoprllate C mn ord rs an aupe.-il to abate because no represrntat've 
of .npprliant is un record, limitation runs ^rom the date of original 
decree, 828 ^ 
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limitation— 

suit abates if application by legal representative Is not made within six 
months, 831 . . . , 

under O. XXII, r. 5, to have legal representative of the 


ring 

appeal by respondent may be extended. 843- . ^ wm 

in case ol withdrawal of suit, liroitatiorv law not affected, O, XXIU. r. 2, 
P 843 

in case of mutual open and current accounts, 866. 

acuon of Amin in a partition suit is not the executing of a process of exe- 
cution of within meaning of Limitation Act, 867- ■ et 

if defendant dies during enquiry as to pauperism of plaintiff, the special 
iiinitaiton under O XXll, r. 4. does not apply, 913 
with reference to application to sue as pauper dates from date of application, 
916 

period allowed to Government to recover Court-fees when pauper succeeds, 
91S 


1176. 

to set aside an award, 1178. 

to file award in matter referred to arbitration without inter- 
vention of Court, SIX months from date of such award, )i86. 
application to pass judgment m terms of award not application within terms 
of Limitation Act, 1 191 
ns to appeals, 972 

as to time m which memorandum of appeal may be rejected or amended, 
977 

in case of appeal by one of several plaintiffs, or defendants, .980 
for applicdtion for re^admission of appeal, one month from daft of dismissal 
996 

regarding adding of respondent, 997. 

rule of, in case of judgment-debior applying for refund of money taken out 
of Court by decree-holder in excess of decretal amount, 375. 
as to second appeals, 314. 
for appeals to Privy Council, 1036. 
to enforce order of King in Council, 1044 
of application for review, 1059, 1066 

for application to set aside ex parte order under cl 12 of the Calcutta Letters 
Patent, 1233 

for appeal against judgment under cl. 15 of the Calcutta Letters Patent, 1237. 
do against judgment under cl. 10 of the Allahabad Letters Patent, 1248 

LIMITATION ACT— 


the provisions of, dd not apply to the Registration Act, 32. 

*1 >1 do not .ipply to a suit lor profits under s. 93 (n) of the 

N. W. p. Rent Act, 32. 

»i _n do not apply to causes under Act X of 1859, p 32. 


I'lvh 040. 


14 of Limitation 


LIS PENDENS— 

where matter to be tried by .x Court is directly in issue in another suit bet- 
ween same parties, s, 10, p 79 

where two suits are pending 10 different Courts regarding same subject- 
proper guide In determining which suit should 
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LIS PENDENS— 

slay of execution pending suit between decree-holder and judgment-debtor 
O XXL r 29. P 713 

neither party to the litigation can alienate property in dispute so as to affect 
opponent after notice of filing of plaint, 723 
doctrine of, m England, 723 
as to following estate alienated, 724 
no difference between, and notice of suit, 724. 

as to distinction between the procedure to be followed where an equitable 
lien IS created /r/s.frw/e /r/^ and when there is an absolute sale by which 
legal estate is transferred, 724 
doctrine of, does not depend on notice, 725, 

purchaser at a time when appeal pending cakes the property subject to the 
result of appeal, 725 

alienation of property subject of suit after suit dismissed but befoic appeal 
preferred not opposed to doctrine of, 725 
procedure in case of assignment pending suit, O XXII, r 10, p S36 

LITIS CONTESTATIO- 
as to when it ceases, 725 

LOCAL GOVERNMENT— 

See Government 

make focal rules as to salts of land in txtcalion of decrees for money 
8 67, p 260 

as to transferring to Collector execution of certain decrees, s. yo, p : 6 u 
rules made by, 263. 

powers conferred by, on officer appointed by It with reference to suits relat* 
mg to public chanties, s 92, p 289 

may exempt certain persons from personal appearance, s 133, pp 367, 368. , 
power of, to require evidence to be recorded in Eoghsh, s. 138, p 371. 
remissinn of fee or postage by, s. 143. p 373 

powers conferred by, on officer appointed by It with reference to suits relat* 
mg to public chantes, s 99, p 289. 
persons authorued to act for, O. XXVJl, r 2, p 871. 

local LAW- 

is not affected by this Code, when. s. 4, (t), p 5r. » 

with reference to appointing a guardian or manager for person of unsound 
mind, O. XXXn, r. 15, p 906 

local LL’IIITS— 

of High Court’s ordinary original civil jurisdiction, 145, 

LUNATICS— 

provisions relating to,'0 XXXII, r 15, p. 906 5 p 907 

See Suits by or against minors and persons or unsound mind 

MADRAS— 


Council of, 480. 
•-Officers for acts ul/ra 


MAGISTRATE— 

exemption of, from arrest under civil process, s. ijj, p jdg. 
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MAHOxMEDAN LAW— 

a creditor is only entitled to sue one heir when the whole estate is in his 
possession, 56 . . 

if heirs have divided property, a creditor can only reco'cr against each 
according to his share, 56. 

where decree obtained for debt against a deceased person represented by her 
minor son represented by his guardian, U was held that the sale of her 

property passed good title of the whole to the purchaser, 651. 

decree by consent against one heir of a deceased debtor cannot bind the 
other heirs, 219, 357, 651 

MAlNTENANCE- 

unchaslc widow no right to, 56 

chaste widow no right to, against father-in>law who has not ancestral pro- 
perty, 56 , . . 

of wife, daughter, and daughter-m-law, 57. 
of illegitimate son, §7. 

member of a tanvad living m the /ancitd house cannot sue for, 58 ' 
amount of, 58 

right to fuiuie, nut liable to aitachmcol, s 60 (n), p 2:9 

land assigned to a widow fur her, with proviso against alienation, 230. 

arrears of, due can be attached, 235 

decree for, should not only declare (he sum payable m fuiure, but also direct 
It to be paid, 639 

in respect of a Mahomedan wife against her husband, 646. 
arrears of, sued fut by a Hindu, 646. 

decree for, to be paid at a certain rate per month stands on the same fooling 
as a decree ordering pa>ment by instalments and may be executed from 
time to time as the instalments fall due, 714 

MALICE- 

what IS, JO 

sun for, lies when, jo, 

MALICIOUS PROSECUTION- 

where cause of action arises in a suit for, 146 

issues in, are whether former complainant acted maliciously and without 
probable cause, ■;94 

MALIKANA RIGHT— 
not attachable, 239 
MAMLATUAR— 

when suit for possession will lie in Court of, 63 
cfTect of dismissal of suit by, on question of res-judicata, 100, 
power to levy costs, 171. 
suits by minors in Court of, 887 
MARGINAL NOTES— ' 


are not part of enactment and cannot be referred to for construing it, 6- 
MANAGER— 

service on, by whom defendant carries on business, O V, r. 13. p 470. 
ofa Hindu family no power to revive by acknowledgment barred dcot, 649. 
of an tnlini & estate, can sell property when, 649. 

with re<ard to delivery of debts and shares in public companies, O XXI, 
r. 7<\(3\ |> 784 1 K I 

a* to p^eteniul claim by, under a Receiver over attaching creditors, 962. 
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MARK— 

included m ‘s'gn’, when and when not, 30, 31 
MARKET VALUE— 

ronimissio'i to .tsceitam, O XWI, r 9, p 860 
MARRIAGE— 

a suit will lie for dec! irat>»n that a in.nri.n;c is invalid, 3S 
a suit will lie for the constderition of i, amonjj Hindus, 38 
no suit on a contra*.! among Hindus th.it on li.ippcning of a certain event, 
IS to become null and void, 38 

contract by a ^l.lhomedan with first wife not to marry a second is not illegal, 

38 

no suit will lie for specific performance of an agreement to, 39 
contract to marrv a minor on payment of a consideration is void, 39 
as to a suit to ded ire a, void among Parsees, 39 
suit far declaration of, among Hindus, 39 
suit for declaration of nullity of, of a Hindu minor, 71 
of female party does not abate sun, O XXII, r. 7, p 833 
an injunction will not be granted to restrain a Hindu woman from marrying 
her minor daughter to a third parly pending the decision of a suit for 
specific peiforiiiance of a coniiact of, 953 

MARRIED WOMAN — 

cannot be guardian <irf Htem of minor, 896 
MASTER OF SHIP- 

agent of his owner or ch.irterer, O. V, r 13 (2), p 470 
MATERIAL IRREGULARITY— 

where. High Court can call for records of the case, s n;, pp. 349, 3J0 
this means an irregularity which has produced error or defect in the decision 
of the case upon the merits, 355 
omission to beat drum 10 attaching immoveable property is, 748 
for proclamation in be published less than 30 days prior to sale, 774 
as regards sale of immoveable property, 798. 799 
MEMORANDU.M— 

of documents to be endorsed on, or annexed to plaint, O VI I, r. 14, p $ i 4 - 
when evidence not taken down by Judge, O XVIII, r 8, p. 624. 
sepvrate, on each witness should be recorded in vcrn.vcular of Judge, 624 
vernacular record and not, IS looked upon as the deposition of the witness, 
624 

of evidence in unappeal.vble cases, O XVIII, r. 13, p. 626. 

Judge unable to make such, to record reasons of h;s inability, O. XVIII, r, 
14, p 626 

of evidence produced when applicant is pauper, O. XXXIII, r. 7, p 914. 

See Appeals. 

MERCANTILE USAGE— 
with regard to interest, 159 
MESNE-PROriTS— 

definition of s. 2 fia). p 13 

how talcuUteil, 13 14, 662. 

what other pr..fii». cover, 14. 

fiom whit il lie allowed. 15. 

proof necess.try to Cstaolish a claim for, 15. 
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MESNE-PROFITS— (««/</) 

effect of a decree for, 17. 

decree for, against shebait, 17 

form of decree for, (contribution), 17. 

as to the meaning of the date when they are ascertained, 17 
period after decree for which, may be allowed, 17. 
distinction between, and interest thereon, 18. 
general rule as to interest on, 18. 

the decision determining the period for which they are recoverable, is 
appealable, 18. , 

. . . - c — ti „ ''ourts and therefore second 

500 m value, 18. 


0. 11, r. 4, p. 452* 

statement of amount m suit for, O VI I, r. 2, p 505 
decree for, 0 XX, r 12, p 658 
may be allowed on partition, 659. 

Court-fee chargeable on, a claim for, 659. 

form of decree for, 659. 

interpretation of decree for, 659 

IQ be calculated up to possession being delivered, 660 

determination of, continuation of suit, 660 

interest on, 660. 

effect of the declaration, 660 

the enquiry regarding, not affected by limitation, 660 

practice in case for, 661. 

amount of, that can be allowed, 661. 

liability for, extends to sums actually received, 663 

court may determine amount of, prior to suit, O XX, r. 12, p 658. 

when new suit for, is barred, 661 

attachment in decree for amount of which to be subsequently ascertained, 
O XXI, r 43. P 734 

m suit for damages for, against several defendants each of whom has taken 
possession of a distinct portion of a share, damages maybe apportioned 
among them , otherwise, where the defendants have taken joint possession, 
734 

execution for, should not be allowed to issue against a pro forma defendant, 
734 

actual occupiers as well .is the lessors will be held liable for, 734 
MILITARY MEN— 

stipends and gratuities allowed by Government to, not attachable in exe- 
ctfcrun, s. do, p 228. 
as to attachment of pay of, 237. 

See Suirs bvand against siilitarv men. 

MINISTERIAL AND JUDICIAL ACTS— 

when and when not judicial officers liable for, 479 
MINOR— 

when suit against or by, will lie, 58. 
removal of, out of guardian’s custody, 143. 

as to how far provisions regarding discovery .and inspection apply to, O. XI, 
/•23.P S75- 

with reference to attached property, may bring suit under O XXI, r. 63, 
withn one year of attaining his ma|ority, 766. 
how fir rules as to <ales bmd, 8lt. 
suits by pauper, who is, 910. 

Sec Suits by and against minors. 
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MINOR CHILDREN— 
suit to recover, 58 
MISCELLANEOUS- 

proceedings, procedure of Code to be followed tn, s 141, p, 372 
M/S;OINDER— 

no suit shall be defeated by reason of the, of parties, and causes of action 
when, s, 99, p. 307 ; O. I, r. 9, p. 426 ’ 

of parties, 417 
division of cases of, 426 
of plaintiffs, 426 
of defendants, 426 

of causes of action or subjects of suits, 426. 
of plaintiffs and, of causes of action, or subjects of suit, 426. 
of defendants and of causes of .action, or subjects of suits, 426 
time for taking objection as to practice, O, 1 , r 13, p, 440 , O. II, r 7. p. 
456. 

MORTGAGE— 

owner of a share in the equity of redemption can redeem whole, 58 
Court may give decree in suit on, though property partly situated beyond 
jurisdiction, 132 

as to who should be made defendants in a suit lor foreclosure, 418. 
frame of suit for, 444 . 445 > 448 . 

failure on a suit of simple ejectment does not affect a subsequent suit to 
enforce a mortgagor’s right to redeem, 448 
mortgagee bound to produce deed, but not the title-deed for inspection of 
mortgagor, 569 

where mortgagee’s title to redeem is admitted, he must pay principal, interest 
and costs before production of title-deed, 570 
contents of usual decree before Tran.fer of Property Act, 643 
contents of decrees, 643 
redemption of, 644. 

purchaser of mortgagee's decree holding lease from mortgagor of pLirt of the 
mortgaged property may execute it, 699 
decree for the amount of, debt may be transferred to the assignee of a 
portion of the equity of redemption, 699. 
as to execution of a decree obtained against a widow on a, bond against the 
reversioners as her legal representatives, 199. 
recovery of a debt due on a, which is sold jointly with the interest in 
immoveable property, 739. 
attachment of, debt, 747. 
sale under a, 748 

execution of a, decree m Bengal governed by rules made under Transfer of 
Property Act, 748 

a, decree may be immoveable property within O. XXI, r 53, p 748. 
continuance of attachment subject to, XXI, r. 62, p. 759. 
as to property sold subject to a, 270 
estoppel in reference to a, 270. 

provisions for sale of immoveable property govern sale of decree declarin? 

a charge on land, 785 ® 

compromise of suit, S44. 

Suits re/atin^ to — 
parties to, O XXXIV, r. 1, p 921. 
meaning of “all persons having an interest," 921. 
prior mortgagees are not necessary parties in, 921 
effect of non-joinder of parties in, 921. 
effect of, when a subsequent mortgagee not made a party, q-*- 
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MORTGAGE— 

Suits relating to — (contd ) 

preliramary decree m foreclosure-suit, O. XXXlV, r 2, p. 922. 
as to ch irginfi of jntcrcit, up to irhat d^te, 923 
as to rate of lntere^t and compound interest, 933 
as to method of taking accounts, 923 

niortgnj'ee failing to assert his claim in a suit brought by another mortgagee 
cannot bring another suit to enforce it, 923 
final decree in forerlosuie suit, O XXXIV, r 3, p, 923. 
payment to be made into Court, 924 

preliminary decree in suit for sale, O XXXlV, r 4 - P 9-4 
power of Court to decree sale m foieclosure suit, O XXXIV, r. 4(2), p ^^ 4 - 
interest to be allowed in suit for sale, 924 
‘future interest’ means inteicst to the date of redization, 924 
a decree for sale may be treated as a money-decree, when, 925. 
decree when there are several mortgagees, 925 
when a decree for sale passed m foreclosure suit, 925 
final decree in suit for sale, O XXXlV, r. 5, p 925 
mortgagor was gn en right to redeem at any time before sale, 926 
recovery of balance due on .■» mortgage, O. XXXlV, r 6 , p. 926 
as to luniiation under, 0 XXXIV, r 6, p 926 
preliminary decree m redempiton-suit, O XXXlV, r 7, p 926. 
as 1(1 law regarding the subject of right to redeem, 927. 
final decree in redempbon-sun, O XXXlV, t 8. p 927 
decree where nothing is found due upon account or where mortgagee has 
been overpaid, 0 XXXiV, 1 9, p 928 
as to costs of mortgagee subsequent to decree, 0 XXXIV, r 10, p 939 
right of mesne mortgagee to redeem and foreclo-e. O XXXIV, r. 1 1, p 929 
sale of property subject to prior mortgage, O XXXIV, r 12, p 929 
application of proceeds, O XXXIV, r. 13, p 930 

suit fur sale necessary for bringing mortgaged property to sale, 0 , XXXIV, 
r 13, p 930 

proMsions relating to, apply to charges, O XXXIV, r 14, p 931. 
MOTION- 

it IS not the practice to hear more than one Counsel or takd in support of an 
original, or application against which no cause has beer, shewn in the 
first msi.'ince, 620 

MOVEABLE PROPERTY— 

what It includes, 19 
growing crops .ire, 19. 

suits for, where to be instituted, s. 16 (^), pp 128, 129 
suits for compcnsaium for wioug^ to, s. 19, p. J39 
liable to aitachinent, s 60, pp 228, 229 
contents of decree fur, O r. 10, p 654 

attachment of, not in possession of judgment-debtor, O XXI, r 46 p 717 
description of, 738 ’ 

.nitachment of, in possession of judgment-debtor, O. XXI. r. d. 
wh.it IS and what is net, 735., 

SeeS\i.t OF Mo\r MILK Vkopcrtv. 

mukhtars- 

deahngs of pleader niih, 27. 
i-.isconducl of, 28 
as recognised .agents, 459 

as to communic.mons wuh, being confidential, t6o 
See AGENT. 
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MULTIFARIOUSNESS— 

suits held to be nuiUi^trious, 455 
procedur" to be fnllon’ccl 455 
duty of Ai'peltate Court, 455. 

MUNICIPALITY— 

no suit "ill lie to compel a mofussil, to grant a license under sec. 339 of Act 
III of 1S84. p 58 

when suit will lie against and when not, 58, 59 
rulings regarding notice of action in suits against, 60. 

MUNICIPAL COMMISSIONER— 

IS a public servant, but not a public officer, 30 
MUNICIPAL OFFICE— 

suit for a declaration of right to \ote, for, will He. 60 
MUNSIF— 

S ower to village, to transfer suns, 151 

as 0 i"er under money decree to sell a share to property lying tinder three 
Munsiffis, 177 

cannot exercise jurisdiction when subject matter of suit f.ilU outside junsdic* 
non. 177 

can sell property beyond his jurisdiction, 177 

may execute a transferred decree of any amount and is not limited to his 
ordinary jurisdiction, 178 

grade of Court of, in North Western Provinces, 241. 

NATIVE SfATE- 

executinn of decrees m s $3. p 182 
of Native Siates in Hrittsh India, s 44, p 183 

NEGOTIABLE INbTRUMENTS- 

cause of action arises in case of. 146 
suits on lost, O V'll.r t6, p 514 
fttt.ifhment of, 0 .KXf. r ti. p 74? 
sile of, in execuiiiiii, O XXI, r 76, p 782 
transfer of, O XXI, r 80, p 784 
Summtiry Ptoce.iurc 

Courts m which such summary suits may be instituted, O XXXVII, r. i, 
P 938 

jnstiiunon of summary suns upon bills of exchange, &c , O XXXVfJ, r. 2, 
p 938 

whit IS a negoinble instrument, 039 

optional wiih plainiiff to bring, or ordinary suit, 939 

period within whitb such summary -uits most be brought, 939 

defendant to show cause within ten d.ays, 939 

Court may exiend time, 939 

no interes’ .iliowfd m, 940 

when defendant mn' appe.nr and defend. O XXX VIl, r 7, p 940 
when order of Court for decree to beobtai >ed, 941 
when Court mav se< aside decree, O XXXVII, r 4, p 941 
form of decree, 785 

appeal lies fiom an order refusing to set aside ev parte decree. 942. 
power of C >urt I'l Older bill or note, &c, to be deposited with officer of 
Courf, O XXXlTJ, r J, p 942 

recovery of c I'ts "f noung non-acceptance of dishonoured bill or note. 
O XXXll, r 6 p 942 

procedure in such summary* suits, O XXXII, r 7, p 943. 
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MORTGAGE— 

Sui/s relating /<>— (conld ) 

preliminary decree in forec)Osure-suu, O. XXXIV, r. 2, p. 922 
a> to chirginj,' of interest, up to what dale, 922 ♦ 

as to rate of interest and compound interest, 923 
as to method of taking accounts, 923 

niortpaj’ee fading to as»eri hi» claim m a suit brought by another mortgagee 
cannot bring another suit to enf'»rce 11, 923 
final decree in foreclosure suit, O XXXIV, r 3, p 923. 
payment to be made into Court, 924 

preliminary decree in suit for sale, O XXXlV, r 4. p 924. 
power of Court to decree sale in foreclosure suit, O XXXlV, r. 4(2), p 924 - 
interest to be nlluived m suit for sale, 924 
‘future interest’ means interest to the date of reahration, 924 
a decree for sale may be treated as a money-decree, when, 925- 
decree when there are several mortgagees, 925 
when a decree for sale passed lu foreclosure suit, 925 
final decree in suit for sate, O XXXlV, r. 5, p 925 
mortgagor was gi\en right to redeem at any time before sale, 926. 
recovery of balance due on a mortgage, O XXXlV, r 6, p 926. 
ns to luniiation under, O XXXI\’, r 6, p 926 
prelimimry decree m redempnon-sini, O XXXIV, r. 7, p. 926 
as to law regarding the subject of right to redeem, 927. 
final decree in redempiion-suii, O XXXIV, r 8, p 927. 
decree where nothing IS found due upon account or where mortgagee has 
been overpaid. 0 XXXlV, r 9, p 928 
as to costs of mortgagee subsequent to decree, O XXXlV, r 10, p 939 
right of mesne mortgagee to redeem and forechi'C. O XXXIV, r.ii,p 929 
sale of property subject to prior mortgage. O XXXlV, r. is, p 939. 
application of proceeds, O XXXlV, r 13. p 930. 

suit for sale necessary for bringing mortgaged property to sale, 0 . XXXIV, 
r. 13, p 930 

protisiona relating to, apply to charges, O. XXXlV, r. 14, p 931. 
MOTION- 

u IS not the practice to hear more than one Counsel or \akil in suppnri of an 
origm-al, or application against which no cause has been shewn m the 
first instance, 6:0 

MOVEAULE I’ROrERTY— 

what It includes, 19 
growing crops .iie, 19. 

suits for, where to be Instituted, s. 16 ( /). pp 128, 129 
suits for compensation for wrongs to, s ig, p. 139. 
liable to att.achmcni, s 60 pu 22S, 229 
contents of decree fur, O XX, r ir», p 654. 

attachment of, not in po>se»>ioi» of judgment-debtor, O XXL r. 46 p 7t7 

description of, 738 > t , r rj/ 

ntt.ichmcnt of, in possession of judgment-debtor, O. XXl. r. 4t. n 7t4 
what IS and what IS n<-T, 735 , * 

5 reSsLE ot Monkmilk Vkopertv. 

mukhtars- 

dealings of pleader wuh, 27. 
misconduct of, 28 
as recognised agents, 459 

as to communic.uion* with, being ccmfidential, 560 
Ste AGENT. 
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MULTIFARIOUSNESS— 

suits held to be mnltifinoas, 455 
procedur- to be fulloued 455 
duty cif Aopel^aie Court, 455 
MUNICIPALITY— 

no suit will be to compel a mofussil, to grant .1 license under sec. 330 of Act 
III of 1S84, p sS 

when suit will be rfg.iinsi and when not, 5S, 59 
rulings regarding notice of action m suits against, 60 

• MUNICIPAL COMMISSIONER— 

is a public servant, but not a public officer, 30 
MUNICIPAL OFFICE— 

suit for a declaration of right to \ote, for, will he. 60 
MUNSIF— 

power to village, to transfer suns, 151 

has I) iwer under money decree to sell a share «n property lying under three 
Munsiffis, 177 

cannot exercise jurisdiction when subiect-maiter of suit falls outside jurisdic- 
tion. t77 

can se)} property beyond his jonsdiciion, ipy 

may execute a transferred decree of any amount and is not limited to his 
ordinary jurisdiction, 178. , 

grade of Court of, in North Western Provinces, 241. 

NATIVE STATE- 

cxecutmn of decrees in s 53, p 18: 
of Native Si-atC' in British India, s 44, p 183 

NEGOTIABLE INSTRUMENTS- 

cause of action arises in case of. 146 
suits on lost, 0 \'n. r 16, p 514 
.attachment of, 0 XXI, r 51. p 74* 
sale of, in execution, 0 XXI, r 76, p 782 
transfer of, O XXI, r 80. p. 784 
Sunonary Ptoceciure 

Courts m which such summary suits may be instituted, O. XXXVII, r. t, 
p 938 

institution of summary suns upon bills of exchange, iS:c , O. XXXVII, r. 2, 


Court may exiend tune, 939 
no interest .allowrd in, 940 

.... a rs W-yvr.i . - p 940 


appeal lies from an order refusing to set aside ex parle decree, 942. 
power of Court In order bill or note, 5:2, to be deposited with officer of 
Court, O XXXVII, r. 5, p 942 

reenvery of c">is '>f noting non-.acceptance of dishonoured bill or note 
O XXXU, r 6 p 942 ’ 

procedure in such summary suits, O XXXU, r. 7, p. 942. 
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NEXT FRIEND ; sis Minor Suits by Minors 
NEW SECTIONS- 

12, bar to f'jrther suit, iii 

2$, power of Governor-Generalin Council to transfer suit, p 151 
30, power of Court to order discovery etc., p 153. 

36, .application of the provisions of this Code to the execution of orders, 
40, as to transfer of decree to Court in another province, 179 


94, supplementary powers of Court, 297. 

97, regardinj’ appeal for final decree, when no appeal from preliminary 
decree, 304 

103, power of High Court to determine issues of fact in second appeal, 333. 
12 1-128, rules, effect of ; and how and by whom to be made, etc, 362*365, 
134, regarding arrest other than m execution of decree, 368. 

146, proceedings by or against tepresemaiivo, 376. 

147, consent or agreement by persons under disability, 276. 

148, Court can gr.sni enlargement of ume, when, 377. 

tan «r fV..., a.. t., . J.at.._. • ^ 77 . 

court tnansferred, 377. 


NON-JOINDER— Parties, Joinder of 

no suit to be defeated far, O. I, r. 9, p. 426. 
not fatal, 426, 427. 
sshen fatal, 427. 

time for taking objection as to practice, O. I, r. 13, p 440 
in appeal, effect of, 997. 

NOTICE- 

want of, docs not render transfer of suit void, 149 


" ' ■ ng some interest, 0 I, 

notices and orders in writing to be sen-ed in same w.ty as summons. 
XLV'lIl, r. 2, p 1069 

lobe given to opposite party before setting aside rr/ar* decree, 0 IX, 
^ r 14^ p. 549 . , _ 


In 1,1.' ...v*.. i ' r “ ui Mcnr next friend to d*fc'td.mt, 902. 

' O. XXXIX. r 3. p. 957. 

• "f” ‘o arbitration, Sch. 11 . para. 17 (3), p. ^ 
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NOTICE— 

to be giien to Court whojc decree is appealed against. O. XLI, r. 13, p. 991, 
power to dismiss appeal without sending to Jow'er Court, O XLI, r ii 
P 990 

on appeils, O XLI, rr. i^, 15, pp 991 992 
NOTIFICATIONS— 

under s 4J, p 1S3 'foot note* 

under s 92. p 296 

under s 55 t p 222 

under s. 55, XXX\’ 1 I. r 1, p. 958 

under s 93, p 296 

NUISANCE- 

suits relating to public, s. 91, pp. 288, 289 
forms of public, 289 
public, distinguished from private, 286 
OATH— (sec Affidavit! 

OHJECTS & REASONS- 

statement of, cannot be referred to m the interpretation of the Act, 6. 

OFFICE DIGNITV— 

when suit will lie for, and when not. 60. 

Set Suits bv snd \gsi.vst military 

OFFICERS OF COURT— 

ma)* be directed by Court to do non-judtcial or quasi-judicial acts, s isS (1), 

p. 364-765 

having anv duty to perform in connection with any sale, 
not to bid for or buy property sold, O XXI, r. 73, p 780 
amendment of memorandum of appeal to be attested by 0 . XXI, r. 3, p 976. 
registry of memorandum of appeal by, XLI, r. 9, p 7S9 

OFFICIAL ASSIGNEE— 
costs of, 167 

not a necessary party in suit for money debt against insolvent, 415. 
order vesimg estate or judgment-debtor in, docs not give him greater interest 
in It than the insolvent bad, 737. 
application by, to releasi* property of insolvent debtor. 752 
in insolvency proceedings instituted before suit brought against the insolvent, 
cannot be made a party under, 836 
when, may apply for temporary injunction, 933. 

OFFICIAL LIQUIDATOR— 

costs of, 167. 

plaint on behalf, of, 503. 

OFFICIAL TRUSTEE OF BENGAL.— 

IS a public olficer, 29. 

OMISSION— 

to sue for one of several remedies, O. II, r. 2 (a), p. 441. 

leave of Court neccss.iry to sue for one of several remedies omitted, O. II, 
r. 2 (3), p. 441. 

meaning of the words “ omit to sue in respect of or intentionally relinquish " 
in O. II, r. 3, p. 45 °- 
to settle issues, 394. 

by lower Court to frame or try any issue, O, XLI, r 25, p. toio. 

85 
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ONUS— 

of proof on plaintiff where defendant is not within lunsdictio i, 144. 
in possession of representative, of, when property is siired in execution, 212 
in case of prior ailachmeni, 239 

when docuTient altered, on person clainnni; undxr it, jSj- 

no invariable role that in suit for mense profits the, i» on the defendants, 619 

lest as to, of proof, 619. 

when no question of, of proof arises, 619 

in re,;ular suit brought to set aside order in claim case, 762 

m cases of resistance to execuiion„ 823. 

of proof where application to set aside sale of land, Soi. 

ORDER— 

meaning of, s 2(14), p. 19. 

when decree, g. 

when not decree, 9. to 

rcjeciinq plaint, a decree, s. 2 (2' p 6. 

of dismissal for default, not a decree, s 2 (a , p 7. 

directing v-erta'P accounts to he taken, not a decree, 7 

examples of, amounting to decree, 9. 10. 19, 20 

granting probate, is a decree, 1 1. 

under s 47, Act IV of >8S2, extending tunc for payment of the mortgage 
money is a decree, 1 1. 
punishing contempt is not decree, 19 
examples of certain, not amounting to deciees, tg, lo. 
interlocutury, when A’w Judicata, 104. 
order for costs is a decree, when, 170 
required by th's Code to be m wntting s 42, p 373 
as to amendment of, when and ho# made, » 152, p 377.378 
which are appealable s. 104, pp 333 334 (see Appeals from orders) 
which may he reviewed, s. 114, p. 549. 

to substitue or add phiintiff, O I. r 10(1', p 428 
dismissing or adding parties, O I, r. 10 (2), p 428 
Court may, sepaiate tci.als when several cause* of action joined, O 11 , r. 6, 
P 455 

form of returning plaint, 5 12 

rejecting plaints to be recorded, O Vll, r 12, p. 513. 

Coun may, defendent or plaintiff 10 appear m person, 0 V, r 3, p 467. 

when Court well no*, person lo ano-ar t>er»on.ilh, O. V, r 4, p 467 

Court may, siibsututed service, O V, r. 20, p 474 

10 be seried in the lamc wav as -uirmor.s, O XLVIII, r 2, p 1069 

dismissing suit, O IX, r 2, p ^32 

setting aside dismissal of suit, O IX, r 4, p 533. 

in case of non*attendince ofone or more of several plaintiffs, O. IX, r. 10, 
p 54 i. 

defend.ants, O. IX, r n, p, 541. 
setting aside /x/»ar/<> decree, O. IX, r 13. p 542 

when party fads to present Written slatement called for by Court, O. VIII, 
t. 10, p. 530. 

for service of interrogatories on ufiiccr of Corporation orcompanv, O. XI, 

r, 5.p 556. 

when person interrogated omits or refuses to .mswer, O Xl. r. 1 1, p. 5O3. 
as to discovery of documents, O- XI, r. |2. p \hx. 
for production of documents, O. XI. r. I4, p 566 
' must be made by the Court and should not 

issue against any person not a pirty, not 
. _ even .x party's solicitor, 367. 

"hich right to discovery depends to be first determined, 
O. XI. r. 20, ppp 573, 574 
a» to e^nenves i>f witness, O XVI, r. 4, p C03. 
attend \nt|c of derlir.ant for rrns«*etxmin itio'*. O. XlX, r. 2 p 630 
atier decree for p.ymcnt by instalment*, O XX, r. li. p. 654. 
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ORDER— 

in admmisfrntion suits, O XX, r. tj, p 66?. 
staying execution, 0 XXI, r 26, p. 711 
for commission, O XXVI, r 2, p 856 

obtained without next fnend or gu.irdian may be discharged, O. XXXII, 
r 5 (2), p 898. 

for removal of next friend, O. XXXII, r 9 (2), p 90J, 

by minor, O. XXXII, r. 9 f i , p 902. 
for apomtment of uuardian nrf /t/em, O XXXlI, r 3, p 891 
for attachment before imlgment, O XXXVIII, r. 7, p 949. 
for injunction, O- XXXlX. r 1, p 951 

for injunction may be dischaiged, varied or set aside, O. XXXIX, r. 4, 
P 957- 

interlocutory, pp 958, 96? 

orders appealable, O XLIIl.p 1029 

admitting appeal to King in Council, O. XLV, r. 8, p 1037 

further security or payment, O XLV, r. to p. 103S. 

procedure to enforce, of Kme >n Council, O XLV, r. IS, p. 1044. 

which may be reviewed, O XLVIl, r 1, p 1053. 

ORISSA— 

tributary mehaU of, do not form part of British India, 2 
PAPER-BOOK— 

as to filing of, in appeals, p 994 
PARDANA&HEEN- 

arrest of $ 36, pp 224, 240 

exemption of, from appearing personally, s. 132, p 367. 

See PUKDV Ladie:s 
PARTIES— 


who may appeal, 3Qt, 302. 

when exempted from arrest, s 135, p 368. 


Appeanxnce of— 

when Court may order parties tn anoear in person, O X r 3, p 467 
when, m person not necessary, O V,' r 3, p 467 
shall appear on day fixed in defendant’s summons, O. IX, r. i, p 531. 
appearance, what is not, 531 
” wh.tis, 532 

suit dismissed if neither party appears O. IX r 3 p 533 
when plaintiff mty bring fresh suit for default m summons or Court may 
restore suit to its file, O. IX, r. l, p 533 
procedure when nniy plaintiff appears, O. IX r 6 (i). p JJJ 

when summons duly served, O IX. r. 6 li) (a), p. 35. 

not duly served O IX r. 6 f l) 16), 535. 
serscd but not in due time, O. IX, r (i) 

^ (c), P 535 

procedure where defendant appears on day of adjourned hearing and assigns 
good cause for previous non-apoearance, O IX r. 7, p 337. 

” " defendant only appe.irs, O IX, r 8, p 537. 

on non-attendance of witness, 538 

when parties not present, case should be dismissed, not struck off, 53S 
decree against defaulting plaintift bars fresh suit, O IX, r. 9, p 538 

but he nny apply for an order to set 
aside the dismis al, 6. IX, r g, p 538 
to what cases applies, O IX. t 9, p. 539 
” ” " does not apply, 538 

what is sufficient cause to have dismissal set aside, 540 
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Appf'.xrance 5/— (conin ) 

order refusing' to set as)dc dismissal appcilaWe, 541 , , a. 

prnredurc >n c-ise of non-attetidance of one ^or more of several piaintins, 
O IX, r. 10. p 54 » 

” ” ” ''' of one of several defendan's, O IX, r. ti, p- 54 t- 

consequence of non-attendance, without suffiaent cause shewn of party 
ordered to appear m person, O, IX, r I 3 , p 54* 
when part') absent, pleader present, 541 
penalty in case of refusal to attend, 542 

execution lor mesne profits not to issue against pro for via, 734 
on death of one of several, O XXll, r 4 » p 85* 
sole, Q XX M, r 4, p 831 

who are rceessary, in application to refer to arbitration. 1163 
Exatninaltan of~ 


for ascertaining whether allegations m the pleading are admitted or not, O. 
X. *■ fi P 550 

orally in Court, 0 X, r 5, p 

substance to he written, O X, r 3, p 551 

consequenre of refusal to answer question, O X. r 4, p. 55 t- 

Jointiir ef— 


wrong pUintifT, 0 I, r. to(il, p 438 
Court mty Add or rti’-.miss pvnies, O l,r (C',p 4iS 
consent of person added a» plaintiff or next fnend, 0 1, r. 10 (jl, 0. 458. 
when def"ndant added, plaint to be amended O I, r. 10 U), p. 4=8 
ge«er.il rule as regards joining paities, 430 
meaning of questions involved m suit, 430 
new causes of action. 431 
nature of suit, not to be changed, 43t 
nrty must be added, 431 


necessary party n 
as plaintiff, 43t 
as defendant, 433 
in fore-'lnsurs suit, 43J 
m su’d by joint family, 432 
in suit for compelling mutation, 433. 
in partncrs-suiis, 433 
in piriuion, 432 
Rent Act, 433 

possession by a member of a joint family, 433. 
cases of fight of settlement, 433. 
o'her ca<es, 434. 
when unnecessary, 434. 
corporation, 435 
Government, 435 
jo n* Hindu family, 435. 
rent suit, 435. 
s*par.a*e registration, 436 
ip'CifiC p*ifortnance, 436. 
r-, -a*, on, 43d 

limit uion where Court exeittsed powers under, 0 . 1 , r. to, eVi, 


P < 3 ''- 


p'aintiffs must he added, 437, 
a-p-al, 437. 

I'.v caa-er,}, 437, 
er-po'i'.oo. J37. 

>' *a- ft f iri,, 137, 438. 

/a’p'y. 43 '?. 

■ . cr. 

' * *' i-'< 0 •*. 4 jR 
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PARTlES~(di>«/^) 

Jomder <>/■— (contd ) 
appeal, 432 

power of Appeihte, Court to add patties, 439 
conduct of still, O. I. r Ji, p 439. 

where defendant added, plaintiff to amend plamt and to serve copy of new 
summons on all defendants, O. I, r 10 UX P 428 
time for taking objections to noo-joind<« or misjoinder, O. I, r >3, p 440. 
ground of objection subsequently ansen, 440. 
practice, 440. 
appeal, 440. 

authority gtven by defendants or platncdTs for another to appear far them, 
O I, r. 72 II), p. 439 

must be in writing and signed by partj' giving tt, O. I, r. IJ (2), p. 439. 
Sfttfocndit 

no decree to be reversed for, when, 5. 99, p 307 
SUM not Jo fad by reason of, O !, t 9, p. 416. 
five classes of, 426 

IS not an objection to be taken m special appeal, 437 
non-jQinder, 427. 

P/ainit^s 

who may be joined as, O I, r t, p. 409. 
all persons may— meaning of, 409. 

the same act or transaction, although causes of aettatt separate and distinct, 
409, 410. 

cases in which persons may be joined as pluntiffs, 410 

alternative or nntagonisiic chaiin, meaning of, 410 

agent, gomostha or manager cannot sue in his own name, when, 4(1. 

nmen assignee can sue, 411 

assignee may be added pending suit, 411 

benamiririT may sue for personal demands but not for property on title, 411. 
chariiies, Advocate-General to carry on suits, 415 
foreign states as, sue in their own names for, 412 
joint interest m a contract, 413 

obligation, when document creates, 413. 
karnavan can alone sue for tarwad properties, 415, 426 
m ejectment-suit, 412. 
in sun against or by idol, 413. 
in suit against Hindu widows, 413. 
in cases of joint interest, 413, 
joint faniiiy, willing members jOmled as, 413. 

in a suit on a condition to re-enter all parties suing must jom as, 4 ts. 

Club Secretary, suit by, 412. 
lessee, lessor out of possession, 4tS- 

pariition, joint owneiship each party has right to enforce, 414, 41;. 
m partition-suit, 415. 

Receiver may alone sue for anything due to the estate, 41 j 
mortgagee may sue, to set aside sale for arrears of revenue, 415. 
when joinder may emh.arrass or delay the trial, Court may put plaintiff’s 
. to election or order separate trial, O. I, r. s, p. 416, 

Court may substitute or add, O. l,r. io(l\ p. 439. 

one party ra.ay sue on behalf of aR phintifls »n same interest, O. I, r. S, p 421. 

„ must ohmin sanction of Court Q. |, r. S, p. 42]. 
shall give notice to all parties at plaitAiffs e<tpensc, O. I, r. B, p. 421, 
object of one p.arty actmg for aH 42l. 

permission not previously obtained, suit will be dismissed, 423. 

given to definitely named person, notice not issued void, 423. 
if permission, not obtained, sun only binds actual Ititganls, 412. 
must be numerous in sun under, O. I, t, 8, pp. 422, 423, 
interest, parties must have same, 423. 
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PARTIES-CfcnfW.) 

Phintifft—iconXi.) 

objection to jom, 424. jz ,1 

not same interest, then one party cannot soe or deietiu lOi au, 424- 
„ in endowments, 425 
„ in costs, 425. 

other cases, 425- _ 

■when CoMtt may order, to appear in person, O. V, r. 3 P- A®?* 

De/endiinls 

persons who may be joined as, O. I, r, 3, pp. 416, 4 J 7 > 
ship IS a person who may be joined as, 417. 
who are, in suit against comptmts, 418, 
who ate, m suit against Government, 418 
joint wrong-doers as, 418. 

mortgage, every party m foreclosure with right to redeem should get notice 
and be made a, 418. 
mortgage, owner of a share 419. 
in pariiiinn-suits, 419. 
registration, suit to compel, 419 
m sun to declare no right of way, 419. 

„ to determine right of rent, 419, 
for land, 419. 

„ for rent on lease, 419. 
in other cases 419. 

contract, joinder of patties to same, O. I, r. 6, p. 420 

not applicable to a case of liability to 
account under a will, 420. 

drawei and acceptor cart be joined as defendants in a suit brought by 
holder, 420. 

one party m.iy defend on behalf of all m same interest, O. 1 , r. 8, p. 421. 
with Court's permission, 422. 
meaning of interest, 4J3. 

„ „ same interest, 423. 

not same interest, 424- 
like pUintifTs, mvist be numerous, 425. 
execution of decree, 436. 
admission by one, does not bind other, 593 


Prctredifis^s on A^rtiment of 

power of pTfiies to state case for opimon of Court, s. 90, p. 288 ; O. XXXVI, 
r I. p. 593. 

manner pre-enbed, when. 288, 

bom I'f cAse s'aied^Q. XXXVf.,T. i (.2.\,p. 93V- 

when la'iic < f sitbici t-inali-r must be stated, O. XXXVI. r. 3. p. 935. 

a»'reen,eiit t” he filed -md numbered as siii% O. XXXVI, r. 3, p. 936. 

procedure in fil ng such agicement, O. XXXVI, r. 3. p. 936. ' 

parties to be »ubject to Crui'’s jurisdiction, O. XXXVj, r. 4, p. 936. 

amendment for purpose of raising fresh points only by consent, 936. 

heating and disposil of c ise, O- XXXVI, r. 5, p. 936. 

facts may be prosed by allidavit, 936. 


HARTITION- 

posscssion sufTicicnt to support, 61. 
when partial, can be enforced, bi, 62. 
patiial, cinnot be enforced, if objected to, 61. 
when .and oy whom may be enforced, 62, 63. 
'•" Case of^oint Hindu family, 63. 


- U 


cannot soe for, when. 64, 
suit for, liow lalued, it8. 

in a Milt for, mottnagee of plvintilT need not be made a party. 144. 
suit for, costs to be paid by whom, sby. 
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PARTITION— 

dewTfTimes of aU pnfues and if one paity applies for execution no 
otiier paity need appi\, io 6 

decree for, m xeoarci lo Imiitauon must be looked upon as joint decree, 206. 
decree for, of estate p.n<n;> re»enue, hoxv made, s 54, p 220 
m North- \\e>l, 231 

all share holders must be m.ule parties to £att for, 419. 
m a suit for, mortyajjte of plaintiff need not be made a parly, 432. 
frame of suit fov, 44" 

as to when it is not necessary to ask for, of the whole ftmiiy property, 5Q4. 
rijjht to heg'n in a suit for, 619 

decree for, of unasccriained oroperty merely declaratory, 645 
when rnesne profiis maybe allowed on, 659 

suit f IT, bv metes ,xnd bounds of e»tare paying revenue not cogniiable in, 
Civil Court, 0 XK.V 1 , r. 13, p 856 . 

PARTNERS- 

service on, O XXX, r 3, p 879 
PARTNERSHIP— 


suit for, 64 

framing of, practice and procedure m, partnership-sutt, 64, 446 

sur*, by one partner aj:<-unsi another, 64 

suit for, how valued, ttS. 

suit for, where to be insmuted, tjb 

suit for, where cause of action arises, 14O, 

share held by debtor in partnership business which is being dissolved cannot 
be attached, 231 
addition of ptirties m, &u>f, 432 
decree far dissolution of, O XX, r. ry p. 66 g. 
ns to tunsdictioTii 669 

.uiarhmcni 0/ property beJoogmg to a, O. XXJ, r. 49, p. 74*. 

Ste St'frS, flV Oti AOAtSsT FIKMS £TC 

RARTYAVALL- 

ivhen suit will he for re/novaJ of, 6j 
RAUPERS- 


oider relating to cotirt-fees in suits by, is a decree, 8. 

SiiKs by 

suns mav be brought by, O XXXIIl, r. r, p. pjo 
who IS fi| O XXXiil, r. I, Esp, p. 9VO 

apphcaiiun^io sue »i /orw-r fartjbent cannot be made fey recognued 


a pauper a smt instituted in erdi. 
lomui pauperh by i3e:« 


agent. 45^ 

plAintiff nny be allowed to carry on 
nary way, gio. 

suit in behalf of pauper minor may be brought 
friend not a pauper, 910. 
costs on bilure of such sow wot to fall on next friend, 910. 
an executor or ndnumstraior cm sue pvtuptm, 91 1. 

defendant may defend r« 911. 

crpjs-objecljoiis under O. Xbl, r. -as, cannot be heard rW , . 

application lo he m «mmg, O XXXin,i.2,p. ^ pouptm^^w 

contents of .application, O XXXllI, r. 2, p. 911. 

as to application conviuuting tails'^ faction, 911 

preseniation of application, O. XXXll},r. 3, p. 

petiifon tn /lirnin ptvif>erts by «hora,9i». 

authorised agent need not be a pauf^, 915. 

pauper’s ailorne}', 912. 
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PAUPERS-(fOff/</.) 

Sut/s by — (contd ) 

a pardanasheen miy present an appeal as a, by her duly authorized 
•igentt 912. 

when applicant m.ny be examined by commission, O. XXXIII, r. 4, p. 912. 

5 . P 9 » 3 - 

revision of orders, 913. 



procedure at hearing, O XXXIII, r. 7, p. 914. 
revision of order made under O XXXIII, r. 7, p. 915. 
review of order made under O. XXXIII, r. 7, p. 915. 
procedure if application admitted, O. XXXIII, r 8, p 915. 
no sun in existence till applic.aiion granted, 915. 
as to selling aside of orders granting applications, 915. 
limitatinn with reference to applications, 916. 
as to stamps and penalties by, 916 

cosis when pauper succeeds, O. XXXUI, r to, pp. 916, 917. 
recovery of Court-fees from, O. XXX ill, r. 10, pp. 916, 917. 

Government has no hen an decree for '^lamps, 917. 

hnvv Governtnent recovers value of stamps, 917 ; 0 XXXIU, i. 12. p. 919. 
copy of the decree to be sent to the collector when order passed under rr. lb 

It, 0 XXXII I, O. XXXI n, r. u. P- 919. 

in suits under rr. ro, 11, i2. Order XXXIII, Government is deemed a parly 
0 XXXIII, r 13, p 919. 

defendant not liable to pay Courl'fees on greater sum than that decreed 
against him, 917. 
first charge, 917 

limitation of period allowed to Government, 918 

appeals against orders deciding matters between Government and parly 
charged, 918 

procedure when pauper f.atU. O. XXXUI, r. 11, p. 918- 
Court and stamp-fees on failure of «iiit by, 918. 

revision when Court omitted to make order ns to who was to pay stamp-fees, 
119 

costs where defendant successful, 919 

■' ■ ”■ ' to bar subsequent appliction of 



dispaupering, U XXXIlI, r. 9, p. 916. 

when applicant ought not to be allowed to continue to sue in forma pauperis, 
procedure, 916. 

costs of application and inquiry, O. XXXIII, r. j6, p 920. 
who m.ty appeal as, O, XLIV, r. 1, p loji. 

as to enquiry into p.iuperism by .appellate Court, O. XLIV, r. 2, p. t032. 
may appeal to Pijyy Council, bow, 1033. 

See ArreaL, of Paupers 

PAY.MENT INTO COURT— 


of expenses of witness, O. XVI, r. 2, p. 604. 

should be sufficient to cover witnesses, expenses to 
and from Court and for one day’s atend.ince, 605. 
in suit to enforce right of pre-emption, O, XX, r. 14 (b), p. 664 

as to lime for such, dC8. 

mon*y t'vid under decree, O. XXl, r. I, p. 673. 

adjournment of sale on payment of debt and costs, O. XXI, r. 69I3’, p. 775. 
to prevent not a voluntary p.-iyment, 776. 
of judgmcntdebtoi’s subiistence money, O. XXI, r. 39, p. 730 
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PAYMENT INTO COURT-(««fA 4 ) 

deposit by defendant of amount in satisfaction of claim, O. XXIV, r i 
P 849 

m regard to denying plainlifPs cause of action and pleading, 849. 
as to fthat amounts to, 849 
notice of such, 0 XXIV, r. a, p 849 
effect of deposit money being paid to third person, 849 
no interest on sum deposited after notice, O XXIV, r 3, p 850 
procedure where plaintiff accepts deposit as satisfaction in part, O XXIV, 
r. 4 Ii). p. 850. 

in foil, O XXIV, r. 4 (2), p 850. 
costs to be paid by whom, O XXIV, r 4 (2), p 851 
of ihing chimed, O XXXV, r 2, p 932 
Court may order, XXXlX, r 10, p 960 

where defendant was ordered to pay money due into Court but refused to 
do so, held liable to pay interest on the money from date of the order, 960. 
See COURl, Pa\ MENT. 

PAYMENT our OF COURT— 

to decree holder, 0 XXI, r 2, p 679 

such to be certified by decree-holder OXXl r. 2, p 679 

unless It IS 


by separate suit, 676 
compensation, 677. 
criminal proceedings, 678 

PENALTY— 

where given by statute and enforceable in a particular way, cannot be 
enforced by action, 64 
what IS and what is not a, 156. 157 

PENDING SUITS- 

matter in issue in, not to be tried in another Court, s. to, p 79. 
matter being tried in foreign Court no bar to, s. 10, Exp, p. 80. 
judgment of foreign Court obtained on a decree of Court m British India no 
bar to execution of original decree. So 
to suits regarding same subjecl-matter, pnorUy of time, 80. 


PENSION— 
suit for, 54. 


Art for ’smt fOT, 54 

• S 5 - 


PERSONALLY WORK FOR GAIN— 
meaning of, pp. 137, 138. 

PLAINT— 

order rejecting a, is tre.xted as a decree, s 2 <2), p. 6. 
suit to be commenced by, s. 26, p 15 ; O. IV, r. i, p. 464. 
esseniial to a suit, 152. 
meaning i.f. fja. 

to be a nended when defendant added, O. I, r. to (4;, p. 42S. 
date of presentation not date of eadorsemcnt of, considered to be date of 
insiitulion of suit, 464. 
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’LAINT-(««/rf) 

may be admitted on Sunday or any other liohday, 464. 1 • j 

where period of limitation expires when Courts are closed, may be admitted 
on day Court re-opens, 464. 
in North-west, must be presented in office, 464. 
institution of suit by, sent by post, 465 _ 

Nazir of Small Cause Court not authorised to receive, 464. 
particulars to be contained in, O VII, r. 1 p. 502. 
in suits by or against corporation 502. 

„ „ ., „ unregistered or un-mcorporated company, 502 

„ „ „ „ firms, 503. 

description of plaintiff in, 503 

in money suits, O. VII, r. 2, p. 505 

where plaintiff sues as representative, O. VII, r. 4, p 506. 
certificate of heirship necessary when, 506. 

defendant’s interest and liability to be shewn in, O VII, r. 5, p 507 

* • ■ VII, r 6 P.50S. 

of-attorney, the 


description of defendants in, 503. 

must include the existing grounds on which plaintiff can succeed, 504. 

differciu titles to be set forth in the alternative in, 504. 

should disclose cause of action, $04. 

inconsistent claims in, $04 

regarding partition, 504. 

„ „ pre-etnption, 504. 

„ .. declaratory decree. 504 

dale and place of the accrual of cause of action must be inserted m, 505, 
effect of statement in, $05 
valuiition to be taken from, 505 
contents of, 503 

to contain what in sun regarding immovable property, 0 . Vll, r. 3. p. 505. 
relief to be specifically stated in, O. Vll r 7, p. 30S 
in case of aliernitive reliefs, wbat to be set out in, 508. 
reg.arding relief founded on separate grounds, what to be set mu in, 308. 
if suit brought by a person in a representaiuc capacity it must be mentioned 
in, S06 

when sh.iU be rejected, O. VII. r. 11, pp 310, 311. 

can be rejected, at any stage of the suit, 311 

m rejecting the Judge should confine to the plaint only, 5 1 1. 

in what cases not rejected, 511 

cannot be rejected in part, 512 

form of order in rejecting 512. 

when, returned in order that it may be presented in the proper Court, no 
additional Court-fees are payable, 513 
procedure m rejecting, O Vll, r. I3,p. 513 
officer of Court cannot rejecting, 513 

when rejection of, does not preclude presentation of fresh, O VII, r. 13, 
P- 5'3 

shall be returned to be presented in proper Court, O. Vll, r. 10, p 509 
procedure on returning such. O. V II r. 10 (2), p. 509 
procedure in admitting, O. Vll, r. 10, p. 309 
practice in reiuring of, 510 

production of documents on which plaintilT sues at lime of presenting, O. 
Vll, r. 14. p 514. 

penalty for not producing <l< enments at the lime of presenting, 514, 516. 
statement when dorumcni not in pos«se«smn of plff, O. VII, r. 16, p. 514. 
sinadmissihility of document not filed with O. Vll, r, 18 p. 515. 
ih^ection of documents mcnlionecl in, O. XI. r. p 571. 
in sXuts by Sccreiary of State in Council, O. XXV II, r. 3, p. 871. 
filed by minor without neat friend to be taken off file, O, XXXII, r. 2 
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PLAINT.— (f£>«/rf.) 

interpleader-suit, 0 XXXV, r i, p 932 

when, to be return by Appellate Court to be presented to proper Court, 
forms of such. Sch I, pp 1074-1093 
Se^ Pleadings ; Suits, Institution of 

PLAINTIFF— 

who may be joined as, O. I, r. i p 407 
assignee as, 411. 

benamidar, 41 1. • 

Club Secretary as, 412. 
chanties, 41 1 
ejectment, 412, 

suit on a condition to re-enter, 412 
in suits against Hindu widows, 413. 
in suits against idol, 413. 

Foreign Slates can sue in their recognised names, 412. 

in suit for forfeiture, 412 

all those nho have a joint mteresl, 413. 

all members of a jomt family should sue tt^ether, 415. 

karnavan as, 436. 

in partition suit, 415 

agent, 411. 

Receiver, as, 415, 

Court may substitute or add plaihtiflr for or to plaintiff suing, O. 1, 10 (i) 

p. 438. 

may join as parties all persons liable, on same contract, O. I, r. 6, p. 420. 
each of several plaintiffs may authorise any other to appear for him, 


when Court may order to appear in person, s. 66. p. 208. 
when neither party appears and suit dismissed, may bring a fresh suit, s. 99. 
p. 233. 


corporation as, 503. 


• 3. P 467 

• ' bring a 


fresh suit, O 


procedure when only appears, O. IX, r. 6, p 535. 
decree against, by def,nuU bits fresh suit, O IX, r. 9, p. 538 
procedure in case of non-attendance of one or more of several plaintiffs. O. 
IX, r. 10. p 541. 

of death of one of several O. XXII. t 2, p, 828. 

where one of seieral plaintiffs dies and right to sue does not survive to 
surviving plaintiffs alone. O XXII, r 3(1), p. 839 
sole surviving dies , O XXII, r 3 (iX p 829- 
in O XXII, r. 3 (2), word, includes appellant, 830. 
withdrawal of or of one of several, O. aXIII, r. I, p. S39, 

Ste PARTIES, plaitihffs. 


PLEADER— 


Government, s. 27, 11. 
precedence of advocate over, 20 
what IS, 2 (15) p. 20. 

includes advocate, vakil, and atiomcy, s. a (15), p. 30. 
v.akil is synonymous with, 24. 

of High Court, cannot be admitted as agent to practise in the Privy 
Council, 34. 

of Mofussil Court, cannot practise as such, in the Calcutta Small Cause 
Court, 24. 

may decline a brief without giving any reason, 35. 

as to how far, can bind client, 35, 36. • 
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PLEADER— ) 

of High Court in Calcutta, entitled to practise m Calcutta Small Cause 
Court, 24. 
not m Bombay, 24. 

the Courts in which a particular, is entitled to plead will depend upon the 
terms ofhis certificate, 24 
senior, has entire control of case, 25 

misconducting himself, Court may decline to hear him, but cannot dismiss 
suit, 35. 

responsible for any statement he may maLe, 25 

■ own grounds of appeal, 26, 324. 


remuneration of, 26, 27. 

changing sides, 27 

dealing wub niulchtars, 27. 

privilege of, 28. 

misconduct, 28 

fees of, how calculated, 169. 

when exempted from arrest, s. 135 {2), pp. 368, 3G9 

purchase of decree of client by, 1 1 

appearance by, 0 Ul, i. i,p 458 

appointment of, to act, to be m writing, O. II!, r 4, p 461 
how long to be tn force, O III, r. 4(2), p 461 
meaning of appointment m writing, 461. 
acceptance need not be in writing, 461. 
vakalutnamahs of, 462. 

given by CoUeclot to, on Collector’s death, second vakalut* 
nama not necessary, 462. 

service on, acting for party, good service on party, 0. Ill, r 5, p. 463. 
plaintiffs must be represented by one or set of pleaders and cannot be 
represen’ed severally by different pleaders, 620. 
fees of, how calculated, \ig. 

having duties to perform in connection with sale, incapacity of, to purchase 


of minor, when liable for costs, 888, 891. 


PLEADINGS - 


claim for account must be staled m the plaint, otherwise not maintainable 
37- 

meaning of, 0 VI, r 1, p 483 
to cont,nn what, O. VI. r. 3, p. 483 
involve what principles, 483 
meaning of matenaf faces, 4S5, 484 
„ „ concise form, 4S4 

must be precise, 484. 
should be statements of facts only, 485. 
forms of, O. VI, r 3, p 485. 

particulars shall be stated in the case of fraud, undue influence etc., O. VI r 
4, pp 4SS, 486- ’ 

particulars, 486. 

„ in the case of accident, 486 
adultery, 486 
agreement, 486. 
damages, 4E& 
fair comment, 48& 
fraud 486. 
instigation, 48/1 
jusnrication, 487. 
misrepresentation, 487. 
negligence, 4S7. 
payment into Court, 487. 
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P LE AD I N GS—{conld . ) 

H >i II It fight of way, 487 

It It It It slander, 487. 

'vhere further particulars ordered in, O VI, r 5^ p. 487. 
leave to amend, nhen Rranted, 487 
condition precedent to be specified in, O VI, r 6, p 488 
allegations forming part of cause of action to be set out in, 488 
new ground of claim not to be inconsistent with previous pleadings, 0 . VI, 
r 7, p 488. 

effect of denial of contract in, O VI, r 8, p. 488 
effect of document to be stated in, O VI, r. p 489 


P 489 

O. Vl.r, 13, p 490 

10 be signed by party and his pleader, O VI, x. 14, p. 490 

when other persons can sign, O VI, r 14, p 490 

not absolutely void if not so signed, 490 

verification of, how and by whom made, O Vl, r, 15, p. 490. 

who should verify, 491. 


where to be verified, 492 

objections as to verification of, when taken, 493. 

defect in the v enficacton of, will not result in ihe dismissal of suit, 493> 

striking out of any matter in, O. VI, r. 16, p. 492. 

„ „ unnecessary allegation in, 492 

„ „ scandalous allegation in, 49} 

amendment of, 0 VI, r 17, p 493 
amendment of, divided into three classes, 49;; 
general rule as to amendment of, 493 
amendments of, should always be allowed, when, 493 
„ „ not allowed when, 494 

„ t, regarding specific pcHormance, 494 

„ „ regarding possession Of land, 493. 

immaterial amendments of, 495. 
amendment of, changing the character of suits, 496. 

.amemdinent of, for the purpose of adding a plea of fraud, 497. 
parly must be limited to the case he sets out m, 497. 
amendment of, when allowed, 498, 499 

„ „ regarding settlement of account, etc. 499. 

„ „ regarding confirmation of possession, 492 

„ „ regarding possession, foreclosure, redemption, 500. 

„ ,, regarding wrong parties, 500 

„ I, regarding rent suit, 500, 

failure to amend, after order, O. VI, r. 18, p. 500. 
costs in case of amendment, $01. 

subsequent to wtittcn-siatemcnt, when allowed, O VIII, r. 9, p. 529 

POLITICAL AGENT— 

if not specially appointed, cannot sue on behalf ©f a Pnnee, 283. 
not as such, a recognised agent, 460. 

POLLIEM— 

successor to an unsettled, is not liable for debts of the person whose heir he 
is as respects that, 410 

POSSESSION— 

suit for, under Bengal Tenancy Act, 64. 
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POSSESSION— 

meie u^et dots support a claim to exclusive, 78 

suit for, under Specific Uehef Act, 64 

suit for, m Mamlatdar’s C»urt, 65. 

suit for, oa title, 65. 

evidence of title in suit for, 65 

frame of suit for, and title, 440 

of land, 495. 

m a suit to recover, of property held under a lease which had expired after 
the action had been brouKht, the decree should not be for, but a declara- 
tion that the plantiitT is entnled to, up lo the expirv of the lease, 641 
how deUered, in case of immoveable property, O. XXI, r 35, p. 731 . 
as to deliiery of, 722 
joint, when delevered. 722. 
without intervention of Court, 725. 
symbolical, when delivered, O. XXI, r. 36, p 726. 
symbolical, against party as good as aciu.U, 726. 
effect of aymbolical, 726, 727, 816. 
svmbolical, does not amount to dispossession, 822, 
ishen a person tak.es symbolical by mistake a suit for khas, will lie, 196, 
khas, against co sharer, 722. 

as to auachmtnt of property when first mortgagee m, 74S. 
bEE, S\'Ll.-Dlltvtry of Pro/>er/y. 

POSTAGE— 

charges, payment of, s I 43 t P- 373 
POST DIEM INTEUEST- 
Set isrERCsi. 

I'OWER-OF-ATTORNEY- 

acts may be done by person holding, from parly not resident within Court' 
jurisdiction, 0 Iff, r. 2, p 4^9 
agency by mukhiar bolding special O IV, r. 2, p 459 

PRACTIGE- 

.ss to tillage Munsiff trying a c.nse under Reg IV of j8i6 to transfer, 151. 
where decree transmitted for execution to another Court, 178, 
derree to be executed against represcniaiive of deceased judgment 
debtor, 2/3 
under s. 63, p 241. 
m sperial appeals, 313, 314 

as to finding of fact by first Court m appeal lo Privy Council from special 
appeal, 347. 


■ ■ ■ , Calcutta, to 

MIC pi.iiiii, 450. 

in \crif)ing and signing plaint, 491. 

as to return of plaint for presentation to proper Court, 510. 

as to service wh-n defendant resides out of Hrilish India and has no agent 
to accept setvice, 478, 

•fter revival of suit as to pIiintifTs recalling witnesses or calling other 
witnesses, 549. 

as to vtiiricaimn of pleading, 491. 

in making application foi service of interrogatories on officer of corporation 
or company, 557. 

.a patty at whose instance interrogatories have been administered most put 
in the answer ,as part of his evidence if he wishes to use them at the 
hearing, 563 

when party calls fur prtxluctton of document from other party, 370. 
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T^R^C'l\CZ~icontd) 

on failure to answer or give inspection, §74 

as to summoninar "itnesses to give evidence or produce documents, 604. 
as to using affidavits, 629 

as to, in England regarding reconsidering decision till order is drawn up, 
632. 

when judgment defective, 634 

where suit for Imil and nie^ne piofiis claimed, 66< 
in pre-e-npcion suits, 667 

one of several decree-h dders r1 iiin> execution, 605 
of Court before issuing excLUlion, 712. 

when petition of oljjciioos to execute decree presented, 710 
how claims are to be dealt with where attached property is deposited in 
Court, 493 

m proving clum or objection imder O XXI, r 58, p. 753, 755. 
a claimant in a c ise under O XXI. r 58, where property is attached should 
begin 733 

as to allowing parch V'er reasonable tune to pay on purchase of moveable 
propertj sold hv Court. 783. 
regarding conducting second '.ile, 787 
regarding i‘!ivmrnt of -'be b dance »f purchase money, 7S9. 
as to payment of pur«.h ise money at sale by Registrar, Calcutta High Court, 
789 

where sale m.ide without rurisdiction 812 

application to set ande s de must be on notice to judgment-debtor, 804. 
in case of obstruction by judgment-debtor, 819 

person dl'po$ses^ed of property disputing nglit of decree-holder 
to be put mio possession, 82J 

where suit is brought agamst legal represenunve of a deceased Hindu, 830 

in disputes as to represeniauve of deceased pininnff, 835 

as to notice in withdrawal of suits. 845 

in furnishing security for costs, 853 

on return of Commissioner’^ report, 864. 

as to taWing accouciis in Madras. 869. 

as to mode of attaiking report in llombsv. 865 

in suits brought .igamst Government. 378. 

in suits brought by Foreign Siaie«, 383. 

when suit brought by next friend of minor is in wrong form, 890 

regarding arrest befoie judgment 944 

as to grant of <ui inUriin iiijunilions, 954 

when injurctnm granted without notice. 957- 

as to Receiver’s P'»wer to soc in his own na-ne. 967 

Appellate Court rcqiiirinu appellant to give security for costs, 988. 
as to respondent’s filing of objerimns, 1001. 
after rem md of ca'c by Appcil ile Court, 1009, 
as to production of adJiuonal evidence m Appellate Court, toi6 
as to appheat'o is fur review, 1057. io 5 o. 

against an order under cl 12 of the Calcutta Letters Patent, 1332 
PRECEDENCE— 

Advocate-General entitled Ir^ 20 
advocates have, over pleaders, 20. 

PRECEPT— 

when a court can issue, s. 46, p. 185. 
power of Court to which issued, s. 46, p. 184. 
form of, 184. 

PRE-EMPTJON. 

suit for, must embrace whole property, 66. 

purchaser takes subject to all the equities of his vendor, 65 . 
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POSSESSION— 

mere user does noi support a daim lt> extloswe, 7^ 

suit for, under Specific Rehcf Act, 64. 

suit lot, m Mamlatdar’s Court, 65. 

suit for, on title, 65 

evidence of title tn suit for, 65. 

frame of suit for, and title, 449. 

of land, 495. 

in a suit to recover, of property held under a lease which had expired after 
the action had been bronjtht, the decree should not ba for, but a declara- 
tion that the plainiiff is entitled to, up 10 the expirv of the lease, 641 
how deUered, m case of immoveable property, O XXI, r. 35, p. 721. 
as to delivery of, 732. 
joint, when delevered, 722 
without intervention of Court, 725 
symbolical, when delivered, O. XXI, r 56, p, 726. 
symbolical, atjamst party as good as actual, 726. 
effect of symbolical, 726, 727, 816. 
symbolical, does not amount to dispossession, S22 
when a person takes symbolical by mistake a suit for khas, will lie, 196. 
khas, anainsi co-sharer, 722. 

as to attachment of property whan first moriga){ce in, 748 
SEE, Dtltviry of Preper/y 

POSTAOE- 

charges, p,tyment of, s 143. p 373 
POST DIEM INTEREST— 

S(t iNTERtSl 

POWER-OF-ATTOKNEY- 

acts miy be done byr person holding, from party not resident wilhm Court' 
jurisdiction, 0 [(I, r. 2, p. 4)9. 

.agency by mukhtar holding special O. IV. r. 2, p. 459 

PRACTICE- 

as to village MunsilT trying a case under Reg IV of i8t6 to transfer, 15J. 
where decree transmitted for eaecuiinn to another Court, 178. 
decree to be executed agamst representative of deceased judgment 
debtor, 313. 
under s. 63, p. 241. 
in speci.al appeals, 313. 314. 

as to finding of fact by first Court in appeal to Privy Council from special 
.appeal, 347. 


reject ihe plaint, 450. * ’ 

in verifying and signing plaint, 491. 

av to return of plaint for presentation to proper Court, 510, 
as to service wh-n defendant resides out of Ilritish India and has no agent 
10 .accept seivice, 478 

•her revival of suit as to plaintilTs recalling witnesses or calling other 
witnesses, S.C., 549. '' 

as to verification of pleading, 491. 

in making application foi service of interrogatories on ofTiccr of corporation 
or eompiny, 557, 

a party .at whose invtance interrogatories have been administered must nut 
in the answer as part of his evidence if he wishes to use them .at he 
hearing, 563. 

when party calls for production of docurnent irorn other party, 570. 



PRACTICE— 

on failure to ans^ei or ^jive inspection, S74 

as to suinmonini; witnesses to ijive evidence or produce documents, 604. 
as to usinij aflidtvits, 629. 

as to, in Enyl.iiid re^'ardmg reconsidering decision till order is drawn up, 
632. 

when judgment defective, 634 

where suit for Imd and loe^ne prodis claimed, 66> 

in pre-emotion suits 667 

one of several decree-holders cl iiins execution, 695 
of Court before I'SU ng e\e<-iitioi), 712 
when petition of nbiciions to evecute decree presented, 710 
how claims are to be dealt with where attached property is deposited in 
Court, 493 

in proving cl urn or objection under O XXI, r 5S, p. 753. 755 
a claimant in a c ise under O XXI. r 58, where property is attached should 
begin, 753 

as to alloiving purch iser reasonable lime to pay on purchase of moveable 
property sold liv Court. 783. 
regaoling conducting second <alc, 787 
regarding payment of the b dance of purchase money, 789. 
as to payment of purch isc money .11 sale by Registrar, Calcutta High Court, 
789 

where sale m.ide wiihoui jurisdiction 812 

application to set aside s de must he on notice to judgment-debtor, E04 
in case of obstruction by judgment-debior, 819 

person dispossessed of property disputing right of decree-holder 
to be put into possession, 822. 

where suit is brought agamst legal representative of a deceased Hindu, S30, 

in disputes as to represeutanve of deceased plaintiff, 835 

as to notice in withdrawal of suns. 842 

in furnishing security for costs, 853 

on return of Coinmi'StonerS report. 864. 

as to taking accounis in Madras, 869 

as to mode of attacking report m Bombay, 865. 

in suits brought agamst Government. 278 

in suits brought by Foreign State*, 283 

when suit brought by nem friend of minor 1$ in wrong form, 890. 

regarding arrest hefote judgment. 944. 

as to gram of lui ittltrim injunctions, 954 

when injunction giantfd without notice. 957. 

as to Receiver's power to site in Ins own n.ame 967. 

Appellate Conn requiring appellant to give security for costs, 988. 
as to respondent’s filing of nbjertmns. lOOt. 
after remand of ca-c by Appell He Court, 1009. 
as to production of addumnal evidence in Appellate Court, 1016. 
as to applicatiois for review, 1057. 1060. 

against an order under cl 12 of the Calcutta Letters Patent, 1232. 
PRECEDENCE— 

Advocate-General entitled to, 20 
advocates have, over pleaders, 20. 

PRECEPT— 

when a court can issue, s. 46, p. 185 
power of Court to which issued, s. 46, p. 184. 
form of, 184. 

PRE-EMPTION. 

suit for. must embrace whole property, 66. 

purchaser takes subject 10 all the equities of his vendor, 65 , 


PRE-EM PTION-(<r<J«/^.) 

as lo special conditions regarding price. 66. 

decree in suit for, O. XX, r. J.j, p- 664. 

the parties setting up right of, should be in possession, 664. 

no right of, arises, where land is assigned without consideration, 664. 

„ „ „ when a lease, even though tnourashi is granted by co- 

proprietor, 664. 

nn suit for, lies, the basis of which 1$ the decree for pre-emption in another 
suit, 665. 

right of pre-emption, 665. 


formalmes of, 667. 

bid of co-sharers to have preference, O. XXI, r. 88, p. 79°- 
prattice of Court as to, 667. 
as to amount of purchase-money, 668. 
right to the accruing profits, 668. 
payment, 668. 

lime in which payment to be made, 668. 
effect uf non payment withm time on grounds of appeal, 668 
form of decree, 669. 
execution of decree in, suit, 669. 

pre-emptor can etecute decree for benefit of a vendee of the property after 
decree, 669 

limitation in a suit for, 669. 

PRESCRIBED- 

meaning of s 2 (16), p. 28. 

PRESIDENCY SMALL CAUSE COURTS- 

plenders of High Court can practise m the Calcutta Small Cause Court, 24. 
they cannot do so in Bombay, 24. 

pleaders of mofussil Courts m Bengal, cannot, as such, practise in the 
Calcutta Smalt Cause Court, 24 

how and w hen the provisions of this Code made applicable to, s 8, p. 39> 
application of Code to, 1, j4. 

Act, s. 8 . p 34 

what determines jurisdiction of, i;3. 
reference by, to High Court, 5 113, p. 349 
revision by High Court of orders of, 350 

has full power 10 determine question of title under a mortgage over attached 

propert), 734- 

portions of Code not applicable to, O. LI, r. i, p. 1072. 

PRINCE- 

Ste Suits r,v auen uv or against Foreign and Native Rulers. 
PRINCIPAL ■ ste AotNT. 

PRIORITY OF Ti.ME- 

is proper guide to determine which of two suits pending in different Courts 
should be allowed to proceed, 80. 

PRIVACV- 

n» suit for, will he in Bengal, 67. 
or in Bombay, except in Gurerat, 67. 
or in Madras, 67. 

may be Ramrd by local custom in N. \V. I’, and places where Act V of 1882 
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P[^IVILEGE— 

Judge not li.tble for words spoken in office, 67 

for letters which he is bound to send to the High Court, 67. 
of counsel, 67 

when pleader or mukhiar is piivileged. 67 
of pari\ in .a judieual proceeding, 67 

rule in England regaiding part\, witness, counsel, jury, or Judge, 67. 
when witness not privdegcd, 6S 
priMlege for orlicial acts <>8 
privileged coininunic.uions, 68 
docunient'4, 568, 

correspondence tviih solicitors, 569 

confidential tommunicating st.atemems prepared in view of litigation, 568. 

•as to coinmunic.inons with mukhtais, 568, 569 
communication by agent, 569 
wauei of, 570 

of debtor from arrest while go.ng to Court as a witness under a sub-prcna in 
a Slut, 685 

PRIVILEGED COMMUNIC-^TION - 

what IS, 54, 68 
See pRlviLLOf 

PR 1 V\ COUNCIL— 

no pleader of High Court can be admitted as agent to practise in, 24 
See Api*i:\l ro Kmtj in Council 

PRODATE- 

ordcr granting, is a decree, 11 

where application for, to be made, when will c'cecuted out cf Ilntish 
India, 143 

cases, costs to be paid by whom, 167. 
suits connected with, 48 
how to set aside, 4S, 49 

O. XVI, r 20 applies to, but it will not justify the Judge in dispensing with 
proof of the eaecuiion of a will, 614. 
no. granted on consent of parlies, 844. 

PROCEDURE -- 

where Courts in which suit may be instituted subordinate to same Appellate 
Court, s. 23 (D, p. 147- 

where they ate not subordinate, s. 23 (2), p. 148 

subordinate to different High Courts, s. 23 (3) p. 148 
on arrest of judgment-debtor, s. 5*, pp. 321, 222. 
in appeals from order, s loS, p. 34rt 

when person to be arrested or property to be .attached is outside district, 
s. 136, p 369 

procedure prescribed in Code lo be applicable .as far as possible to mis- 
cellaneous proceedings, s. 141, p 372 
on rejecting plaint, O. VII., r. 12, p 513 

when plaint returned 10 be presented to proper Court, O. VII, r. to (2), p. 539. 
on admitting pl.aini, O YIl, r. 9, p. 509. 

when defendent refuses to accept seraice or cannot be found, O. V, r. 17, 
p. 472. 

if only plaintiff appears, O. IX, r. 6 (i), p. 533. 
when summons dub served. O IX, r. 6 (i) («>, p 53;. 

not duly served, O. IX, r, 6 (i) fd'. p. 535. 
served, but not in due time, O. IX, r. 6 (1) (r'. p. 535. 
where defendant appears on day of adjourned hearing, O. IX, r. 7^ p. 557. 
only appe.ars, O. IX, r. 8, p. 537 

80 
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PROCEDURE— 

in case of non-attendance of one or more of several plaintiffs, O. IX, r. to 
P. 541. 

defendants, 0 . IX, r. 11, P* 54 |* 
when pauy faiU to present. ’NnWen statement called for by Contt, O. vlll, 
r. ro, p 530. 

where parly refuses to answer interrogatories, O. XI, r. 1 1 , p 563. 
insufficient sum paid into Court for witnesses, O. XVI, r. 4, p 605. 
if witness fails to appear, O. XVI, r. t2, p 6to. 

when witness apprehended cannot give evidence or produce documents, 

O. XVI, r. ig, p. 6 j2 

it 15 duty of parties to move Court when w'itnesses do not appear, 6t2. 
when witness absconds, O. XVJ, r. 17, p 612. 

after aiachment of debt not in possession of judjjinent-debtor, O, XXI, 
r. 46, p. 737. 

in default of payment of purchase-money, O. XXI, r, 86, p. 7S9. 
on appUcation to set aside sale, 802, 

when decree transferred in North-West, the Collector's proceedings are not 
governed by the Code, Seb III. 

of Collector when execution of decree transferred to him, Sch. Ill 
in case of obstruction to execution of decree, O. XXI, r. <37. p. 817. 

by judgment-debtor or at his instigaiion, O. XXI, r, 98, p- SjS. 
in good faith by claimant other than judgment-debtor, 0 . XXI, 
r. 99, p. 8ig 

of person dispossessed of property disputing right of decree-holder 
to be put into possession, O. XXI, r too, p. 820 
on arrest of judgment-debtor, s. 55, p ast- 

incase of death of one of several plaintiffs or defendants if the right to sue 
survives, O XXII, r, 2, p 8 j8. 

where one nf several plaintiffs dies and right to sue does not survive (0 sur- 
viving phsintiffs alone, O. XXII, r 3. p 829 
in ease of death of sole, or sole surviving, pl-vinun, O, XX 11 , r. 3 p 8sy 

of dispute as to representative of deceased plainiiiT, 0 . XXIt, 

^ o^one of several defendants, O XXM, r. 4, p 831. 
when assignee fails to continue suit or give security, Q XX W, r 8(2), 

P- 834. 

in case of assignment pending suit. O. XXll, r. to, p. 836 
where pUmiiff accepts deposit as sausfaciion in part, O. XXtV, r. 4, (i), 
p SCO. 

in full. O XXIV, r. 4. (=), p 650 

of Commissioner to maVt local investigation, O. XXV J, i jo, p XO2. 
of Commissioners to make partition, O XXVI, r. 14, pp. S66-8&7. 
of Commissioner e.r f iirfe, O. XXVI. r. 18, p 870. 

in application to sue »« form-j pxuperis at heating, O. XXXII 1 , r. 7, n, nij. 
if applic.stion admitted, O XXXIII, r. 8, p. 915. 
when pauper fails, O XXXItl, r. 11, p 918. 

when clefend.sni in interple.nder-su« sues stakeholder, O XXXV r 3 0 Of* 
in case of application by surety tote discharged. 0 . XXXVIIJ 'r a<c' 
where defendant fads to give security or find fresh security O X'VVvti'l 
r. 4 ,P 9 -I 5 - 


08, p. J40, 

O XLtV, r, 5, j 


I'ROCKEDINGS— 


' 5 . P- J044. 


judicist, not defined, 17. 

transfer and wiihilnswal of s. 24 » 14S 

ro.*., ,0 

other than suits and 
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PROCESS— 

Ste SUSIMONS 

PROCLAMATION see 4KO DELi%£R\ Of PsoPERry 
provisions reiaUog to issue of, O. XXi, r ^6, p 768. 

PRODUCTION x« Document Plaint. 

PROOF see OSVS PROOF 

PROPERTY— 

meaning of, s 16, E\p, 129 
liability of, s 53, p 219 
liability to attachment, s 6c^ p 228. 
includes, decree of Court, when, 231 
portions of, cannot be aitacbcd, 231 
that can be transferred, 232 

PROSTITUTE- 

no action lies to recom rent of lodgings let to, 37, 

PROVINCIAL SMALL CAUSE COURTS- 
See Smsll Cause Courts. 

PUBLIC CHARITIES- 
Sutts relating to 

who and under vvfaat circumstances a suit under 5.920137 be brought in 
Presidency-town, s. 92, p 289 
outside Presidency town, s 93, p 296. 
when suits may be brought, s. 92, pp 289, 290 
for what purposes suits may be brought, s. 93, p. 389. 
when sanction (or suit necessary, 392 
valid wai/, 392 
public purposes, 290 

suit to appoint dharinakarCas falls within s. 92, p 790. 

remove trustee, 390 

consent in writing, meaning of, 391. 

who aie persons having an interest, 390 

ICC 92 IS mandatory and does not affect those special cases connected with 
religious uses, &C., 293 
pleading in, 293 

settling a scheme, what it includes, 293. 

decree is, how enforced 293 

application of Act XX, 1863. to, pp 294, 39$. 

ns to payment of Advocate-General’s costs, 293. 

court-fee, 295. 

limitation, 396. 

notifications, 396. 

PUBLIC NUISANCE— 

suits relating to, s, 91, pp. 28S, 389. 
what is a, 289. 

PUBLIC OFFICER— 

definition of, 2 (17), p. 28. 

who are and who arc not, 39^ 3cx 

what part of salary of. Is attachable, s. 60 (f) p. 329. 

as to staying decrees under appeal, no security required from, O. XLI r 7 
p 986 ■ 

Set Suits dy or against t»ovERN>ie.Nt or Public Officers. 
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PUBLIC PLACE— 
definition of, 77. 

PUBLIC RIGHT— 
meaning of, 77. 

PUBLIC ROAD - 
suits rel.atmg to, 77. 

PUNJAB TENANCY ACT (XVI OF 1887)^ 

under section 88 of, provisions of this Code applied to cases before Revenue 
Officer in the Punjab, l. 

PURDA LADIES- 


cannot be arrested, s 56, pp. 234, 240. 

not claiming exemption under s. 132 should be allowed to remain in their 
palanquins in Court jvbde givtag thttr evidence, 631. 
when complainant, 621. 

QUESTIONS INVOLVED IN SUIT- 
meaning of, 430. 

RAILWAY SERVANT— 

salary of, attachable, s. 60 (h), p 239. 
to exieni of half, s. 60 (i), p. 3:9. 237 

attachment can only be made of such portion as had actually become due, 

237. 

UECEIVER- 

property in the hands of, not attachable, 'vhen, 332. 
may sue for anything due to the estate, 413 
Af>{>oinlmcttt of. 


when Court may appoint a, O. XL, r. 1, p 961. 

duties and liabilities of, O. XL, r. 1 rf). p 961. 

when Court cannot rcmo\e, a person, O. XL, r. i {2), p. 961 

subordtmte Courts c.in appoint, 961. 

power of, IS di‘crelionary, 961. 

jmwers of High Court same as tlio>e of superior Courts m Rnglnnil wiih 
regard to appoinlmcnt of, ‘/>l 
Court can order, in spit'' o( order under Cr. I' Code, 9G2. 
in c.rsc of mi'appropii.stion, Cmiit can order, 962. 

Court can order Receiver 10 pa> debts, 
what Conns can appoint, 962 

m case of attachment of debt «Iue to a judgmcnt-deblor by a third party, 9O2. 
as to costs of mtmgemcnt, 962. 
may be made after decree, 9^2. 

in respect of properties in the hands of executor, 9 'j 3. 
not appointcil, 9<i3. 
appointed, 964 

procedure after appointment, 9^4. 
dismissal of, 9O4. 


•as to delit incurred by, 963. 
duties of, O. XL, r. 3, p ^13, 966 

Jxing appointed does not bar Court from ordering sale of property, r//j. 
J^wer t.f, to sue; Jiractice. 997. 

.i|\^ic.ation for, should show rrisons for appointment, 9'»7. 

enl i\e(rrnt of receiver's duties, (). Xl*, r. j, p. (/,S. 

\ Coll-'ftor may be apSKJintcd, O XL, r. 5. p q^iS. 

!• VI (. s^t emi><,»cicJ to appoint, O XL, r. 5. ji. '/iS. 
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RECOGNIZED AGENT— 

SfiT Agent 
RECORD— 

Court mav 'end for papers from its own, or from other Courts, O. XIII 
r lo. p 5SS 

if upon application, afndaxit is necessary, O XIII, r. 10 <2^ p 58S. 
cannot send for ofiicial papers, 58S 
if he can send for papers from the Court of Wards, 5SS 
form ofordei, 5S8 

if papers from the, sent for, inadmissible, Court cannot use them in evidence, 
589 

need not send the whole, 589 
REDEMPTION- 

SOU for how \alued. nS 

where decree for, declared that the imprmements of the mortgapee should 
when determined in execution be deducted, the date of the decree was 
held to be the date on which this was done, 652. 
in Cakutta a, decree can be executed e\cn after the time fixed in the decree 
has passed, ^44 

not m Madras or North-West, 644 

equity of, can be attached .and sold m execution of a decree against 
mortgagor. 231 

REFERENCE TO .AND REVISION DY HIGH COURT— 
when reference to be made to High Court, s iiy p. 349 
as to proMaions rel Uing to, where to be found, 349 

power of High Court 10 cal) for record of cases not appealable to High 
Court, s 115, pp 349. 350 
reM'ion of orders of Small Cause Courts. 350, 353 
lime of making application to call for record, 350 
High Court will act upon applic.ation or of its own motion, 350. 

Court cannot act under $ 115 when there is an appe>il, 351 
or any other remedj u open, 351. 
application of s n; to inierloctuory orders, 331 
meaning of ihe term “junstliction ” in s nStPp3Sii3S3 
what 13 meant in s 115 bv the Court hating failed to exercise jurisdiction, 

pow^/r of revision under s 23, Act IX of 1887, 353 

as to Court having acted illegally, 354, 355 

what IS materual irregularity, 355 

form of order under s *15. P 356. 

cases under s 115, pp 357. 35^ 

cases not under s. 1 1 5, p 359 

power of revision over Consular Court at Zanzibar 336 

when reference to be made to High Court. O, XLVl, r. i, p. 104S. 

form of reference from a Prcsidenc>’ Small Cause Court, *048 ; 


r 2, p. 1049 

judgment cf High Court to be transmitted and case disposed of accordingly, 
O XLVI, r 3. p 1049 

when reference made by a Subordinate Judge, High Court cannot review 
us own judgment, 1050 

costs of reference to iligh Court, O XLVI, r. 4, p 1050 

power to alter, lie , decrees of Court making reterence,. O. XLVI, r. 5, p. 


1050 _ _ 

before High Court can give opinion, what conditions must be complied 
with, 1050 
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REFERENCE TO AND REVISION BY HIGH COURT— 

power of, in c.ises of doubt as to jurisdiction in small causes, 0 . XLVI, r 
6, p 1050 

jiower to District Court to submit for revision proceedings h.id under mis- 
t.ikc as to jurisdiction m small causes, O. XLVI, r. 7, p 1051. 

High Court, when case submitted, has power to consider the question of 
jurisdiction, 1051. 

Judge must give his reasons, 1052. 

REGISTERED— 

a person refusing letter, cannot plead ignorance of its contents, 992. 
REGISTRAR— 

sale by, of High Court, 258, S02. 

non-judicial acts may be done by, s. 128 (il, p 365. 

REGISTRATION— 

a sun to enforce, how valued, 118. 

a sun will not he in Hengal to have a document registered, 68. 
who need not be made parties in suit for, 419, 436. 

.1 decree on a registered mortgage-bond has priority over a previous decree 
on a prior unregistered mortgage, 646. 

the assignee of a mortgage-decree under an unregistered deed, the assign- 
ment requiring, is only entitled to treat the decree as a money-decree, 699 
n rnstnamak does not require. 847. 

security-bond need not be registered, until security is accepted, 989, 1043 
REGISTRATION ACT— 

IS A Complete Code, 31. 

the Limitation Act is not applicable to cases under, 32. 
s. «7 of, Act does not apply to judicial proceedings, 652. 

REGULAR APPEAL : ue Appeals from Original Decrees. 

RELEASE- 

of judgment-debtor when allowed, s. 58, p 22$. 
of judgment-debtor on the ground of illness, s. 59, p 227, 

of judgment-debtor on the ground of the existence of a conUgious disease, 
s. 59, p. 227, 

RELIGIOUS CEREMONIES— 

suit for performing, 69, 7 o, 7 t- 
suit for Ices in, 71. 

RELINQUISHMENT— ' 

of portion of chim to bring suit within jurisdiction, 0 . II, r. 2, p. 441. 
omission to sue for one of several remedies, O. II, r. 2 (2), p. 441. 
of claim to be stated in phmt, O. VII, r. I (hi, p-fjoJ- 

REMAND— 

how to be made, 327, 3:8 

not allowed on account of misjoinder* of parties or causes of action, non- 
joinder of parties, defect or irregul.arity m the proceeding, when, s. 99, 
pr- 3 '’ 7 t 3 to 

disposal of a su-t on Sunday is an irregularity, 310. 

■'of case by appellate Court, O. XLI, r. 2J, p 1002. 

(\ises where, alloweil and not allowed, IU03-1006. 
in\econd appeals, 1006. 
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REMAND — 

effect of improper order of, 1006. 
as to taking of ne'v evidence after remand, 1007. 
appeal lies from an order of, looS. 
practice after, loog 

effect where order of, set aside in special appeal, 1009. 

when appellate Court may frame issues and refer them for trial to the first 
Court. O. XLI, r 25, p. loio 
effect of order under rule 25, order JCLI, p. loia. 

Appe\ls, from Origin \l Decree. 

REMEDY— 

for clerical error in decree, s. 152, p. 377 

when plaintiff only appears at hcanng of case and obtains decree, 536. 
of claimant to attached property when claims disallowed, 760 
of purchaser who has been obstructed, 824 
of minor to set aside compromise, 901 

REMUNER \TION— 

of a Cornmissioner, sun for, 72 

for labour, of a Commissioner appointed by Court, 72 
See Fees 


RE-NT- 

when to be taken to fMI due .annual]}’, 14. 

claim as to title in rent-suit, does not operate Judtea/a, 9a, 

arrears of, are liable to interest at 12 per cent, from the end of the year, {62. 

aitarhment by co-sharer, 242. 

suits as regards Chota Nagpore, 312 

as tu who should be |oined as parties in a, suit, 419. 433, 435. 

suit for portion of arreacs. of, owing bars subsequent suit for balance then 

due, 449 

under Act VIII (B. C. 1869, could be changed into an ordinary civil 
suit, 500 

issues in, suit, 593- 

if plaintiff has assessed the, on certain lands at Re. i-8 per beegah, decree 
- should not award Rs. 2, p 641. 

arrears of, are liable to interest from the end of the year, 162. 
execution for, decree, 206. 


lU IivUai- <• Ujt, ..WJ. 
suits as regards Chota Nagpore, 312. 

RENT ACTS— 

North West Provinces, suits under, 73. 

Madras, suits under, 74. 

RENT RECOVERY ACT (MADRAS ACT VIII OF 1S65.) 
is a complete code, 32, 

this Code is not applicable to cases under, 32. 

Lim-tation Act {XV of 1877) does not apply Veases under, 32. 
RENT-SUIT : lee Rent. 

REPEAL— 

enactments repealed, s. 156, p. 378. 

REPRESENTATIVE : see Leg.vl Represcnta^jto. 
in suit by, cause of action arises where, 144. 
proceeding by or against?, ow to be taken, s. 146, p. 376. 
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RESIDE- 

definition of, s. 20, E\. I, p. J.lo. 
mrnnini: of, 135, tjG, t 77 - 

RESIDENT- 

memin;.; of, 135, 136 
RES JLI)IC\T\- 

no tfnl of iinticr previously he.ird or determined, s. 1 1, p- 80. 
tn<*iniiU’ oi former suit, s ;t, E\. I p. So. 

(o.iipei- n< (. of ,i court how detcrmmeil, s 1 1, Ex. II, pp. Si, 9S. 
ciire. ilv nml siili',t.Tninlly m issue includes what, s. 1 1, Ex. IV, p. 81. 
c\i,l III iiion I\, not .ipphcable, where subject matters of the suits arc 
(liticK ni. lu^i 

111 II,; iiniier the s.nme title, s. 1 1, Ex V'l, p. Si. 

't' 111 LprodiK es the Enjihsh law of estoppels by record, Si. 

'C> 1 1 111 this Cole IS not exhaustive of the effect of, St {foot note 3.) 
such tnifttr tmtst be .adniiffed or denied, s 11, cvpl. Ill, p. 81. 
relief chioicd but not grinlcd, «. 1 1, e\pl V, p. 81. 
cvcij plei of, nuisi be submitted to «hat tests, 8: 
me itiiii.' nf 111 liter, 82. 

\v.i»i' ii iiid pos'CssMin decree for, to filing of plaint, second suit for same 
up III tihn,; of iihmt, Ixa^red, 84. 
lime when principle of, applies, 86 

dei ree .ippciled ajjamst. not dealt with by Appellate Court, no bar to sub* 
‘ffpii nt Mill, 1 10 

sintnndei <) XXl.r 63 di»mi8sed. aii.xchment having been removed, no bar 

tu M-iynil Sint on title in consequence of second altachnient, \oi{foot 
no’c 

sub*e(|iienl suit not barred, when on remand some of parties appeared on 
(he d i\ lived for hearing. 10* (foot note), 
or when firvi suit was disniissed.under s 27, Act, Vlll of 1869, (B.C.) 
10: ifont note). 

iindcf s 10, cl 111, of the Court Fees Act. 102 (foot note' 
for ilcf nilt of pa> mg fees, J02 (foot note), 
foi n n iDu d( f nf parties, io2 (foot notet. 
flit nniliiiii ousiic", 102 ifoot note) 

he- 111, pfiiperl) siieil for «.is «r«mglj de'ftib'rt in pl.amt, 102 ifuot 



b-i aiiv- the lull lit V fir rent w.is not punt b it sever.al, lo2 (foot note) 
lor I'.a It of -ucco-nm-rcrtiS.'tte. to: (foot n«itc). 

the defend ini’s .ibsencc, plamtiff add icing no e\ idenre, 102 (fool notch 
yU/u’n, cue isiitie cf. 


meaning .and effect of, 84 

jcnni r(iiiirii-t. suit on, -ccun'l'tiit with added panics hatred, 83. 
in C.asr of .a.;ciit .ind piinnpte not birred, 85. 
ex uiiples III c i-r, shiiwitig, 8s, S') 

re Iciiip'i in of the sime propcity when former decree fur redemption not 
exec'itci!. fi'i. 


sub pnipfie'or. *.ta'ii:iir\ right, then to rclcein same property, S6 
aheriiaiive rl imi not rais-d in first suit, ex iinplcs nf, hr 
not /'V/ JuJiiiti, 87. 

in 1 ‘riihi'c f.a in, the judgment of that Court alore can operate as /iVr 
JuA . 1/1, 


decMi'n limit lie liral in oriler li> op«r.aie .as, 1 10 

10 wh^re the a;*;>*al is {••nding agamst .1 decision, the same is no!, i lo. 


le .la .1.// •" 

B I't f'n hog in f ireign Court, n'> bar t'> suit in India, 113. 

I iretgn d'l ire nn riT^’trrs i.f I irni», no I ar 1 1 suit on merits in India, 112. 

J K I.f I ufrign Court iiSttine.l on iSenee 111 llriinh India, no bar to 

e:u'i‘n of original decree, io, ihj 
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RES JUDICATA— (w?/./) 
liisisr; uuond sittf, ■u.'hen previous suit ts, 
improperly frameJ suit dismissed na bir to second suit, 90. 

Churned m comtnou, pn-'ate right ' 

in suits of this kind leave must be obtained from Court, lio. 

E\pl VI of s It. refers to suits of this nature, 1 10 
held not 10 ipplv to waiei-course, iii 

to a deciee ai^iinsi one of several co-sharetsin a property, lii. 
held to anply to successive suns brought hy different trustees of certain 
ptopenv, 1 1 1 

applies to an e.i->ement cl.nmed m common by a number of persons, ijo. 
does not apply to prescnptive right claimed bv an individual, 1 1 1 

fletitfii.it c\p>es'.ly gitinted deemed to have been tefned. 
ca-es discussed, 109. 1 10 

issue in a judi-meni of a lower tonrt not decided by the appellate court 
does not oper.itc as Res Judicata, iio 

Question of taw 

former judgment mav not be sound, if it decides finally, it is tes-judtcaia, 94, 
the above principle, discussed, 104 

.'^fatter ought to have made ground of attack or defence in former suit. 
when applicable, 86, 106 
explained, 86, 67. 

alternatne claim not raised in first suit, 87 
question decided in effect m former suit, 8S 

where several independent causes of action exist nt time of first suit, they 
need not be joined, 89. 

Coint of jurisdiction, in a, competent to try such subsequent suit, or the suit 
in •which such issue has been subsequently raised 
leading c-ise, 97. oS 

two Courts must have concurrent jurisdiction as regards pecuniary limit as 
well as subject-matter, 98 
Declaratory Decree. 

for jurisdiction, the v.alue of suit for mere declaratory decree taken to what 
it would be if suit were for possession of property, 99 
Revenue Courts 

jilamlatdar’s Court’s decision bars a suit m n civil court when, 100. 
decision of, if within their jurisdiction bar to suit regarding same matter 
in Civil Courts, 99 

Civil Courts Jurisdiction under special Acts 

an award made under s. 40 of Act X of 1870 as to .apportionment of 
compensation is final and binding on parties present, too. 
but a decision under s. 39 of that Act is not rcrywrf/cfrfrt m respect of pro- 
perty not taken up under the Act, 100. 

the dismissal of an action under s. 63 of the Administrator-General's Act, 
will bar .a subsequent application, too 

application under s. 55 of the National Debt Ac t, will bar a subsequent 

application, too 

.an application for guardianship of minor under .Act XI of i86t will not bar 
a suit for recovery of the minor, too. 

an entry prepared under s. loS of the Land Revenue Code, how far conclu- 

sive, loi. 

Collector’s decision tinders. 13, Act III of 1S95, operates as res judicata, lOf. 
determination of ri^ht and title is nor barred hy sec 149 (rf) of Act VIIl of 
1876 {^) in Civil Court, 101. 
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RESIDE- 

definition of, s. 20, Ex. 1, p 140. 
meaning of, 135, 136, 177. 

RESIDENT— 

meaning of, 133, 136. 

RES JUD1C-\T\— 

no trial of matter previously beard or determined, s. ii, p. So. 
meaning of former suit, s n,Ex I p. 80, 

competence of a court how determined, s. It, E’t- H. PP- 81, qS. 
directlv .and subst.Tnti.\U> in issue includes what, s. 1 1, Ex IV, p. ol. 
exDlin.Mion IV, not applicable, where subject matters of the suits are 
different. 106 

litigating under the •■ame title, s 11, Ex. \'!, p 81. 

sec 1 1 reproduces the Engbsb law of estoppels by record, 81 . 

sec 1 1 of this Code 1 s not exhaustive of the effect of, Si (font note 3 ) 

such matter must he admitted or denied, s. ii, expl HI, p 81. 

relief claimed but not granted, 5. 1 1, expl V, p. 81. 

eveiy plea of, must he submitted to what tests, Si. 

me.ining of matter, 83 

wnsil u iiid possession decree for, to filing of plaint, second suit for same 
up to filing of ol imi, barred, 84 

tune s\ben principle of, applies, 86 . 

decree appealed against, not dealt with by Appellate Court, no bar to sub- 
sequent suit, 1 10 

suit under O XXI, r 63 dismissed, attachment having been removed, no bar 
to second suit on title in consequence of second attachment, 102 (foot 
note) , 

subsequent suit not barred, when on remand some of parties appeared on 
the day fixed for hearing, 107 (foot note). /n ri 

or Mhen first suit was disniissed.under 8 27, Act, VllI of 1869, (E L.J 
102 (foot note). 

under s 10, cl. ni, of the Court Fees Act. t03 (foot notch 
for default of paying fees, 103 (foot note), 
for nun joinder of parties, 103 (foot note) 
fui nniltifariousiic«s, 102 (foot note). 

because property sued for m.is wrongly described m plaint, 102 ifoot 
note) 

because the liability for rent \v.\s not joint but several, 102 (foot note), 
for vani of 8iicce»8ion-cerufic.ite. lOj (foot note). 

the defendant’s absence, plaintiff adducing no evidence, 102 (foot notch 
Action, one cnuse of 

meaning and effect of, S4, 

joint conir.act, suit on, 'ccondsuit with added parlies barred, 85. 
in case of agent .\rd principle not barred, 85- 
examples of c.ises showing, 85,89 

redemption of the same property when former decree (or redemption not 
executed, 86. 

sub-propnetor, statutorj right, then to redeem same property, S6 
alternative claim not raised in first suit, examples of, 87. 
not Res-Jndteoto, 87. 

in Probate Court, the judgment of that Court alore can operate as Res 
Judicata, 97. 

decision must be final in order to operate as, no. 

where the appeal is pending against a decision, the same is not, 1 10 
■m Action. 

\ jsmt pending in foreign Court, no bar to suit m India, 1 13. 

^^’oreign decree on matters of torm<, no bar to suit on merits in India, 112. 
j'uv of Foreign Court obtained on decree in Hritish India, no bar to 

ei tecution of original decree, 80, 183, 
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RES JUDICATA-(<-i.n/rf) 

Juiiffmcnt^ suit on 

judgment sued on must be final, no. 

foreign judgments to be binding must adjudicate actual facts, 112 
Parties, tet.vcen same, or betiveen parties under whom they or any of them claim. 
examples of cases m which parties in second suit held to be privies, 95. 
examples of cases in « hich parties held not to claim under parties to first 
suit, 96. 

meaning of “under «hom they or any of them claim,” 96. 

matter transacted between certain parties should not adversely affect a third 

party, 95. 

decree against Hindu widow binds reversionary heir, 93. 

kurta of Mitakshara jomt-family may bind whole family, 95. 
tenant for life may bind estate, 95 

i’j/ir«-holder, shebait, <firr/roM, binding on successor, 93. 
re\ cnue auction-purchaser not bound by decree against his predecessor, 96. 
decree not binding on infant, when, 96. 

decision against a person m a representatives character, does not bind him 
when I'tigaling in his own name, 93, 96. 
decision by one member, subsequent suit by Receiver for the whole family 
not operate as res juduata, 96 
or by another member, 96. 


decree against wrong*doer$, binds not tbe property nor the community, 
when, 96 

purchaser cannot be estopped by j'udgment in a suit after his purchase, 96 
decree against mortgagor will not bar a mortgagee whose title arose prior to 
suit, 96 

decree against registered tenant not binding on owner unless he claims 
through registered tenant, 96 

Review. 

dismissal of an application for, bars a suit to set aside a decree on the 
same grounds, 104. 

Appeal. 

appellate judgment operates as estoppel as regards all findings of the 
lower Court, when, 104. 

Between ca-piautUffs. 
when arises, 108. 

Between co-defendants. 
when arises, 107, 108. 

Suits held to be barred— 
examples of cases, 106, 107 (footnotes). 

Suits held not to be barred— 
examples of cases, 108, 109 (foot notes). 

In execution-froceedim's. 
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RES JUDICATA— 

In execution-proceedings — (contd ) 

order refusing to e'recute, as sanction of Commissioner had not been obtained 
held not to be res juduatn, 208 

application to e'cecute not an adjudication within the rule, 208 
construction put on a decree m execution-proceedings bars subsequent suit, 
2og 

investigation of claims to, or objection to, attachment, is between decree- 
holder and intervener, and is not res jitdicaUi between debtor and claimant. 
506 

order under 5. 73 has not effect of, 267 

refusal to execute does not bar subsequent application, 687, 

in suits against minor, 886 

a decree passed in terms of an award has effect of, 1182. 

RES SUn-JUDlCE— 

judgment appealed against js, uo. 

RESTITUTION — 

of conjugal rights m the case of a Hindu, 72. 

Pnrsee, 72 
Mahomedan, 72 

suit for conjugal rights, how valued, 1 18. 

„ „ where triable, 1 18. 

of conjugal rights, execution of decree for, 195. 
by decree-holder where decree set aside in appeal, s. 144. p 374 , 677. 
where decree reversed Court bound to restore to defendants property out of 
which they haiie been turned in execution, 374 ; 9S6 
person making, bound 10 restore every thing to which he is not entitled, 374 
carries mesne profits and interest without any express order, 374, 375 , 1046 
decree for, of conjugal rights, O. XXI, r. 32, p 716. 
of a wife, 718 

of property pending appeal to Privy Council, I043 

may be obtained of property pending appeal even as an auction-purchaser 
who was a party to the suit. 1046 

RE-TRANSFER- 

of suits appeals or proceedings from one Court to anothei, s 24 (m), pp 148 
149 

REVENUE — See Land Revenue. 

suits for declaration th.at land is liable for revenue will lie, 72 
REVENUE COURTS— 
meaning of, s. 3 (2). p. 32 

power to modify the Code in its application to, s. J ( 0 , P- 32 - 

generally are Civil Courts, 32. 

rulings as to pon ers and junsdictiou of, 72, 73 

under Khoti belUement Act, 73. 

under North West Provinces Rent Act, 73, 74 

under Madras Rent Law, 74. 

■ar to suit regarding same matter 

HI Noun- ivesi, i2j, 124. 
abolished in Rengat, 124. 
section 47 does not apply to, 185. 

EVENUE JU RISDICTION ACT fRom)- 
cases under, 73 
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REVENUE S-\LE- 

Tulintjs, 258 ; S07. 

REVERSIONE ' - 

svm by, to prevent nliemnun, 75, 7^ 
addition of parlies m suit by, 433 

RE\n;\V OF lUUGMF.NT— 

appliration fur dtsrnissm^ an e<ecutton case, does not come under s. 47, p 

if tppeal to 1‘rivy Council admitted, when High Court can, its own order, 
34;. lOjS 

when mas be applied, s 114, p 349 
pro\ isionS rel He to, Order XLVII, p 1053. 

where the referem e IS made not by the Judge of a Court of Small Causes, 
but b\ a 'aubordinate judge, the High Court cannot, its own judgment, 
IQ50 

See JCDG'tl sT, kh\IE\V OF. 

REVISION— 

in suit relating to public chanties, p 296. 

-18 to order of the Lower Appellate Court admitting appeal out of time, 303 
order of Sm ill Cause Court judge n subject to, when, 350, 353, 1056 
seuing a'lde an ex f< ote decree, 547 
m (a'C of orders settmi* aside sale, 8o2 
of order 10 ren.iy purchase-money, 814 

order under O Al, r 14, (or production of document is li.able to, 571. 

order under. 0 . XI, r. ij, is liable to, 575 

under, O. XXI r ioi,p 82: 

under. O. XXII r. 3 (t , p 831. 

refusing to issue commission, 8>8 

in suit referred to arbitration, 1 18: 

refusing to file an award, 1 191 

refusing to allow a person connected with minor’s estate to defend 
a suit fur minor, pSj 

RUFERENCb. 10 \ND REMSION tIV HlClt COURT 

RIGHT TO UEGIN — 

rules as to, O XXHI, r 1, p 619 

where preliminary issue is raised by the defendant which goes to root of the 
case, defendant begins, 619 
m appeal, O. XLl, t t6, p 99? 

nn invariable rule that in a suit for mesne profits, onus is on the defendants, 
619 

if in appeal respondent objects that no appeal lies, the appellant begins, 619 
practice as to, in High Court, 619 

RIGHT TO SUE— 

assignee of mere, for damages, has no cause of action, 78 
purchaser of, cannot sue, 78. 

RULES— 

meaning of s 2(18), p 30 

effect of, m First Schedule, s. I3i, p 362 

power of certain Huh Courts to make, s 122, p 312. 

committee, consntulion of, s 123, pp 362, 563 

subject to sanction of what autboniies, s. 126, p 364 

as lo publications of, s. 127, p 364 

matters for which, may provide. s 128, pp. 364, 365. 

to be published where, s IJt.p 366 

as to procedure, made by High Courts, Part X, pp 36:-365 
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rule-committee. 

constitution of, s. 123. pp. 362. 363 
duty of, s. 124, p. 363 

SALE- 

suit to set aside, 76 

suit to set aside, how valued, 118. 

power to order attached property to be sold, O. XXI, r 64, p- 767. 
meaning of “ may” m O XXI, r. 64, p. 767- 

And Dehvtry of Property. 

proceeds of execution-sale to be divided rateably among decree-holders, 
s 73. p. 264. 

proceedings where property is sold subject to mortgage, s. 73, p. 264. 
when property is sold to discharge an incumbrance thereon, proceeds of sale 
how to be applied, s. 73 (c), p, 265. 
effect of order under s 73, p. 265 

an order under sec. 73 does not amount to an attachment, 266. 
regular suit, cause of action does not arise until money ts paid, 267. 

Small Cause Court cannot try a case for refund of assets under 
s 73. P- 267. 

limitation one year from date of order, spy. 

all parties to the distribution should be made parties to the suit, 

267 

where there is the same judgment-debtor, 267. 
the assets must be realised in execution for distribution, 267 
decrees for money, 2&S. 
applic.ttion of sec 73 to certain cases, 268. 
rateably no priority except in case of Crown debts, 269 
where property is sold subject to mortgage, estoppel, 270. 
where sale-proceeds may be taken out by decree-holder before confirmation 
of sale, 271. 

surplus sale-proceeds should only be paid to person m whose name it stands 


0. XX I, r. 58 

( 3 ), P- 750 

by whom conducted and how made, O. XXI, r. 65, p. 768. 
under decree passed without juiisdiction and set aside on that account 1$ 
null and void, 768 

sale postponed, notice of postponement not received, sale held void, 768. 
proclamation of sale by public auction, O XXI, r. 66 (1 ), p. 768. 
particulars v.hich proclamation shall specify, O. XXI, r. 66 (2), pp. 768, 769. 
power of Court to summon person to ascertain facts for proclamation. 


vjiijLci ui issuing piociaiuauoii, yyu. 
in rent-decrees, 770. 

smlue of property should be stated in proclamation, 770. 
what cre.ates a valid charge on the pr^erty, 771. 
error in sale, remedy of aggrieved j^rty, 771. 

■'tr.y resentative in sale conveying interest of persons not parties to the 
feA»t,77i. 

Sfj'dt-e not stated is an irregularity, but for setting aside s.ale it must be 
rcieijL twn first Court, 771. 


^7j. 


•t'd es und 


‘verbal, 
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SALE — {ccnhi) 


And DehTcry cf Property — ) 
njocie of mnWmg proclatmtion, O. XXI, r. 67, p. 773 
several propertie«, there must be separate proclamation for each, 773 
after pnichmation 30 davstu expire before sale of immoveable property 
O XXI, r 6S, p. 774 

15 'lav« to expire before sale of moveable prooertv 
O XXL r 68. p 774 ^ V t 

sale held before 30 or i j davs respecti\el>, is void, 774. 
wlnt constitutes consent under, O XXI, r 68, p 774 
order under O XXl, r 6S, m.iy be set aside under s 115, Civil Procedure 
Code, 774 

Court ma\ .idiourn sale. O XXI, r, 69, pp 774, 775. 
when adjomnment is for more ih.an seven daj's, a new proclamation should 
ivsue unless judgment debtor consent to waive it, O. XXI, r. 69 (2), 
P- 773. 

stoppage of sale on tender of debts .md costs or on prool of payment of 
same into Court, O XXI, r 69. f^), p 77J 
what constitutes an adiournmcnl, 775. 

Distfct Judge has no power to order Subordinate Judge to postpone sale, 
776 

pajment rrade to prevent sale not voluntary pavmenf, 776 
when adiournmenis should be granicd, 775 
saving of certain sales, O XXl. r 70. p 776. 

ofTicers ctmeerned m execution sales not to bid for or buy property sold, 

OXXLryvp. 780 

defaulting purchaser answer.ibte for loss by re-sale, 0. XXI, r. 71, p. 777, 
re-sale is. uf propenv first sold and under same description, 777 
on re-sale if (here i» deficiency, the purchaser at first sale is answerable and 
for costs of re sale, 777, 78S 
who mxv proceed against the defauher, 777, 778 
appeal lies from an order under O. XXI, r 71, p 778 
decree-holder not 10 bid for or buy property without permission, 0 XXI, 


T 72, p 77s 

if decree-holder purchase, purchase-money may be taken as payment, 
O XXl, r 72(2). p 778. 

rights and liabilities of decree-holder as purchaser, 779 
what IS fidiK'ixrv relation when decree-holder purchases, 7S0 
appeal does not he from order refusing leave to decree-holder to purch.ase, 78a 
lies from an order confirming, set'ing aside or refusing to set aside a 
sale of immoveable property, 780 


refusing to pul the creditor in possession, 780. 
when no seennd appeal lies, 780 

step in aid of execution, application for leave to bid at sale, 7S0 


OJ Moveable Properly, • uks as io. 
agricultural, O XXI, r 74, p, 781 

postponement of, of agricultural produce, O- XXI, r. 74 '2). n. 7S1. 
special provision relating to the sale of growing crops, O. XXl, r. 75, p. 781. 
rules as to negoti.able instruments, and sh.are in corporation, O. XXI, r. 76, 


p. 7S2. 

moveable, should ordinarily be sold within the jurisdiction of the Court 
ordering the sale, 782* 

on sale, ihe price of each lot should be paid at the time of the sale, O. XXI, 
r- 77, p. 782- 

on payment of purchase-money, sale of moveable property becomes absolute, 
0. XXI, r. 77 <2), p. 782. 

no irregularity to vitiate, but person injured may sue, O. XXI, r. 78, p, 783. 

what IS irregularity, 783. 

what is not, 783. 

moveable property actually seired to be delivered to the purchaser, O. XXI 
r. 79 (0.P- 783 . 
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SALE— (ctJn/if ) 

Of Moveable Property— 

delivery of moveable property m the possession of some person other than 
judgment-debtor O. XXl, r. 79, p 783 

debts and of shares in public companies O- XXl, r. 79, (3), p. 784. 
transfer of negotiable instruments and shares, O XXl, r So, p 784. 
vesting order in case of other property, O XXI, r 81, p, 7S5 
Of Immoveable Property. 

from what time purchaser's, title vests in the propeity sold, s. 65, p 246, 
sale-ceriificate is only a title-deed and the grant of it is merely a ministerial 
act, 247 

decree under which sale lakes place must be subsisting at the time certificate 
IS given, 249. 

sale-certificate, effect of, 247 

should not be amended ex parte, 247. 

when ran be amended, 247 

what to contain, 248 

construction of, 248 

to whom granted, 248 

evidence in respect of. 248 

raises what presumption, 248 

creates estoppel. 248 

registraiion of, 248 

stamp of, purchaser should procure, 348 
Limitation Act does not apply to .application for, 349 
what IS immoveable propeitv, 249 
of mortgaged property under money decree, 249 
purchaser can recover purchase-money, when, 349 
in case of warranty, 249 
silence of debtor, if misleading, 250 
who IS boM fide purchaser for v.alue, 250. 

no title guaranteed at execution sale except as against judgment-debtor, 250 
in case of ShenfTs sate, 250. 
what pisses by the sale, 250 
in case of mortgage-decrees, 251. 
in case of money-decrees, 251, 252. 
increment passes, 253. 
rights and tiabiluies of purchaser, 232 
creating estoppel, 3S3 


2S4 

under Hindu law.. 3^4 
under mort.>age-sale, 254 
father’", debts, 255 
representative character, 236 

widow representative, if the decree is for debts mcurred m 
her lifetime, a purchaser under a money decree only 
gets her life-mterest, 257. 

IMuhammadan law, 257. 
in Kegistrar’s sale, 258- 
in Land Revenue sale, 258. 

o suit shall be maintained against a purchaser buying benami, s, 66. p 258. 
ut a suit for declaration that the name of the certified purchaser was in- 
serted in certificate fraudulently or without consent of real purchaser will 
e, s 66 (2), p 258 

nder sec. 66, who is a cenified purchaser, 258. 759 

uits of third persons for publishing their claims against real owner, ie, 
66 f3), pp. 238, 260 
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Of Immoveable Property — (contd ) 

power of Local Government to prescribe rules for transferring to Collector 
execution of certain decrees, ordering, s 68, pp 260,261 
what rules will apply in cases of execution of decrees transferred, s. 69, 
p 261 

Government can order execution of decree to Collector, s. 68, p 260 
what provisions will apply in such cases, s 69, p 26r 

Government can make rules regulating ihe procedure of the Collector, s 70, 
p 261 

Government can provide for appeal and revision of orders by Collector 
s 77 (c), p. 261 

jurisdiction of civil Courts barred in respect of the said exercise of powers 
by Collector, s 70,1), p 262. 

when Court may authorize Collector to stay public sale of land, s 72(1), 
p 363 

the Court should hear any obiection raised by the parties before authorizing 
the Collector, 264 

power of Local Government to make local rules as to, in execution of decrees 
for money, s 67, p. 260 
rules under s. 67, where found, 260 
what Courts may order sales of land, O. XXI, r. 82, p. 785. 
provisions of Code for sale of immoveable property govern the sale of decree 
declaring a charge upon land, 78;. 

when Court may postpone sale of land to enable defendant to raise amount 
ofdecree^O XXl, r 83, j> 783 

postponement is discretionary when it should be granted, 786 
certiticite to be given tiMudgment debtor authoiuing him to mortgage or 


lertiticite to be given to judgment debtor authoiuin 
lease the property, 0 XXI, r 83 (a), p 786 
D XXI, r 83 does not apply to mortgage sale, 787. 


0 XXI, r 83 does not apply to mortgage sale, 787. 
effect of private sale, 787- 
confirmation of, 787. 
of minor’s property, 787 

appeal from order, under, 0 . XXI, r 83, p 787. 

deposit of 25 percent, to be made by purchaser of immoveable property, 
0 , XXI, r. 84, p 787 

who decree-holder is the purchaser, whether deposit necessary, 0 , XXI, 
r. 84 (2), P 787 


XXI, r. 85, p. 788. 

in computing the 15 days the day of sale should be excluded, 788. 
procedure in default of payment, O XXI, r. 86, p 7S9 

if purchase-money not paid witbm prescribed time, then re-sale to be had 
after fresh non^czticm, O XXJ, r. Sp, p. 789U 
fresh notification necessary^ if money not paid within rs days, 789 
co-sharer of share of undivided estate sold in execution to have preference in 
bidding, O. XXl, r SS, p. 799 

appeal : a co-sharer not a party to the suit cannot appeal from an order con- 
firming the sale in favour of another bidder, 791 
who may deposit debt and apply to set aside sale, O. XXI, r. 89, p, 791. 


87 
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SkVE.-(contd.) 

Of Immoveable Property — (contd) 


,_.;»pplication to set aside, on ground of irregularity, 0 XXI, r. 90, p 794 
time when application should be made, 794 
where to apply, 793. 
who may apply, 795. 
cases when sale is void, 795. 
must be irregularity to come within the rule, 796 
irregularity in conducting and publi»liiDg sale, 796 
what is not material irregularity, 796, 797 
material irregularity, 798 

all iTreguiarvties are cured hy cettificate of sale, 799 

after certificate no outsider can object that sale does not pass a good 
title, 799 

the applicant must show that by reason of the irregularitv he has sustained 
a substantial injury, 799, 800. 

cases where appellant is estopped from pleading irregularity, 800 

onus of proof lies on the uujector, 801 

waiver by a judgmeni-debiot, 801 

effect of setting aside a sale, 801 

fraud, 801. 


but that no substantial 

injury has been sustained, 802 

application to set aside sale on ground of judgment-debtor having no sale- 
able interest, 0 . XXI, r 91, p. 803 
' ' ' * ' 0 . XXI, r. 91, p. 803 

idgtnem-debtor or, if dead, to Ins repre- 

a suit for the purchase money does not lie m Small Cause Court, 804 
no sale absolute until confirmed by Court, O XXl, r 92. p 804 
when application for setting aside, allowed, O XXl, r 92 ^2) i, p. 804 
obj'ection allowed, 805. 
objection disalloned, 805 


it objection disallowed, Judge must pass order confirming sale, 804. 
appeal lies when objection uisallowcil, but not second appeal. 806 
an auction-purchaser if made a party to the proceedings can appeal, if sale 
IS set aside, 806 
limitation, 30 days, 806. 

suit to set aside an execution-sale one j^ar from date ot confirma- 
tion, 806. 

suit to set aside an order does not lie, 807. 
sale, when will lie, SoS. 
equity m case of, S09 
purchase by a stranger, 81a 
creditor, 8ii 

notice of what has taken place by creditor who purchases, 3ti. 
minor, sale how far binding on, 8ii. 

limitation, minor can sue to set aside sale, three years after attaining ma- 
jority, 811. 

no tegular sun by a party vo the cause for setting aside an order under 
O XXI, r. 92, p E07. 

no suit lies for setting aside an order under s. 174, B T, Act, 807. 
plaintiff can proceed simultaneously in civil and in Revenue Courts, 807. ' 
purchaser bound to enquire what before purchase, 810 
irregularities how far cured by certificate of sale, 809, 810 
creditor purchase with notice of what, 811. 
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SALE— 

Of Immoveable Proferly — (contd ) 

not binding if made under a decree agamst minor, 8r i. 
of property of a stranger , Ins remedy. Sis 
suit to restore sale, S12 

practise as regards interference in sales made without jurisdiction, 812 
if sale set aside, price to be returned to purchaser, O XXI, r. 23 p 8(2. 
purchaser can get back money and 6 per cent generally, unless he claims 
more than he ought, 812 

should not be saddled with costs of the sale, 813 


iiiimaiiuii 101 an appiicuiiui. uiiuer, u aa.1, t. 9J, p. bij. 
revision, order can be set aside in, 814 '■ 

certificate to puithaser ' ’'V* *' 

delivery to purchaser, 
of judgment-debtor, 

under O XXI, r 95, putenaser can uutaiu A'/r^ri pussessiun, 014. 
if purchaser cannot get Ikas possession, he can bring a regukar suit, when 

814, 81S 

application is barred if made more than three years after date of certificate 
ofsate, 8t5 

delivery of, in occupancy of tenant, how made, O XXI, r. 96 _p 816. 
purchaser under 0. XX/, r 96, must make his upphcation within three years 
from time sale certificate issues, 817 

purchaser may sue for possession within twelve years from the date of posses* 
Sion of ’ ' ' ■ 

efiect'of idgment debtor, 816. 


power of Collector when e'teeution of decree is so transferred, Sch, lilt 
para I, p. 1195 

an application to set aside sale for material irregularity should be made to 
Collector. 1 195 

but an application, under 0 XXI, r 91 that the judgnient-debtor had no 
saleable interest in property sold should be made to the Court, Ii95; 
procedure of Collector when execution of decree is so transferred, Sch III, 


para 2, 1195. 

Collector to give notice to decree-holders and persons having claims on 
propcrlv, Sch 111, psra 3, p 1196 

should allow 60 days from date of its publication for compliance therewith, 
Sch III, para 3, p 1196. 
notice how published, Sch, III, parx 3, p n96 

.imount of money-decree to be ascertained and immoveable property avail- 
■ able for their Satisfaction Sch III, para 4, pp 1196,1197. * 
practice in matter of such enquiry, Sch III para 4, p 1197. 
in Madras and Ilnmbay appeal from Collector's decision is treated as mis* 
cellaneoos appeal, 1197. 

when District Cuurt may issue notice and hold enquiry, Sch III, para;. 


p. 1197. 

High Court may authorize Subordinate Judges and Munsiffs to .take cog- 
nizance of references by Collectors, 1 19S. 

efiect of decision of Court a> to disputes about liability of judgment-debtor, 
Sch HI, p..ra, 6, p. 1198. 

appeal under Sch. Ill, para 6 is .1 miscellaneous appeal and is not from a 
decree pissed m n regular smi, 119S 

scheme for liquidation of money-decrees by Collector Sch III, para 7, 
pp. 1 19S ; 1 199. 

Collectoi to act subject to rules n.ide by chief controlling revenue authority, 
Sch. Ill, para 7, p 1199 
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SALE ' {conid.) 

Of Imtrjoveable Projityty — (contd.) 

recovery by Collector of baUnce, if any, after letting or management of 
property, Sch. Ill para 8, p. iigg 

Collector to render accounts to Civil Court, Sch. Ill, para 9, pp. 1199, ^200. 

3ara lo, p. 1201. 
to alienation by judgmenl- 

, I, para ii (2), p. 1201 

provision where property is m several districts, Sch. II, para 2, pp 1201, 
1202 

power of Collector to compel attendance of parties and witnesses and pro 
duction of document, Sch. Ill, para 13, p. 1202. 
of Resistance io Execution 

power of Court in case of resistance to execution, s. 74, pp 271, 272. 
procedure in case of obstruction to execution of decree, O. XXI, r. 97, p. 817. 
time for making complaint of such, 818. 
no appeal unless one of the parties is purchaser, 8 t8. 

procedure in case of obstruction by judgment-debtor or at his instigation, 
0 XXI, r. 98, p. 818 

practice in inquinng into such matter of complaint, Srp. 
appeal lies when, from order, 819 

procedure when obstruction continues, O XXI, r. 98, p 818. 
m case of obstruction bv claimant m good faith other than j'udgment- 
debtor, 0 XXI, r 99, p 819 

person claiming must be other than judgment-debtor, 820 
limitation, 820, 

procedure in case of person dispossessed by decree-holder or purchaser, 

.r- .... -j.. vvt . ,00, p. 821 

' under O. XXI, r. tor, p 822. 

practice uuuci u. A.\i, I 101, wneii possession taken after defendant dies, 
822 

where several applications, 823 
onus of proof, 823 
limitation 30 days, 823 

where land is transferred Into jurisdiction of another district, 823 
in case of transfer of property by judgment-debtor after institution of suit. 
OXXl, r 102, p 824. 

if order for possession is made before the death of the judgment-debtor, 
possession given after bis death ts good, 824 
pvrty acainst whom order 15 passed may institute suit to establish his right, 
O. XXI, r 103, p. 824. ^ 

resisting or obstructing purchaser m possession of immoveable nrooertv. 

0 ;XXI, r 96, p. 817 . 

limitation, if it is resistance, 30 days, 819 
order under O. XXI, r. loi, is open to revision, 822. 
party dispossessed may bring a regular suit, 824 

if no suit IS brought within one year the order under O XXl, r. loi has the 
force of a decree, 825. 

limitation 30 days from date of obstruction or resistance, 825. 
stamp IS only to rupees even though possession is sought. 825- 
power of Court to order interim, ofpenshablearticles, O.XXXIX, r. 6, p. 958. 
ALE CERTIFICATE— 

provisions relating to, pp 247.249. 

See sale. Immoveable property. 

;ale-proceeds— 

when decree-holder can withdraw, 271. 
who entiiled to surplus, 271, 
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SALVAGE— 

assistance of Assessors m causes of, s 140, p. 372. 

SANCTION— 

suits under Pension Act require, 55 

when, of Commissioner not obtained, order refusing to execute not res 
judtcata, 208. 

when necessar/ m suits relating lo public chanties, 192 

must be obtained from Court to allow one party to sue on behalf of others 
in the same interest, O. I r. 8 (i), p. 421. 
of Government necessary to an officer in the Telegraph Department pro- 
ducing a copy of a message that passed through his office, 583 
of Court to next friend of minor to compromise, 900. 

SANTAL PARGANAS— 

which IS a Scheduled district, application of Code to suits m, 2. 

. SARANJAM— 

right to possession and management of, is an interest in immoveable 
property, 131 

SATISFACTION see Decree, Execution or 
SAVING- 

in respect of special or local law and law between landlord and tenant, 5. 4 
P 31 

of inherent powers of Court, s 151,? 377 - 

of present right to appeal, s. 154, p 378 

m respect of chartered High Courts, O XLIX, r 2, p 1070 

SAYER- 

is not an interest in immoveable property, 131 
SCHEDULED DISTRICT- 
execution of decree in, 2 
Bhutan Duars, i. 

Santal parganas, 2. 

Scheduled districts in which Code is m force, 2-6 
SCHOOL FEES— 

suit to recover money paid as, 76 
SECRETARY OF STATE— 

no suit lies against, for Act of State, 78. 
execution of decree against, s. 82, p. 281. 

SECTION— 

47, is wider than section 244 (Act. XIV of 1S82}, p 190. 

47, object of, 190-192. 

47, does not apply to proceedings under Public Demands Recovery Act, 193 
47 . does not apply to an application for review of order dismissing an 
execution case, 193 
47, as to orders coming under, 20O1. 

55, purview of, 223. 

58, does not apply to an impnsoonaent for contempt, 226. 

63, application of, 241. 

63, practice under, 241. 

66, object of, 259. 

73, does not affect the rights of Goveniinent, s. 73 (3), p. 365. 

73, applies m what cases, 267. 
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5 ALE - {contd.) 

Of Immoveable Property— 

recovery by Collector of balance, if any, after letting: or management of 
property, Sch. Ill para 8, p. ii 99 < 

r-. ;i rrr g, pp. i igg, 1200. 

1201 . 

ion by judgment- 

(2), p. 120t 
para 2, pp. 1201, 

1202 

power of Collector to compel attendance of parties and nntnesses and pro- 
duction of document, Sch. Ill, para 13, p. 1202. 
of Resistance to Execution 

power of Court in case of resistance to execution, s. 74, pp. 271, 272. 
procedure in case of obstruction to execution of decree, 0 . XXI, r. 97, p. 817. 
time for making complaint of such, 818. 
no appeal unless one of the parties is purchaser, 8f8. 

procedure in case of obstruction by judgment-debtor or at his instigation, 
0 XXI, r 98, p 818 

practice in inquiring into such matter of complaint, 819. 
appeal lies when, from order, 819 

procedure when obstruction continues, 0 . XXI, r. 98, p 818. 

in case of obstruction by claimant in good faith other than judgment- 
debtor, OXXl, r. 99, p 819 

person claiming must be other than judgment-debtor, 820. 
limitation, 820 

procedure in case of person dispossessed by decree-holder or purchaser, 
— too, p. 821 

■ under O. XXI, r. tot, p. 822. 

praciice uiiuex u. aXi, r tut, wnen possession taken after defendant dies, 
822. 

where several applications, 823. 
onus of proof, 823 
limitation 30 days, 823 

where land is transferred into jurisdiction of another district, 823 
in r.ase of transferor property by judgment-debtor after institution of suit, 
OXXI, r 102, p 824 

if order for possession is made before the death of the judgment-debtor, 
possession given after his death is good, 824 
party acainsc whom order is passed may institute suit to establish his right, 
O. XXI. r 103, p 824. 

resisting or obstructing purchaser in possession of immoveable property, 
O, XXI, r. 96, p 817 
limitation, if it is resistance, 30 d.iys, 819. 
order under O XXI, r. loi, IS open to revision, 822. 
party dispossessed may bring a regular suit, 824 

if no suit IS brought within one year the order under O XXI, r. loi has the 
force of a decree, 825 

limitation 30 days from date of obstruction or resistance, 825. 
stamp IS only 10 rupees even though possession is sought, 825. 
power of Court to order rn/mw, of perishable articles, O.XXXIX, r. 6, p. 95S. 
SALE CERTIFICATE— 

provisions relating to, pp 247-249 
See sate, iMMnVEABLE PROPERTY. 

SALE-PROCEEDS— 

when decree-holder can withdraw, 271. 
who entitled to surplus, 271 
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SALVAGE— 

assistance of Assessors m causes of, s. 14^ p. 372. 

SANCTION— 

suits under Pension Act require, 55 

when, of Commissioner not obtained, order refusing to execute not ret 
judicata, 20S. 

when necessary in suits relating to public chanties, 192 

must be obtaired from Court to allow one party to sue on behalf of others 
in the same interest, O. 1 r 8 (1), p 42( 
of Government necessary to an officer in the Telegraph Department pro- 
ducing a copy of a message that passed through his office, 583. 
of Court to next friend of minor to compromise, 900. 

SANTAL PARGANAS— 

which IS a Scheduled district, application of Code to suits in, 2. 

, SARANJAM — 

right to possession and management of, is an interest in immoveable 
property, 131. 

SATISFACTION tee DECREE, Execution of 
SAVING- 

in respect of special or local law and law between landlord and tenant, s. 4 
P 3* 

of inherent powers of Court, s 151, p 377 

of present right to appeal, $ 154. p 37$ 

in respect of chartered High Courts, O XLIX, r j, p J070 

SAYER- 

is not an interest in immoveable property, 131 
SCHEDULED DISTRICT- 
execution of decree in, ^ 

Bhutan Duars, 2 
Santa! parganas, 2. 

Scheduled districts in which Code is m force, 2-6 
SCHOOL FEES— 

suit to recover money paid as, 76 
SECRETARY OF STATE— 

no suit lies against, for Act of State, 7S. 
execution of decree against, s. 82, p. 281 

SECTION— 

47, IS wider than section 244 (Act XIV of 1882), p 190. 

47, object of, 190-192 

47, does not apply to proceedings under Public Demands Recovery Act, 193 
47, does not apply to an application for review of order dismissing an 
execution case, 195 
47, as to orders coming under, 200 
55, purview of, 223 

58, does not apply to an imprisonment for contempt, 226. 

63, application of, 241. 

63, practice under, 241. 

66, object of, 259 

73, does not aiTect the rights ofGoiemment, s. 73 (3), p. 265. 

73, applies in what cases, 267. 
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SECTION-(w//'<^) 

98, applies to miscellaneous proceedings, 307. 

98, supersedes the Letters Patent, 307. 

98, appeal lies for an order under, when, 307 

10 J, empowers High Court to determine issues of fact, s. 103, p. 333 - 
104, does not apply to attachment for contempt, 335. 

104, effect of, 335. 

See New section. 

'SECURITY— 

See Costs, Secubity for 

when, for costs may be required from plaintiff at any stage of suit, O. XXV, 
r I, p 852 

when to be taken from a woman, O XXV, r (3), p 852 

no, to be taken from pauper, 852 

inhabiiant of foreign territory must give. 853 

where plaintiff is an undischarged insolvent, 853 

as to case of trustee in bankruptcy, 853 

if plainiiff IS suing for another and i> not reallitigant, he can be called on 
' to give, for costs, 853 

the heirs of a Hindu testator suing the tiustees of .1 religious trust created 
by testator but in which heirs have no interest should give, for costs, 853- 
effect of failure to furnish, O XXV, r 2, p 853 

residence out of British India withm the meaning of 0 . XXV, r. i, p 853. 
for costs can be taken from minor phmiid, nor his next friend, 898. 

• when taken from defendant. O XXXVIII, r i,p 943, 

order to bring up defendant to show cause why he should not give, 
0 . XXXVIII, r i,p 943 

procedure where defendant fails to give or find fresh, 0 XXXVIII, r. 4, p. 
94 S* 

It IS only in ihe event ofa defendant neither furnishing nor offering a sufficient 
deposit th.at he can be committed to custody, 946. 
to be given, when proceedings stayed, 0 XLI, r 5 (3! (c), p. 98 1 
as regards enquiry into, 983 

when surety has become security, if security-bond can be enforced in execu- 
tion, 983. 

in case of order for execution appealed from, O XLl, r 6, p. 984. 
no, to be taken from Government or Public Officer, when, O XLl, r. 7, p. 
916 

appellate Court may require appellant to give, for costs, 0 . XLI, r. 10, p. 
987. ^ 

by pauper appealing, 1032 

when vvidow’s,interest in husbaod’s ptooerty %UquW. ’cvat be wV.etv 
cannot be demanded before appeal to Privy Council is admitted, 1040. 
as to increase of, in appeal to Privy Council, O, XLV, r 14, p 1043 

SECURITY-BONU— 

nature and extent of liability depends on the nature of, 9S3. 
reUtion between judgment-debtor and decree-holder who executed 983 
enforcement of, 986. ’ 

as to registration of, 1043. 

— coristruction of, m appeal to Pnvy Council, 1042. 

SELECT COM.MITTEE- 

report of, cannot be referred to in the interpretation of Act, 6. 

SERVICE— 

of bnrber, suit to enfore, 76. 
on recognised agent O. Ill, r. 3. p 460. 

upon an aiiqrne/s clerk of an order directed to be served on the attornev is 
not cood. 461. - ‘ 




SERVICE— 

proof of non-, 60S. 
reporting on, 1043. 

of process at whose expense, O. XLVIII, r i, p. 1068, 

Court-fee chargeable for such, O. XLVIII r. 1, (2), p. 1068 
proof of, 1068. 

of orders, notices, O. XLVIII, r. 2. p. 1069 r’ 

See Summons, Witnfss 

SERVICE TENURE— 

See Ghut'V.aly tenure. 

SET-OFF— 

particulars of, to be given in written statement, O. VIII, r 6, p. 520. 
effect of, 0 . VIII, r 6 (2), p 520 

rules regarding written statement applicable to a written statement in 
answer to a claim of set off, O VIII r 6, (3), p 521 
at law, S22 

if claimed, written statement to be tendered, 522 
opposing but not mutual debts cannot be, 522. 
time of pleading, S22 

equitable, 522 
of damages, 322 

of rent anamsi mortgagee m possession, 523 
cross-demand must arise out of the same transaction, 523 
claim to, should not be confounded xvith a plea of payment, 524 
in a claim of, parties must ftll the same character, 5:5 
sum must be legally recoverable. 526. 

a contributory cannot, a debt due to him from the company against call 
made m winding up, 526 
the sum sought to be, must be ascertained, $27 

the nature of the, and the amount of it must be within the cognisance of the 
Court, 527. 

It IS no defence to a claim of, that it wilt not amount to plaintiff's claim, 528. 
claim for, is to be tre.ated as .a plaint in a cross-suit, 328 ^ 

written statement claiming, is chargeable with court-fee, 528. 
as to decree against purchase money, $28 
mortgage-money, 528 

founded on separate grounds, O. VIII. r. 7, p 529 

decree when, allowed, O- XX, r 19, p. 671 

as to costs in case of, under, O. VIII, r 6, p. 328. 

SETTLEMENT- 

of resumed land, the jurisdiction of Civil Court in respert of, 76. 
perm.anent, the jurisdiction of Civil Court in respect of, 76. 
suit to obtain, parties thereto, 433 
of issues, O XIV, pp. 3,00-600 

SETTLEMENT OFFICER— # 

cannot decide the rights of contending parties, when, 124 
SHARES— 

reles as to delivery of, 10 public companies on sale, O- XXI, r 79(3>, p- 784 
transfer of, O XXI, r 80, p, 784 
SHARE IN A CORPORATION— 
what It includes, s. 2 (19), p 30 
SHEBAIT- 

decree against, to be satisfied out of the idol’s property, 17. 
limitation to oust under s 92, p. 296. 

as to power to attach the property of a religious trust for the debts of the 
trustee, 761 
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SECTION-(««/^) 

98, applies to miscellaneous proceedings, 307. 

g8, supersedes the Letters Patent, 307. . , 

98, appeal lies for an order under, when, 307 

iQj, empowers High Court to determine issues of fact, s. 103, p. 333 - 
104, does not apply to attachment for contempt, 335. 

J04. effect of, 335 
i're New SECTION. 

SECURITY— 

See Costs, Security for . 

when, for costs may be required from plaintiff at any stage of suit, O. XW, 
r I, p 852 

when to be taken from a woman, O XXY, r (3), p 852. , . . 

no, to be taken from pauper, 852 

inhabitant of foreign territory must give, 853 

where plaintiff is an undischarged insolvent, 853 

as to case of trustee in bankruptcy, 853 

if plainti^ IS suing for another and i> not real litigant, he can be called on 
' to give, for costs, 853 

the heirs of a Hindu testator suing the tiustces of a religious trust created 
■ ■ ■ ’ '■ -^sts, 853. 

. . p. 852. 


order to bring up defendant to show cause why he should not give, 
0 . XXXVIlI.r i,p 943 

procedure where defendant fails to give or find fresh, 0 . XXXVIII, f- 4, p- 
94 S 

It is onlv 111 the event ofa defendant neither furnishing nor offering a sufficient 

( 3 > (c), p gSt. 

when surety has become security, if securiiy-bond can be enforced in execu* 
tion, 983 

in case of order for execution appealed from, O. XLl, r. 6, p 984. 

no, to be taken from Government or Public Officer, when. 0. XLl. r 7 d. 

916. > /. u 

appellate Court may require appellant to give, for costs, O XLl, r. 10 p. 
9S7. ^ 

by pauper appe.ahng, 1032. 

when widow’s, interest in husband’s property should not be taken as, 1039 
cannot be demanJed before appeal to Privy Council is admitted, 1040. ' ■ 

as to increase of, in .appeal to Privy Council, O XLV, r 14, p 1043. 

SECURITV-DOXD— 


nature and extent of luability depends on the nature of, 983 
relation between judgment-debtor and decree-holder who executed, 983. 
enforcement of, 986. 
as 10 registration of, 1043 

construction of, m appeal to Pnvy Council, 1042. 

SELECT COMMITTEE— 

report of, c.annot be referred to 11 
SERVICE— 

of barber, sun to enfore, 76. 
on recognised agent O III,r.3.p 460. 

'^*'not”good°46i ^ order directed to be served on the attorney is 

examination of serving-officer, O. V, r. 19, p. 474, ; 


1 the interpretation of Act, 6. 
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SERVICE— 

proof of non-, 608. 
reporting on, 1043. 

of process at whose expense, O. XLVIII, r. i, p. 1068, 
Court-fee chargeable for such, O XLVIII r. i, (2), p 1068 
proof of, 1068 

of orders, notices, O. XLVIII, r. 2. p. 1069. 

See Summons, Witnfss 

SERVICE TENURE— 

See GhatwaLY tenure. 


SET-OFF— 


particulars of, to be given in written statement, O. VIII, r. 6, p. 520. 
effect of, O VIII, r. 6 (2), p 520 

rules regarding written statement applicable to a written statement nj 
answer to a claim of set off, O. VIII r 6, (3), p 521 
at law, 522 

if claimed, written statement to be tendered, 522 
opposing but not mutual debts cannot be, 522 
time of pleading, S 32 
equitable, 523. 
of damages, 323 

of rent auainst mortgagee in possession, $33. 
cross-dem.and must arise out of the s.ime transaction, 533 
claim to, should not be confounded with a plea of payment, 524 
in a ciarm of, parties must di'i the same characorr, fz$ 
sum must be legally recoverable, 536 

a contributory cannot, a debt due to him from the company against call 
made m winding up, 526. 
the sum sought to be, must be asceruined, $27. 

the natuie of the, and the amount of it must be within the cognizance of the 
Court, 527. 

It IS no defence to a claim of, that it will not amount to plaintiffs claim, 528 
claim for, is to be created as a plaint m a cross-suit, 328 I . 

written scacement claiming, 1$ chargeable with couit-fee, 528. 
as to decree against purchase-money, 528 
mortgage-money, 528 

founded on separate grounds, O. VIII, r. 7, p. 529 
decree when, allowed, O. XX, r. 19, p. 671. 
as to costs in case of, under, O VIII, r 6, p 328 


pj^of, 76. 


SETTLEMENT— 

of resumed land, the jurisdiction of Civil Court in resj^ .. . 
permanent, the jurisdiction of Civil Court m respect ojt 76. 
suit to obtain, p-arties thereto, 433 
of issues, O XIV, pp. 590-600 

SETTLEMENT OFFICER— • 

cannot decide the rights of contending par 'hen, 134. 

SHARES- 

reles as to delivery of, in public conip.anii nsale, O. XXI, r. 7of2) 0.^78* 
transferor, O XXI, r 80, p 784- ' 

SHARE IN A CORPORATION— 
what It includes, s. 3 ({9), p 30. 

SHEBAIT- 

decree against, to be satisfied a£ of Ihe idol’s property, 17. 
limitation to oust under s 92,^29^ 

‘^Nrus^ee'76i° ^operly of a religious trust for the debts of the 
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SHERIFF’S OFFICERS— 

liability of, for negligence, 223. 

not taking proper surety, 223, . „ 1 , 

if, arrest when he is not m possession of the warrant the arrest is illegal> 224* 
endorsement on warrant by, O.XXI, r, 25* (*)• ?■ 7 **- 

SHERIFF’S SALE— 
rulings, 250, ajr. 

SHOP-BOOK- 

production of, 0 VII, r, 17, p. 515 
SIGNED- 

what It includes, s. 2 (20), p. 30. 

SILENCE- 

where immoveable property sold in execution, of creditor and debtor, 249 
250 

SMALL CAUSE COURTS-Srr PnEsmeNCY Small Cause Courts. 


provincial, section of Code extending to, t. 

suit for mesne profits are cosnizable by, 18. 

sections of Civil Procedure Code applicable to, s. 7, p. 33 

siibordinatt to High Court and Ui^tritt Court, a j, p. 3V« 

jurisdiction of, 34 

Provincial, I2i, 122 

Presidency, 122 

Presidency, sections of this Code applicable to, s 8, p. 34 - 
High Courts have power to make rules regarding practice and procedute 
ofi 34 


suit will not lie in, on a Civil Court decree, 48 

are not courts of exclusive jurisdiction, 101. 

the expression, in last clause of s 24 means what, ] ji. 


cannot execute their own decrees agamst moveable property situate outside 
^its jurisdiction, 178. 

«r> jurisdiction to try a case for refund of assets under s. 73 , p* 2&7' 
«as^ard damages under s. 95, p. 299 

a^d appeal m cases of a nature cogmiable by, s to2, pp. 323, 33 °- 
Sec/ML ’’’■''ke an order for attachment of immoveable property, 0 . XVlj 

f. Jo J^^icree to, for execution, O. XXl, r. 4, p. 678 * 

■^nsf,n "l^^^^ecution, 6S0 

. ' - • - 

Oijof upon nature t> 

'* moveables attached or to set aside an attachment wil 

"1. IV° 'le and immoveable property, 785 

I ‘awal of suit under O, XXl 1 1 , r. t, p S40. 

’n award referred to arbitration without inter 


t of ^ moveables attached or to set aside an attachment will 
kiudgi 

lie and immoveable property, "85 
»f, io 4 jiioes not lie m, E04. 


teLl°S 6 £ 'ns as to j'urisdiction of, O. XLVI, r. 6 


Cf,„ \ 3 - P* ^t-sion proceedings had 

'■ rer— V .. /% m» I'rdvincial Small Ca 


O- V, r. 19." 


Cause Court, O. L, 
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SOCIETY— 

no suit will he to compel Hindus to ask others to entertainments, 76 
SOLDIER:— SuiTs BY anp agmnst Military Men. 

service of summons on, O V, r. 28, p. 481 
SOLICITOR- 

security for costs, 23. 

power to bind client, 23 

costs of, when client is an infant, 23 

hen of, 23. 

lien of, for costs against heir or legal representative, 171. 
hen of, 23, 171. 

privilege of correspondence with, 569. 

See Attorney. 

SONTHAL PARGANAS— Santal Parcanas. 

SPECIAL APPEAL— 

want of notice cannot be raised for the first time m, 281. 
amendment 1$ a matter within the discretion of the Court and its refusal is 
no ground for, 500. 

See Appeals from Appellate Decree 
SPECIAL CASE .—See Parties, Proceedings on , ArritratiON 
hr opiciion a! Court, s 90, p. 2Zi 
SPECIAL LAW- 

not affected by this Code, when, s. 4 (1), p 31 
SPECIFIC PERFORMANCE— 

no suit for, of an agreement to marry. 38 
who should be made p.i)(ies to su>t fur, 436 

suit for, of an agreement to sell a sh.ire of a house may be joined with a suit 
to recover a sum of money doe from a defendant on a promissory note, 454. 
a suit for, cannot be changed into one to cincel the contract and retain 
deposit, 494. 

decree for, O, XXI, r. 32, p 716 
of a contract, 717. 

no decree can be given against the owner to sell land under the management 
of the Collector, 264 
suit against minor for, 893 

SPECIFIC RELIEF ACT— 

suit for possession of a right to fish, is not withm sec 9 of, when, 130 
suit to establish a right of way is not withm sec g of, 130 
suit for right cf ferry is within sec. 9 of, 150 
SPECIFIC REMEDY— 

if legisl.ature creates an obligation to be enforced in a specific manner 
cannot as a general rule be enforced in any other way, 77. 

STAMP— 

the decision of a Collector under s 37 (b) of the Stamp Act is not fin.al 77. 
not required on receipts given by Counsel for a fee for professional service 

on sale-certificate must be procured by purchaser, 248. 

. unstamped documents or secondary evidenccof them should not be received 

without payment of, and penakv, 584. 
a copy of a document filed with the pl.atnt does not require, 5S6. 
on application to withdraw suit, 842 ’ 

what stamps pauper must pay, 91^ 
on security bond, 984 
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STAMPED- 

included m ‘signed’, 30, 31 
STATE- 

Act of, no action lies against Secretary of State, in respect of, 17. 

STAY OF EXECUTION - See Decree, Execution of. 

STAY OF SALE see Sale of Imbioveable Property. 

STEP IN AID OF EXECUTION— 

what IS, and what is not, rSi, 202—205, 223, 271, 746, 767 i 773 . 78o, 803, 805. 
STRIDHAN— 

wife’s, cannot be attached, 233 
SUBSISTENCE MONEY— 
scales of, s. 57, p 224. 

for judgment-debtor, O. XXI, r 39, pp- 730, 731. 

how paid, 0 XXI, r. 39, pp 730, 731. 

must be paid in advance, 731 

officer of the Court to see whether, paid, 73 t- 

to be costs m suit, 0 XXI, r 39 ( 5 ), p 73'- 

SUBORDINATE COURTS- 

to follow decision of High Court, 632 

power of District Judge to transfer suits pending in, 150. 

SUCCESSION CERTIFICATE ACT— 

no second appeals from order, under, 312, 333. 
s. 4 docs not apply to proceedings in execution, 689. 

SUBSTITUTED SERVICE see Summons. 


no endorsement necessary on, 476 

in case of, time for appearance to be fixed, 476. 

SUITS— 


' what, 7. 


■ ■■ ■ ^ ocuring a wife, 

37. 

lies (ot tecovetvng money lent for gambling, when 37. 

will not lie on .1 contract affecting the course of Justice, 39. 

does not lie to establish the benxmt naiure of tr.ansaction, 41. 

does not lie to recover moneys tiken as canal dues, 42. 

lies for damages for the death of plaintiffs son when travelling, when 42. 

lies for dam.ages against defaulting witness, 43. 

jomt-owner for damages against co-sharers when the un* 
divided estate sold for arrears of Government Revenue for their default, 41. 
does not lie on a rent decree of the Revenue Court, 48 
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SUITS— (««/£/) 

does not he to set aside a certificate granted under Act XXVII, iS6o, p 48 
„ „ „ for a right of 'vay over land taken for piibl't purposes, 49 
„ „ against a witness for giving false evidence, 5 1 

for the rijjht of fees fishing lies when, 51 
under Pension Act required sanction, 55 

does not he by debtor to compel the creditor to accept instalment due, 55 

against or by, a minor, may be brought when, 58 

against municipality lies when, 51. 

lies for declaring one’s right to act as pu/ary, 60 

for recovery of possession on title does not he, when, 6j 

examples of, not cognizable by Civil Court, 72, 75. 

does not he for recovery of money paid as school fee, 76 

provisions with regard to pending suits, s xo, p 80 

when subsequeni, not barred, io6<io8 

when barred, 108-109 

where previous, is basis of second, 90 

' - — ■* — * — urisdiction of, 114 

nc instituted in, 120 

• 24 

inVegular appeal, iz$. 
waiver, 125. 

form of order allowing, 126 
jurisdiction leading case, 126 
in part, r22-i37. 

in alternative relief, depends on other relief, 127 
distinction between irregubnty and enure absence of, r:?. 
an officer not properly appointed or disqualified, 128 
actually and volunianly resides, ijj 
inhabitant for purposes of jurisdiction means resident, 133 
no length of time necessary to make person inhabitant, 133 
resident at time of contract <>r it commencement of suit sufficient, 133 
bond reciting obligor to be of Calcutta factt evidence he was inhabi- 
tant, 133 

residence must be voluntary, 133, 134 

word “ dwell ” used m High Court Charter, meaning of, 134 
evidence of dwelling, 134, 13$ 
meaning of dwell, 234 
„ reside, 135 

carrying on business what is and what is not, 136, 137. 
personally works for gam, wbat IS and what IS not, 137, 13S 
sale IS (he real test of carrying on business, 137. 

as to whether it is necessary to cairy »n business personally so as to give 
jurisdiction, 137 

Government cannot be said to work for gam and can only be sued where (he 
cause of action arose, 138 

place for institution of, where local limits of jurisdiction of Courts are uncer- 
tain, s 18, p 139 

Court shall record statement and try the, s 18, p S39 

decree of such Court shall have same effect as if property was within its 
jurisdiction, s iS p 139 

power to Appellate Court when such statement has not been recorded, s 18 
12 ), P 139 

where suit is for wrongs to person or property, 5 19, 139 

r-. --V,, . 1. j . — i. within jurisdiction of different 


cause of .action in, for foreclosure of property partly in mofussil, partly in 
Calcutta, 139 

where cause ot action arises, s, 2(^ p. 140 
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STAMPED— 

included in 'signed', 30, 31 
STATE— 

Act of, no action lies against Secretary of State, in respect of, 17 - 
STAY OF EXECUTION See Decree, EXECUTION OF. 

STAY OF SALE . see SALE of Immoveable Propertv. 

STEP IN AID OF EXECUTION— 

what IS, and what is not, 181, 202 — 205, 223, 271, 746, 767, 773, 780, 803, 805. 
STRIDHAN— 

wife’s, cannot he attached, 233 
SUBSISTENCE MONEY— 
scales of, s. 57, p. 224. 

for judgmcnt-debtor, 0 XXl, r. 3Q, pp. 730, 73 *- 
how paid, O XXI, r 39, pp 730, 731 
must be paid in advance, 731. 
officer of the Court to see whether, paid, 731. 
to be costs in suit, 0 XXI, r. 39 (5), p. 73 '- 
SUBORDINATE COURTS- 

to follow decision of High Court, 632. 

power of District fudee to transfer suits pending in, 150. 

SUCCESSION CERTIFICATE ACT— 

no second appeals from order, under, 312, 333. 
s. 4 does not apply to proceedings m execution, 689. 

SUBSTITUTED SERVICE, see Summons. 

when allowed, 0 V, r. 20 (i), p. 474. 
allowed when it is impossible to serve, 47;, 
effect of, 0 V, r. 20 (2), p 475. 
no endorsement necessary on, 476 
in case of, time for appearance to be fixed, 476. 

SUITS— 

no definition of, in this Code, 7. 

held under Bengal Court of Wards fAct IX of 1879) to include what, 7. 
m Bombay, held to include what, 8 
in Madras held to inclode what, 8. 


t Sl 


ocuring a wife, 


when 42. 

s when the un* 
eir default, 43. 
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SUtTS— (««/«/) 

does not lie to set aside a certificate granted under Act XXVII, i860, p. 48 
„ „ „ for a right of way over land taken for publu. purposes, 49. 

„ „ against a w itness for giving false evidence, 5 1 
for the right of fees fishing lies when, 51. 
under Pension Act required sanction, 55 

does not lie by debtor to compel the creditor to accept instalment due, 55. 

against or by, a minor, may be brought when. 58 

against municipality lies when, 51, 

lies for declaring one’s right lo aci a,%pujary, 60 

for recovery of possession on title does not lie, when, 63 

examples of, not cognizable by Civil Court, 72, 7S 

does not he for recovery of money paid as school-fee, 76 

provisions with regard to pending suits, s 10, p 80 

when subsequent, not barred, 106-108 

when barred, 108-109 

where previous, is basis of second. 90 

nature of claim and not defence determines jurisdiction of, 114. 

Revenue Courts (North-West), what, should be instituted in, 120 

in Bengal rent suits triable by Civil Courts, 124 

objections to jurisdictions how laised, 124 

in regular appeal, 12$. 

waiver, 125. 

form of order allowing, 126 
jurisdiction leading case, 126. 
in part, 12S<127 

m alternative relief, depends on other relief, 127 
distinction between irregularity and enure absence of, 127. 
an officer not properly appointed or disqualified, 128. 
actually and voluntarily resides, 1 

inhabitant for purposes of jurisdiction means resident, 133 
no length of time necessary to make person inhabitant, 133 
resident at time of contract <>r at comoiencement of suit sufficient, 733 
bond reciting obligor to be of Calcutta puma facn evidence he was inhabi* 
tant, 133 

residence must be voluntary, 133, 134 

word “dwell” used in High Court Charter, meaning of, 134 
evidence of dwelling, 134, 135 
meaning of dwell, 134 
„ reside, 135 

carrying on business what is and what is not, 136, 137 
personally works for gain, what is and what is not, 137, 13S 
sale IS the real test of cairying on business, 137. 

as to whether it is necessaiy 10 cairy on business personally so as to give 
)uri$diction, 137 

Government cannot be said to work, for gam and can only be sued where the 
cause of action arose, 138 

place for institutinn of, where local limits of jurisdiction of Courts are uucer* 
tain, s 18, p 139 

Court shall record statement and try the, s 18, p 839 

decree of such Court shall have same effect as if property was within its 
jurisdiction, s 18 p 139 

power to Appellate Court when such statement has not been recorded, s. iS 
(2), P >39 

where suit is fur wrongs to person or properly, s 19, 139 
for immoveable property in single district but within jurisdiction of different 
Courts, s 17, p JjS 
regarding land in different Courts, 138 
„ districts, 159 

cause of action m, fur foreclosure of property partly in mofussil, partly in 
Calcutta, 139. 

where cause ot action arises, s, 20^ p. 140 
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STAMPED— 

included in ‘signed’, 30, 31. 

STATE— 

Act of, no action lies agamst Secretary of State, in respect of, i?* 

STAY OF EXECUTION See Decree, Execution of. 

STAY OF S^LE see Sale of Immoveable Propertv. 

STEP IN AID OF EXECUTION— 

what IS, and what is not, r8i, 202—305, 223. 271, 746, 767, 773. 78o, 803, 805. 
STRIDHAN— 

wife’s, cannot he attached, 233 
SUBSISTENCE MONEY— 
scales of, s. 57, p 324. 

for judgment-debtor, O- XXI, r. 39, pp 730, 731. 

how paid, 0 XXI, r 39, pp. 730, 731. 

must be paid in advance, 731. 

officer of the Court to see whether, paid, 731. 

to be costs m suit, O XXI, r 39(5),? 73i. 

SUBORDINATE COURTS- 

to follow decision of High Court, 632. 

power of District Judge to transfer suits pending in, 15a 

SUCCESSION CERTIFICATE ACT— 

no second appeals from ordei. under, 312, 333. 

8. 4 does not apply to proceedings in execution, 689. 

SUBSTITUTED SERVICE . see SUMSfONS. 

when allowed, 0. V, r 20 (i), p. 474. 

.allowed when it is impossible to serve, 475 
effect of, 0 y, r. 20 (2), p 475. 
no endorsement necessary on, 476 
in case of, tune for appearance to be fixed, 476 

SUITS— 

no definition of, in this Code, 7. 

held under Bengal Court of W.irds fAct IX of 1879) to include what, 7. 

in Bombay, held to include what, 8 

in Madras held to include what. 8 

under English authorities held to include what, 8. 

what of civil nature liable by Courts, 34. 


37. 

will not lie for money lent on an agreement to get a divorce, 37. 
will not lie on an agreement to assist a Hindu for reward m procuring a wife, 
37- 

lies for recovering money lent for gambling, when 37. 
will not lie on a contract affecting the course of Justice, 39. 
does not lie to establish the ten imt naiure of transaction* 41. 

when 42. 


does not lie on a rent decree of the Revenue Court, 48 


' s when the un* 
...eir default, 43. 
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SUITS— 

does not lie to set aside a cerlificate granted under Act XXVII, i860, p. 48. 
„ „ „ for a right of way over land taken for publii purposes, 49 
,. „ „ against a witness for giving false evidence, 5 1. 
for the n^bt of fees fishing lies when, 51 
under Pension Act required sanction, 55 

does not he by debtor to compel the creditor to accept instalment due, 55 

against or by, .1 minor, may be brought when. 58 

against municipality lies when, 51 

lies for declaring one’s right to act as pujary, 60 

for recovery of possession on title does not lie, when, 65 

examples of, not cognizable by Civil Court, 72, 75 

does not he for recovery of money paid as school-fee, 76 

provisions iMth regard to pending suits, s to, p. So 

when subsequent, not barred, io6-io8 

when barred, 108-109 

where previous, is basis of second, 90 

nature of claim and not defence determines jurisdiction of, 114. 

Kcienue Courts (North-West), what, should be instituted in, 120 

in Bengal rent suits triable by Civil Courts, 124 

objections to jurisdictions how raised, 124 

in regular appeal, 125. 

waiver, laS 

form of order allowing, 126 
j_unsdiction leading case, 126 
in part, 122-127. 

in alternative relief, depends on other relief, 127 
distinction between irregularity and entire absence of, 127 
an officer not properly appointed or disqualified, 128 
actually and voluntarily resides, 133 

inhabitant for purposes of jurisdiction means resident, 133 
no length of time necessary to make person inhabitant, 133 
resident at time of contract or nt commenerment of suit sufficient, 133 
bond reciting obligor to be uf Calcutta /'iMa evidence he was inhab>* 
tant, 133 

' ■ ■ 134 

Charter, meaning of, 134 


o. uwcu, 1J4. 

„ reside, 135 

carrying on business what is and what is not, 136, 137. 
personally works for gam, what is and what is not, 137, 138 
sale IS the real lest of carrying on business, 137. 

as to whether it is neccss.try 10 cairy on business personally so as to give 
jurisdiction, 137. 

Government cannot be said to work^for gam and can only be sued where the 
cause of action arose, 138 

place for mstitutinn of, where local limits of jurisdiction of Courts are uncef* 
tarn, s 18, p 139 

Court shall record statement and try the, s 18, p S39 

decree of such Court shall have same effect as if property was within its 
jurisdiction, s 18 p 139 

power to Appellate Court when such statement has not been recorded, % 18 
Wh P- «S 9 

where suit is for wrongs to person or property, s 19, 139 
for immoveable property in single district but within jurisdiction of different 
Courts, s 17, p 13S 
regarding land in different Courts, 138 
„ „ districts, 139 

cause of action in, for foreclosure of property partly m raofussil, partly in 
Calcutta, 139. 

where cause ot action arises, s. 20, p. 140 
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STAMPED- 

induded m ‘signed’, 30, 31. 

STATE- 

Act of, no action lies against Secretary of State, in respect of, i 7 - 
STAY OF EXECUTION See Decree, Execution of. 

STAY OF SALE . see Sale of Immoveable Property 
STEP IN AID OF EXECUTION— 

what IS, and what is not, 181, 202 — 205, 223, 271, 746, 767 , 773 t 78o, 803, 805. 
STRIDHAN— 

wife’s, cannot be attached, 233. 

SUBSISTENCE MONEY— 
scales of, s. 57, p 224. 

for judgment-dehtor, O XXl, r. 39, pp. 730, 731. 

how paid, 0 . XXI, r. 39, pp 730, 731. 

must be paid in advance, 731. 

officer of the Court to see whether, paid, 731. 

to be costs in suit, 0 XXI, r. 39 (5), p. 731. 

SUBORDINATE COURTS— 

to follow decision of High Court, 632. 

power of District Judge to transfer suits pending in, 150 

SUCCESSION CERTIFICATE ACT— 

no second appeals from order, under, 312, 333. 
s. 4 does not apply to proceedings in execution, 689 

SUBSTITUTED SERVICE - see SUMMONS 

when allowed, 0 . V, r. 20 (i), p. 474. 
allowed when it is impossible to serve, 475. 

effect of, 0 r. 20 (2), p 475. 
no endorsement necessary on, 476 
in case of, time for appearance to be fixed, 476. 

SUITS— 

» to include what, 7. 


under English authorities held to include what, 8. 
what of civil nature liable by Courts, 34. 
what are, of a civil nature, 35-79 

further, m respect of one cause of action barred, s. 12, p. 1 ii. 

will not lie to recover rent of lodgings let to prostitutes, 37. 

will not lie for money lent on an ngreement to get a diimrce, 37. 

will not lie on an agreement to assist a Hindu for reward in procuring a wife, 

. 37. 

lies for recovering money lent for gambling, when 37. 


• ■ when 42. 

docs not he by joint-owner for damages against co-sharcrs when the un- 
dividea estate sold for arrears of Government Revenue for their default, 43. 

does not he on a rent decree of the Revenue Court, 48 
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SUITS— 

does not lie to set aside a certificate granted under Act XXVII, i860, p. 48. 
„ „ „ for a right of way over land taken for ptibl.i purposes, 49 
„ „ against a witness for giving false evidence, 5 1 
for the right of fees fishing lies when, 51 
under Pension Act required sanction, 55 

does not he by debtor to compel the creditor to accept instalment due, 55 

against or by, .1 minor, may be brought when. 58 

against municipality lies when, 51. 

lies for declaring one’s right lo act as pujary, 60 

for recovery of possession on title does not lie, when, 65 

examples of, not cognizable by Civil Court, 72, 75 

does not he for recovery of money paid as school-fee, 76 

provisions with regard to pending suits, s 10, p. 80 

when subsequent, not barred, 106-108 

when barred, 108-109 

where previous, is basis of second, 90 

nature of claim and not defence determines jurisdiction of, 114 
Revenue Courts (Norlh-West), what, should be instituted in, 120 
in Bengal rent suits triable by Civil Courts, 124 
objections to jurisdictions bow laised, 124 
in regular appeal, 125. 
waiver, 125. 

form of order allowing, 126 
jurisdiction leading case, 126 
in part, 1:2-127 

in alternative relief, depends on other relief, 127 
distinction between irregularity and entire absence of, 127. 
an officer not properly appointed or disqualified, 128. 
actually and voluntarily resides, 133 
inhabitant for purposes of lunsdicnon mea»s resident, 133 
no length of time necessary to make person mbabiunt, 133 
resident at time of contract or ai comniencement of suit sufficient, 133 
bond reciting obligor to be of Calcutta /art; evidence he was inhabi- 
tant, t33 

, . . 

Charter, meaning of, 134 

uieaiiiiig ut uiveii, 134 
„ reside, 135 

carrying on business what is and what 1$ not, 136, 137. 
personalty works for gam, what is and what is not, 137, 13S 
sale IS the real test of carrying on business, 137. 

as to whether it is necessary to cairy on business personally so as to give 
jurisdiction, 137. 

Coveriimenl cannot be said to noric Jnr gam and can on]y be sued wbere lie 
cause of action arose, 138 

place for insiitutinn of, where local limits of jurisdiction of Courts are uncerv 
tain, s 18, p 139 

Court shall record statement and try the, s 18, p 839 

decree of such Court shall hare same effect as if property was within it$ 
jurisdiction, s 18 p 139 

power to Appellate Court when such statement has not been recorded, s. 1$ 

p 139 , 

where suit is for wrongs to person or property, s 19, 139 
for immoveable property in single distnet but within jurisdiction of different 
Courts, s. 17, p 138 
regarding land m different Courts, 138 
„ districts, 139 

cause of action in, for foreclosure of property partly in mofussil, partly in 
Calcutta, 139 

where cause ot action arises, s, :o, p. 140 
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stamped- 

included in ‘signed’, 30, 31 

state- 

Act of, no action lies agamsi Secretary of State, in respect of, 17. 

STAY OF EXEfiUTION See Decree, Execution or. 

STAY OF S'VLE see Sate OF Immoveable Property. 

STEP IN AID OF EXECUTION— 

what IS, and what is not, 181, 202— 205, 223, 271, 746, 767 , 773, 780, 803, 805. 
STRIDE AN— 

wife’s, cannot be attached, 233 
SUBSISTENCE MONEY— 
scales of, s. 57, p 224. 

for judgment.debtor, 0 . XXl, r. 39, pp 730, 731 ' 

bow paid, 0 XXI, r 39, pp 730, 73». 

rnust be paid in advance, 731. 

of 5 .«t of the Court to see whether, paid, 731. 

to be costs m suit, O XXl, r 39 (5), p 73 >- 

SUBORDINATE COURTS— 

to follow decision of Hi«h Court. 632 

power of District Judse to transfer suits pending in, 150. 

SUCCESSION CERTIFICATE ACT— 

no second appeals from ordei, under, 312, 333 
s. 4 does not apply to proceedings in execution, 689. 

SUBSTITUTED SERVICE see Summons. 

when allowed, 0 V, r 20(1), p. 474. 
allowed when it is impossible to serve, 475 
effect of, 0 y, r. 20 (2), p 475. 
no endorsement necessary on, 476 
in case of, time for appearance to be fixed, 476 

SUIT.S- 

79) to include what, 7. 


37. 


ocuring a wife 


lies for recovering mnney lent for gambling, when 37. 

will not lie on a contr.ict affecting the course of Justice, 39 

does not lie to establish the ben tmi nauire of transaction, 41. 

does not lie to recover moneys tiken as canal dues, 42. 

lies for damages for the death of plaintiffs son when travelling, when 42. 

bes for damages against defaulting witness, 43. 

does not he by jornt-Owner for damages against co-shaters when the on 
divided estate sold for arrears of Government Revenue for their default, 4^ 
does not be on a rent decree of the Revenue Court, 48 
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SUITS— 

application of O II, r. 3 . refers to cases where there is one plaintiff or one 
defendant and several causes of action, 452 
multifinouaness, what it is, 455 
suits not multifarious, 455. 

return of plaint when apoelUte Court reverses decree, 456 

objections as to mujoinder inusl be before hearing, 456 

on such application the Court may order sepmate trials, O II, r. 6, p. 456 

/ns(i(u(wn of 

to be commenced by plaint, s 26, p tst , O IV, r. r, p 464 - 

must be made in the Court oflowest grade, ti4 

meaning of lowest grade competent, 1 14 

how determined, 114, 115. 

shall be instituted, effect of, 1 19 

plaint essential for, 152. 

provisions relating to, where to be found, 152. 

of the institution of, Q IV, p. 464 

meaning of plaint, 464 

plaint does not necessanlv mean " plaint duly stamped,” 464 
how phaini should be presented m North-West Provinces, 464. 
date of presentation not date of endorsement considered to be date of 
institution 464 

plaint can be presented on Sunday, though not necessary u tder Limitation 
Act, 464 

plamt presented at private residence of clerks of Court, 464 
Nazir of Small Cause Court not authorized to receive or file plaints, 
46;. 

when Subordinate Judse’s Court closed, the District judee's Court not Court 
of first instance, 46S 

language of the plaint m ist be languige of the Court, and, if m English, 
if defendant wishes, there must be a tran> 1 .ation, s 1371 P 37 t 
what the plaint must contair, O VII, r i,o 502 

in money suits, O VII, r j, p 305 
m suns for mesne profits and unsettled 
account, O VII, r 2, p 505. 
in suits for immoveable propcriv, O Vll, r 3, p 5*5 
where pUintiff sues as representatives, O VII, r 4, p 506 
defendant’s interest and hahiliiv must be shewn, O Vll, r 5, p 507 
grounds of e’cemotion from limitation, O VH. r 6, o 508 
Corporation should sue in jis own n.ime. 502 
description, what necessary, 503 
defendants, how to be .lescribed, 503 
Corporation as defendant, 503 
unincorporated body, 503 
agent, 5Q3 
firms, 503 

Official Liquidator as plaintiff, 503 
Idol, 303 

plaint should cont.am all the existing grounds on which the plaintiff can 
succeed, 504 

of inconsistent tides, 504. 

claims, 504. 
partition, 504 
pre-emption, 504 
boundary, 503 

as to where ,and when cause of action arose, 504 

represeniative capacity, job 

certificate of heirship, 506 

Hindoo widow as rcpresentatiae, 507. 

effect of statement m a plaint, $0; 

plaint to be signed and verified by plamtifT, O- VI. r 14, p. 490 
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SUITS— 

cause of action, means whole cause of actioo, and not material part of it, 141 
where defendants at time of commencement of suet actually and voluntarily 
reside, s. 20, p 140 

if defendants not within jurisdiction, Court must give leave or they must 
acquiesce, s 20, p 140. 

where defendant has permanent dwelling at one place and lodging at an- 
other, at both, s 20, etpl i, p 140 
suit against Corporation, s 20 evpl 11. p 140 
where defendant is domiciled in native state, 143. 

plaintiff may select Court, when suit may be instituted in more Courts than 
one, 143 

onus of proof is on plaintiff if defendant is not within jurisdiction, 144. 
acquiesence. if defendants, do not apply, 144 

in High Court suit may be instituted when material pari of cause of action 
has arisen if leave obtained, 144 
3 miles below low water-mark, extia tenitorial jurisdiction, 146. 
mortgage, parties, 418 

in registration smt under Act III, 1877, s 77. Registrar need not be made a 
party, 418. 

for partition, parties, 419 

for land, parties, 418. 

frame of <?. 11, 44 t' 

how to be framed, 0 II, r l, p 441. 

should include whole claim, O. 1 1 , r 3 (i), p. 441. 

omtssion w sue for or reUrsqursh part, of cla\rr\, O U t 3 (i>, p. 

one of several remedies, O II, r 2 (3), p 44/. 
principle and application of O I, r 2, p 442 

leave of Court, may be obtained when case is called on for first hearing, 443. 
not applicable where case withdrawn with leave to bring fresh suit, 442. 

• not applicable to proceedings in execution of a decree, 442, 
principle and application of O 11 r 2, p 443. 
claim in respect of same cause of action, 443, 447 
pleadings must be compared, 442 
not the same cause of action, 445-447. 
cancellation of a document. 447 . 
partition, 447 - 
mortgage, possession, 448. 
possession and mense profits, 449. 
possession and title, 449 

arrears of rent, instalment, tlluslration, 449. « 

meaning of, omit to sue, p. 450. 
a person entitled to more than one relief etc, 450. 

Judge refusing to adjudicate on effect of a document, another suit will lie, 
though on same cause of action, 451. 

certain claims can be joined with suit for recovery of land with the leave of 
the Court, O II, r. 4, p 452 

claims by or against executor, administrator or heir, O. II, r. 5, p. 454 
meaning of O il, r 4 453 


*«.»vc lujyiii, wiien given, 452. 
jurisdiction, 452. 

Court-fees, 454 

when an order held to be a decree, therefore appc.ilable. 
heir as such, meaning of, 455. 

p}.iintifrma> as a rule join scieral causesof action, O II, r. 3, P 4Ci. 

Couri m.xy order separation, O 11, f. 6, p 453. « H 5 

when cause of action joined, how it affects jurisdiction, O. 11. r. 3 (2), p. 431- 
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SUITS— 

applic-ifion of O if, r. 3 refers to ca«es where there ts one plaintiff or one 
defendrnt and several causes of action, 452 
multifiriousness, what it is, 4SS 
suits not multifarious, 455 

return of plaint when appellate Court reverses decree, 456 

objections as to miajomder must be before hearing, 45 ^- 

on such application the Court m.iy order separate trials, O II, r 6, p 456 


Institution of 


to be commenced by plaint, s 26, p. 151 ; O IV, r *, P 4 b 4 ' 

must be made in the Court of lowest grade, 114 

meaning of lowest grade competent, 114 

how determined, 114.115 

shall be instituted, effect of, 119. 

plaint essential for, 132 

provisions relating to, where to he found, 152 

of the institution of, O IV. p. 464 

meaning of plaint, 464 

plaint does not necessarily metn “ plaint duly stamped, ’’ 464. 
how plaint should be presented in North-West Provinces, 464 
date of presentation not date of endorsement considered to be date of 
institution 464 

plaint can be presented on Sunday, though not necessary under Limitation 
Act, 464 

plaint presented at private residence of clerks of Court, 464 
Nazir oF Small Cause Court not authorized ‘o receive or file plaints, 
463. 

when Subordinate Judge’s Court closed, the District Judge's Court not Court 
of first instance, 463 » « , u 

language of the plaint m isi be language of the Court, and, ‘f in English, 
if defendant wishes, there must be a trandation, s 137, p. 371 
what the plaint must f'ontan', O VII, r 1.0 502 

in money suits, O VII, r 2, p 50; 

■n suits for mesne profits and unsettled 


.iccoiint, O VII, r i, p 5 °S 
^ in suits for immoveable properiv, O Vll, r a. p S*> 

’ where plaintiff sues as representatives, O VJl, r 4, P 506 
defendant’s interest and liability mmi be shewn, O V il, r 5, p 507 
grounds of eaemption from limiiaiion, O VII, r 6, P 5 ®^ 

Corporation should sue in its own name, 502 
description, what necessary, 503 
defendanis, how to be described, 503 
Corporation as defendant, 503 
unincorporated body, 503 
agent, 503 
firms, 503 

Official Liquidator as plaintiff, 503 
Idol, 303 

plaint should contain all the existing grounds on which the plaintiff can 
succeed, 504 
of inconsistent titles, 504 
claims, 504 
partition, 504 
pre-emption, 504 
boundary, 503 

as to where and when cause of action arose, 504 

reprcseniative capacity, 506 

certific.ate of heirship, 5c)6 

Hindoo widow as representative, 507. 

effect of statement m a plaint, 505 

plaint to be signed and verified by plaintiff, O VI, r. 14, p. 490. 
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SUITS— 

cause of action, means whole cause of action, and not material part of it, 14^ 
where defendants at time of commencement of suit actually and voluntarily 
reside, s. 20, p 140 

if defendants not within jurisdiction, Court must give leave or they must 
acquiesce, s. 20, p 140. 

where defendant has permanent dwelling at one place and lodging at an- 
other, at both, s 20, expl 1, p *40 
suit against Corporation, s 20 evpl ii- p 140 
where defendant is domiciled in native state, 143. 

plaintiff may select Court, when suit may be instituted in more Courts than 
one, 143 

onus of proof is on plaintiff if defendant is not within jurisdiction, 144. 
acquiesencc, if defendants, do not apply, 144 

in High Court suit may be instituted when material part of cause of action 
has arisen if leave obtained, 144 
3 miles below low water-mark, extra territorial jurisdiction, 146. 
mortgage, parties, 418 

in registration suit under Act III, 1877, s 77. Registrar need not be made a 
party, 418. 

for partition, parties, 419 
for land, parties, 418, 
frame of 0 . II, 44 i 
how to be framed, 0 II, r i, p 441. 
should include whole claim, O II. r 3 (i), p. 441. 
omission to sue for or relinquish part 01 claim, 0 II r 2 (3), p. 441 
one of several remedies, O II, r 3 (3), p 441. 

r. 442. 


not the same cause of action, 445-447 
cancellation of a document, 447. 
partition, 447. 
mortgage, possession, 448. 
possession and mense profits, 449. 
possession and title, 449 


• ' c,4So. 

, o .. . ■ >f a document, another suit will lie, 

though on same cause of action, 451. 

certain claims can be joined with suit for recovery of land with the leave of 
the Court, O. II, r 4. p 452. 

claims by or against executor, administrator or heir, O. II, r. 5, p, 454. 
meaning of O. JI, r. 4 453 


when .in order held to be a decree, therefore appealable. r7t. 
heir as such, meaning of, 455. 

pUintiff ma> as a rule join several causes of action, O. II, r. t. p 4Ci 

Court may order separaiion, O II, r 6, p 45;. > K 5 

when cause of action joined, bow u affects jurisdiction, O. II, r. 3 (2), p. 451. 
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SUITS-fwK/rf.) 

Institution a/— ( contd ) 

what documents cannot be received iftenvards in evidence, 516 

■ ^ ^ ' ’ 516. 


, ■ ^ . of process, O. 

IX, r 2, p. 532. 

when plaintiff may bring fresh, O. IX, t 4 , p S 33 
when Court may restore suit to its file, O IX, r 4, p. 533 
dismissal of, when plaintiff fails to apply for fresh summons, O. IX, 
r- 5 . P 534 - 

dismissal of, on failure to answer mienogatones or give inspection of docu- 
ments, O XI, r 21, p 574. 
disposal of, at first hcar'ng. Order XV, p. 6ot 

if parlies not at issue on any question of law or fact, O XV, r i, p 601. 
when r.ght person is sued, but summons served on v/rong person, 601 
if one of several defendants be not at issue with plaintiff, O IX, r 2, p. 6oi. 
if parties at issue on questions of law or fact, O IX, r 3, p 601 
Court may determine issue and pronounce judgment, O IX, r 3, p 601 
if either party laili to produce his evidence. Court may pronounce ludgment 
or adjourn, O IX, i 4, p 602 
Whvt instituted 

in Court of lowest grade competent to try It, s i5,p 114 
Court of lowest grade means a Court to which the Civil Procedure Code 
IS applicable, 114 

in the Court within the local limits of whose jurisdiction the property is or 
where subject-matter situate, s 16, p 1:8 
recovery of immoveable pioperty, s 16, p 128 
partition of immoveable property, s 16, p 129 

• ' 16, p 129 

9 

■ J29 

■ . , , . or attachment, 

s 16 (f), p 129 

propeity means property m British India, s 16, p 129 

what suits for land or immoveable property are suns for interest m iinmove- 
able property, 130 

power oi Court to give mortgage decree, where property is not situate, 13. 

Court rannoi declare a charge on property wholly without its jurisdiction, 132 

whai suits are suns for immoveable property, 129, 130 

partnership suits, 136 

insolvency, 136 

against government, 138 

in respect of immoveable property situate m different courts, s 17, 0 138 
in execu'ion-proceedmgs, 138 

in respect of partition of property, partly within and partly ou side jurisdic- 
tion of Court, 1 38 
,, „ foreclosure and sale, 139. 

suits for compensation for wrongs to persons and moveible, p 19, 1 139 
other suits, where defendants resides or cause of action arises, s 20, p 140 
plaintiff has right to select Court, 143 

where suit may be insiiiuted in more than one Court, s 22, p 147 
procedure in the case uf several courts having jur>sdic*ion to entertain suit 
being subordinate to the same Appellate Court, s 23 (i), p 147 
„ being subordinate to the same High Court, s 23 (2', p 147. 

„ being subordinaie to diffeient Hign Courts, s 23(3;, p 147 
Value ho'.o dttet mined 

actual \ alue of claim pnnia fane determines junsdicti lO, 1 14 
bona fide nature of claim and not decree determines jurisdiction, 1 14 
money-value of original son i-ses jurisdiction, 115 
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SUITS-(<-( 3 fl//f.) 

InsiituUon f/— (con{d ) 

when plaint may be signed by another for plaintiff, O. VI, r. 14, p. 490. 
who should verify plaint, O. VI, r 15, p 490, 491 
practice as to verification, 491 

verification to be signed by person making it, O VI, r. 15 (3)1 F 49 °* 
form of verification, 491. 

must Slate that person verifying is acquainted with facts, 491. 
objection to verification when to be taken, 492. 

where verified, 492. \ri 

time when the plaint should be amended or returned for amendment, U. V 1, 
r 17 . p 493 

time fixed by Court for amendment, limitation, 496 
practice amendment of pleadings, 496 
changing character of suit, 496 
fraud as regards, 497. 
specific title, 497. 

general rule regarding amendment, 493. 
disallowed m what case, 494, 495. 
amendments allowed, 498-500 

in giving relief less than that claimed, 499 
in suit on agreement, 499. 
confirmation of possession, 499 
possession, foreclosure, redemption, 500 
wrong parties, 500 

rent*suit under Act VIII of 1S69 (B C.) could be changed into ordinary civil 
suit, 500 

refusal to amend, no ground for special appeal, 500. 
when plaint shall be rejected, O. V|I, r 11, p. 510 
when Court can reject, fti. 

should not reject, 511. 
plaint rejected, 511, 5f3 
from of order, 512 


5'3 


order rejecting plaint to be signed by judge making it, giving reasons, 

• ^ VII, r 12, p 513 

rejected plaint does not necessarily preclude presentation of fresh plaint, 
O VII, r 13, p 513. 

when plaint shall be returned to be presented to proper Court, O. VII, r 10, 
P S09 

such retuined plaint to be endorsed by Judge returning it, giving hiS 
reasons, O VII, r. io(r), p 509 
oracr retu ning plaint appealable under O. XLIII, p. 510 
dale ofsuit, when plaini originally filed, 510 
register of suits, O IV, i J, p. 465. 

jroduction of documents on which plaintiff sues, O VII, r. 14, p 514 
delivery of such documents or copy to Court^ O. VII, r. 14, p 514. 
list of niber documents to be annexed to plaint, O VII, r 14(2), p . 514. 
poiiahs and fille deeds should be produced, 514. 

any documents not in his pow« r to state in whose, O. VII, r. 15, p 514. 
suit> 0,1 loit negoinblc instriiineat, indemnity to be given by ptainliff to 
Court, O VII, r 16, p 514 

produLtion of »l, 01. boots and ropj of entry, O VII, r 17(1), p 51 $. 
onuim. eriry to ( L- marked and b««k leiurntd, O VII, r 17UX P 5*5- 
in iili'ussibiluy of lu- iiinent not nroduced aihen niainl filpd. O Vll. r iX. 


non-produf ii.jn ( 


not applicable when produced for purposes of 
cross examination, O. VII, r. 18(2), p 515. 

' ocument, no ground for rejt' mg plaint, 516. 
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svns-icoi/^.) 

For ‘ujhat may be brought— {yXMXA ) 
decree, 47 
suit on decree, 47 
collusive ‘decree, 48 
probate, &c., 4S. 

CMStmg decree, 49 
other judicial orders, 49 
defamation, 49 
embankments, 50 
false imprisonment, 50. 

by jailor, 50 

under warrant of Civil Court, 5 ®- 

false charge, 50 
distraint, 50 
Doctor's fee, 50 
ferry, 51 
foreign state 53 
fraud, 52. 

pleading, 53 
interest, 54 
effect of suit, 54 
limitation, 54 
haui^ 54. 

hereditary office and tpension, ^4 
interest, \\hen, 5$ 

Inam, 56 
karnamsy $6 
land registration, 56 
land revenue, 56 
legal representative 56. 
under M.ahomedan law, 56 
maintenance, widow, 56 
wife, 57 

• daughter-in-law, 57. 
illegitimate son, 57 
minor children, 58 
tarwad, 58. 
amount, 58. 

decree, in a suit for, 58. 

mortgage, by an owner of a share in the equity of redemption, $8 

office dignity, when, 60, 61. 

alienation, of religious offices, 61. 

partition, 61. 

party wall, 64 

partnership, 64. 

penalty, when, 64. 

possession, 64. 

under Specific Relief Act, 64 
under Bengal Tenancy Act, 64 
in Mamlatd.ar’s Court, 65. 
on title, 65. 
pre-emption, 66. 
privacy, 67. 
registration, 68 

religious ceremonies, 69, 70, 71. 
marriage, 71. 
fees, 71. 

restitution of conjugal rights. 72. 
revenue, 77. 

, alienation by rev ersioner, 7 J, 76. 
settmg'asidc a sale of property, 76. 

88 
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SUITS-(««/^/) 

District Courts competent to try. 

' ... --j.-- 115, 

115. 

District Jud^re’s po«cr to assi^ territonat jurisdiction, 115. 

Valaattan of suits 

all original suits are triable by District and Subordinate Judges, Munsiff not 
to exceed Rs. i,ooo, ti6. 

appeal lies from, when not exceeding Rs. P* ti 6 . 

of subject-matter, and for stamp-duty 116 

for computation of Court-fees and that for the purpose of jurisdiction 
shall be the same, where, u6 
for accounts, nb. 
alienation, 117. 

alternative relies in respect of, ii7 
declaratory decree, 117 
ejectment of tenant, 117. 
adoption, 117. 
administration, 117. 
redemption, 118. 
partition, 118. 

sale, suit to set aside, by share-holder, 118. 

Instrument, suit to set aside, 117, 118. 

Partnership suits, n8. 
to enforce, registration, n8. 

stilt by mortgagee against the heirs of the mortgagor, when a money-suit and 
when should be valued at the entire amount including interest, 118, 119. 
trust property, in respect of, 1 19 
restitution of conjugal rights, 1 18 
minor sons, for possession of, 119 
effect of under valuation of suits, I20. 

A^o Value. 

valuation how determined in suit for possession of minor, 119. 
if it involves management of property that decides jurisdictioiT, 1 19 
in suit for removal of kaniavan. 119. 
for restitiuion of conjugal rights, 119. 

Small Cause Courts^ Munsiffs Courts. 

t-. --.ja- . ... 1 — .t. .j V, ... j • . , . f Jo,ve5t li^Jf J3J 

iiJause Court, 121. 


Dor svhat may be brought 
of a civil nature : barred by enactment, 35. 
abusive Iingu-ige, 49, 50. 
account, 36. 
agreement, 37. 
illegal coniroa, j8. 
marriage, 38. 
subscription, 38. 
criminal proceedings, 39 
Cesses, 39. 

champerty and maintenance, 40 
Assam regulations, 41. 
c.aste. 4? 
compen'ation, 43 
cnniribution, when, 43, 44 
CO sharers. 45 ’ ^ ^ 

cost>, when, 46, 171. 
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}\jn 5 ~(cpnf(f) 

//ean'rt^ <?/—(contd.) 

power of Judge to deal with evidence taken down by predecessor in office, O, 
XVIII, r 15 p. 6:7. 

what are irregiihnties in .iccepting evidenre given before another, 627. 
power to e’ciinine \Minesse4 irnmednlelv, O XVllI,r. 16. p. 627. 

Court m<jy recall and eximme witness. O XVIlIr 17, p 628 
termination of, when julgmeni i> given in the Couit in which the action is 
commenced, 632. 

to establish rights to attached property, 761 
to set aside an onler under O XXI, r. 92, p- 807. 
to set aside sale, 80S 

Adjournment of suit • see adjournmi-NTS. 

Disposal of suit at first hearing see FR \Me OF SUIT 
Wilbdrasval oj 

when and how made, s 24 f^), p 148 

when Court may alln «■ 'uit .ir abandonment of part of claim, with liberty 
to bring fresh, O XXIII, r «. p S'9 
suit with'irawn withom nermi'Sion Court, O XXIII, r l, p 839. 
as to, of plamiilT-, O XXl 1 1 . r i f ;), p 839 
ofone of se\er.il |).Tniifl<. 0 XXiU, r 1 (4) p 839 
lease 10 iMihdriw may be gnen '>\ img nal or r^ppc-IUte Court, 839 
condition prei edeni 1 1 die jrr.nting of p rnU'Sioti to withdraw, 840 
court may extend tne time when order to withdraw given subject to pay« 
nienti of lost, 8.0 
when leave m.iy be gnnted to, S40 
when pemif ns, mat berei.ill-d 840 

whether one nf several co p'a nti(T» may withdraw from suit, 840 

when leaie not KiaiMed. 840 

to what cases 0 XXl 1 1 , r. t applies, 841 

O. XXl 1 1 , r I (lues nut apply if suit nut against same parties, 84 1> 
form of order, 841 
effect 0/ order, S42 

withdrawin? appeal, 842 
practice concerning, 843 
whether appeal lies, 843 

review and revision of order passed under O XXIII, r i, p 843 
limitation law nut effected by first suit, O XXdl, r. 3, p 843 
Compromise of— 

tomprornise of su't, O XXIII. r 3. p 844 

' • . . ’ • • T P Art, S44 

.. I • , I • I • • ' s 93 IJ T Act, 844 

regarding proceeding under Indian Divoice Act, 844 
regarding order granting Probate, 844 
when conipleie, 844 
how earned out. 845 

where compromi'e contains contract wider in scope than adjustment of claim 
in suit, Court not bound b\, 845, 847, 848 
.ng.ainst parties not joinu.g, 845 
must be lawful S46 
who can compronn-e, S4S 

effect of compromise b’ H md 1 widow on retersioners, S46. 

Corporation c.in enter into, S46 
agreement to tnke oa h n >i 1, S46 

as to when a person w iih ir.amng can obtain benefit of s 14, Limitation Act, 
S46 

compromise how <et aside, 846, 847. 
interpretation of, 846 
registration of, 847. 
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SUITS-{<-<7«//) ’ _ ' 

Compromise (contd.) 

O XXHl not apply to applications or proceedings subsequent to decree, 0. 
XXIII, r. 4, P- S48. 


Transfer of. 

where Courts having jurisdiction are subordinate to the same Appellate Court 
s. 23 (I), p 147- 

not so subordinate, s. 23 (2), p 148. 
subordinate to different High Courts, s. 
23(3)tP > 48 . 

power of High Court and District Courts to transfer, s. 24, p 14S. 

Courts of Assistant and Addtional Judges, subordinate to District Court for 
purposes of this section, s 24 (3), p 148. 

Court trying suu fra n SmaU Cause Court to be deemed Small Cause Court 
for purposes of suit, s 24 (4), p 148 
can order, at what stage, 149 
when can order re-transfer, i49- 
whether without notice, valid, 149 

of first instance having no jurisdiction, a tiansfer does not rure the defect, 149. 

when, should be granted, 150. 

on what grounds suit should be transferred. 1 50 

jurisdiction of High Court as to, 150 

in lJurma, Divisional Coon may exercise powers of District Court, 151, 
in Central Provinces, similar powers conferred on Divisional Court, 151. 

• power of Governor General in Co jncil, to order, when, 8. 25, p 151. 

Commissioner and Deputy Commissioner m the Punjab may exercise powers 
of District Court, 131 


By or aefainst Government or Public offliers 
by or against Secretary of state in Council, s 79, p 275, O. XXVII, r. l, p. 
871. 

form of suit, 27$. 

where Secretary of State to be sued, 375 

Secretary of State cannot claim benefit of Act XVlll of 1850, p 275. 


incil, s 80 p. 278 

' ' ' 279 

notice when required. 279 

notice does not ensure for the benefit of the legal representative of the plaintiff, 
280 ^ 

what is sufficient notice, 280. 
form of notice, 280. 
service of notice, 280. 

11..1.1.- nn--.,. . - w- , 


8t, p. 

againxt Government or Public officers, s. 82, n. 281. 
i issue, s 8j (2). p 2St. ’ ’ ‘ 

p. 871. 

. r. 3, p. S71. 

S7J. 

, X XXVII, r. 5,p. 
c of persons to answer material questions in, 
f tune not to be made in name of Government, 
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SUITS-{f(?«/</) 

By or af^iiins/ Government or Pubhc offiiers— (contil ) 
e\t<*nsif>n of time to enable officer to make reference to Government, O 
XXVI 1 , r 7, p S72 

procedure where Government undertakes defence, O XXVII, r ?, p. 872. 
Government pleader to file memorandum on nnstamoed paper, 873 
procedure where no such application made, O XXVII, r 8 (2'. p 872 
defendant not liable to arrest before juditment, O XXVII, r 8, p 873 
when suit will proceed as a private suit, 873 

By Aliens and by or against Foreign and Native Rulers 
when aliens may sue. s 83, pp 281, 283 


persons specially appointed by Government to prosecute or defend for 
Princes or Chiefs, s 85, p 283- 

a political agent, if not specially appointed, cannot sue on behalf of a Prince, 

383 

suits against Princes, Chiefs, Ambassadors, and Envoys, s 86, p 284 
Raja of Tipperah, when subject to courts m Uritish India, 285 
suit to have maintenance charged on estate not a suit for immoveable pro* 
pertv, :8s 

style of Princes and Chiefs as parties, s. 87. p 283 
description of Stale, 28; 


By and asainst Cort/ortiUons and Compamet 
subscriptions and verification of plaint, O XXIX, r. ), p 876. 
form of plaint, 876 
as to attributes of a Corporation, 876 



Corporation, 876. 

XXIX, r 2, p 876 
y not officer on whom service may 

. be made, 877 
service by post in, 877 


By and against Trustees, Evautors and Adm-mstrators 

representaiion of beneficuries 10 suits concerning property vested in 
&.C .0 XXXl, r J, p. SSj nisiees, 

prob.tte IS necessary to complete the title of a rightful executor, 68’ 
if benefiennes added, a few of them may be made to represent'the trhol* 
body, S83 _ * 

whether trustees are sufficient p.irlies, 883 
as to position of executor to a Hindu before Hindu Wills Act, 884. 
where one or more trustees will not or cannnt sue. 884 
vvtien benefici.ines should also be made parties, 8S4, 
beneficial owner can sue to gel benefit of decree obtained by his 5? 

plaintiff entitled to the legal representative of his deceased 
proving assets have come t,ito his bands, 8S4 ‘ ^ 

salc-withoiit sanciion of Judge, whether void, 8S4 
intsiee entitled to be indemnified, when, SS4 
joinder of executors .and administrators, O XXXl, r. 2 p £«. 
w ho need not lie joined. Q XXXI, r 2, p 8.S; * ' ^ 

husband of marrleil executnxnot to join, O XXXl,r. 3 p £?- 

By and against Minors and persons of Unsound Mind 
minors must sue by next friend, O. XXXIl. r. i n s-t. 
les ludicata, SS6. ■' 
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SUlTS~(fPn/rf) , . ^ , .jx 

By atid <xs;aiiisi Minors nnd Persons of unscund ^contcij. 

as to setting of judgments, 886. 
paTlics, 8S6. 
descnpttoo, SS7. 
as to next friend of minor, SS7. 

a person cannot be made next fnend without his express consent, bO?. 
Mamiatdar's Court, 8S7. 
suit by major as minor, S87. 
as to misdescription, 8S7, 888. 
as to costs, SSS, 


as to certificate of guardianship, 8S5. 

as to Court of Wards, 890. 

practice when suit brought in wrong form, F90. 

applications to be made by next fueud or guaidian, O. KXXII, r. 3, pp. 891, 
892. 

pla.nt filed without next fiiend to be taV»n off file, 0 XNXII, r. 2, p. 891, 
costs where piaint so taken off fi’e. O XXXI!. r 2, p 89 ’- 
person prc'enimg plaint IS liable for co>ts when phint filed by minor with- 
out next fiienri. 891 
scope of 0 . XXXU. r. *, p 891 

when objection can be taken as to inmoniy of pl.aintilT after remand by High 
Court, S91. 

appeals as to. 0 . XXXII, r 2, p 891 

guardian nd Iflem to i>e .sppomted ».v ‘>tiri. O. XXXll, r. 3, p. 891. 

to be appointed upon app'i. anon, O \XX!I. r 3(2x0.892. 

such npplicaiions to be supp .ned i.y iifi I vu 5 : O. XXXll, r. 3 (3), p 892. 

no ofdei to be made withmii nonce, O XXXll, r. 3 (41. p 892. 

must be proved party is a imnor .mil h.»tl nuiire of applii..\nnn, 892. 

when a nrtnof can niamtam a son for 'pectfic ptrfurni.iiice, 893 

effect of decree, S94 

"•*- « r . r.- 

g 893. 

guardian, O. XXXll, r. 4, p. 
895. 

no person without his consent be appointed guardian, O. XXXll, r. 4 (3) 
p 895. 

person cannot be appointed guardian against his will, S93 
when Court may appoint lus own ofrn.ct as guardian, O. XXXll, r, 4 (4), p. 
895. 

a married woman may not be appointed, S96 
widow may be appmnted vuaioa.m, 896 

no person m Ueng.al entitled to institute or defend suit on behalf of minor 
when, S96 

next friend may sue (nr pirntion, without cetlificalc. 896. 

" - ' ■ - ■ )6: 


• , ..V... u.. w.i uiii.111 m iiiiiiur 10 us made by next friend, or guardian, 

O. XXXn, r 5, p 895 

retirement of next fuemi, O. XXXll, r. 8 (n. p. 902 

application for appoimmem of new next fnend. O. XXXll, t. 8 (2), p. 902. 
si^h arpiic.aiion must be wnh iintx.- 10 ihe alefenil.ant, 902 
atViitaMi IS necess.ry for siicl. aptili. oa’ 

removal of nexl fnend. O XXXlI.r. 10. p 903 

stay of proceedings on death or removal of next friend, O. XXll, r. to, p. 
90 X. ' , » r 
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SVlTS-iconfJ.) 

r>y arrif against Miners <7f7.i Persons of unsoumi .MinJ -(conlil) 

duty of pleader or solicitors for p’ainuff on death or removal of nextfuend, 
904 

practice in Encland wliere next friend dies, 904 

minor phmtifT or apilicanl on ro'ii-n* of .ine mii*t elect whether lie will 
proceed wiih suit O’" npp ica’ion. O XXXII.r i»(t) P m; 
where minor on coming of age eleif) t>» proceed, O XXXII, r. I2 (2), p. 
90s. 

where he elects to ahandon, O XXXU r 11(4'. p 905. 
costs wheTc he elects to ah »o.ton, O XXXJl. r Iit4\p 905 
applications under, O XXXII, r ij ma) be ni.ide ef P-t>/e, 0 XXXII, r. 
12 fj', p qo6 

when ■ninor co plainnfT on coming of age desires tJS’repiidiatc suit, O. XXXII, 
r. 13. p 9 ^ 5 ' 

costs in sui h ra«c, O XXNH. r (,lj, P 005. 

form of application wheic nunor sole pi niitilT « Iccts to ahandon suit, 906. 

co-i la"‘t‘ir ilrsires to repmiiate suit, 906. 
when suit unreasonahle or improp'r, O XXXII, r. 14, p 906. 
costs in such case, O XXXII, f. i4is).p 906. 

when minor on attendi ’ ‘ • * ’ t)o(i, 

* — -.1 - . . 


.iXa.c ... .**50, 1- vy/, 

Order XXXII not to applV to I'rn’f'.s and Chief., O- XSXII, r. lO, p. 90R. 
guirdian neglecting du(>' O- XXXII.r. ii.p.90j. 
costs in such ca*e, 0 . XXXII. r. ii, p 904. ^ ^ ^ 

appointment in pl.ice of guaidi.in «l>in4/.'///4*///<. Afe, O. XXXII, r. 1 1 {2), 
p. 904. 

procedure ordinarily when next friend of inf.mt dies, 904. 
receipt of money by next friend or giiardi.m licforc decree, O. XXXII, r. 6, 
p. R98. 

receipt by next friend or guardian ml li/e/rt of property under decree for 
minor, O. XXXII, r. 6, pp. 898 899. 
duties of next friend and giitrdian for su'it, 899. 

rio compromise by next friend or guardian .rr/Zr/cw without leave of Court, 
O. XXXII, r. 7, p 899. 

compromise without Ir.ave of Court is void.ahic, O. XXXII, r. 7 (3), p. 899. 
when agreement by guardi.an does not require s.incdon, 899. 
sanction must be express, 930. 
whea guatdtaw to leave .at ave to Court, qoQ, 

Court not to make decree by cmsent ag.iinst minor unless for Ills benelit, 
900. 

minor can sue by next friend to set aside compromise, 900. 
remedy of minor on aiiainmg age t«> net ..side compromise, 901, 


not obtained, 909 
Py and against Military Men. 

where officers or soldiers may awihorise'any person to sue or defend for 
them, 0 XXVIII. r. I, p 874 . 

the written auihori'y must be filed, O. XXVIII, r. t (2I, p. 8741 

person so nmhoriscd may act perso-Mlly or appdnt jd'.i'lcr, O, XXVlII.r, 

2, p 875. 

service on person authorised or on Ins pleader, good service, 0 , XX VI II, t. 

3. P-875. 
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SUlTS-Kfc’W/'^ 

B)' or >\^Mn!tfirini md Perseni citrryingon bmintss in others' names. 
suing of partners in name of firm, O. XXX, t. t, p. ^ 78 * 
who to \crf/>‘ or certify ir», O. XXX, t. i p. 8^8. 
luabiiity of partners is joint, 878. 
when partners arc minors, 878 

/■ „„ hi,«inrss in liritish Indc.i. me.anmg’ 0/. SyS 

■ • O XXX,r. 2, p, 879 

• • • n except m case of infant partners, 879 

. 3. P 8/9- 

„ „ case ol dissol«i»ion of partnership before suit, 0 XXX, 

r. 3, p S79, S80 

rigbt Qt suit on death of p.artner, O. XXX, r. 4, p. gSo. 
legal renresentatne need not be made a party but his right is not affected, 
O XXX. r. 4 . p.f&fi* 

estate of deceased partner not liable for goods ordered before but delivered 
afier his death, 880 

nonce to be served showing in what c.apacily summons served, 0 . XXX, r. 5, 
p 88t. 

if no notice served, the persons served may appear under protest, 88). 
as to .appearance of partners. O. XXX, r. 6, 0. 8$i 
. . 1 , Re, 

. 881. 

• • • ' XX, T. 7, p gSi. 

' m.ay.appe.nr, under protest, denying 

• \y ■ 581. 

(n suits betiiecn eo-pirincrs, O. XXX. r 9, p. 882 

suit against person carrying on business in name other than bi5 own. O 
XXX, r. 10, p. 882 ’ 

0/ inurpUadtr. 

where may be instituted, s 88. pp 285,286 
when may be instituted, 286, 287 

PeUxtins to Public Matters. 
public nuis.inces. s. 91, pp, 288, 289 
for ns of public nuisances, 289 
distinguished from private nuisances, 289. 

Pelattn^ to PubUe charities 

suit rcl.vtiTig to public chanties, s. 92, p 290 
5 rr I’uliLic ClttRlTlE*?, 


Rejecter of. 

form of register of, Sch. 1, p n6o. 

of appeals, Sch. 1 , p. iifij. 


SLfMMARV PKOCEUURE :/rr Nkgotiahle I-NsrRUMtxTS, &c 
SUMMONS— 


when to be issued, s. 27, p. 155 • s 30(2), n. 15, 
how served, 152. ' 

provisions relating tn, s 31, p, lyg 
service wnhin jurisdiction of .mother Court, $ **8 t> 
service of foreign, s. 29. p ijj. ’ 

notices .and orders in w riitisg to be «erved m same w 
postage where chargeable when pud, s. 143. » 
service of. on pleader .acting for piny good service 
p 462. 

when lobe issued, O. V, r i, p 4^5 


«SJ. 

■lyas, s 142. p 373. 
on party, O. Ill, r. 5. 
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SUMMONS— 


to be under si^n.nure of Judge or Officer appointed by Judge, O. V, r 1(3) 
P 466 

when fresh, is gr.mted. 466. 
foreii.>n summonses, 466, 

contise statement to arcompanj, O \ , r 2, p. 467. 

when Court ma\ order defendant or pfaintiffi to appear m person, O V, r. 3 
P 467 

personal attendance not necessary if person out of jurisdiction, 0 V, r. 4, 
P 467 

unless resident ivJthm 50 miles, or by 
rad, 200, O. r. 4 (6) ,p. 467. 

to be for settlement of issues or final hearing, O V, r. J, p 468. 
in Small Cause Court, suits, to be for final disposal, O V, r. 5, p- 468 
to contain daj fixed for appearanre, O V, r 5, p 468, 
may contain order for production of document, O. V, r. 7, p 468. 
when must direct defendant to produce witnesses, O V, r. 8 p 469 
delnery of, foi sen ice, O V, r 9. p. 469 

special bailiff cannot execute a process m foreign territory, 469 
Naur is the proper officer in Mofossil Courts, 469 
mode of serMce, O V, r 10, p 469 
in case of Corporations and companies, 469. 
sen ice ma\ be by registererl letter by Courts direction, 470 
of, on sereral defend.mts, O. V. r. ir. p 470. 
on seseral partners, on whom O XXX. r 3, p 879. 
service to be personal if practicable, O V, r 12, p 470 
on agent empowered to accept, 470 
service on agent carrying on business, O. V, r. 13, p 470. 
master of ship, agent of owner or charterer, O V, 13 (2), p 470 
serMce on ship’s agent, 470. 

service on agent in charge of immoveable property, 0 . V, r 14, p. 471 
on male member of family, O- V, r. 15, p 471 
a servant not a male member of family, O. V, r. 15, Exp., p, 471, 
acknowledgment by person served, O V, r. 16, p 471. 
merely showing, not a good service, 471 

refusal to sign or receive is not an offence under 1 . P. C , 471, 472. 
procedure when defendant refuses to accept service, O. V, r 17, p. 473 
cannot be found, O. V, r. 17, p 472. 
what search necessary, when cannot find, 472. 
what is due tliligence, 472. 
ordinarily resides for purposes of serving. 473 


■av Co. 473 . 474 

O. V, r. 18, p 474. 


examination of serving-ofiiter, t/ v, i. ly, p. 474 
substituted service, O. V, r 20, pp. 474, 475 

substituted service not granted until Court is satisfied that defendant is 
keeping away, 475 


. time for appearance in substituted service, O V, r 20 (■i) n avr. 
service within juns^diction of another Court, O. V, r, 21, p 47^ 
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SUMMONS— (fow/rf) 

ot, %shere defendant res«lM out of British India and has no agent 
to accept services, O. V, r. 25, p. 477- 
sendinc, by rcB'stercd Idler, practtce, 47S. 

proof of receipt of, 47f!. , r- r\ t, 

service m foreign territory ihronsh PolUiol Agent or Court, U. v, r. 2 o, 
p. 478. 

mode of sending such letter, O- V, r. 26, p 478- 

scrticeon civit pubtic officer, or servant of Railway Company or local 
authority, O. v, r. 27, pp. 478, 47 Q. 
serN ice on soldier, O. V, r, 2ft, p 481. 

duty of person to whom summons sent for service, 0 . V, r. 29, p. 481. 
proof of service, 281. 
commanding officer must serve, 481. 
substitution of letter for, O. V, r. 30, pp 4S1, 4S2; 
special messenger not to be sent to a f-ireien territorv, 482. 
at whose expense service to he made, O. XLVUl, r. i. p. 1068, 
costs of service how levied, O XLYtlt.r. » izvp tofiS 
notices and orders in writing to be served in same v\,iy as, O. XLVIII, r. 2, 
p. *069 

dismissal of sutt when plavnt'ff fads to pvy (or service of. O. IK, r. 2, p 532. 
failure to apply for fresh, after a ye »r where original, not served, sun dis- 
missed, O IX, r. 5, p 554. 

to witness tn Rive e'id»‘»'cc orprodme dovumenl, O. XVI, r. J, p. 6oj. 

shaU specify what, O. KV\, r, 5, p. Cob 

to produce dneumem. O. XVI, t 6. p 607. 

time for serving, 0 . XVI, r, 9, p. 607. 

where ti,{ht persnn is sued, but served on »r.>n-g persAn, Cot. 

consequence of failure to comply wiih O KVI.r 10, p, C07 

See SuMMOsiNC. or , Sum nv or ac.vtssi MiciTMtv Men. 

SYMnOUCAL POSSESSION- 
See PosivV-nstoN 
SURETY- 

• j, IS a decree, 8. 

' ■ ■ ■ 37$. 376. 

' J r -J> I J/>i ,>?<*• 

appeal lies from an order cnlmcing a cUinv agiin.t a, 

TARWAU- 


iidet s. t45, p. 376 


member of, living in /-r'vi’.nf bouse c.nnnot sue for inuntenancr, 58. 
property in the hands of karnavan ate not. assets, 114. 

taxation— 

as to, of costs, 8(0 
TENANT- 


Chief, Sit, without 


pp.y: 1,010 • ‘ 

when, may insthute interp’.e.ider suil, O. XXXV, 
ENDF.R- 


... O. XXI, rf. 36, 9b. 
V P 9 J 3 - 


an cFer nfpvtt psyment will no* stnp imrrest . »6<. 

«'th‘mt piynient mio Court, 161, 
espenves to witness, 0 . XVI, r. 3. p 60;. 
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TENfRE- 

a psrtioT of a sileible, cinnoi bft sold for arrears nf rent, 231. 
when pait) in I)’ be pvit into iwsscssion of a, liable to sale, 0 . XXXIX, r. 9, 
P 95 '; 

TERUJTORI \L JURISDICTJON— 

extra, as to where the cause of action arises within three miles below low 
waternnil., 146 

TILED HUTS— 

are immQie.tble properly, 130 
when mo\ cable property, 130. 

TIME- 

when senice Jubslitutcd for appearance of defendant to be fixed, O. V, r. 
20 ' 3 ), p 476 

a suItiLiciit. iiujjht to be given for nonce of the sitfastiluted service to reach 
the (tefend.ani, 476 

prficedure if only pi nnitff appears when summons served but not in due, O. 

IX,. 0(1'. P 53;, 
of p'eadmg. 52:. 

for (ilim; .ifTi laviis m answer to mtcrrogniones, 0 . XJ, r. 8, p. 562. 

notice .18 t", 'vli»n d'>citme»ts may be unpseted, O Xl, r 17, p. 571, 

as to when, begins to run, 572. 

when Court may give parties, O. XVII, r. i, p 615. 

of attendance of \siiness to be »pccified m sun.inons, 0 . XVI, t. Si p, 606. 

for scriing summons. O. XV' 1 , r. 9, p. 607. 

of sale in execulion, O. XXI, r. 6X, p. 774 * 

for appear nice and answer by Secretary of Stale in Council, O. XXI, r. 85 
n. 78S. 

delivery of award to be fixed by Court, sch. II, para 3, p. 1166. 

. . ..I It ..Afl 

• • ’• > 2 , P 99 ‘« 

• •. .36. 

TITLE— 

when suit for recovery of possession on, will not lie, 6$. 

TORTS— 

right to sue for, 78. 

TRANSFER— 

of suits which may he instituted in more than one Court, s. 22, p. 147. 

of suits, from one Cniirt to another, s. 24, p. 148. 

as to, of suit by a vilLge Munsifl, 151. 

on H’li.it grounds suit should be transferred, 150. 

at wh.al stage suit may be transfeired, 149. 

as to transfer of business of Court, s. *50, p. 377. 

of execution-proceedings, 150. 

who can exercise powers under s 24, pp. 148, 151. 

in Hiirmah. V 

in the Central Provinces. ^ p 151. 

in the Punjab. J 

of decrees, s. 39, p. 174. 

of suit to be cndoised on admitted documents, O. XlII, r. 4, p. 5S3. 
TRANSFER OF PROI'ERTY ACT— see ACT. 

""a’.tal.T'l" ‘'™' r" P’l-rasiu or morlBigc-money is 

what property may be transferred, 232. 

See ATTACH.MENT { DECREE. 
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transferees ; Legal Representative, Assignee 
Rights of a transferee of decree, 209 
TRANSFERRED DECREE— 

transfer of, to hold subject to equities, s 49 PP “ 9 . =‘0 
. application for execution of. O XXI, r 16, p 095 
oral transfer is not reroijnised, 696 
by operation of law, 696 
notice to judgment-debtor, 697 

be guen to transferor, 697 
record to transfer, 697 

TREES- 

growing on the lands of an ex-proprietary tenant ui North-West cannot be 
sold, 232 

standing on land, immoveable property, 735 
TRESPASS— 

in attachment of property, 240 
TRUST- 

‘hment, s do, pp 328,339 
u debtor, 0 XXI, r 60, p 

as to power to attach property of a reh. iou», lor debis of trustee, 761 
See Suns uv anu ACAiNir Tuyvmrs 

TRUSTEE— 

liability of, for costs, 167 
costs of, 108 

iVr Suits e\ aNu Agsinst TRbsiEi- 5 > 

UMPIRE Arbitbaiion , ABiuiExiok 
URALARS— 

decree against, binding on all future repre>eiU.itives of the devas, mi unless 
set .aside on the ground of fraud, 649 

USER— 

niete,^will not support a claim to exclusive possession, 78 
VAKALUTNA.MA— 

no fresh, necessary to apear in an appeal, 34 

v.ikil may present an application for restoration of an .appeal dismissed for 


461 


by whom, may be executed, 463 

acicpiancc of, should be uncondilional in all cises, 462 

retnain m force uniil revoked with le i\e of Court 111 writing by client, 462 

no fresh, necessary in an application for .a ricw tn il. 462. 

or to .appear in remanded case, 462. 

an .idvocatc can perform all dupes of a ple.ader without producing a. 462. 
Riven by Collector. 462. ^ ’ 

VAKIL: J// A 

, I'LEtDER. 
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VALUATION OF SUITS— 5 « Suits 
rulings regarding 116-119 
VARSHANS— 

are not interests in immoveable property, 13. 

VERIFICATION— 

of pleadings, O VI, r i;, p 490 

who should verify, 491 

as to practice of, 491 

form of 491. 

to be made where, 492 

objection aa to, when to be l.aken, 492 

a co-plaintiff must also verify plaint unless facts are admitted, 491 
notice to be given to defendant where plaint verified by person other than 
p'amtiff 491 

contents of, O VI. r 15, p 490 
to be signed, O VI, r 15 (3), p 490 

VOLUNTARY ASSOCIATIONS w p 78 
VOLUNTARY PAYMENTS— 
what IS, 78, 79 

give no cause of action, 78, 79 
WAIVER- 

there can be no, of jurisdiction, 125 
what amounts to, of an irregularity, 123 
of right to realise whole amount of decree, 6$6. 
of serv ice of notice under O XXI, r 22, p. 708. 
of issue of fresh procUmatton of sale, 801. 

WARDS :ee Court of Wards 
WARRANT- 

. 369 

tor arrest to direct jut,giiieiii>uei>iui 10 oe uiuugiu up, \j Xa.i, r. 38, p. 730. 

endorsement of, O XXI, r 2$,p 711. 
for arrest if irregularly endorsed does not invalidate, 711. 

WATER-CESS— 

when suit will lie for recovery of, 79. 

WIDOW— 

as to the right of Hindu, after re-marriage to bring a suit for recovery of 
property of the former husband, 55 
right to maintenance of, 56. 
representative capacity of, 257, 

• as to right of Hindu, to reside in the family dwelling-house against a pur- 
chaser, 254 

under Mahomedan Law, 257, 

as to how far a compromise entered into by a Hindu, binds the reversioners 
846 ’ 

• whether, can be, a guardian arf litem, 896. 

WIFE- 

right to maintenance of, 57. , 

Hindu, cannot enforce partition, when, 64. 

as to restitution of Hindu child-wives to husbands, 718 - . 
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WILL— 

executors who have not proved testator’s, need not be made parties, 
O.XXIII, r 2, pp. 884, 885 

WITHDRAWAL— 

of suits, appeals or proceedings from one Court to another, s 24 (2), p 148. 
when and how made, s 24 1\>>, p 148 , ^ 

plaintiff may be allowed 10 withdraw with liberty to bring fresh suit, O. 
XXIII, r. i.p 839 

order of, can be p.assed bv Small Cause Court, 840. 

after reference to arbitration. Court cannot allow, on ex fnrle application for 
s 1164 

See, SUIT, WITHDRAWAL OF. 

WITNESS— 

no civil action against, for giving false evidence, 51. 

Summoning of. 

summons to attend to give evidence or produce documents, O. XVI, r. i 
P 603. 

is distinct from adjournment, 603 

apphcauons for, may be made at any stage before hearing, 603 ’ 

Court is bound to I'sue order for, 603 ■ • e c 

no provision m the Code which enip'>wers Court to refuse application for, 604. 

practice m issuing summonses lor attendance of, fr04. 

persons competent to be, 604. 

persons not competent to be, 604 

refusal to issue summons to, open to revision 604. 

expenses of, to be paid into Court on applying for summons, 0 . XVI, r. 

2 (l), p 604* 

m case of experts, 0 . XVI, r. 2 (2), p. 604. 

scale of expenses, 0. XVI. r. 2(3), p. 604. 

tender of expenses of, 0. XVI, r. 3. p 605. 

procedure where insuFhcietu sum paid m, O. XVI, r. 4, p. 603. 

expenses if witness detained more than one day, O XVI, r. 4(2), p. 605. 

Mho shall pay the expenses of, C06 
expenses of, to be deposited, 606 

lime, place, and purpose of attendance to be specified in summons, 0. XVI, 
r 5, p 606 

in case of a public officer as a, 606. 

summons to produce document, O. XVI, r. 6, p. 607. 

power of Court to require any persons present in Court to give evidence as a, 
O.XVl.r. 7, P- 607. 

summons how served on, O. XVI, r. 8, p 607. 
time for serving summons, O. XVI, r 9, p. 607. 

procedure nhere, fails to comply with suirnions, O. XVI, r. lo, p. 607. 
when a proclamation may issue against a, O. XVI. r. 10 (2', p. 608. 
attachment of property of ab,conding witness, O. XVI, r. 10(3), p. 60S. 
mode of atl.xchment, O. XVI, r. 13, p. 610. 
proof of non-servicc on, 608 
procl.rniation when to issue, CoS. 

procedure after protfamntion, 609. ^ ‘ 

if wiiness appears, ntt.ichment may be withdrawn, O. XVI, r. It, p. 609. 
procedure if witness fails to appear ; fining of, O.XVI, r. 12, p. 610 
fine when imposed, 610. 

Court may of its own accord summon as, stranger to suit, O.XVl, r. 14, 
p 611. 

duty of persons summoned to gue evidence or produce document, O. XVI, 
r. 15. 611. ^ ’ 

when such persons may depart, O XVl, t. 16 p. 611. 

procedure when witness apprehended cannot give evidence or produce 
document, D. XVI, r. 18, p. 612. 
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Sunnncnin^ cj — contd ) 

what pTsons as not bo-ind to attend in person. O XVI, r. 19, p 613. 
consequence of refu'al withiiut la«ful excuse of party to give evidence when 
called on by Court, O X\"I, r. 20, p. 613. 
what IS hwful excuse, 614 

rules as to, to apply to p irties summoned, O. XVI, r. 21 p. 614 
remarks on demeanour of, O. XVllI, r. 12, pp. 62;. 
power to exanrne imtnedi itely, O. XVIII, r 16, p. 627. 

Court may recall and examine, O- XVIII, r. 17, p. 62?. 
powers of arbitrators to summon, Sch I, para 7, p. 1170 
forms of summons, Sch 1 , pp. 1099, 1104. 

Examination of— 

must be conducted in open Court, O XVIII, r, 4, p. 621. 
purda ladies, how conducted, 62! 

duty of Jud,;e to examine eaery witness tendered, 621. 
further e\id'-ncc when allowed, 622 

when pnnc'p.ils to leaxe Court while witnesses are being examined, 622. 
Judiie to m-ke memo of what witness sa>j, when es’idence not taken down 
by him, O XVIli, r 8, p 624, 

any particular question and answer may be taken down, O XVIII, r. 10, 
P ^’3 

question objected to and allowed, O XV'III, r, ti, p 625 
objection when to be made, 625. 
remarks on demeanour of witnesses, O. XVlIf. r. t2, p 625. 
memo of evidence in unappcable cases. O. XVIII, r. 13, p. 626 
power to examine witnesses immediately,© XVIII, r. 16, p 627. 

Court may recall and examine witness, O. XVIIJ, r. 17, p. 628. 

,S«— Suits, hearing of. 

VRITTEN STATEMENT- 

nhen to be filed, 0 . VII, r. i, p 517. 
parties who should file, 517. 
cannot be received after first hearing, 517. 
defendant may plead Ins own fraud m, 517. 
when not altered, 517 

new facts must be ••pecially pleaded ii>, O. VIII, r. 2, p. 517. 

what are facts in be speciall) pleaded in, 518 

deni.al of grounds to be specific m, O. VIII, r. 3, p. 519. 

must not deny evasively, O VIII, r. 4, p. 519 

meaning of evasively, 519 

meaning of point of substance, 519. 

if aJJegation, not dented <pec.fic.illy, to be t.iken as admitted, O VIII r e 

P r -rt-.- V., _• _ rx X7t.» . i: _ . ' 


VIII, 

'• l! VJ > t- J-** 
set-off, .It law, 522. 

defendant claiming set-offin, is for that purposes plaintiff, 522. 

must be tendered, if set-off claimed, 522 

opposing, but not miitual, debts cannot be set-off in, 522. 

when to be raised, 522. , 

equitable, 5:2. 

set-off of damages in, 522. 

set off of rent against mortgage in possession, 523. 
cross-demand must arise out of same transaction, 523 
for money, 524. 
same character, 523. 
in case of assignees, 526. 

„ promissory note 526. 
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WRITTEN STATEMENT— 

in case of rent, 526. 

„ insolvency 526 
, legally recoverable, 526. 

must be for ascertained sum, 527. 

nature of amount of, must be within’jurisdiction, 527. 

set-off of attorney’s lien, 528. 

execution of decree, 528 

purchaser for value, 529 

to be treated as plaint m a cross-suit $28, 

to be chargeable with court-fees, 528. 

additional, 539 

additional, must be filed before first hearing, 529. 
object of additional, 529 

procedure when Court calls for and where party fails to present, 0 - VIII 
10, p. 530 

frame of, 0 VI, r 2, p 483. 

to be signed .rnd verified, O. VI, tr. 14, 15, p. 490 

power of Court ,i5 to argumentative, prolix or irrelevant, O. VI, r. 10, p 9 
forms of. Sell. I, pp. 1093-1098. 



THE CODE OF CIVIL PROCEDURE. 

ADDENDA. 

Construction.—A code should be construed so as not to take away 
substantive rights Buddreedass v Chunilal, to C W. N. p 586 

Scops of present code — It is not retrospective. Srce Raja Venkata 
r. Sree Raja Malaraju, 7 M. L. T., *96 ; unless such a construction arises 
by necessary and distinct implication. Kousilla v Isn Sing, 7 A L J., 
420. An obligation incurred under the old Code should not be interfered 
with by provisions of the new code. Jug Ram v. Jewa Ram, 6 A. L J., 647. 

Code is not exhaustive— Panchananii. Dwarkanath, 3 C L. J., 29 
See also Hukumchand v. Kamalanand, 3 C L. J , 67 at 70, 791 33 Cal., 
927 ; Rasik r. Bidhu, xo C. W N , 7t9 ; Gurdco v. Chandrika, 5 C L J., 
6x15 Rash r. Bhabani, 34 Cal., 97; Mungee r. Gopal, 34 Cal., xot ; 
Nawab v. Seth Doolichand, 2 fnd Cas., 266. 

Sec. 2. 

Decree -what Is— order dismissing interpleader suit. R. G. Orr. 
V. Chidambaram 33 Mad., 220. An order in precise terms orde/ing 
accounts to be taken— Shamuldhone v. Lakshmony, 36 Cal., 493=12 C. W. 
N,ii02. An adjudication upon claims of defendants in an interpleader 
suit. Maharaj v. Chhittay, 30 All., 22. 

Decree— ‘What Is not — An order granting leave to sue under sec. 18 
' • • r*' ■ ’ • Act. Mozaffer P. Hedayet, 34 Cal., 584. 

. ■ OIX. R. 9 and 0 . XLI. R. 17, Dakshlna- 

• *• , 31 Mad, 157. Decision of an Issue in a 

suit embodying no formal decree Baidivaly v. Vishnay, 34 Bom , 182. 

Foreign Court— The definition here does not apply to extend the 
jurisdiction of High Courts for the purpose of restraining suitspending in 
Courts outside their jurisdiction under the Charter— Vulcan Iron Works v, 
Bishumbher, 13 C W. N, 346. The Ceylon court is a foreign court, though 
under the same sovereign. Shaikh Atham p. Davcrd, 32 Mad., 469 

Movable property— Standing timber is not. Abdulla v. Asraf Ali, 
7C. L.J., 152. 

Order— Final and interlocutory order distinguished, Baijnath p. Sohan, 
6 A. L. J., 786 = 6 JI. L. T., 94. 

Sec. 6. <6 last para) 

Jurisdiction— Consent of parties cannot* give jurisdiction Col- 
lipara p. Kankipati, 6 M. L. T., i2x (F. B.) A court is not competent 
to pass a decree for an amount exceeding its pecuniary limit, where in an 
account suit the amount found due after the preliminary decree exceeded 
such limit. Golap r. Indra, 13 C. W, N, 493. 

Sec 9 (II) 

Questions of Civil Nature— what are— Right of burial with 

certain prayers. Meera v. Mecra, ib M. L. J., 471=30 Mad., 15. 
Hereditary right to officiate as a priest on a certain cremation ceremony. 
Gourmany r. Chairman of Panihaty Municipality, 12 C. L. J., 74. Question 
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>f a court on an application for review of a consent decree 
II brousht about by fraud etc. does not bar a regular suit 
cause of action. Mussammat Golab v Badsah Bahadoor, 
• = lo C. L J . 420 = 2 lod. Cas. 129 Suit for revoca- 
no bar to a suit for dismissal on the ground of misconduct. 
. 7 JI. L. T., 87. 

demptlon, p. 86. 

I suit dismissed for default does not bar a second suit. 
i?annath i Ind Cas. 630 : unless distinctly barred by decree 
Nakta v. Cniranji, 32 All., 215. 

edemption which was also based on title does not bar a 
sed on title which was not considered in former suit, 
latha, 7 M. L T , 354 = 5 lod. Cas., 262. 

cancellation of mortgage is no bar to a second suit for 
Sangamma v. Ramasawmy, 5 Ind, Cas , 478. 

'0 suits. — .\ compromise decree giving 'the mortgagee a 
decree bars a second suit for sale. Peary v. Nanda, 32 All., 
Chandra, 33 Cal., 849. 

ige su’t in which a subsequent mortgagee was not impleaded Is 
lit againit the latter for sale of mortgiged properties Mussam- 
I V. Hallii Sing, 32 All., 119 

-nt, p. 93 . 

tes as res Judicata— As to annua) rent when it decides an Issue 
<r full term of a lease and not for a particular period only, fiepin 
ndra 2 Ind. Cas., 1 c ; Kali Roy v. Protap, 5 C. L J , 92. 
irea when a plea of lesser area by the tenant Is adjudicated upon 
. Sham, 34 Cal., 1010 =» ri C. \V, N , uoo. 
the question of the operation of a certain lea«e when in a previous 
ase was held to be inoperative on appeal by collector who re* 
lie case, but it was subsequently dismissed for default. Sheikh AUm 
land, 5 A, L J , 48. 

lit for rent is no: barrred by reason of a previous suit for mesne 
smissed on the ground that the defendant was not a trespasser, 
indra v. Munshi Mahomed, 8 C. L. J., 303. 

ons of Law p. 94 

, erroneous opinion on a point of law may be riijudicala. Waman v. 
) Bom , L, R , 931 ; see also 31 Bom., 128 ; but contra In 30 Mad., 
4 ; even where the effect is to sanction what is illegal. Chhagan r. Bai 
1, 33 Bom , 479- 

decision in a former suit erroneously dismissing it under O 'II R- 2 
‘ rajudUala. Dasari r. M. ChelUya— 7 M. L T. 84 = 5 Ind Cas 756. 

lixed questions of Law and fact— Even if decided on a mistake 
! would bar a subsequent trial Cniitamura v Gavaramma 29 Mid , 225. 
former suit p- 94. 

.\ proceeding in which an application to file an award was rejected on 
'round of misconduct of arbitrators t> nn/ (t rurV and the order is not 
dica/a. Kunja v. Durga, 7 A. L. J. 425=6 Ind cas 127, 
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Parties :~p. 95. 

A decree in a suit by an unauthorised agent is not resjudicata but strong 
evidence of tide and possession; Trailokya v. Kali ii C. W. N., 380. 

A reprejentitive of a jti Igment-debtor cUiming to hold a property 
attached in trust, is not bound to clsim under O XXI R 5 ® 
a fresh suit. Rani Indomail v. Jogesbar ?8 All , 644 

A decree for ejectment against a father is not resjud'tcala against the 
son if the latter was not represented in the former suit Appi v Venkadadrt 
17 M L J., 197. 

Co-defendants p. 107. 

If an adjudication betvseen co-defenJants is necessary for a decision it 
will operate as rtsjudieata. Gurdeo v Chandrika 5 C. L. J. 6ii ; There 
must be conflict of interest among the defendants and a judgment defining 
their real rights and obligations Narasimma v. Srinlbasa, 33 Mad., itz. 

Shebaits- 

Judgments against former shebaits are binding upon succeeding 
shehait Gorachand » Makhan, 11 C. W. N., 489; LiUbaty P. Bishun 6 
C L. ]., 6ar. 

Reversioners 

Decree against a widow if fairly obtained is binding on reiersioner. 
Lakhmi v. Vei^aya 17 M. L J 160 Madan v. Akbar 28 All , 241 ; Lllabaty v. 
Bishnu 6 0 , L. J , 622; so also a judgment against a Hindu widow as 
eTecutrix of her husband's estate. Shiba 9. Snmati Tarangini. 4 Ind cas 
483 ; but a decree on a compromise or on an award of arbitrators is not. 
Goblnd V Khuni (1907) A W. N, 151. 

Under whom they or any of them claim— only In respect of the 
Interest represented by the parly to the former suit at the time of the suit. 
Sesappaya v Venkatarama, 5 M. L T., 37. 

Competent court, p 97. 

The original court which tried the former suit must be competent to 
try the ivhoU of the subsequent suit and not the particular issue only. Sibu v. 
Bahan 12 C W. N , 359. 

An Order without jurisdiction or conuming an illegal condition is not 
resjudieata. Jnanuda i- Nakuleswar liC. \V. X., *36; sec also Luchmi 
Karaln v Rarachander, 4 A. L. J , 117. 

The award of a committee of oudh Talukdars on a point outside their 
jUTisdiclion even it confirmed by the financial commissioner is not res- 
judicata. liar Banker r Raghutaj, 34 I. A., 125. 

Revenue Court, p. 99. 


A decision of a Revenue Court as to the propriety of a paitah is 
rtt tudicala between the same parlies in the tame Court •, Naicsa v. VenkaU, 

M. L J 5 1 8 . 

Cho. 

linsiA decision of a Revenue Court under Act X of 1850 is not retjudkata 

Q^bsequcnl mle-sult in ihe Civil Court ; a decition In favour of the 
ie»ne * '? rttjudtcala In favour of transferees of the heirs, 

^'^'burdhan' 7 a transfer J Rameshar 
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A decision of the Rertnui Court in a suit for arrears of revenue is 
rttjudicaSa in a subsequent suit, for annuity in the Civil Court ; Dwarka 
Dass V. Akshay 5 A. L J 407, 30 All 470. 

The decision of the Collector under Act III 1895 (Madras) cannot be 
re-agitated in the Civil Court, Balejcpalli v. Balrjipalli, 30 Mad , 320. 

Heard and decided, p. 101. 

A suit dismissed for default in serving one of the defendants, no bar to 
a subsequent suit on the same cause ; Sitaram v Pokhpal, 28 All, 749 
F. B. 

A matter may be retjudtcala although no express issue has been raised, 
if it has been actually fought out and a person may be bound even if he was 
not a party if he really controlled the case as one , Lilabati v Bishiin, 
6 C. L. J , 6 j2. 

Where the main relief «sked for in the former suit was the declaration 
that an appraisement made by the Collector under Sec 69 of the Bengal 
Tenancy Act was Invalid, a subsequent suit to determine whether the rent 
is payable wholly in cash or partly m cash and partly in kind, is not barred 
as r«t judicata : Mir Tapur Hossein v. Gopi, 7 C L. j , 251. 

A prior order in execution will be a bar only if it was made on notice 
or is in respect of a matter expressly directed by the decree. Ramasami 
Ramasami, 30 Mad. 255 ; 17 M. L. J. «oi ; see also 17 M. L. J. 311 ; 4 
A. L. J , 400. 

A judgment against a dead man Is not risjudicata. Hajinoor v, 
Macleod, 9 Bora., L. R , 374 : mere withdrawal of a petition for review of a 
compromise decree does not bar a suit on the same ground; Surendro 
Nath V. Hefflanginl, 34 Cal., 83. 

A matter not decided by all the tribunals before whom it came is not 
rtsjudicala. Cishnu v. Mohesh 3 Ind cas 87 ; so also a decision on a 
preliminary point. Musammat Phikua v. RahmatuIIa, 2 Ind cas 623. 

Exparte decree p. 103. 

Operates as rtsjudicala as to point not defended by the absent defendant, 
which ought to have been taken m defence. Bjpin v. Harachandra, 2 
Ind cas 1 1. 

Exparit final decree as to mesne profits in execution department is 
rtsjudicala between the parties 5 Ind cas 387&ii C. L. J. 501, 

Orders in execution proceedings— p. 104. 

A decision in execution proceedings that the decree as it stood was In- 
capable of enforcement against the ancestral property of the original 


A question decided under sec 47 cannot be reopened because the 
assignee of the judgment debtor has been made a party. Umesh v Madhu 
9 C. L J., 556. A decision at one stage of eiecuiion proceedings cannot 
be questioned at a later stage. Khosal v. Uklladdi, 1 Ind cas a? • ^arat v 
Khahl . , C L. J so,. Sealon 47 does no! bar the^rial of ao i’s.Je ”0 o 
subsequent so,, , f such issue has ken raised at the instance ut the 

defendant. Venkata ramanacbariyar v. Meenakshlsundaramaiyar 19 M. L J- 
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jai Ind cas 193 ; Thathu v. Kondu 32 M. 242 ; Chandramony v. 
Hatijennasa 9 C. L. J., 4 ^ 4 - 

Might and oug-ht— Expl. IV, p. 105 . 

If a plaintiff sum? to enforce a deed does not claim damages in the 
alternative he will be precluded from making the same claim in a separate 

suit; Mammtkkuti v Puzhaklcal, 29 Mad, 353 

A suit for redemption by a mortgagor on the ground thit an assign- 
ment of mortgage was sham and fraudulent is barred by a decree on the 
morgage obtained by an assignee of the mortgage; Amthilal v. Cursetji, 
9 Bom L, R , 466. 

The word “might” presupposes that the person sought to be barred had* 
knowledge of the matter at the lime of the former suit and could have made 
It a ground of defence or attack ; Manikbhoi v Vi<achand 9 Bom., L R., 
1020 ; Solemonnisa V Sheikh Jonab Ali 1 Ind.cas, 808. 

A tenant who in a former suit could have pleaded that the claim for 
certain fees were improper, but did not. cannot plead the same in a subse- 
quent suit f Sellappa v. Venkayatha, 17 M. L. 433. 

A tenant not pleading a tiilc in Wmseif in a suit for ejectment in the 
Revenue Court under Act U of 1901 (U- P) cannot plead such title in a 
subsequent suit in the Civil Court ; Behan v. Sheobalak, 29 All., 601. 

A suit for recovery of possession as a reversioner, after the death of 
a widow is not barred by the dismi'sal of a suit for pre*emption in the life 
lime of the widow ; Deputy Commissioner v. Kesnjan, 34 I. A , 72 5 29 All , 
Sit I 5C. L J., 344 

No suit for damages against a mortgagee for retention of the mortgaged 
propertr after tender, will lie, if the claim was not made in a previous suit 
for redemption ; Satyabtdi V. Harabaii, 34 Cal, 223; 5 C L J,, 192; 
Rukhmim v Venkatesh, 31 Bom., 527 

A ground of defence not taken in a former suit although it ought to 
have been taken, will not attract the principte of rtf judteala If it was not 
finally decided in consequence of the suit being decided on -a preliminary 
around ; Abdulla Khan V. KKanmya, 10 Bom. L R., 380; 32 Bom,, 315. 
Even if a matter might be pleaded and was not, it will not be tet juiicala 
unless it was one that the parly in fauU was bound to plead; Mohabic v. 
Pufbhoo, 7 C. L. J , 504 ; 12 C. W. N-, 292. 

Former decisions not relied on before the District Judge as the basis 
of res ludtcala cannnot be urged in second appeal ; Abdal Rashid v. Abdul 
Litif, 5 A L. J., J17 

A suit for assessment of additional rent on the same additional area 
which formed the subject-rattier of a previous suit Is barred; Moharaia v. 
Umed. 12 C. W. N., 904. 


A person who has lost a suit claiming as a reversionary heir un ler one 
reltiionship cannot bring a fresh suit upon a different reladonship ; 
Masilamania v, Thicuvengadam, 31 Mad., 385. 

* fof redemption by a part owner is decreed par/r, the 
heirs of anoiher part-owner being parties, the latter are not barred from 
bringing afresh suit for redempuoaof their shares : Kallu v. Faiyaz, 30 All , 


A plea that certai'' 

suit decreed ex po'le. • 
hy this Eapi ; Jamada- ■ 


*s • • .... ... former 

• * ■ . .s barred 

. ij C. W. N., 862. 
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Manager of a trust property in an ejectment suit failing to set out his 
title which he might and ought to base done in that suit is barred from 
bringing a second suit on the basis of his title. Harguvtn k Mulji — i i 
B om., L. R. 921. 

An ohjiction by a judgment debtor to an attachment in wh.ch certain 
property was left by mistake does not bar a second objection with regaid 
to the latter before sale Lala v Seth. 2 Ind , cas 105. 

A plea of consent by reversioner validating an alienation by a widow 
not taken in a suit by the reversioner for declaration that the alienation was 
invalid cannot be allowed in a subsequent suit by the reversioner for 
possession after death of the widow — Chinaman r Ajudhia, 3 Ind cas. 1 17. 

Explanation V p 110. 

A mortgagee who having brought a suit on his security takes a mere 
money decree by compromise cannot bring a subsequent suit on his 
security ; Shibu Bera v. Chandra, 33 Calc , 849, 

Section 12. 

A record of rights not considered m a previous rent suit may be 
considered in a suit for rent for a subsequent period, Sharifunnisa v. 
Sasadhar 14 C. W. N., 364 

Section 15 (15). 

SCQpe_refers to procedure only and does not affect the jurisdiction 
of courts of higher grade. Tangore v. Jaladhari 14 C. \V. N., 322^5 
Ind cas. 691. 

Section 16. 

Election— A plaintiff who has been returned a plaint for presentation 
in a proper Court must elect whether he will appeil against the order or 
obey it ; he cannot do both ; Beni Madhab v. JotIndra,'5.C. L. J.. 580 ; ji 
C. \V N.yfis If mere is no inherent jurisdiction mere 'waiver or acquies- 
cence will not give it, hut in doubtful cases the question will not be allowed 
to prevail in the appellate Court ; Abdulla v Asnraf, 7 C, L. J., 152. 

. Section 17. ( 19 ) 

Cause of action—.^ decree obtained by fraud must be set aside 
in the District in which the fraud was committed j Umrao v. Hardeo, (1907) 
A. W. N., 1 1 a ; 4 A. L. J., 392. 

Section 20. (r/j 

Leave may be given after suit is instituted ; Narain v Secretary of State, 
30 Bom.. 570 ; suit on a demand hand-note must be brought at the place of 
execution unless it is shewn that reprymeut was agreed to be made some 
where else ; Raman v, Gopal, 31 Mad , 223. 

Cause of action— In a contiact by correspondence the cause of action 
arises at a place where the final letter of acceptance is posted. Baroda v. 
Parat. 6 A. L. J., 213=1 Ind., cas. 77. 

Section 23 

The Court of Subordinate Judge is Subordinate to District Court 
Irrespective of the forum of appeal Umatul v, Kulsom to C. L. J., 208. 

Munsif's Cuurt is Subordinate to High Court ; Hari r. Debendra ri 
C. L J,. 2|8=5 Ind. cas. 771. 
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Ind cas 195 ; Thathu v. Kondu jJ M. 242 » Cbandramony v. 
Halijennasa 9 C L. J., 464. 

Might and ougrht-ExpI. IV. p. 105. 

If a plaintiff suing to enforce a deed does not claim damages in the 
aUemative he wil be precluded from niAking the same claitti in a separate 
suit; Mammikkuli v, Fuzhakkal, 29 Mad., 353 

A suit for redemption by a mortgagor on the ground thit an assign- 
ment of mortgage was sham and fraudulent is barred by a decree on the 
morgage obtained by an assignee of the mortgage; Amthilal v, Cursetji, 
9 Bom L, R , 466. 

The word “might” presupposes that the person sought to be barred had- 
knowledge of the matter at the time of the former suit and could have made 
It a ground of defence or attack ; Manikbhoi v Vitachand 9 Bom., L. R., 
1020; Solemonnisa v Sheikh Jonab Ah i Ind. cas, 808. 

A tenant who in a former suit could have pleaded that the claim for 
certain fees were improper, but did not. cannot plead the same in a subse- 
quent suit ; Sellappa v. Venkayatha, 17 M. L. j., 43 J. 

A tenant not pleading a title in himself in a suit for ejectment in the 
Revenue Court under Act 11 of 1901 (If. P) cannot plead such title in a 
subsequent suit in the Civii Court; Behan v. Sheobalak, zp AB , 6ot. 

A suit for recovery of possession as a reversioner, after the death of 
a widow is not barred by the dismKsal of a suit for pre-emption in the life 
time of the widow ; Deputy Commissioner v. Keanjan, 34 I. A , 72 ; 29 AIi>» 
3ji ; 5 C. L. j., 344 

No suit for damages against a mortgagee for retention of the mortgaged 

f iropertv after tender, wdl lie, If the claim was not made in a previous suit 
or redemption ; Satyabidi V Harabati, 34 Cal, 223; 5 C L. J., 192; 
lukhmini v. Venkatesh, 31 Bom., 327. 


-• A ground of defence not taken in a former suit although it ought to 
ia\e been taken, will not attract the principle of resju'iica/a if it was not 
inilly decided in consequence of the suit being decided on a preliminary 
'^ind ; Abdulla Khan V. Kbanmya, 10 Bom. L R.. 380; 32 Bom, 315. 
if a matter might be pleaded and was not, it will not be ret iud'tcala 
\ss it was one that the party m fault was bound to plead; Mohabic v. 
\hoo, 7 C. L. J , 504 ; ta C. \V. N., 392. 

^ former decisions not relied on before the District Judge as the basis 
y/dica/a cannnot be urged in second appeal ; Abdul Rashid v. Abdul 

3 '. ”7 

additional area 

r^e/) the Subject-matter of a previous suit is barred; Moharaja v. 

^nson who has lost a suit claiming as a reversionary heir un ler one 
m cannot bring a fresh suit upon a different relationship ; 
la V. Thiruvengadacn, 3* Mad., 385 

U suit for redemption by a part owner is decreed ear /ar*. the 
jher part-owner being parties, the latter arc not barred from 
39, ^edempuonof ihcU shares : Kallu v. Favyaz, 30 All , 

in excess of the real rent before a former 


airbsequeat suit for rent is 

y iiin t«pl , Jamadar Singh v. Serajuddia, la C? \V. N., 862. 


barred 
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Section 47 . (244)- 

Questions within the section —A question that a sale should be set 
aside on the eround that the decree was set aside before sale is ; Ramyad v. 
Bandeswari. 6 C L. J.. 102: objections to the decree hv one who was a 
parly to the suit are not : Chinnaswamv v Sabapathy, 30 Mad , 26 : ques* 
tions of adjustment after decree-absolute for sate are : Harish v. Ja?a- 
bandhu, 1 2 C. W. N.. 182, proceedings for restitution of property taken 
in eseculion of a decree suSsequentlv reversed are not : Motiram v. Ram- 
kumar 35 Cal, 265 • objection by the judgment-debtor that mortgaged 
property coin? to be sold belongs to a stranger is not ; Shib Lakshan v. 
Sfimoti 8 C L J., 20 ; contests between the holder of a decree for an 
urtdivided share of joint proper!) anti an auction-purchaser ptndtnli hie 
are n^l : Wilarati V Ntind. ao All . 231 If one property is sold and two 
are included in the sale-certificate the Court can amend under this section 
as well as bv Us inherent power ; G >bindo V Abhov. 12 C. W N, 1027. 
A ^fil/ikihar/i son succeeding by survivorship can in execution take the 
same objections that he could take in a regular luit , Chandra Prasad v. 
Sham Koeri. 3 C L. T . tjt ' 14 Cal, 676 Questions raised by the 
representatives of a judgment-debtor as to whether property attached is 
assets of the deceased debior must be determined m execution ; Kali 
Churn v. Jewat, 28 All , 51, 

A chim prsf«md bf fega? represenfaffw of doltndint ehoald ire 
properly investigated under the section Subramania v. Manika, a Ind , 
cas. 43 »- 

^Iitakshara sons brought in as representatives of their father whether 
before or after decree must light out their charge of immorality under 
this section ; Shibiram v Sakbaram, to Bom L R , 939S13 B 39. 

Parties— A person against whom a claim has been abandoned is not 
a pvtv to the suit: Venkata v. Subrara. 17 M L J., 4t6 When the 
Karnavan is «iued in a representative capacny the members of the Tarwad 
are parties. Mathu v Kunnat, 30 Mad , 215 , a third party auction purchaser 
is not. Amir Roy v. Basdco, 5 C. L J , 20| Persons against whom there 
is no decree to be executed are not parties Sheo v Hawaii 32 A. 321 

Representative : — An auctiQy^nchaser under a puisne mortgage 
is a representative of the ^ A mortgagee Radha v. Hem, 1 1 
C.W. H.. 49 S- 

A mortgagee from judgment debtor after attachment is: Narain p. 
Seshapnfer,. 17 Sf L. /„3it; Transferee of the interest of tfecree-hoMer 
or judgm'elit-debtar is; infant member of a Joint Mitakshara family is, of 
his father. Ajodhva p. Hardwar 9 C. L J.. 485 ; Mussammat Bhagwati v. 
Banwari, 32 All., 82. A person attaching a decree is; Braja 7 Gaya, 6 C. 
L.J.(4t. An executor is Hridoy Kanto 7 Behary, 1 1 C. W. N. 239. The 
beneficial owner is a representative of his benamdar — Shibkumar r. ATaidbor 
Gazi 7 C. L. J , 299; an auction purchaser of the judgment-debtor is : 
Anarv^ 7. Ajndhia 30 Ail.. 379. The aucUon purchaser of the rights of an 
unre red transferee of an occupancy holding is Haradhan r. Grlsh 8 C. 
L. J , ; 1)0. W. N., 98. An unregistered purchaser of a part of an 

occu olding is a representative of the judgment debtor within this 

sectio oath 7. Sii’-ii Kanta. 10 C. W. N., 240. 

A linsi -IS as representative of their father is a decree in 

their representative capacity ; Kasi 7. Baji, 11 Bom,, 
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Estoppel.— A party who has d«feated the appeal of hU opponent m 
execution on the ground that sec. 47 cannot apply U estopped from pleading 
a bar to a regular smt under this section ; Haradhan v. Puma, 1 1 C. W. N., 
145 - 

Scope of the section. 

After the decree is satisfied this section does not apply. Girdhariv. 
Khushoh 31 A 364. Payment not duly certified under 0 . XXI r. z cannot 
be proved under this section Srsmaii Kaminy v. Aghore. 4 Ind., cas 402. 

Section 48 . (230) 

Steps ill aid of exccutioa .-"An application under OX.X.I. r. 15 
is Raj Behary v. Kahhar 3 lod. cas , 336; but an application to a court to 
TicofistTuct a ios! decree JS aot: Ray G« ». Jswardbari, jj 
An application to realize costs from some only of the Judgment debtors 
IS an application in accordance with law. Barada v. Nobin, ir C. L. 83. 

timitatiOB . — Tbe twelve years run from the date of a valid decree 
for mesne profits and not from ihe date of the decree fixing liability ; 
Harmanoje v Ramptosad 6 C. L, J , 462 When the appellate decree does 
not afifirm the decree of the first court the date of the former is the starting 
point; Bella v. Itrohmi, 34 Cal., 874; judgment-debtor's conduct in 
prosecuting a frivolous case under 0 IX. f J3 <ioB) Is fraud, and may save 
limitation, Sham Kissan v. Damar^ 11 C. W. N , 440. 

Application for execution presented more than twelve years after the 
date of the decree but within three years of the last application is not barred. 
Beni V Kashi 6 A. L. J , 401. 

This section should not be construed so as to conhict with provisions 
0! art s8o (limitation act XV. 1877) and the former can nut be taken to 
limit the latter. Jogendra v Sham 36 Cal, 543 where an appeal abates, 
limitation tuns from ihe decree of the appellate court ; Mahammad v. ICarbalal 
3* All , 136. 

Application for execution of a decree made before twelve years is not 
barred though the order on u may be made after twelve years Sivaswamy 
T SivafingAm 5 Ind cas , 474. Limiiaiion as to a decree for sale upon a 
mortgage pasied before 1908 is governed by this section. KounsUia v. 
Isri Sing, 7 A L. J., 420. 

Section 49 . (233) 

A transferee of a money decree from a decree-holder who also holds a 
mortgage, is precluded from selling ihc mortgaged property, Tivaratnan v. 
Srinnasa, tj M. L. j., 503. 


Section 50 (2341 

A mortgage decree against a ^Mi/akshara father can be executed against 
his Joint son succeeding by survivorship; Chandra*.. Sham, 33 Cal, 676; 
3 C. L. J., 131 ; but see, 3 A. L. 663 holding that ihe father’s properties 

are not assets m the hands of the sons If one joint decree-holder certifies 
lull payment the order may proceed eiiber against the judgment debtor or 
against the co- decree-holder ; Somasundaram v. Krisna, *9 Mad., 183. 

1. l»P>rt'M 5 SUK m th! hwds o( his son 

c.n b. nissJ not in niecuiion hot In a 
Snth ol Srtsmohjm. 1 litd cas., 78. 

•p^lcaUni c«e™tioi> docs not ncccssiute ttesh 

pp canon 10, cxccntlon ; Vnrsboium p. R,j Bhai, It Bom. L. R, S35S ; 
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• Section 52 . (253) 

Execution against surely, see Narajan v Timmaya, 31 Bom., 50. 

A decree obtained against a legal representative who uas defendant m 
he suit can be executed against him or his or her legal representative. 
Kalliappan v. Varadarajalu, 33 Mad., 75. 

Section 54 (265) 

A decree of a Civil Court for partition is subject to the provisions of 
sec 107 of the United Provinces Land Revenue Act and cannot be executed 
until the decree-holder’s name IS recorded in the Revenue-papers; Tulsi v 
Sheo, 28 All , 375 

Section 55 (336) 


The surety must be sued m a separate suit but he can waive the objec- 
tion ; Kaqtiiuddi v Fauzdar, lO C. W. N , 830 ; 4 C, L. J , 3 1 1. 

Section 60 (266) 

Maintenance hereditary rightto maintenance out of the melawaram • 
of certain lands not within (his sec.; Naidyanatha v Eggia, 30 Wad., 279. 

Decree for maintenance can not be attached; Nonammal p.The Collectors 
zo M. L, J , 97. 

A mere right to receive profits not )et due cannot be attached 5 Fhul 
Chand p Chandmal, A. W N , 1908, p. 105 ; 30 All,, 252 ; see also Sher 
Sing V Sreeram, 30 All , 246. 

Purely personal right to receive certain sums of money as maintenance 
can not be attached but where the Intention of the donor was to create an 
interest in properly it can be attached ; Tara v. Sarada, 1 2 C. L. J , 146. 

Political pensions Immovable properly granted in lieu of a 
pension as a hereditary holding which the members of the family had 
treated as an ordinary Zemindar! property Is liable to attachment Amna v. 
Najmunnisa, 31 All., 38a. 

Unearned salary of a private servant is not JiabJe to attachment. Debt 
V. Lewis, 31 All., 304. 

Section 63 . (685) 


Court of Highest grade Court of District Judge is 
that of Subordinate judge; Mussammat Najmunnisa v. Lai Jamma i 

Claim : 

Guru, 


by a J 

Durpati v 


Claim;— An application for rateable distribution is nnr . p • . 

.1, 13 C. W. N., 346 - It C. L. J., 69 ' Ramjash v. 

Sale by an inferior Court A property atiacherf h.r^. • * 
Subjudge can not be sold by a Munsiff and such 
n»tr i. Ram rach. 6 A. L. 1.. 702. is a nullity. 


Section 64 (276) 

Alienation before attachment or under a certffffai. . 

(305) after aiuchmeni good ; Sbtblingav, Chambasaona 

Release of an casement Is an alienation 337- 

dhone V. Nundranee, 12 C. W. N., 969 section, Krisho*' 

Where a decree was mortgaged on th. ^ 

attached by a creditor of decree-holder, the 
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have been made during attachment Venkalarama v, Ksumsa, -20 W 

L J , 330- 

Section 65 ( 316 ) 

Confirmation of sale does not bar a suit if it is not barred by sec. 47 
Chandramani v, Halijennasa, 9 C. L. J., 464 The sale certificate does no 
create a title but ta an evidence of title. Braja v. Jogges^var, 9 C. L. 346 


Section 66 ( 317 ) 

This section does not apply where the purchase was made in the nami 
of one of the members of a Hindu family, and it was allesjed that th< 
purctiase was on behalf of the family. Hart v. Sher, 31 All., 28?. 


Section 73 (295) 


Decree holder applying for rateable distribution must apply for execiitioi 
to the court holding assets but need not attach such assets Indra v 
Ghanashyam, 9 C L. J , no. 

Same judi^mtni debiar p 267. It does not include j'udgmept debtor o 
a ludgment creditor against whose property rateable distribution ts claimed 
Ellusa V Ruppu, 18 M. L J., 562. 

Discretion of court :— a judge can not refuse rateable distfibutioi 
because there is other property of ju Igmeni debtor avadable for saiisfactloi 
0! petitioner's debt. Snknsbna v. H. Cnandook, 32 Mad., 334. 

Application of the section It does not apply where there ar 
• • ' ' dtni and m»vables are attached befor 

attachment In one court In one of the suit 
Butloo V. Gomani, 13 C. W. N., ii 77 - 

Before the receipt of such assets Mot after such receipt 
Ramjas v. Guru rj C. W, N 39^=1 1 C. L J . 69. Assets should have bee 
realised m execution of the decree by the person attnching it, and not 1 
any subsequent attachment by another person Venkatarama v. Esumsa 
20 M. L. J , 330; Seeni v Karuppan, s Ind , Cas. 145; T. Ranganattr 
V. Suiliaram, 7 M, L. T,, iio; s Ind., Cas. tiao. 

Appeal order not ordinarily appealable under 0 XLIII, r. r an 
as order under this section cannot come within sec 47, no appeal lies t 
district judge. Jagadis v. Kripa, 36 Cal , 130. 

Bevision: — High Court can interfere in revision, Krishna v. I 
Cbandook, 32 Mad , 334 ; Indra v. Gbanashjam, 9 C. L. J , 2ro. 


Section 80 . (424) 

The notice can be waived or a claim to it lost by estoppel ; Manindra i 
Secretary of State, 5 C. L. J., 148. Notice is not necessary when publi 
ofneers are sued as private trespassers; Ganoda v. Nalini, 12 C W. N 
1065 ; also Wiien public officer exceeds his right as assaulting and abustof 
Mumtaz v, A. E. Lewis. 7 A. L. J., 301. 


Section 89 . (506) 


V. An award once made cannot be set aside-because all the parties did nc 


refcreiKc, Lai Mohan r. Surja Kumar, u C. W, N., sj 52 ; bi 


?***’'*lt *7 L J., 394. A reference by a pleader for 
ny * vahxiatnama is bad, Kadhu V. Baljit 1907 / 


p»ny nhiXot \ r * vaKaiainama is bad, Kadhu D. Ualjit 1907 t 

W. *S., t47. y * reference by a pleader under 1 vakalalnama in general term 
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is ba^l, but may be acquiesced in, Ra’njiban v. Kalii, 29 Ml , 4S9 A wntftn 
application may be dispensed wnh, i( ihe pirue>- apply oraliv and the judge 
reduces their statements IQ ^Y^ung; Abdul » Riyaz 30 Ai! , 32. 

A guirdian /t/em shouU take the leave of the Court for making a 
reference, Annada o Jogendro, 8 C L. J , 291, 

Section 91- 

Advocate general's special power extends onlv to public nuisance in fact, 
but not so cojissructne public nuisance i e puidsc nuisance in Jaw The ad- 
vocate genera! of Bombay v. Haji Ismail, 12 Bom . L R 274 

Section 92. (539) 

If one pers >n brings a suit niih the consent of the Advocate General, 
the plaint cannot be amended bv adding another person with stmdar consent, 
Darves f ja'madin 30 Bom , 603, bui a plamt filed with the consent on the 
ground of fraud, may be amended without such consent, by adding particulars 
of l!»e fraud. Dhanjcbhoy v Meherali, 9 Bom., L R 901 

A suit IS not maintainable without the consent of the advocate general 
H. A. D'crut u J. L D'siWa. 32 Mad . 131 ; but such consent is not neces- 
sary for striking of! a prayei for relief Rainrup f Mohunt J4 C, VV N., 932 

fil&hommedan law A sajjadinasiim can not be removed Ishtiaq 
Sai)ad fi .A, L. J 632 

Such further or other relief.— As appears to the Court to be ap*. 
propnaie >n such a suK. Sir Dinsoaw p Sir jamsetp 33 Bom , 509 (decision 
binds not only parties but every one aRected by it). 

in order to bring a sun wnhm this section one of two conditions must 
exist : 3 breich at trust express or implied or 3 necessity for the direction of 
the Court. Amritram o. Kamji, to Bom., L R , 87. 

In settling a scheme due attemion must be pud to the established prac- 
tice of the Institution. BaWapnr r Gopal las, 8 Bom . L R,, 7$5, The 
Court can order the outgoing trustees to make over charge, Guzaifer z’. 
Yavar, 28 All., 1 12 

If the suit IS dismissed and the Advocate General who brought the suit 
at the instance of the relators refuses to appeal, the relators cannot appeal ; 
Jan Mahomed p, S. Nurudin, 9 Bom., h R., 996; 32 Bom., 153. 

Section 93. (539) 

This section d-'CS not confer on the High Court in its original jurisdic- 
tion, power to entertain swUs in the mofutsil. The Advocate General v. A. L, 
A. R. Amnachelam 7 M. L. T., 29*. 

Sections 97. 

After a final decree there can be no appeal against the preliminary decree 
without appealing against the final decree. M. H. Mackenzie p. LaJa Narslng 
36 Cal., 762. 

Section 98. (578} 

Mere irreg-ulapity.— When a miu on behalf of a minor is decreed 
alter his next friend is dead and without the appointment of a new next friend 
it IS a mere irregularhy; Bholat v. AjudhU, 3 A. L, j., gi. 

Disposing of a case ort a Sunday, Sheoram v Thacoor Prosad 20 All 
562 ; remanding a case not strictly according to 0. XU. r, *3 ; TraBokya 
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Kali. II C. W. N., 380. 386, Debendra v. Prosonna. 5 C. L. J., 328, are mere 
■ • ■ ■ ' ’ ’ ’ • is not a mere irregulariiy. Patni p. 

.ded to one Court cannot be tried by 
■ 9, All., 660. If the judgment only 

stales the points and the findings thereon and not the reasons, ttie defect is 
not cured by this section, Shaharulla v Bangoo, 13 C. W. N., 143 

If the judgment is not pronounced in open court the defect is within the 
mischief of this section ; Baidahi v Hargovan, 30 Bom., 455. 

Misjoinder.— Of causes of action can not be dealt with on appeal. Rup 
p. Musammat 36 Cal. 780 (P. C.); so also of parties if it has not affected 
merits etc. Durson v. Dubhijoy 9 C. L. J., 623. 

.Misjoinder includes non-joinder ; Ekkanath v. Manakkat, 20 Af. L J., 344 * 
Appeal. — A party not appealing after an order of remand is not barred 
from appealing after the final decree. K. S Banerjee p. Raj Chandra, 1 1 C. 
L ]-i 577 - 


Section 100 (584) 

Finding of fact: if there IS some evidence to support it: Dwarka v. 
Mukanda 5 C. L. J., 55 : mere opinion based on no evidence Is not ; 
Jasimudin p. Bhuban, ; 34 Cal., 456 ; Trallokya p Kali ii C. W N, 380 
whether a building is unfit for the purpose of the tenancy, Harimoban v. 
Surendro, 34 I. A., 133 : 34 Cal., 718 : 6 C. L. J., 19 ; n C. W. ’ N , 704 a 
question as to the weight to be given to certain documents or to a local 
Investigation by the first Court are questions of fact ; Denode v.'Fashupatl, 13 
C. W. N., 105. 

The question as to amount of damages 13 a finding of fact. Mussammat 
V Syed, 31 All , 333. 


Grounds of second Appeal— What are:— If the appellate judg- 
ment only Slates the points and dose not state the reasons fur the findings 
It is a defective judgment and amenable to second appeal, Shaharulla p. 
Bangoo, >3 C. \V. N., 143. Total omission to consider an Important part 
of the evidence. Narain v. Addoila 3 Ind. cas., 173. 


What are not : — A misiake as to the meaning of some portion of the 
evidence which is m the form of a document. Braja v. Thakur 10 C. L J., 
593, misreading or misconception of evidence : a question of acquiescence or 
waiver, Ananda v. Parbati, 4 C. L. J., 198 : but see idem, per Mookerji J., as 
to erroneous inference of law from facts found ; Kisen Kunwar v. Fateh- 
chand J9 All., *03. Ananta v. Peary 3 Ind., cas, lor. 

A contention depending on a question of fact not raised in lower courts. 
Ktishnama v. Kuppamal, 31 Mad., 540. 

Objection as to defect of parlies taken in first court but given up in the 
appellate court. Shyama v. Mahomed, 9 C, L. J., 91. Objection as to want 
of stamp not taken in lower courts. Jadu v. Kailash 10 C. L. j., 4 1. 


Questions of Law whether a sale found to be beneficial to a minor 
was binding on him is Mafazzal v. Basid. 4 C. L J , 485. The quesdon 
M to whether a custom, entiiling tenants to sell the materials and sites 
« the houses ate standing, prevails or not is Girra] v. 
decrl^ I” ’ A*,^**-- ‘ Finding of lower appellate court lhat a certain 
S In” ca?.® conclusion of law. Deo Nagar v. Ram Sewak. 
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Point Ab^donGd When the judgment of the appellate Court stated 
that a point had been abandoned but the statement was-challenged the 
Judicial Commiiiec held, the point had not been abandoned, Kalka v. 
Mathura, 8 C L J , 447 ; 13 C. W N , i 

Proceduro — Omission to decide a material issue . Kailas Chandra v. 
Kunja Deharl, 4 C. L. 86 ; want of etidencc to justify a finding of fact : 
Peart v. Jote, 4 C. L. J , 566 ; 1 1 C. W. N , 83. 

Amendment of plaint, uas allowed m second appeal when the 
original plaint which was correctly framed had been wrongly amended on an 
unfounded objection. Thacoof Prosad v Sambhoonarain, 8 C. L. J., 485 

Section 102 ( 586 ) 

This section contemplates the original character of the suit and not the 
character ti may subsequently assume, Lakshman v. Anna, 32 Bom., 356. 

When one judgment-debtor is compelled to pay the whole costs of a 
suit his suit for contribution is a suit of a small cause nature, Roshanlal v, 
Kamlal, 4 A L- J., 543 ; see also Mavula v Mavula, 30 Mad , 212. 

If a question of tide is raised by both parties m a suit for damages it is 
not a Small Cause Court, suit, Sitab v Dubai, 6 C. L J., 218 ; but a suit for 
rent below Rs- 500 on a declaration that a potta tendered is a good potta is 
Ram Chandra Yar v. Nurulla 30 Mad., lot F. B. If a Small cause Court 
decree is sent to an ordinary court for execution a first apoeal lies under sec 
47 but no second appeal ; Peary v. Radha, 11 C. W. N„ 861 . But a second 
appeal lies against an order of remand, Agandh v Khajab, ij C. W. N., 
86a J Krishna v. Protap, 3 C. L J., 876 

A suit, to recover value of the plaintiff's share of the produce of lands 
the title to which is claimed by defendant, is a suit of a small cause nature, 
Kesrtsang v Naransang, 10 B.^m., L. R. 733 

Suit for damages alleging wrongful entrance with Police and strangers 
into plaintifi’s house is cognizable by small cause court, and where the value 
is less than 500 rupees there is no second appeal. Bhola v. Krishnalal. 10 
C. L.J.. 198. 

Section 103. 

Evidence on any point raised in grounds of appeal but not considered by 
the lower appellate court may be considered in second appeal. Chella r 
Jevipulhol, 5 M. L. T., 288. 

Section 105. (591). 


The dismissal of defendants' appi'«Don to set aside an /j/-* nr.. 

liminary decree under O. IX, r. 13 for default is no bar to the aoDelisf' 
court setting it aside on the ground that the suit should not have been iri ^ 
on a date on which it was not fixed for hearing. GoUn v InHw 

N., 493=9 C. L J. 367. P*'-indra, 13C.U. 

Decree means a decree passed by the court which made tk- .. .. 
which is alleged to be erroneous, defective or irregular t order 
Jammala, 32 Mad. 318. Jammala r. 

Section 107, ( 582 ). 

When an appeal abates, the appellant cannot attack • .. r 
the lower court to get nd of costs. Josiam v Sami xr t ^ judgment of 
Cas. 937. ’ ' T. 195=5 Ini 


2 
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Section 109. ( 595 ) 

An order refusing to admit an appeal after time is not a decree passed 
on appeal; Karsondas v. Gangabai, 9 Bomi L. R.S^S- An order of 
remand is if it finally decides a cardinal point in a suit Ananda v. Naffar, < 
I* C W. N., 545 ; 35 Cal, 618 : Ramsaroop v. Ramdei, 5A. L J. 57 / 
Sarat v Batakrishna 10 C L J., 336. 

* ■ ■ ■■ d when High Coml \\as closed but offices 

to the benifit of section 5 of Limitation 
J.118. 


Section 110 ( 596 ) 

Urnitatlon. — Secs. 5 and n of the Limitation Act do not apply to 
applications under this see, Shib ». Gandharp, 28 AU., 391. 

V-V*'*-*-. ■ •' • '■ ' e land Acquisition 

. no leave granted 

■ Ral Bhara Dirgaj 

— » 44 ''«• . 

In a suit for recovery of immovable ptopetiy with mesne profits, the 
value of subject matter includes mesne profits unit) delivery of possession or 
three years from the date of suit, Kumar Basanta v. The Secretary of State 
for India, 14 C W. N., 872 

A decision indirectly involving a claim or question to or respecting a 
property of the value of Rs. locoo or upwards is appealable. Srinath 9. 
Girmdra, >4 CW N., 651; not where only a small amount Is at Issue, 
L. 0 . Clarke v, Brajendra, 13 C. W. R, 1127. 

Section 113- ( 617 ) 

Beference— can be made only if a reasonable doubt is entertained 
and if the rulings in the province are not cleat . Bhanaji Joseph, 30 Bom., 
226 : a reference is not bad merely because it arises out of the action taken 
by a third person not a party to tbe suit : Purshottam v Balvant, 10 Bom. 
L R. 13. 


Section 1 14. ( 623 ) 

Review — lies if appeal is withdrawn, but not, if it Is dismissed under 
s 55*»0 XLT, r ii ; Ramappa v. Bhatma, 30 Bom , 625, a fraudulent com* 

f iromise, a mistake in copying the petition of compromise are good grounds: 
Usik V. Rajani, loC \V N., 286 ; but if the decree was correctly obtained 
a fresh suit mu<t be brought ; B.irhamdeo v. Banarsi 3 C. L. J., 1 1 9. 

The result of granting a review is a new decree and if an appeal Is 
pending simultaneously against the original decree the latter Is defunct; 
Kanhaya v. Baldeo, 28 All , 240; sec also Vidilal v. Fulchand, 30 Bom , 56. 

Second appeal—When an order granting a review has been set aside 
on appeal there is no second appeal ; Jamal Bibi v. Abdul, 6 C. L. J., 225. 

Appellate Court— when the trial Judge refused review on the ground 
01 u»e discovery ol new evidence, the appellate court was held precluded 
itom ordering the admission of the further evidence before bearing the 
wppeal; Kessowji y G. 1 . P. Ry., 34 f. A., 115 P. C.. 31 Bom. 381 : 6 C. L. 

sufficiency or otherwise of the "any other 
t.?^3 a good ground of ap|>c.il; Gopala v. Ramaswami. 17 M. L. 
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Section 115 . (622) 

The High Court can interfere of its own motion without an application 
Janokey v Brojo, 33 Cal., 757 • 3 C. L. J , 450 : 10 C. W, N , 609, F B 
Erroneous \iew of the scope of a section and its application where it does not 
apply • Brajabala v Gurudas, 3 C. L. J . 293 ; an order passed without 
jurisdiction; Shekh v. Mathoo, 1 1 C W N., 740 , also Bhagabati v. Nanda, 
J2 C \V N , 83 5 ; an order by a civil court under sec, 195 Cr P. Code; 
Saligram v Ramji, 28 Ail., 534. F B : failing to set aside an ex parte decree 
on an erroneous view of law ; Sidharat Rai v, Anantram, 8 Bom. L. R , 56g; 
are good grounds for revision. 

When an important document could not be produced notwithstanding 
all reasonable effort, a judgment without reference to that document, was 
set aside ; Mohant Gobind v. l^kban. 1 1 C. W. N., 112, 8 C. L J , 43 ; a 
Judge refused to file an award on a ground not raised in the issues; order 
set aside 8 Bom L. R., 575. 

Lower court dismissing a suit for rent in Its entirety because plaintiff 
co-sharer landlord did not comply with the requirement of sec 15 0! the 
Bengal Tenancy Act can be revised, Tanni v. Chandra, 14 C. W. N , 788. 

Itfere error of faw is not a subject for revision, Subramanya v. ilfunu- 
swamy, 3 tM L T, 262 

It IS doubtful whether criminal proceedings Initiated by a District Judge 
under sec. 476 Cr. P. Code can be stajed by a Civil Bench of the High 
Court; Hem. v. Atal, 35 Cal., 909 

An order under sec. 20 of the Religious Endowment Act can not be 
revised, Ramanath v. Anath, 7 M. L. T., tat ; 5 Ind. Cas. 291. 

Another remedy.— The High Court does not generally Interfere 
where there is another remedy open but It may interfere j Umatul Mehdi v. 
Kulsoom, 12 C. W N., 16. See also Pranjibvan Das v. Bhabani Sahkar, ti 
Bom., L R. 754. 

JarUdiction Order of a distiict judge on appeal on an order against 
which no appeal lies is without jurisdiction and may be revised. Jagadish 
V. Krjpa, 36 Cal ^ 130 

Failed to exercise jutUdiclion and can be revised. Order refusing 
rateable distribution under sec 73 Srikri'hna r>. H. Chandook, 32 lilad,, 
334; Indra v. Ghanashyam, 9 C. L. J , 21O. A judge rejecting an 
insolvency application without entering into merits. Kedar v. Maharant, 

2 Ind. Cas, 856, An order dismissing summarily a petition of claim by 
an assignee a decreeholder. Chillakore v, Patanj'i, 4 Ind Cas., 125. An 
order asking payment of ad valorum court fee in a suit relating to public 
charities, as the court fee is rupees 10 only. Ramrup r, Mohunt, 14 
C. W. N., 932. 

Material irregularity A District Munsiff appointing a guardian 
without his consent and refusing to remove him when he informed the 
- court that his Interest was opposed to that of a minor is ; Mahammad 
Abdul V. Jlekkunda, 5 M. L. T., 162. 

An irregularity set right on review can not be revised : Bokaprogoda 
V. Bolkaprogoda, 31 Mad , 414. •* 

An improper order refusing addition of parties may be re^ised. 
Dwatka v. Kishori, 11 C. L. J , 426. Promotha r. Rakhal, ii C. L, J., 
420. An irregular or improper order as to withdrawal may be rc>ised. 
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Kbarda r. Durga, n CL. J., 45; but a formal defect in an order can 
not be reused, Nagendro v. Nobin, 36 Ca! , 189. 

Lower appellate coon rejecting a document, allowed by first court, 
put *0 at a later stage is an illegal and irregular order. Jlewa v. Kumetji, 
JS C. W. N , 797. 

Subordination : — Resident s court at Bombay is subordinate to 
Bombay High Court. Rhtmbai v. Mariam, 34 Bom., 267. 

Section 135. ( 642 }. 

Where judgment debtor returned from Court to Dak Bangalow and 
tocnce proceeded to the stauon to start for his usual residence he can not be 
taul to be returning from a tribunal. Ardbeshar p. Kalyan, 32 All, 3. 

Section 141 . (647). 

«eciion deals with procedure and does not empower the DisUict 

Cmdtsanfs' A, 


Section 14# (5B3). 

dismisses an application for leave to appeal to the 
lower Court ^<^ 5^5 should be executed In the 

JUs nTn >• C. W. R. 856. 

s 

sP 

a^ide, a^subseouenf^rnm^^t'^j'^^j® decree ilseU having been set 

order selling as?de sale R-^^h availed of to set aside the 

e.nngasiae sate. Raghunandan v, Jagdis, C. W. N., 182. 

chaser at a°s^ale°'^^ndeT*an**°”A*^^ property from a decreeholder pur- 
and a subsequent coniesieH rf decree the latter having been set aside 

Ircm'ScVree'S li"' “ judgmtnt debtor can 

(' p “ sr . r “ Bot : tt : 

Slo " S'* “PP'“' “> *' High 

allowed by ilic High Court the subordlDaie excess amount 

tea^mlon could assess mesne proCis and allow ^.-l” ^PPl'cadon for 
Ah Ahmed, 7 A. L. J., I, * ’ restitution ParbhuDa>al 


Application for mesne profits U charffeable »,.k 
v.Ucbman.,,C.L.J..5,*;, « with court fee. Gangadbar 
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Section 145. (*53) 

A surety coming in after decree must be proceeded against in a sepa. 
rale suit; takshman v. Gopal. jo Bom.. 506 ; a decree against the surety is 
not a joint decree within art tSa (179) of the Limitation Act 8 Bom. L R., 
807. 

Section US- 

First court can not modify a decree extending time for executing a 
kabuli)at when an appeal lias been preferred against the decree. Mohunt 
V Ktipasindu, 14 C W N , 584. = 37 Cat , 548 A court can extend time 
for pa)mcnt of additional court fees after the time originally allowed expired. 
Amir V. Nanak, t j C L ] , 6*. 

Section 151. 

Inherent power may be exercised against a stranger if necessary 
Radhika v G)an, i4*C W. N., 836 

High Court in second appeal can allow the appellant to withdraw the 
appeal when a new document has been discovered winch the High Court can 
not consider, in order that the appellant may make an application for review 
in the lower appellate court. Hand v. Anwar, 32 All., 71. 

The inherent power to be exercised must be for the ends of justice or to 
prevent the abuse of the process of the court. Ganesh v. Purshottam, 
34 Bom, 135. 

A court may rehear a matter before an order passed at a previous 
hearing is perfected Padmabaii v Rasik, 37 Cal , 239. Every Court has 
inherent power to correct its own proceedings where >t has been misled, 
Basangowda v, Churchigirigowda, 34 Bom , 408. 

SectioB 152. {3c6) 

A decree cannot he amended to make it conform with facts not alleged 
in plaint, if it is in contormiiy with the judgment. Kabul v. Syed Maham- 
mad 2 Ind caa, 551. 

Decree can not be amended by the court which passed it when an 
appeal against it was dismissed. The proper court is the court of appeal. 
Kumar Rameswar v Bliabasundari, n C. L J., 81 j Brij Narain v. Icjbal, 
(P.C) 32 Ail, 295; Abbas Khan v Nibarani, ii C. L. J., 159; but the 
High Court can amend a decree an appeal against which has been preferred 
to his tnajesiy in council. Agbore v, JVIahommad Musa, tr C L. J , r55. 

The operation of this section is not lestricied by 0 . XLV, r. 13. 
Aghore v, Mohammad, j 1 C. L. J , 155. 



THE FIRST SCHEDULE. 

ORDER I, 

Rule 1 . (*6) 


In a partition suit unknown persons and heirs should be made parlies 
Srinath v Probodh, it C. L. J., 580. 

Rule 8 (j8) 

Aa alwmauve claim either against A or against B involving some 
common question of law or fact can be made ; Mauji p Kuverji, 31 Bom., 

5 * 6 - 

"Same” in this rule gove/ns “series of acts and trans’actions." Umabal 
V. Bhanu, n Bom, L. R., 499==3« bom. 358. 

Ml petaeua.—ln a suit lot possession, alienees of different portions 
of the same estate claiming under the same alienor may be joined even 
though the land may be in different villages, provided the venue of the 
tnal IS the same— Umbai ti Vuhal, 33 Bom , 203. In a suit for ejectment 
against a mortgagee alleged to be purchaser of a nontransferable holding, 
the original tenant or the transferor is a necessary party, Dwarka v Kisori, 
I! C. L J., 

Alternative reliefs.— Relief laid in the alternative against two sets 
of defendants is not bad for misjoinder of causes of action and parties. 
Yerukola v Mudiya, 6 M. L. T., 282. 

A suit against two defendants to determine who is entitled to a charge for 
the use of water is not bad. Komarappan p. Venkata'Chelam, 4 Ind. Cas. 3**, 
Rule 4. (28) 

A suit by a ward for decUiation that ceitam alienations by his guardian 
were not binding on him, impleading all the different alienees and the 
guardian, is not bad for misjoinder of parties or causes, Dorasam! v Anga- 
mal, r8 M. L J., 484 

Rule 6.; (29! 

Misjoinder — A suit against a promisor and the widow of the original 
payee who had taken a renewed note, on the ground that the note belonged 
to the plaintiff, is not bad for misjoinder, Rimakrisna v Katta, 29 Mad., 87 ; 
nor U an ejectment suit against tenant and co-owner, Sri Raja ??. Pratipalii, 
29 Mad., 29. 


Buie $, (30) 

Scope —This rule does not debar some of the members of a committee 
trom mamtaming a suit in their own right Gulba r Basanta, 32 All , 284 
I In an administration suit, individual creditor can not be 

UTOught In, as party unless he shows some strong reason for it Vasanjf 
r. Ismailbhai, 1 1 Bom. L. R., J054. * ^ 

of the notices or advertise- 
ments as icquireJ by this rule ; Mukh Ull ». Jugdeo. 35 Ca!.. 1021. 

Dubai. Vis”^ need not gel leave; Sitab r. 
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A person who is not z tenint cannot maintain a suit on behalf o! tenants 
Robert r. Nagappa, 33 Mad., 258. 

Rule 10 ( 5 ). <32! 

A party added by the court sua motu is not barred from pleading limi* 
tation, Damodar r. Nainsukh, 8 Bom L R, 942 

The addition of a party after the expiry 0! the period of limitation 
against him would not save limitation — RamkinWar v. Akhil, 11 C. W. N., 
350 : 5 C. L. J., 242. F. B , 35 Cal , 519 

Receb-er a necessary party to a rent suit ; leave of court which 
appointed the receiver should be taken before making him a party. A 
court is not bound nor competent to add lum of its own motion. Joiindra 
r. Sarfarai, *4 C W. N , 653. 

At any stage Even in second appeal— Subbaraya v. Vahhinatha, 

33 Mad., 115. 

Rule 13 . (34) 

Defendant's objection to non-joinder should be made at the earliest 
opportunity, otherwise it will not be heard; Hazarimal v. Bhanant, 5 

A. L ss,. 

Objection as to want of parties waived if not raised, Muhammed v, 
Muzharal, 3 A. L J., 474; Durson v. Dutbijoy, 9 C L. J., 623 Sheikh 
Mohammad v Sheikh Abdul, 4 Ind. Cas., 488. iObjeciion should be raised ’ 
as soon as a right to it exists-) 

Persons added as parties under order 0 . I rule 10 without any objection 
by pUiniitl constitutes waiver and it can not be allowed In second appeal, 
Must Kanla v. Chaju, 2 Ind. Cas , 848. 

ORDER II. 


Rule 2« ( 43 ) 

Suit for partition of property in one District being withdrawn without 
leave, suit for partition of property in another Oisttict held barred by this 
rule and 0 . XXffl, r, i ; Niazahmed v. Abdul, 5 A. L. J, 278; 30 All., 

279- 

The dismissal of a suit for the redemption of some property from a 
certain mortgagee does not bar a suit for the redemption of the same property 
from another mortgagee ; ^aman V. Krishnan, 29 Mad., 153; suit for one 
instalment when two are due would bar a suit on the second ; Narayan v. 
Nimba, 8 Bom., L. R., 547- 

Hindu reversioner who sued to set aside a deed of gift by widow is not 
barred from maintaining a suit for recovery of possession after her death. 
Kanhari V. Amrl, 32 All., 189. A suit for damages for breach of contract, 
on one stipulation bars a second such suit for breach of uther stipulations. 
Raja Bahadur v. Rajeevappa, 1 1 Bom. L. R., 46. 

“In respect of” means "founded on." Subbarya v. Rathnavelu 22 
Mad., 330. 

Prior suit erroneously dismissed undn this luls optrales as rssjudicala, 
Desan v. M. Chellaya, 7 M. L. T., 84. * 


Oaose of action —Specific petformance of a contract to reconvev a olot 
0! iaod after Us breach and mesne profits for the period dminB which 
plaimiB »as refused possession In cnnseqnence of the breach art based 
pn the same cause of action. Ganesh v. Mahesh, 23 C. \V N 66q 
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DiRerent suits in respect of different parcels of land on different causes 
of action are maintainable though there is an alternative claim common to 
all. Must Ketki v Dmabandhu, lo C. L. J., 83. 

Prior suit on the alleged entrustment for safe custody does not bar a 
subsequent suit for rent. Kadlr v Arunachelane, 19M. L.. J., 737 - First 
suit alleging interference with possession does not bar a second suit alleging 
dispossc'slon. Gadulula v. Yadiki, 6 M. L. T., 375=4 Ind. Cas. 97. 

A suit for possession of land is no bar under ibis rule to a subsequent 
suit for mesne profits of such land accruing prior lo the institution of the 
former suit ; Gutta Sarma v. Maganti Raminedu, 31 Mad., 405. 

Relinquishment — Of a claim by plaintiff is no bar to its being set 
up as defence Shin Sankar v. Soni Ram, 6 A. L. J.. 391. 

An objection by a judgment debtor, leaving away certain property by 
mistake, to an altachmeni is no bar lo a second objection on the 
relinquished properly before sale. Lala Har Prosad v. Seth Radha Kisben, 
: Ind. Cas , 1Q5. 

Clerical error in describing a land for which a suit was dismissed is no 
bar to a fresh suit. Tha Ka v. Ki Subramaniya, t Ind. Cas., 806. 

A suit dismissed on the ground thai the cause of action has not accrued 
is no bar to a second suit when it accrues. Raja Bahadur v. Rajeevappa, 
It Uom L. R., 46. 

A mortgagee can bring two different suits on two independent mortgages 
on the same property. Dwarka v. Mntunjoy 3 Ind. cas. 175. 

When in a suit on a first mortgage, the second mortgagee was not 
impleaded, a second suit against the latter is not barred ; Mussamrnat t*. Bakit, 
33 All., 119 

Payment by mortgagee under sec 74 of the transfer of property act 
not claimed in the mortgage suit is relinquished and a separate suit Is 
barred; Han v Shatna, 11 C. L J., 551. See also Han v. Kusum, 
37 Cal. 589 

Kales. (, 5) 

Persons claiming title parmount to that of the mortgagor cannot be 
joined in A suh on itie mortgage; Jaineswar v. Bhuban, 33 Cal , 4*5;$ 
C. L. 205. One suit will lie for rent of a holding and money due for a 
fishery attached to the holding; Shib v VAai, 33 Cal , 601. 

The (act that the defendants set up different mles to the various portions 
held by them would not make the suit of the plaintiffs lo recover their 
father’s esute from different persons, bad for muhifatiousnesa ; Parbaii r. 
Mahmud, 29 All , 267. 

Defendants must have a joint interest in the main question raised by 
the hiuaiion. Every defendant need not be interested as to all the reliefs 
claimed in the suit ; Umabat r. Dhanu. tt Bom L. R., 499—34 Bom., 358. 


Rule 4 . (44) 

A claim for damages cannot be combined with a suit for recovery of 
Immovable pr-'perty or for a declaration of title ihcreio; 17 M. L. J 135. 

Defendant mar by his conduct waive the benefit of this rule ; Satish v. 
Asraff. S C. L J., 196. 

Immovable property includes tight of way ; Beioy v. Batiku 15 C. W. N., 
451-9 C. 1„ j . 336. i i 3 


nuiu M. 1441 

kin • •'^"‘InUtraior or heir as such Include legatees and next 1 

am . llataiboQ r. Mohomad, fi Bom. L R., 734. 
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ORDER III. 

Rale 2 . (37) 

Resident — A pmv ordmirily residinc' wtthin jurisdiction but absent 
for a lime may be not resident, Damodar r. Inayet ; *8 All., 135 

Omission of the name of a MuVhtear by mistake m the power of 
aiiorner mav be validated by subsequent amendment and such amendment 
takes elTect from the dale when ihe power of attorney was originally filed. 
Chbajemunnesa r Basirar 37 Cal . 399. 

Rule 4. ( 39 ) 

Revocation of Attornev’s authority 1$ to be done as laid down 
here. Atul r Laksman, 3^ Cal , 609 = 13 C. W N, 117:. (Attorney’s 
authoriiy continues aher judgment, covers taxation of costs and is at an 
end on the issue of the allocaturs ) 

ORDER V. 


Rule 17 (80) 

Affixing a notice to the outer door of the office in which a person works 
IS not good service, Annada p Jogendro, 8 C. L. J , 294. 

Rule 19 . (82) 

Omission of express declaration under the rule does not invalidate 
an order of arrest. Srikrishna Das h rf—tg M L J , 31. 

Rule 20. ( 82 ) 

Temporary absence no ground for substituted service unless the defen* 
dant is avoiding service ; Abraham r. Donald Smith, 29 Mad., 324 > 

Service of summons to be made as under this rule on owners un- 
ascertained whether dead or alive. Srinath v. Probodh, 1 1 C. L, J., 580. 

Rule 27 . (4**) 

The rule passed by the High Courf that service on railway servant 
should be through officers his the force of law and service on him 
personally is no service. Wazir v Naqui 6 A L. J , 45. 

ORDER VI 


Rule 14 . (51) 

Signature of ' ' ' \ 

Government and 

V. Secretary of St. ■ ■ ■ n 


Rule 17, ( 53 ) 

Where six members of the Calcutta Police jointly sued the editor of a 
certain newspaper for damages it was held that the plaintiffs might be put 

to their election which one of them should proceed with the suit, Aldridge 

V. Barrow, 34 Cal., 66z. 


Amendment allowed Even in second appeal when 'the High 
Court thinks it fit. Gangadhar v. Khaja Abdul 2 Ind. Cas. 77 ; but there ’ 
should be no injustice to the other side, Kisandas v. Rachappa 33 
Bom , 6t4- To bring a case within the jurisdiction of a Munsiff who rejected 
the former plaint on the ground that the subject matter of a suit exceeds 
pecuniary jurisdiction, by striking off some of the properties Karum v. 
Authimoola, 6 M. L. T., 26i.«33 Mad., 26a. In a suit for declaration 
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plaint may be amended when the defendant was found subsequently 
in possession. Ananda v. Daiji, 36 Cat., 7*fi. 

Amendment not allowed —In second appeal when the effect would 
be to create a new case ; Eresson v. Rao Bahadoor, 7 L- 'I’m *^5* 

The Court refused to amend a plaint of a Milalcshara son who sought 
to set aside a mortgage effected by bis father and grandfather prior to his 
birth, by adding to it a prayer for redemption, Bholanath v. Kariik, i » 
C.W. N.46z;34Calc.37a 

Rule 18 . (54) 

Order of assistant collector rejecting plaint is not a decree within the 
meaning of Sec» 177 of the Agra Tenancy Act Moulvi Mahammad Abdul 
Agiz V Mauhi Mohammad Abdul Zalil, 5 Ind. cas., 371. 

ORDER VII. 

Rale 1 . (50} 

Amendment of a plaint referring to a document not included in the 
list annexed to the plaint, does not make the suit of a different and in- 
consistent character. Gunnaji v. Makanji 3* Bom., 250. 

Rule 11 . (53, 54) 

A suit filed on the last day for limitation on insufficient court-fee is 
badly filed ; Ramtahal v. Dubri, 28 All , 310. 

A plaint can be rejected even after admission and registration, 
Pudmanand Singh v. Anant, 4 C. L. J . 421 F. B ; ji C. W. N., 38. 

The deficiency of stamp made good wiihitt the lime allowed but after 
Umtlauon does not bar the suit Ganarang v. Botokrishna (F. B ) 3a 
Mad., 305 : See also Amir v. Nanak 12 C- L. J., 62 (Court is not bound to 
reject plaint m all cases ) 

Rule 14 . (59) 

There may be cases where it will be imperative to order the plaintiff to 
produce and give inspection to the defendant of a document which he may 
not ha\e mentioned in the pUim or m the list of documents annexed there- 
to; Kheisidass v. Narotum Das, 32 Bom., 152. 


ORDER VlII. 


Rule 6 . (ill) 

Bet off —This rule docs not take away any right of set off which 
parties would have independently of its provisions ; Rash Bchary Dey v. 
lihawani Charait. 34 Calc. 97; Mungle Chand v. Gopal Ram, 34 Calc., toi. 

lilmltotion —-No question of limitation arises ; the remedy may have 
been birred but the right to the debt Is not extinguished. Gai'adhar v. Rachu- 
biT, iiC.W.N.. 60. t> , 1 h 


Ascert&ined aum and not the sum admitted by plaintiff but a sum of 
money the amount of wliich Is known. Edward v. Ramdin 14 C. W. N., 
; liquiJited debts claimed to be set off by both parties can be allowed 
when ^hey can be readily ascertained Goswaml v. Duigapada, 7 
A. L. J , 105. 

allowed when the defendant could not have sued 
il I ? .nortitr ptnoT. pan, ; Uma v. Mansur, 1 1 

u J.. 406^14 e. \V. Nh 786. 
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Rule 6. (loo) 

An order on an adjourned date after taking evidence from plaintiff 
comes under this rule read with O XVII R i Xagcn v Nobin 36 Cal , 189. 

This rule Joes not applv where the order is an txparlt order 
absolute for foreclosure, Kadir v. Abdul, 2 Ind. Cas , 67. 

Rule 8 (ton 

Applies to proceedings under the Land Acquisition Act, Rhondi v. 
Ramadhin lo C. W X , 991 , where on an adjourned hearing, on the pleader 
intimating that he htd no further instruction after an issue of warrant on 
witnesses was refuted, the sun was dismissed this rule applies— Ganga 
V. Gudar. 5 Ind. Cas. 499. 

Application for rehearing of execution proceedings Is maintainable 
under this rule and not barred under OXXl R lo? Safdar v. Kishan 12 
C. L. J . 6 

But not where the plaintiff is present in court : Esmail v, Haji Jan, 33 
Bum . 475. nor wh;re a portion of the claim is adandoned and the rest dis 
missed on the merits. Kanhaya v The National Bank (P C.) 14 C W. N , 
594*37 Cal, 4J6. 

Res Judicata The dismissal of a suit under this rule though it 
precludes a fresh suit in respect of the same cause of action is notin- 
tended to operate in favour of the defendant as ret fudieata, Kunja Behari 
Dull V. Khand Prosad Narayan Singh, 6 C. L J., 362, At; 367. Dismissal 
of a redemption suit under this rule does not amount to rttjuiUata ; 
Fateh Chand v. Jagannath 2 Ind. case, 630. 

Rule 9 . (103) 

Application -When a pleader having filed a petition for warrant 
which was rejected says he has no further Instruction, there Is no appearance 
for his client from that moment and this rule would apply ; Marian v, 
Ramkulpa, 34 Cal , 235 J 5 C L J. 261?. ; not when the plaintiff is present, 
Esmai] v Hajijan 33 Bom , 475 : not where plaintiff in former suit was not 
plaintiff in latter. OtCappurakkal v. Chenchil 33 Mad., 31. 

Executor applying for probate can not be a plaintiff suing in respect 
of a cause of action and this rule does not apply. Ramanl v, Kumud, 14 

C. W. N., 924. 

Scopat — An application to set a dismissal aside under this rule is 
necessary before a fresh anplication can be allowed where the application • 
was under section 47 and O. XXI, R. 90. Abdur v. IChorban 2 Ind. Cas , 156 
Rule !3. (108) 


Application: — An application under this rule may be heard pending 
an appeal against the car/ »r/c decree, Sarat r Damodur 12 C. W. N., 885. 

This rule applies to an exparU decree against a defendant who after 
filing written statement failed to appear at any adjourned hearing Munlapa v 
Balayan 19 M. L J 222 ; also to an order passed under O. IX, R. 6 read 
with O. XVII. R. 2. Nagen v Nobin 36 Cal , 189 ; and also to an applica- 
tion for rehearing an exparit decision on an application for substitution. 
Kiiuslialgir v. Gobmdgir 6 A. L J. 760 


At an adjourntd heating o[ a part heard sirit. the plaintiff having closed 
his case; the case of the defendant having been partially entered into, 
counsel for (he defendant applied for a further adjournment which was 
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refused and he withdrew from the case. In his absence the Court passed 
the judgment nn the merits. Kn application to have the decree set aside 
as an ex pa^le decree was dismissed on the ground that under the circum* 
stances application under this rule does not he, Kader Khan v. Joggeswar 
Prasad Sing, 35 Calc., 1023. 

This rule does not apply to an application to set aside an eA:/>ar/« order 
absolute for foreclosure Kadin v Abdul 2 Ind , Cas , 6y. 

Execution Proceedings : — An order granting an application under 
this rule cannot he set aside m an appeal from the decree, after a rule 
questioning the propriety of the order has been discharged by the High 
Court; Must Kariman v. Forbes, 8 C. L. J. 308. 

In a suit to set aside a decree upon the ground of fraud, the sole fraud 
alleged was with respect to service of summons on the defendant : the 
question had already been gone into and decided by two Courts against the 
defendants under this rule. Held, that the suit was not maintainable, 
Furan Chand v. Sheo Dat, 29 All., 212. 

When a decree is passed against mote defendants than one and the 
decree is executed against some of the defendants only, that is not a process 
for enforcing the judgment against other defendants within the meaning of 
art 164 of the Limitation Act ; Hanumunt Raghubendra v. Shanker Ravjl 
Apte, 3t Bom.. 3r3, 

Where the question is whether the liability of the defendants Is joint or 
several and In such case the ex parte decree Is set aside on the application of 
some of the defendants, the entire decree is set aside and the trial de novo 
ought to be a trial of the whole case, Jn re Harl Dass Karmokar ; 5 C. L. 
J., 202. 

An exparte decree set aside can not be taken to be revived by any 
subsequent decree, and a sale under the exparte decree must be set aside. 
A new decree after such setting aside necessitates fresh sale : Raghunandan 
V Jagdis, 14 C. W. N , i8j. 

First court has no jurisdiction to set aside an exparte proceeding or 
revive a suit after decree by the appellate court Biswambhar v. Sarup 
1 Ind., Cas 136; Dhonai v. Tarak 12 C. L J. 53. 

Decr66 J— Means the whole decree and it cannot be set aside in 
part, Samodh v. Bhuladhar 5 Ind. Cas , 284. 

Scope :-*Seiting aside a decree at the instance of one defendant does 
not necessarily revive the suit as regards other de'endanls, Kunj v. Durga, 
3C. L.J. 160. 

The dismissal of an application under this rule to set aside an ex- 
parte preliminary decree for detauU is no bar to the decree being questioned 
in an appeal preferred against the finsl decree. Golap v. Indra 9. C. L. J. 
367=13 C. \V. N. 493. 

Revision : — The dismissal of an application can be interfered with 
by the High court In revision. Waalr v. Naqui, 6 A. L. J., 45. 


ORDER XL 
Rule H (130). 

documents can be ordered even before issues are framed 
are alone as relate to matters in question insult and such as 

y to esiabluh the cause ol action of the party requiring pro 
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duciion. Tlie ume and phcc of inspection should be specified in the 
order. Right to Inipcctton iiiwludcs light lo hate copy of the documents. 
Gobind t. Kunji, tu C. L. J , 407, Fatmabat v. Haji Kascm, ti Rom, 
L. R , 40J. 

OUDEU XIII. 

Rule 1 . (I). (138. 140) 

This IS enacted to pretxnt fraud by the tardy production of suspicious 
documents and not to shut out fortnal etidence beyond suspicion, such as 
certified copies of public documents Lilabati v. Rishnu Cliobay, 6 C. L. J., 
bat. 

The Court has discretion under O. Xllt.r. i (t), to receive or reject 
documents produced at the inal though not mentioned in the list ; Talewar 
Sing \. Rhagwan Dass. la C. \V N,, 31a. 

OUDEU XIV. 


Rule 1 (146). 

Issues may be settled svhethcr there vas a written statement or not; 
Rustur Kan v. Tara I’rosonno Cfiowdry, it O. W. N , 871. 

OUDEU xvn. 

Rule 1 . (156)- 

An adjoutment ought to be made to a subsequent date and the hearing 
on that date made conditional upon payment o! costs. An order making an 
adjuurnmeni conditional upon imtnediaie payment of costs is not proper. 
Duani lUm v, Murls, 13 C. W. say » 3b Ca! , 566. 

Rule 2 . (157) 

Application When plaimifT is present but his counsel is not 
present (his rule applies. Csmail v. Uaji jjan, 33 Bom., 475; so also where 
a suit IS decided txparu on an adjourned date after taking evidence ; 
Nagen v. Naum, 36 Cal., 189. 

This rule should be read exclusively of the following one. It deals 
only with failure (0 appear. Chandramati v. C. S Narainsami, 19^1. L.J, 
76o.=33 Mad., a4i. 

Rule 3 (158) 

This rule should be read exclusively of the former one. It applies 
only wnen parties appear but have tailed to perform something for which 
time was allowed. Ctundra Matin v. C. B. Narayan Sami, {9 Al. L. J., 760 
=33 Mad., 241. 

ORDER XIX. 

Rule 3 . (196) 

An aflldavit should clearly state how much is a statement of deponent’s 
knowledge and how much of tus belief and the grounds of his belief with 
sufficient particularity. Padmabati v. Rasik, 37 Cal., 259. Gobincto v. 
Kunjo 10 C. L. J., 414 ^Scandalous matter to be avoided In pleadings). 

ORDER XX. 

Rule 3 . (202). 

First judgment deciding a case but deferring passing decree till 
succession certificate filed is inconsistent with a second judgment deciding 



30 


the COt)E OP ClTIL PROCEDtJRfi. 


Otherwise and a decree must be paised in accordance with the first judgment. 
KIshori v. Ganga, 31 All., 153. 

Rule 4 ( 203 ) 

A Small Cause Court Judge is not bound to fully set out the reasons 
for his findings, Dinonath Banikya v. Rajkumar Chuckerbutty, 6 C. L. J., 
5 * 7 - 

A judgment is not defective merely because no specific issues are 
framed where the points have in fact been determined. Hussain v. The 
Asiatic Peiroteum, 5 M. L T., *15. 

Rule 11 . (2to). 

Court may stay execution at the lime of passing the decree ; Palaniappa 
V. Velajutha, 7 M. L. T., 151 Discretion to make a decree payable m 
instalments must be judicially exercised and not arbitrarily. Balgobindaram 
V. Chhedilal, tt C. L. 431. 

Rule 12 . (2tt, 212) 

Interest on mesne profits U a part of the claim and court»fee must be 
paid for it ; Dwarkav, Debendra, 33 Cal., 1232. 

Interest should be allo*-ed op to date of payment even if the decree is 
silent •, Grish v. Sekharcswar, 33 Cal., 329. 

A successful plainttlT in a suit for possession and mesne-profits is nol 
entitled to claim mesne-profits accrued alter the institution of the suit for 
more than three years from the date of the decree, if that event occurred 
before the actual delivery of possession; Trailokya Nath Chowdry v, 
Jogendra Nath Roy, 35 Cal , loty. 

Where a decree declares that the olaintiff is entitled to mesne- 
profits and 8a}s nothine about interest, it the mesne-profits is left for 
determination by the Court of execution the decree-holder is entitled to 
interest But if the Court which ascertains mesne-profits has omitted to 
allow interest it is not open to the executing Court to allow it. The Court 
which executes a decree must execute it as it stands ; Harmonoje v. 
Ramprosad 6 C. L. J,, 463. 

In determining the amount of mesne-profils payable in respect of 
ihamar lands 5 p. c. on the value of the actual produce was he'd to be 
sufficient allowance to meet the costs of supervision and any other incidental 
charges, (or which a ptoptietor, who is not an ordinary cultivator of his 
khamar land, may be liable, Ijatullah Bhuyan v. Chandramohan Banerjee, 
12 C. \V. N , 185. 

Mesne-profits should be allowed from the dale of Institution of suit up 
to the d4ie of delivery of possession or the expiration of three years from the 
dale of the decree nhicli ever occurs first with interest deducting the 

expenses and government revenue paid by judgment debtor. 6A.L. J., 327. 

Bulo 15 . (315) 

No decree can be pissed in favour of a defendant except under O.XX, 
t. 19 Misrilal v. Benarsi, 3 A, L. j., 233. 

ORDER XXL 


Rule 1 . {357) 

U relieve judgment debtor from pajment 

Jot In'eie.i KsV* I’^yii ‘5 an insulmeni decree In proper lime lie Is liable 
'«r in.eiest, Nitendra v. Cbaru, 14 C. W. N. 146. 
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Rulo2 (>$8) 

An urifcinficd idju«iment rvcn br a new contract cannot be pleaded 
Sliharam V. Cl.mna. *9 Mad , tta ; but a suit aviII Ite. Gendo v. Niha), 
30 All. 464 

Judgmcnt*dcbior includes persona claiming through the judgment- 
debtor or in hi$ right , I'anduranga \ Vithilinga, 30 Mad., 537 

An endorsement ccrtifjing part satisfaction of a decree is not a step 
in aid of execution Mohan v tlapu]i. ti Horn . L. R., 719. 

An application under ihu rale serves to keep the decree alite although 
there might ha\e been no application for execution aciuslly pending ; Chhote 
Sing V, hhwari, 32 All , 57 

A creditor of a decree-holder trying to attach a decree of the latter 
cannot be allowed to show, on the drercc-holder certifying the decree to be 
satisfied the fraudulent character of the s.atisfaction, Subba v. Alliar, 
5 M. L T. 7J 

This rule applies to execution proceedings under mortgage decree 
Nistarinl \ Karim, uC. L J . 6$ but not toa cate where the parties 
agreed between themselves that ihcir debts were to be privately adjusted; 
Gaurl V. Gajadhar, 6 A. L 403. 

Rule 4 (tts) 

The Court to which the decree Is transmitted is 10 issue the notice 
under Rule aa : Raia Sreenath Roy v. Romesh Chandra Acharyya, la 
C. W. N . 897. 

Appeal -*-as to objections overruled by a Munsiff to whose court a decree 
passed by a Small Cause Court was sent for execution under the rule lies to 
the District Judge. Atwari v. Maiku, 31 All , i. 

Rules. {**3) 

A decree was obtained in the Sub-Judge's Court at Muzaffarpur, then 
the District of Durbhunga was formed out of U and the assignee applied for 
■ ’ ■ * ..... T '' that the Court at Durbhanga 

Udit Narayan Chowdry t. 


Order of transfer signed by Slierisladar as “by order" of the District 
Judge is a valid endorsement. 5 Ind., Cas 15S— 7 M. L T., 13a. After the 
decree is retransferred to the original court U can decide a question as to 
whether the decree-holder could execute the decree against the legal 
representative of the judgment-debtor, Durga v. Umatul, 9 C. L. J., 239 

Rule 7. (»» 5 ) 

The executing court cannot question the jurisdiction of the decree 
court ; Trimbak v. Balwant, 30 Bom , soi ; nor the validity of the decree ; 
Rash V. Thacoor, 4 C. L. J., 475. 

Rules. (2x6) 

The jurisdiction of a MunsifI in regard to the execution of a decree 
transferred to him for the purpose is not subject to any pecuniary limit 
Tlazoralh v. Syed Ghulam 5 Ind. Cas. 155=7 Si. L. T., 132. 
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Bole 10 - (23c) 

additional Sab-judg? passes a decree and is succeeded br anciber ; 
the ajjplication must be made to the permanent Snb-judee ; Taracband 
T. 4 C. L. J., 473. 


Rule 13 . (237) 

Otaisstcu to venfy the inventoiy is a mere irrenularitr and mar be 
cured by s. 59 (fpS) ; Nasimnnissa v Ghafur, 2S All , 244. 

Rule 14 (238) 

This rule does not applr to proceedings in csecuticn of a mortgage 
decree ; Kesbab v Rajendra 5 Ind. Cas. tot. 

Hule IS. (231) 

One. of several decree-holders mav execute for himself and as assignee 
of the others ; Krishna v. Sukha, 10 C. W. N., icco. 

An application under this rule is a step in aid of execution ; 3 Ind. 
Cas . 336 


Rtde 16 (232) 

The dismissal of an application to execute under this rule vculd fc*| 
a regul.ir suit. Amanat v. Sardha, 2S All., 613 : bis remedy is by appM*; 
Kunhauiad v Amad. 16 M L. J , 27. 

The sale of property for the possession of which the vendor hM 
cbt lined a decree, docs not. nectss-tnly, carry with It the right to eiecu 
the decree. Hjus.uj Tal v. Mukhraji, 30 All., tS. 

Notice ttm^t be given to both judgment debtor and transferer before the 
decree can be cvvcuicd. Srecnaih v. Achutananda, u C. L- J , 354 - 

Trttusrer t—i'* complete when there is an assignment in yrriting ^d 

doe< not depend upon aiiv sanctioii of the Court. Subba v. Saminatn • 
eM 1 T,j('0. b.Ki.igop.»cliaiur V Kaghui'aih 33 Mad., 62;ofapo 

of a deciee tn.iv be icev’gnised H the court thinks it 

fi t'MinitiMi'co deervv in respect of arrears due was \alid— veniataia ) 

V Yi'i'kd tci'imul.i. b M. I, P., 242. . 

fledge ol decicv scetns to be recognised as valid under this 

such O'C s.«iy of pioi*eiiv pledged must also be within the compel } 
the ct'Uil bul’bufiyu v. Kuppusiwuiy, 5 M. L. T., 278. 

BubsUtuUdU b— ‘nicie Is no express provision for artual substuuticn 
td legii »ep*vHiii‘tltvcs or assignee of decree-holder. , , -.cution 

ttnxitv^ ll>U Icg'd tvpicsctJtalnes or assignee should apply ° 
rt"d be bH'ugl'l on iIh' tvcv'id, Jogendro v. Sham 9 C. L- J , */ a 
t»ji V, U»Mul, K'C. L. J, 396 . 

f’K'vt'O 4 doev tiot pivvcnt an attached decree from being cxe^ 

I't tolodiiinoi'V vicblor axuin't others; attachment of » 

“* '• t.i.ivt-v mv Olitvtvnt K^Kan >. patnber 6 A. L. 5 ^-*‘ 


RuW 17 . (*45) 

\ e^vcub>*K a Occtec can cnlv construe u 

‘ botciHlta. uC UJ.aSS. RadhiU v. 

. y*\ 
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KqIo {8 (146) 

WTjen fet off ij cUlincd In res|>ect of cross decrees, botli the decrees 
must be before the court. Pernusaml v. Dorasami, 3J Mad , 336- 

Rulo 21. (130) 


^\^1ere a judgment debtor evaded arrest and- put In false objections 
vhich uerc o\-crruled, be Is not entitled to the benefit of this rule Beni r. 
Kashi, 6 A. L. 401. 

Rule 22 (248) 


Step in aid of czecation An application by an assignee of a 
mortgagee decree-holder to be brought on the record and to issue notice on 
the judgment debtor is an application in accordance with law and a step 
in aid of execution Sreekakuiam v. Lavanm, 2 Ind Cas , 433 ; Jamna v. 
Bishnu) 6 A L. ' .-a , ' ' time to adduce evidence 

to proie scn'ice • » s . \V. N , 486 ; but an affidavit 

of serMCe of nc ' “ • , , “ Dom. L. R., 729; nor an 

order for execution after one ) ear without issue of notice f Desoo v. Srinibasa, 
33 Mad., 187. 


Notice:— Ths mere issue of notice is not an adjudication that the 
application Is not barred by limitation. Khosal v. Ukiladdi, 3 Ind. Cas , 47. 

It IS court's duty to issue notice. E. H. Stephens v. Kamta Prashad 
10 C. L. J « 19 ; but a sale without notice is not a nullity but it is a serious 
irregularity and can be set aside under sec. 47 or 0 . XXI, R. 90. Mrs Levina 
V. Madhab Moni, 14 C. W. N., 

Scope This rule is not extended to the execution of mortgage 
. .^deCT ces, Keshab v. Rajcndra, 5 Ind-'Cas , lOi. 

_ Rule 23. (249) 

for execution was barred, yet if the judgment 
%% -‘••-sale Is n good sale. Fazar v. Uzir, 


-.u 24 . (250, 

Sheik Nasecr v. The Emperor, 37 Cal, 122. 

Btile 20. (239) 

^ SUV of execution can only be eff^ed upon a proper application 
presented in court in due course ; Kali v, Debendro, to C. L. J., 456. 

Rule 32 (260) 

' When a perpetual injunction has been granted the decree-holder can 
execute under this section, on every breach, within three years, Venkata v. 
Veerappa, 29 Mad., 314. 

This rule applies where a party is directed to carry out or abstain from 
some thing. Velu v. Peekawoor, 6 Jnd, Cas., 289—7 M. L. T„ 227. 

Rule 36. (264) 

Symbolical possession when referred to as possession recognised by 
law it must have reference to possession under this rule. Bhaichand v. 
Bala, II Bom., L.R., 1344 ' 
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Eule 46 . (a68) 

Direction of court to the disbursor of allowances to pay the allowance 
noney ol lulgment debtor Is not attachment Suni v. Karuppan, 5 Ind. 
^as,i45;T Ranganalh v. T. Sutharam, 7 M. L. T., 1 10=5 Ind- Cas.; oJO. 

Rule 52. (* 72 ) 

Where an assignee of a decree applies for execution of the latter, the 
decree itself being attached before judgment in another court, the execution 
must be siayel until the attachment Is cancelled, Sadagopachattar v. 
Raghunath, 33 Mad., 62. 

Rule 53. (273) 

Attachment of a decree does not vest ownership Kalyan v. Damber, 

6 A. L.J., 564. 

Sale ol a money decree m execution is not altogether invalid under, 
this rule — Subbtraya v. Kuppusami, 5 M L. T, 278 — i Ind. Cas., 535. 

Mortgage decree is njt a money decree Macnaghtan v- Surj’a Prasad 
n C.L.I.. 78 - 

Rule 58 . ^278) 

Section 278, aSi, 283 must be read together ; Moishla v. Elahl, 3 C. L. 

J.. 38'* 

When the Court without any enquiry dismissed the application under 
this rule for default Art 1 1 of the sch 1 . Limitation Act has no application, 
Kunj Bchiry Lall v, Kand Ptosad, 6 C. L. J.. p. 362. 

A claim preferred by legal representative of a defendant should not 
be summarily disposed of but properly Investigated under sec. 47. T. 
Subramania v. Manik, 2 Ind. Cas , 432. 

A claim on holdings attached in execution of arrears of rent on two 
holdings may be preferred under this rule. Bipia v. Rajaram, 36 Cal., 705. 

Rule 61 . (281) 

An order unler this rule Is not binding on the judgment-debtor 
unless he was a party to the proceeding; Vaddapalle v. Drona, 18 M. L. J., 
26 ; gt Mad., 103. 

Rule 62 . (282) 

A purchaser of properly sold subject to mortgage after enquiry under 
this section purchases only the right to redeem, but a purchaser of property 
simply proclaimed as subject to a mortgage under O. XXI, r, 66 can challenge 
the validity of ibc mortgage ; Shib Kumar v. Sheoprasad, 28 All., 418. 


Rule 63 . (283) 


The “ right which the plaintiff cUlms" is not the right or title to the 
property, but the tigiil to have il sold or released; Morshia v. £lah!, 3 
L. L J.. 381 ; a telea'c by the decree-holder without notice to the judgment- 
debtor afier the diamiswl of a claim does uot bar a suit for possession, 
agalnvl the juilgmcni debtor, /jV/t. 


not controlled by the provisions of sec. 42 of 
the Specific Relief Act; Krhhnam r. Pathma. 29 Mad., lyt. 
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The attaching creditor, iudgment-debtor, and the alleged transferee 
are only proper parties Surendra v. Kiran, i Ind. Cas. 428. 

Where a claim was allowed but the* order set aside tn a subsequent 
regular suit, the hen of the attaching creditor dates from the attachment 
All Ahmed v. Banshi Dhar, 31 All., 367. 

The suit Is in the form of appeal though not actually so, from the 
order passed upon the claim to attached property and plaintiff can not ask 
for a decltralion that he has charge or mortgage lien on such property. 
Veer v Ktruppa, 6 M. L. T., 154 — 2 Ind., cas., 980, Surendto v. Kiron 
1 Ind. cas, 428. 

Rule 64 . (284) 

A certificate issued under the public demands recovery act against ‘all 
the mahks ' but stating that realisation may be from one of the maliks is 
not invalid because this rule allows execution against a portion of the state. 
Thittar v. Ramdhany, 3 Ind cas 81. 

Rule 66. (287). 

The mention of an encumbrance in the sale proclamation does not 
estop the purchaser from challenging the validity of the encumbrance 5 
Shib V. Sheo, s8 All., 418. See also Gonesh v. Purshottam, 33 Bom., 311. 

Rule 69 . (191) 

The auctton-purchtser is a riprcsentative of the Judgmenkdebtor 
second mortgagee, within the meaning of sec. 47 and Is entitled to make a 
deposit under this rule , Radtia Kissen Marowary v. Hem Ch. Bose, 11 
C. \V. N., 495. 

The purchaser of an equity of redemption In a properly can save the 
same by payment into court at any time before sale ; Mistri v. Miihu, 28 
All . 28. 

Rule 71 . (* 73 )- - 

-1. .....a... fjigjj Court rules and circular 

■ ■ ■ property was resold comes 

■ ■■ . *15. 

Rule 12, (294) 

Decree-holders bidding under permission may be ordered to pay cash 
price ; Hazarilal v, Namdeb, 32 Bom,, 379, 10 Bom, L. R., 296. 

Decree-holder purchasing without permission makes the sale voidable 
not void Mohi v. Ramdoyal, t Ind. cas, 645. 

Rule 83 . (305) 

A permission under this rule is not sufficient for a guardian who must 
have the sanction of district judge in spite of such permission. Sarju v. 
District Judge of Benares. 3t All., 378. Where an application under the 
rule was refused and the sale took place, an application to set aside the 
sale IS maintainable under sec. 47 and O. XXI R. go. Enamuddin v. Abdul, 

5 Ind. cas, 489. 
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Rule 84. ( 306 ) 

The Tion-p^ymcnl ol the titnesi money is a mere itregulaniy and will 
nol %itiate ihc sale unless the judgment-debtor is prejudiced ; Ahmed 
Baksh V. Laha, 28 All, 238. 

Default in payment of poundage fee under High Court rules and 
circular orders Chap. V Rule 3 and 6 is not default under this rule. Madhu 
V. Puma 9 C. L. J., 1 15. 


Rule 89. ( 310 A) 

The beneficial owner, can apply if a sale takes place in execu- 
tion of a decree against his Benamdar, Baburam v, Ramsahai, 8 C. L. J-, 

30s. 

A after sale in execution of a decree but before the expira- 

tion of 30 days from the date of sale and before conrirmalion, is entitled to 
have the sale set aside under this rule, Appaja Shelti v, Kunhaii Behari, 
30 Mad., 114. 

An unJer-rai'yat in Bengal proper cannot after the passing of the 
Amending Act I of 1907 U. C. apply to have the sale set aside under 
this rule. 

The question whether the purchaser of a portion of an oefupaney holding 
is entitled to come in, under this rule to make a deposit, to have a sale held 
for its own arrears set aside, Is one that comes under sec 47. An appeal 
and a second appeal Ue ; Omar AU Majhl v. Bussiruddm Ahmed, 7 
C. LJ.,:8i. 

When a decree is attached by two decree-holders and the sale under 
the attached decree is set aside under this rule, both the decree-holders are 
entitled to the deposit ; Upendra v. Hari Das, is C. \V. N., 800. 

There is no tight to recover money erroneously deposited under rule 
89 by a third person, when his property was sold in execution of a 
decree against a stranger, Kun ja t. Bhupendca, % 2 C. W. N , 1 5 1 . 

This rule applies to a sale in East Bengal under Bengal Tenancy Act, 
Ali V. Ramjan. 13 C. W. N., 224 ; also to a sale under sec. 89 of the Transfer 
of Property Act. Than Cband v. Jagannath, 31 Ali , 346. 

An order by revenue court on an application under this rule cannot 
bs eniertuned by Civil Cuurt. Chhikouri v. Pir Daksh, 31 All., 279. 

A stranger paying in the name of judgment-debtor in virtue of a 
private contract to set aside sale undei this rule can withdraw his money 
when the sale was made absolute on appeal ; the decree*holder cannot 
attach the deposit as iudgmen-tdcbioi's money- Sobha v. Moheshwara, 13 
CW.N., too. 


Auction purchaser is entitled to notice before sale set aside and 
contest the validity of the application for selling aside- Kripall v. Pairoo 
It CL. J. 86. ^ 

Appeal. — An order refusing to accept a deposit under this rule is 
appealable under see 47. cl (3) Imtiazi Begum v. Dhamun Begum, 
*9 An.175. 

But the auction purchaser cannot appeal if the ludgmenl-dcbtor’s ap* 
pheaticn I, »«c,wed ; Anandi v Ajudhia, 30 Ali., 379. 

ai'pcal lies from an order lejectinc an application under this rule 
I? ‘ Interest after the Court sale; 
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On the appellate Court setting aside the order under this rule 
acd confirming the sale, it is not open to the decree-holder, to attach the 
money deposited, as the property of the judgment-debtor, when on the 
findings the money had been deposited m the name of the judgment-debtor 
by a third person, who was to have purchased the property, after the sale 
had been set aside ; Subha Ram Dass v. Moheswar Sarma, 13 C. W. N., 100. 

An appeal lies from an order under this rule when it also comes withm 
sec 47. Harihar V Ram 11 Bom., L R 1113. 

Rule 90 - (311) 

Who may apply ; — Purchaser of an occupancy holding not trans- 
ferable by custom or usage cannot apply to set aside a sale of the holding 
for arrears of rent Prosanna v. Bama, 13 C. W. N., 652 ; but a purchaser 
at an auction sale can do so on the ground of fraud. Haradhan v. Grish 

13C. W. N,98 

Irregularity The statement in the sale-proclamation of an inadequate 
aalue is not a material irregularity The fact that processes were not served 
in each of the villages is not an infringement of this rule ; Moulvi Abdul 
Kasem v Benode Lall Dhone, 12 C. W. N., 758. 

Sale at a place different from that fited in sale-proclamation is not an 
irregularity to make the sale void. Krishnaji v, Bomanji, 33 Bom , 657. 

Stay of sale '—By appellate courts is effective when the order is 
communicated and a sile before communication is valid and cannot be set 
aside ; Muthu v. Kuppusawmy, 33 Mad., 74- 

Fraud Gross under-statement of Value can not amount to fraud if 
the property was sold at a (air value ; Tambala v. Monilal, i Ind. cas , 246. 

Waiver of fresh proclamation Is not the waiver of objections about 
attachment and previous proclam ition : nor does the waiver of objection 
as to inadequacy constitute a waiver of the right to object to the inadequacy 
as the result of fraud ; Dhanuk Dhari v. Naihuni, 6 C. L. J., 62:11 C. W. 

N., 848. 

A combination among intending purchasers does not always amount 
to fraud. The test in each case, is what is the object; if the object 
be to obtain the property at a sacrifice by artifice, the combination is fraudu- 
lent; if the object be to make a fair bargain, it is not fraudulent; Ambika v. 
Whitewell, 6 C. L. J., it i. 

When the parties agreed that if the judgment-debtors pay a certain sum 
to the decree-holder within one month, the execution sale shall be set aside ; 
held, that the intention of the parlies was that performance witliin the 
prescribed time was essential ; Harakh Sing v, Siheb Sing, 6 C. L J., 176 

A question of jurisdiction cannot be raised in an application under 
this rule ; Behari Sing v. Makat Sing, 3 A. L. J., 1 46, 

Appeal— When the judgment-debtor seeks to set aside a sale on 
grounds which if valid cm be advanced only under sec, 47— a second appeal 
lies ; Ramyad Sahu v, Bindeswari Kumar Upadhya, 6 C. L J., ro2 ^ 

An application on the ground of material irregularity and collusion 

between the opposite party and the amin falls under this rule and sec 17 

and a second appeal lies. Lachman v. Ram a Ind cas, 983. 

MouV, c"’w >l''auItis.pp,alabl«Broj.v. 
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Rule 91. (313) 

This rule does not apply when the judgment debtor has saleable 
interest however small U may be. Malthanchorc v. Nlshmd, to C, L, ], 49 *> 

Rule 92 (3H) 

TWs rule does not apply to execution-proceedings under the Public 
Demands Recovery Act; GirUh v. Golam. 3 C. L. J., 235 : 10 0 . W. N. 317. 

Suit to recover purchase money is maintainable after the sale is set aside 
under 0 XXi, R. 91, Ramkumar v. Ram Gour, 13 C. \V. N. 1080. 

An auciion-purchaser may have equitable rights, arising out of his 
purchase, before the date of confirmation of the sale. A purchaser in exe- 
cution of a money decree takes the property as it stood at the date of 
attachment; if in execution of a mortgage-decree, he takes the properly 
as it stood on the date of the creation of the mortgage ; Bhawani Koer v. 
Mathura Prasad. 7 C. L. J., 1. 

Rule 93,(315) 

There must be total failure of consideration, otherwise the purchaser 
will not be relieved. Sumer Chandv. Wahrd, 3 A. L. j.i 819. 


Rule 94 . (316) 

A party not barred by section 47 is not affected by the grant of a sale 
certificate under this rule ; Chandramani v. Halijinnasa, 9 C. L. J.i 4^4. 

Rule 95 (318) 

An application under this rule would be barred if made after three 
years from the date of the certificate of sale 1. the date of confirmation ; 
Ranjlt V. Daldeo, 30 All., 390. 

No appeal lies merely because the judgment debtor puts in an objec- 
tion when the assignee of the decree-holder purchaser applies for an order 
under this rule ; Md. Mossruf v. Habil Mia, 6 C. L, J., 749. 

A suit under sec, 9 0! the Specific Relief Act is maintainable by a ten- 
ant of the judgmenl-debtor dispossessed in execution of decree by a decree- 
hoider-purcliascf who look delivery under r, 95; Muluk Paiooni v. Bharat 
Chandra, (2 C. W. N., 694. 

A judgment debtor who was unsuccessful in an application under sec. 
47 and O. XXI. R. 90 cannot resist auction purchaser's claim for possession. 
6 A L. J., 799, 

No appeal Ues Irom an order under IbW rule. Mussammat Bhagwati v. 
Banwin (F. B) 31 All 82. 


Rule 96 . (319) 

A decree-holder auction purchaser can apply under this rule and the 
previous one ; Mussammat Rhigwatl v. Binwarl (F. B.) 31 All . 82. 

execution, Prem v. 

possession but constructive posses- 
^t«Aptoftenl; BrajibaU v. Guvudas, 53 Cal.. 487; 3 C. L. j.. * 93 . 
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Dlsmlsja! of the application on the preliminary point of limitation has 
the same force as a decree Baranagore v. Rajkumar 13 C. W. N. 724. 

Rule 09. (331, 33S) 

When a person is held entitled to possession of a share in a property 
after pirtition and the commissioner put him in possession of the pro- 
perty, resistence to such commissioner is a “resistence or obstruction” within 
the meaning of this rule ; Kali Kumar Mukherji v. Bramhanundo Mu- 
kerji, 7 C. L. J , 9S 

This rule applies when a party to a suit against whom no decree has 
been passed, obstructs Jaihavedan v Kunchu, 30 Mad , 72. 

n .1. .. — jjjg decree-holder ; a third party 

■ apply under Rule too; Sukan 

Rale 103 (33>. 335) 

This rule provides for a suit against persons in whose favour the 
order for possession was made and if the suit is brought in time against 
such persona the addition of other persons after time will not vitiate the 
Suit; Alyam Chetll v Poongavanam, 18 M. L. J., 464. 

If the application is withdrawn the limitation of one year for a suit 
does not apply : the test is whether there has been an enquiry by the 
court, Saratv. Tarim, 34 Cal., 491 ; It C. W. N., 487- There must be an 
enquiry before an order Is made under this rule, Gouri v. SIta, 14 
C. W. N., 34fi. 

Suit brought within one year from date 0! an order under this rule is 
not barred, Gumbappa v. Srinivasa, 7 M. L. T., 306. 

ORDER XXII. 

This order is not applicable to the power of the High court as to a suit 
pending in appeal to the Priv)' Council, Jadunandan v. Ramjiban 10 C. 

E. J., 33»- 

Rule 1.(361) 

A suit by a Hindu mother for a share at a partition, among her sons 
under the Dayabhaga School, abates on her death ; Tripura v. Dakshina, 

5 C. L. J., 310; II C. W. N,698. 

When one of the plaintiffs respondents died and his heirs were not 
subsiituied in time, the appeal was dismissed for defect of parties ; Tarip 
V. Khote'ia, 10 C. W, N , p8j, 

A suit for personal Injunction abates when the person against whom 
the suit is brought dies. Joslam v Sami, 7 M. L. T., 195=^5 Ind. Cas., 937 

Right to sue means right to bring a suit asserting a right to the same 
relief which the deceased plainuff asserted at the time of his death Right 
to obtain probate is distinct from right to obtain letters of administration. 
Sarat v. Noni, 36 Cal., 799. 

Rule 2. ( 362 ) 

Already parties If the representatives are already on the record 
this rule applies, and the limiution is 3 years, Syamanand v. Raja Narain. 

4 C. L. J., 568 ; II C. W. N., 186. 
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ORDER XXVI. 

Rule 7 . (389). 

Evidence taken on commission shall subject to Rule 8, form part of the 
record in the suit and any party is entitled to refer to such evidence as a 
matter of record •, Man Gobindo Chowdry v. Shashindra Chandra Chowdry, 

35 Calc, 28 

The practice in MofussU Courts using deposition of witness as evidence 
though not formally tendered is perfectly consistent ; Dhaniraoa v. Murli Lai, 

36 Cal., 566 = 13 C. W. N., 525. 

Rale 8 (390). 

Where the circumstances mentioned in the rule do not exist, the depo- 
sition need not be tendered in evidence Dtianiram v. Murli Lai, 36 Cal., 
566-13 C. W. N, SJ 5 - 

Rule 14 . (3901. 

When after the preliminary decree plaintiff resisted the commissioner 
issued to prepare a plan, a fresh application by plaintiff to reissue com- 
mission should not be rejected and the previous decree set aside. Mas- 
amunnfsa v. LaUfan. 32 Aft, 319. ( 

Issue of' commission is not essential In every case ; Court has discretion 
as to such order- Krishnama v. ICuppamal, 31 Mad., 540. 

ORDER XXX. 

Rule 3 . 

The words 'may direct' do not Indicate express permission- Akhoy 
V. Ntgendra 13 C. W. N., 490 - 


ORDER XXXI. 

Rule !• (437)- 

Mutwalies are trustees and all of them should be brought on the record, 
Sycd Abdul Rab Chowdry v. Eggar, 12 C- W, N., t6o. 

An order allowing a new trustee to be brought on record is in effect 
dJfaJtoa ffrg objcciion co thf contmarnce of the safe by the new trustee and 
as such Is appealable. Suppiah v. M. Krishnarao, 6 M. L. T-, 240. 


ORDER XXXII. 


Rule 1 - (440). 

When a mother Is allowed to act for her minor son U may be Inferred 
she WM appointed guardian aJ hUm, e%"en if there be no formal order : It 
mutt be assumed the court did Us duty. Midnapore Zamindary Co. v. 
Gobindo, 8 C.U]., 31. ’ 


Rule 3 . (443,416). 

\MieTe there is a certificated guardian and yet a separate guardian 
It Is a mere irregularity, Midnapore Zemindari Co, v- 


liitn Is appointed ■ 
CoUndo, 8 C. L. J., jj. 
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fli /i 7 /ri hwlnp occurred pending appeal and judg- 
ment p»s«ea without a new guardian U a mere irregularity Ramdayal v 
Ajudhia, (1906) A W. N , 40 

Absence ol affi Uvit doe* not render the proceedings illegal and void 
a* acainsi the min irs as not being properl} represented Munnoo v. Gholam 
(P Cj 3* A11..^S7. 

Rule 4 (0 (445)- 

Rrpresrnt»l|fin hv a married woman or by one having adverse interest 
is no represen ati in . Mussammat Raiiiidunnisa v Mussammac lamaii Khan, 
(P C.) 13 C W, N, nSa. 

Rule 4 ( 2 ). (443. 440). 

The words •' \uthority competent in this behalf ■’ do not include the 
case of a Hindu father purporting to appoint a testamentary guardian to 
his son, nudhiUl V. Morarji, 31 Oom . 413 

Ko formal order is necessary, Sridhar v. Ram 31 All., 7 

Rule 7 . (46*). 

Benefit. —The court should record an order that the compromise is 
for the benefit of the mimr, Qobindaswamt v. Alagirswami, *9 Mad. 104. 

The leave of the court must he obtained either expressly or in a 
manner not open to doubt , Manohar v. Jadunsih. $3 I. A. *o ! 28 All, 
585 5 4 C. L. J*, 8 ; Krishen v. Romesh, 13 C. W. H., 163. 

/(///r ; adjustment after decree also must have the sanction of 

the Court ; Aruna v. Ramanathan, 29 Mad., 309. 


ORDER XXXIII. 

Rule 1 . (401.) 

A person entitled to surplus sale proceeds amounting to more than 
too Rs, claiming to set aside the sale is a pauper if he has no other pro- 
perty ; Fatma v. D. R. Umrigarh, 12 Bom. L R> 10*. 

ORDER XXXV. 


Rule 1 . ( 470 - 

Plaintiff giving two kabuliyats to two sets of landlords cannot bring an 
interpleader suit against the latter to settle the nature and extent of their 
right in the land. K. S Bonnerjec v. Raj Chandra, 11 C, L. J., 577=14 
C. \V. N., 784. 

Rule 5. (474)> 

A tenant can maintain an interpleader suit against a landlord and 
another person when the latter allege? that the landlord onlv acted as 
trustee in granting such lease , R. G. orr v. Chidimbaram, 33 Mad., 220. 


ORDER XXXVIII. 


Rule 5 (483, 484). 

This rule does not apply to the joint property of a partnership of which “ 
the judgment -debtor is a member. A receiver ought to be appointed in 
such cases, Damodar v. Panalal, 9'Bom. L. R., 540. 
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Attachment on insufficieni ground enables the party aggrieved to 
demand general and special damages, Palani v. Udayar J2 Mad., 170. 

This rule and the following one do not apply to divorce proceedings. 
Phillipps V. Phillips, 37 Cal., 6j. 

Rule 8. (487). 

An assignee of a decree which is attached before judgment in another 
Court may prefer a claim to the latter for withdrawal of the attachment and 
the Court ought to withdraw it. Sadagopachariar v. Raghunatha 33 
Mad., 62. 

Rule 9 (488} 

Assignee of a decree which is attached before judgment by a third 
person, may present a claim to the attaching court, have the attachment 
withdrawn and then apply for execution. Sadagopachariar v. Raghunatha 
33 Mad., 62. 

Rule 11. (490) 

Reattachment of property is not necessary after decree if it has been 
attached before. Darpati v. Ramrach, 6 A. L J., 703. 

ORDER XXXIX. 

Rule 1 . (492) 

Oivil Court :*~ha$ no right to issue an injunction which would have 
the effect o( staying proceedings in a Criminal Court. Nawab v. Seth 
Dooliehand, 2 Ind, Cas., 266. 

Decree by a Rtvtnut Court when transferred for execution to a, 
Civil Court sliould be treated as if the decree was passed by the latter and 
an Injunction staying execution may be granted. Ram v. Kumar, 36 
Cal., 252. 


ORDER XL. 

Rule 1 . (503). 

A receiver may be appointed even when no case of waste has been 
established on (he ground that a co-owner is entirely excluded from posses- 
sion and pTofns. SUmii V. Saligram, 14 C. %V. 1 ^., 248; Sr'imali v. Shib- 
doyal, 14 C. \V. N., 152, 

Appeal: — An order authorising a receiver appointed by the court to 
remove any person in possession of property Is appealable. Rowland v. 
John, 36 Cal., 7:3* 


ORDER XLI. 

Rule 4 . (544) 

vr decision or judgment appealed against. Kalipada v. 

Mo.iiai, 9 L. L. J., 461 ; (appellate court can modify the decision even 
5 ind tSs” appealing). See also Kishorl v. Ramcharan, 
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Kale II. (551) 

A dismissal under this rule is a decree and supersedes the decree 
appealed against : the court dismissing the appeal is the court competent 
to amend the decree of the lower court , Astna v Ahmad, 30 All., 200; 5 
A.L.J..584. 

Discretion as to sending for record can not be limited ; whether a judg- 
ment is in accordance with law can only be decided from circumstances of 
each case. Pach v BaU, 13 C. W. N., 1031. 

Rule 17 (SSIS) 

When Pleader for appellant is unable to argue for want of instruction 
but does not withdraw, the appeal should not be dismissed for default. 
Madan v. Gobardhan, 2 Ind. Cas., 62(. 

Rule 19 . (558) 

It ts the duly of pleaders engaged to be present and to proceed with 
the appeal when called on for heating Shambhu v. Secretary of State for 
India, 5 Ind. Caa., 130. 


Rule 20 (S 59 ) 

Respondents Persons may be added as respondents even after the 
period tit limitaiion. Judhistir v. Sonnu, 1 Ind. Cas , 518 ? Bhaneswar v. 
Rimkhelawan , 13 C. L. 137. 

Non*jolnder s— In a suit for partition no relief can be given when 
all the co-sharers arc not parlies. Sammanath v. Devasikamony, ao 
M. L. J., 364. 

Rule 22 . (561) 

As soon as a cross objection is Hied although unstamped and no 
one moved, the court can take' notice of it and give costs j PalanI Kumarasawm 
V. Sudaya, 18 M. L. J., 490. 

Rule 23 . (562) 

An appeal lies from an order of remand even after the suit has been 
decided in compliance ,with the order of remand, Uman v. Jarbandhan 
5 A. L. J., 447 F. B ; 30 All , 479 . 

An erroneous order of remand does not aSecl the jurisdiction of a 
court and can be cured by consent, Daikunta Nath Dey v. Nabab SuUmuUa 
Bahadur, 6 C. L. J., 548. 

Does not apply when the Arst Court has decided a case on all the 
matters in issue, Ambika v. Kala, 10 0 . W. N., 422. 


An order by a district judge on appeal reversing the order of the first 
court on a preliminary ground of limitation, on an application under 0 
XXt, r. 97 is an order under this rule. Bamagore v. Rai Kumar la 
C. W. N., 724. ’ ■' 

Reraanil order is illegal when it direm a new plan lobe prepared 
Palni V. Rangiadass, 32 Mad , 83. ^ ^ 

ShuttlnE out evidence ii not disposing ot a snit on a preliminary potat 
and no remand order should be made but addnional evidence mlrjn in 
appellate court. Kachi v. Vajjala, 6 M. L. T., 273. ® ‘ 
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Rule 25 (566) 

Omitted :--Sot when the lower court has tried them rightly or 
wrongly, Chandtamonl v. U&Ujennasa, 9 C. L- J-, 464* 

Rule 27 . (568) 

Additional evidence may be taken only nhen there is detect ; 
fresh evidence which has been discovered since should not be admmed 
without recording reasons for it, Moniruddm v. Mochabln, 2 Ind. Cas, 
995 J Kachi v. Vajjala, 6 M. L. T., 273. 

Fresh evidence taken by appellate court without objection by parties 
can not be objected on appeal to the privy council, Jagarnaih v. Hanooman, 
(P. C,. 36 Cal., 833. 

Rule 31 . (574) 

Second appeal 5 —A finding of fact on an important question not dealt 
wnhluWy by \o%Ntr cqams wi\v be revetsed on second appeal ns 

not complying wuh this rule. Pertap v. Maigh 36 Cal., 927 ; Shaharoolla v, 
Bangoo, 13 C. W. N., 143* 

A judgment of lower appellate court reversing that of first court not in 
accordance with this rule Is a g*>od ground for remand in second appeal. 
Kuppusamy v. Seshadti, 7 M. L. T., 120. 


ORDER XLin. 
Rule 1 . (588) 


F,\cry order iu an execution proceeding need not be appealed against 
but may be chalfenged in an appeal from the final order. Chandanbala v, 
Pfobodh, 9 C, L. J., ast ; 36 tM . 4*2. 

AppUcallou —It does not apply to proceedings under sec, to6 Bengal 
Tcnmcy Act. Mathura v. Basinu, 36 Cal , 510, 

Appeal allowed against following orders,— An order by a court 
putporung to act under the Civil Procedure Code for the appearance of a 
party in person without quotine the section under which the order was 
passed. Abdul v. Humera, fi A. L. J., 340. An order on an application 
boih under sec, 47 and O. XXI r. 90. Lachman v. Ramjas, 2 Ind. Cas , 983. 
An order authorising a receiver to remove any person In possession o! a 
property. Rowland v. John, 36 Cal.. 713. An order amending an award. 
Jani V. Jani, 2 Ind. Cas. 858 An order by a subordinate judge on an 
insolvency petition is appealable to the District judge but not to High Court. 
Siffli V. Adam, tg M. t. J., 68. An order absolute for sale under sec. 89 
of the Transfer of Property Act. Bechu v. Bicharam, to C. L. J- 91, 
An order directing the arrest and imprisonment of a judgment debtor 
In exclusion of a decree. Ardeshar Katyan, 3a Alb, 3. An order giving 
directions to a receiver as to disposal of income, Mohum v. Ram, 
taCW.N., 1S3 


Appeal not allowed r— An order under sec. 73. Jagartis v. Kripa, 
36 Cal. 130. An order directing a memo of appeal to be presenled lo proper 
Court. Kumar v. Mmsammat. t Ind. Cas., 137. An tx /ar/t erder absolute 
lor lofrcWe Kad.r V. Abdul. 3 Ind. Cas, 67. A remand order by 
lower apjhrtix!,. Coun on pure questions o! fact Is not appealable to High 

<’ M- L. T.. 198. An order .dmUiinB 
• mended pUln, ^ ^ 
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An interlocuiory order allowing inspection of documents In the hand 
ofarecehcr. Ahmed A}eshabai, ti Bom , L. R., 148. The directions 
which a Court pitcs in pissing a receiser's accounts are not appealable; 
Rani Keshobatl Kumarl v. Macgreor, |3 C. W. N., 648. 


ORDER XLV. 

Rule 7. (603) 

'Date of decree’ is the date <>n which decree is pronounced and not 
when it Is signed. Ilarendra v. tlaridasi, 14 C. W. N., 410 

ValUO Market value of Government security and not the face value. 
Chuttcrput v. Maharaj, 9 C. I. J., 559 

Rule 13 . (608} 

Power of court pending: appeal. The court can stay execution 
after grant of certificate for the admission of appeal. Venkata v. Obala, 
30 M. L. J > 140; contra in LaUteshwar v. Bhabeswar 13 C. W, N., 690. 

The court can make an order of substitution before transmission of 
record to England. Jadunandan v. Ramjiban. 10 C L. J , 331. 

High court has no jurisdiction to entertain an application for appointing 
receiver where special leave to appeal was granted by judicial committee 
after refusal by High Court. Tega v. Dichkra, 10 C. L. J., 316. 

Appeal cannot abate on the ground that the appellant has become !n* 
competent to appeal even though the record has not been transmitted.. 
Samarendra v. fiirendra, 10 C. L. f., 330 


ORDER XLVl. 

Rule 7 . {646 B) 

The Judge must give his reasons for the reference ; Choiu v. Jawahir 
3 A. L.J., 33. 

A reversal on appeal of a case cognizable by a Small Cause Court 
but tried by tlie Munsid on the original side must be set aside by High 
Court as having been passed without jurisdiction, Collipara v. Kankipat, 
(F. B.. 6 M. L. T., 121. 

ORDER XLVII. 


Rule 1 . (623) 


After Appellate court’s decree first court can not review, Biswambhar 
V, Sarup. 1 Ind. Cas., 136* 

New and important matter. — These must have existed before the 
decree was made, Golam v. Abdul, 14 C. W. N , 344. High Court in 
second appeal will not review on such ground nor allow a remand when 
brought to its notice in course of the hearing, Nand v. Anwar, 33 All., 71. 

Appeal.— No Appeal lies against an order of review which is not in 
contravention to rules 3 and 4 of this order, Golam v. Abdul. 11 C. L. T.. 
17 *, 14 C. W. N., 144 . 


Subsequent filing of an appeal does not bar the previous application 
for review, but the power should be cautiously exercised, Chenna v. Pedda, 
(F. B.) 6 M. L T., 155 ; see hoivever, Biswambhar v. Saruna, 1 Ind. Cas 

iZ6. 
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Consent decree —Can be teviewed on the ground of fraud, misre- 
presentation etc, Mussammat Golap v. Badsah Bahadoor, 13 C. W. N., 
1197. 

Rule 7. ( 629 ) 

A.n objection against the order of adnaission of an appiication for review 
of judgment cannot be taken in appeal against the Anal decree except on 
one of the grounds mentioned as grounds of objection in rules 7 and 9, 
Gopala Aiyar v. Ramaswami, 31 Mad., 49. 

An order of review appealed against should be reversed if the order 
was in contravention to rules 2 and 4 of this order, Manindra v, Balaram, 
1 1 C.L. ]., 161, 



THE SECOND SCHEDULE. 

(506J An awarJ once made cannot be set aside because all the parties 
did not concur in the reference, Lalmohin v. Sur>a, 1 1 C. W. N., 1 15?. 

The Court to which a case is reminded under O, XLl r, 25 cannot 
entertain an application for reference, Risal v Bhola, 1906 A. W. N, 221. 

(50S) (I) Omission to fix a time, is a mere irregularity, Luchmandas 
V. Aprakash, 30 I. A., 169. 

{510) (t) (5) Having once selected one arbitrator a parly cannot ask 
for the appointment of another, Syamsundar v, Bliatron, 3 A, L, J„ 185, 

When an arbitrator appointed without consent refuses to act, a new’ 
arbitrator can not be appointed without the consent of parties, Subsequent ' 
acquiscence would not validate the reference. Fayazuddm v, Amlnuddin, 

6 A. L. J., 351. 

(518) Appeal lies from an order of amendiqent. Jani v. Jani, 2 Ind, 
Cas, 858. 

(520) Court when invited to enforce an award Is not hound by this 
rule and the following one. Raicharan v. Amrita, 11 C. L. J., 131. 

(S2t) No appeal lies against an order setting aside an award under this 
paragraph. Ganga v. Kura, 28 All., 408. 

Civil Court can not set aside a partition by revenue authorities svithout 
an issue as to fraud or wrougful loss caused by defective or erroneous 
exercise of Jurisdiction. Gifwardhary v. Bechu, 5 Ind. Cas , 454, 

(522) Appeal.— No appeal lies from a decree upon an award revised 
after remittali on the ground that the remiital was illegal, Subbla v, 
Subramaniya, t8 M. L. J., 485, If the decree be in accordance wllli the 
award there is no appeal even on the ground that there was no valid and 
legal award, Chairman v. Sivasanker, 33 Cal., 899; nor on the ground 

.... 1 .....s. ... 8 C. L. J„ 475 j 

• 'iniiio no notice having been 

^*Salinga. 6 M, L, T., 176. 

(525) An appeal lies asainst an ordtrrrfusinB 10 grant .in nnpilealon 
to file a private award Sheo Sahai v.Kirtarth, 7 C. L. J., 486 ; But gee co/i/ra 
Basantlal v. Kunji, 28 All,, 21. No appeal lies against a decree unon n 
private award, Chintamoney v, Haladhar, to C. W. N.. 6 qi ■ Ahrlnl ai . 
Anwar All. 1 1 C. W. N., 220, But an appeal may He if U,'- awird ii.^r 

is impeached as illegal and invalid, Ramesh v. KarunamovI « r'-il . 
see the question discussed by the Full Bench in janokey v.^lJrajo 33 Calc ' 

Provisional award not final can not be filed In a i» t 1. 

v, Macmillan, 6 A. L. J., 467. Hodgklnson 

(526) This rule is not exhaustive and does nnt off-.., .1 . t 

jurisdiction of a court to decide a fundamental the Inherent 

the root of the matter, e. g. the question that thp -i,, wlilcli goes to 

award is based was opposed to public which the 

It C. L. J., 131. Baichtran v, Amriia, 

, Appeal.— The question of arbitrator’s mhrnn,t . * , 

the subject of appeal Chauhraja v. Srinarajan, t Ind Ca^V*^^” 

4 ^93- 
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, Appeal Jies from an order direccing an award to be filed. Talsi v 
Madam, 6 M. L. T. 137—2 Ind. Cas 92. 

Revision — See Abedali v. Yusufali, 8 Bom. L. R 570. 

■ 'i* • ' rence and award is made out of Court pend- 

' there must be an application under this 

8 Bom. L. R., 777. 

Jurisdiction —If the defendant object that there was no reference the 
Court has jurisdiction to try this question, Ganesh v Kashi, 28 All., 621. 


INDEX TO ADDENDA. 


ABATEMENT— 

effect of, of appeal as lo costs, 17. 40. 
of execution proceedings, 40. 

ADJOURNMENT— 

order on an adjourned date under what rule, 27, 29* 
proper order for, 29. 

ADVOCATE GENERAL— 

power of, how far extends under sec 91, 15. 

consent of, necessary when, i; 

no appeal by relators if, refuses to do so, >5' 

AFFIDAVIT- 

what should it contain. 29 
effect of absence of, 43. 

AGREEMENT- 

as to setting aside a sale, 37. 

ALIENATION - 

when valid, 13 

release of easement ivhen amounts to, 13 
ALTERNATIVE CLAIM- 
when allowed, 32. 

AMENDMENT- 

of plaint, when allowed in second appeal, >7* 
of pleadings when allowed and when not, 2S> 26. 
of plaint referring to a document not included in list, 26. 

APPEAL— 

(iidgment debtor objector when can, to High Court, 1 1, 37. 
when third party is purchaser in execution, ii. 

against final decree not barred, when an order of remand was not appealed 
against, 16. 

dismissal of, for defect of parlies, 39. 

abatement of, 40. 

restoration of, 40. 

duty of pleaders engaged in, 45. 

power of High Court pending, to Privy Council, 47. 

From Afpellate decree— 


Prom Orders— 
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under O. XXI r 89, and 90, 37. 
dismissing an application for defanlt, 37. 
under O. XXI r 95, 38. 
of remand, 45. 

To Privy Council— 

does not lie when compensation by land acquisition judge is less than 
10,000 rupees, t8. 

lies when the value does not exceed 10,000 rupees, 18. 

APPLICATION- 

for execution dismissed for default bars a fresh one without making an 
application under 0 . IX r 8, 9, 5, 27. 
order granting an, when final, 28 

ARBITRATOR— 

appointment of, 49. 
misconduct of, 49 
ASSISTANT JUDGE- 

not judge of District Court within the meaning of sec. 24, 8. 
ATTACHMENT- 

what IS, and effect of, 34, 44 - 

unearned salary of a private servant is not liable to, 13. 
what IS not 'during attachment' under sec 64, 13. 

ATTORNEY - 

authority of, how revoked and How long continues 25. 

AUCTION PURCHASER- 

rights of, under money decree and mortgage decite, 

whether representative of decree-holder or judgment-debtor— 9, 10. 

Tnansferee of, can recover possession, it. 

entitled' noti •, before the sale is set aside. 3.. 

when call nets . peal, after deposit under O. XXI r 09, 36. 

wherci" heved, 38. 

AWARD- 

when can not be set aside, 14, 49. 
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BENGAL TENANCY ACT— 

O. XXI r 89 when applicable to, 36, 

BENIFICIAL OWNER— 

can apply under OXXI r 89, 36. 

CAUSE OF ACTION— 

as to contract by correspondence, where arises, 7. 
cases illustrating same or different, 23. 

a suit dismissed because, has not accrued does not bar subsequent suit 
when it has accrued, 24 

suit for rent and for money due for a fishery attached to the holding are 
based on same, 24. 

CLAIM— 

by legal representative of defendant how decided, 9, 34. 
ipphcalion for rateable distribution is not, 13. 
portion of, abandoned, 27. 
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CLAIM— 

on holdings attached m execution of arrears of rent, 34. 
effect of, allowed but set aside in regular suit, 35. 
by assignee of a decree, 44. 

CODE— 

how construed, i. 
not exhaustive, 1. 

not retrospective, 1. 
scope of, r. 

COMMISSION— 

evidence taken on, 42. 
re*issue of, 42. 

COMPROMISE : 

by administrator, 41 
by pleader, 41 

may be written or verbal, 41 
for the benifit of a minor, 43 
COMPROMISE DECREE: 
forfeiture clause in a, 4: 
when executable, 41 
CONFLICT— 

of civil procedure code with limitation act, it. 

CONSENT decree— 
when reviewed, 48. 

COSTS- 

decree for, by High Court where to be executed, 20. 
as to cross objection, 45. 

COURT— 

competent to amend a decree after appeal 45. 

CUSTOM- 

tbat son is not liable for debts of last bolder of an impartible estate, when 
can be raised, 12. 

DEATH- 

of judgment debtor, pending execution, does not abate proceedings, it. 
of decree holder, effect on decree, 30. 

DECLARATION— 

suit for, when not barred under sec. 47, 11. 

DECREE— 

adjudication upon claims of defendants in an Interpleader suit is a, i 

order dismissing interpleader suit is a, i. 

order in precise terms ordering accounts to be taken is a, i. 

order granting leave to sue under religious endowment act is not a, i 

decision dismissing a suit under O. IX r. 9, and O. XLI r. 17 is not a i 

decision embodying no formal decree is not a, i. ’ ' 

can not exceed pecuniary jurisdiction of a court, i. 


against legal representaiive, tsecuiawe against whom. Jt 
of a civil court for partition when executable, 13 

of smallcaus. ccutt, MW to ordimnr court for ctcutlon, a first appeal 
meaning of, 17, 28. 
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OECREE-(f<J«/rf) 

Avhen nutlity, 40. , 
how kept alive, 31. 
pledge of, 32. 

order tefuMog to admit an appeal is not a, t8. 

order of remand when a, 18. 

when cannot be amended, 21. 

who can amend a, after appeal, 21. 

rejection of plaint when not a, 26. 

txparie, against a defendant, 27. 

exparte, against several joint in interest set aside, 28. 

exparte, when set aside can not be revived, 28. 

set aside at the instance of one defendant, 28. 

exparte preliminary, when can be questioned, 28. 

instalment, discretion, 30. 

when a, can be passed in favour of a defendant, 30. 

DECREE HOLDER— 

purchase by, with or without permission, 35. 
right of, to attach money deposited by a third party, 37. 
auction purchaser, can apply under O. XXI, r. 95 and 96, 38. 
DEFENDANTS- 

setting up different titles when do not make suit bad for multifariousness, 24- 
must have j'omt interest m the mam question, 24 
liability of, joint or several, 28. 

Deposition of m'iness— 
when not tendered in evidence, 42. 

DISCRETION— 

of court, to receive evidence, 29 

under 0. XLI, r. ti, as to sending for records, 45. 

DISMISSAL- 

for default, when can be set aside by appellate court, 17. 
application to set aside a, when necessary, 27. 
of an application on a preliminary point, 39. 
for default, when not proper, 45. 

Disposing <x suit— 

what is, on a preliminary ground, 45. 

DISTRICT COURT— 

what constitutes, under sec. 24, 8. 

DIVORCE PROCEEDINGS— 
procedure in, 44. 

ELECTION— 

when a plaint is returned for presentation in a proper court, plaintiff must 
elect whether to appeal or obey, 7, 
plaintiffs put to, when, 23. 

ENCUMBRANCE- 

cffect of mention of, in a sale proclamation, 35. 

ESTOPPEL- 

as to obj'ections in execution, 12. 

evidence- 

additional, when allowed, 46. 
on any point when considered in second appeal. t7. 
on commission, 43. */• 

deposition of witness though not tendered ii, 42. 
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EXECUTION COURT— 

can not question the valii 3 «ty of decree, 31. 
can only construe the decree, 32. 

EXECUTION OF DECREE— 
by co-judgment debtor, 32. 
competency of courts for, 8. 
questions relating to, or not, 10. 
against surety, 13. 

money realized in, when reversed how refunded, so. 

against more than one defendants, 28. 

when, may be stayed, 30, 33, 34, 47, 

application for, to what court, 32. 

in mortgage suits, 32, 33. 

by one of several decree holders, 32. 

dismissal of application for, when bars regular suit. 32 

by assignee of decree, 34. 

Execution proctedingi— 
rebearing of, 27. 
cases in, 38. 

trader mor^ge decree, jf. 
appeal as to orders m, 46 
EXECUTOR- 

is a representative under sec. 47, 9. 
applying for probate, 27 * 

EXTENTION OFTIME- 
by first court after appeal, 21. 
for payment of court fees, 21. 

FINDINGS OF FACT: 
what are, 16 

if there is some evidence to support^ t6 
question as to amount of damages is a, i 5 
of an important question not determined by lower court, 46 
FORECLOSURE : 

ExparU order absolute for, 27, 28, 46. 

FOREIGN COURT— 

definition does not extend jurisdiction of High Court, i. 
the Ceylon Court is a, i. 

FRAUD— 

a decree by, is to be set aside at the place wbe,e the fraud was committed, 7 
when, may be set up, 10. 
charge of, to set aside a decree, 28. 
when creditor cannot show, 31. 
what amounts to, in a sale, 37 
GUARDIAN— 

permission by, when sufficient, 35. 
mother allowed to act as, 42. 

ILLEGAL- 

when a remand order is, 45. 

IMMOVABLE PROPERTY— 

claim for damages not to be combined with recovery of ■’4. 
includes right of way, 34. ’ 

IMPARTIBLE STATE- 

debts of last holder of, tecovertble ia the hand, of his son, 13. 
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INHERENT JURISDICTION— 

if there is no, mere acqulsccncc will not give it, 7. 
against a stranger, 21. 
when to be exercised, 21. 

INJUNCTION — 

suit for, when not barred under sec 47, *•> 
execution as to perpetual, 33. 
suit for personal, when abates, 39. 
INSPECTION— 

o{ 'Kbett etvforttd, 

INTEREST— 

on mortgage decrees how calculated, 8 
up to what date allowed, 30. 
procedure when a decree is silent about, 30. 
INTERLOCUTORY ORDER— 
distinguished from final order, x. 
appeal as to, 47. 

INTERPLEADER- 
suit by tenant, 43 
ISSUE 

when settled, 29. 

JUDGMENT- 

not stating reasons, 16. 
how to Qronounce a, 8. 

effect Of, when not pronounced in open court, )6. 
procedure when, is lost, 8. 


JUDGMENT DEBTOR- 

-i.-. -1... .. 

* 33> 

■ • , , .esslon, 38. 

JURISDICTION- 

cortsent cannot give, 1. 

order exceeding, is not rei judtcala, 4, 

' -of courts for transferor suits, 8, 

Ortf»inql nf H.rrV n....,, . . 


. ,,,, ..„ei, uui iiueiumeu, 3/. 
erroneous order of remand does not affect, 45. 

land acquisition act 

procedure in, 27. 

LEAVE— 

under sec so cl, b. when to be granted, 7. 

limitation- . 


*0 execution of decree, l" 
effect of fraud on, xj. ' 

'u appeal filed when High Court iras closed, t 8 . ' 


sec. 93, 

.istence, • 
31- 
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LIMITATION— 

a$ to suits filed with deficient stamp, 26 
question of, not allowed in set off, 26. 
as to suits that are withdrawn, 41. 

LIMITATION ACT- 

sec. sand 1 2 of, do not apply to sec no of this code, 18. 
art 164 of, 28. 
art II of, 34. 

MAINTENANCE— 

decree for, when attachable, when not, 13 
decree for, transferable when, 32. 

MANAGER— 

of a trust property in ejectment suit must set out his title, 7. 
MATERIAL IRREGULARITY— 

order appointing a guardian when, 19. 
statement in a sale proclamation when, 37. 

MERE IRREGULARITY— 
what is, 15, 16, 32. 
illegal remand order Is not, i 5 . 
judgment not stating reasons is not, 16. 
as to appointment of a guardian, 42, 43 * 

MESNE PROFITS- 

assessmeot of, 40. 
question as to, when final, 10. 

when can be claimed by representative of judgment-debtor, 20. 

when a decree for redemption was not satisfied, 20. 

application for, chargeabw with court fee, 20. 

interest on, 30. 

when can not be claimed, 30 

how ascertained, on khamar lands, 30. 

MINOR— 

decree in a suit on behalf of a, when mere irregularity, ij. 
MISJOINDER- 

of causes of action and of parties when to be taken, 16. 
includes nonjoinder, 16. 
what is not, 22. 

MITAKSHARA— 

son, when can take objection to execution, 9, 
son, wJjM can Sgbt oat charge of iramorahty, 9. 
MORTGAGE— 

when a, can be challenged by purchaser, 34. 

MORTGAGEE— 

when precluded from selling mortgaged properties, 12. 
can bring two different suits on two different mortgages, 24 
MORTGAGE SUIT— 

when bars a second suit for sale and when not, 3, 24. 
decree in a, against mUakthara father executable bow, i** 
parties in, 24. 

decree in a, is not a money decree, 34. 

MOVABLE PROPERTY— 

standing timber is not, t. 

MUTWALIS— 

all the, must be brought on record, 42. . • 
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NON JOINDER— 

objection as to, when should be raised and when waived 23- 
in a suit for partition, 45. 

NOTICE— 

under 0 . XXI r. 22 by which court compeleot, 8, ji, 
under sec. 80 when waived and when tiot necessary, 14. 
to whom, on a transfer of a decree, 32, 
effect of issue of, 33. 

court’s duty to issue, 33. • ■ e 

auction purchaser entitled to, before the sale is set aside, 26. 
OCCUPANCY HOLDING— 

transferee of, when and when not representative under sec 47, 9, to. 
purchaser of a portion of a, when can apply under O. XXI 89, 36 
purchaser of, when can apply under O. XXI f. 90, 37 * 
OMISSION- 

of a certain name in a power of attorney how rectified, 25> 
ORDER- 

when decree, 1. 
when not decree., i. 

PARTIES- 

who are and who are not, under sec. 47, 9. 

in a partition suit, 22. 

m a suit for possession 22. 

in a suit for ejectment, 22. 

m a suit by a ward for a certain declaration, 22. 

m a mortgage suit, 24. 

in an administration suit, 22. 

addition of, limitation, 23. 

receiver a necessary party, 23. 

in a suit by transferee of a decree, 3S' 

PARTITION SUIT- 

in different districts, effect of withdrawal in one, 23. 

PAUPER— 


suit by, 41. 
who is a, 43. 

PLAINT— 

when can be rejected, 26. 

POLITICAL PENSION— 

when treated as ordinary property is attachable, 13 

POSSESSION— 

symbolical, what is, 33 
what is, under 0 . XXI r 97, 38. 

POUNDAGE FEE— 

default in payment 0135, 3^. 

PRESENTATION- 

what is proper, under sec. 26, 8. 

PROCEDURE— 


same under sec. to and ii, 2. 

defect of, 17. 

PRODUCTION OF DOCUMENTS— 


when can be ordered and how, 28. 
tor what purpose, 29. 
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PUBLIC DEMANDS RECOVERY ACT- 
cerlificate under, 35. 
execution under, 38. 

PUISNE MORTGAGE- 

auction purchaser under, is representative of mortgagee, 9 
PURCHASER- 

when a, can apply under O, XXI, r. 89, 36. 

QUESTIONS- 

of civil nature, i, 2. 

that cannot be entertained by a civil court, 2. 
of law, what arc, 16, 17. 

RATEABLE DISTRIBUTION— 

decree holder applying for, how to proceed, 14. 

when can not be refused, 14. 

assets for, when and how to be realised, 14. 

REATTACHMENT- ‘ 
when not necessary, 44. 

RECEIVER- 
interest of, 40. 

when to be appointed, 43, 44. 

RECORD OF RIGHTS- 

not considered in a previous rent suit may be considered in a subsequen 
suit, 7. 

REDEMPTION- 

purchaser of equity of, powers of, 35. 

REFERENCE- 


reasons for, by judge, 47. 
application of, where entertained, 49 
RELEASE— 

effect of, by decree holder, 34. 
RELIEF— 


what is, under sec. 97, 15. 
alternative, when allowed, 22 . 


RELINQUISHMENT- 


a suit for breach of contract on one stipulation [s, with respect to 
by pUintiff is no bar to its being set up as defence 24 
by mistake is no bar, 24. ' 

.by^ motlgag.t under sec. 74 T. P. ac, not claimed in 


Other, 23, 


mortgage 


REMAND— 

order of, when illegal 43. 

Older of, when can be made, 46. 
good ground for, 46. 

REPRESENTATIVE— 


■ .XXI,r. 58, 4. 
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NON JOINDER- 

objection as tO| when should be raised and when waived 23. 
in a suit for partiiion, 45« 

NOTICE- 

under O. XXI r. 32 by which court competent, 8, 31. 
under sec. 80 when waived and when not necessary, t4. 
to whom, on a transfer of a decree, 32. 
effect of issue of, 33. 

court's duly to issue, 33- , 

auction purchaser entiiied to, before the sale is set aside, 30. 
OCCUPANCY HOLDING— 

transferee of, when and when not representative under sec. 47, 9, to- 
purchaser of a portion of a, when can apply under O. XXI 89, 36 
purchaser of, when can apply under O. XXI r. 90, 37. 
OMISSION— 

o! a cenain name m a power of attorney how rectified, 25. 
ORDER- 

when decree, I. 
when not decree, 1 
PARTIES- 

who are and who are hot, under sec. 47, p. 

in a partition suit, 23. 

in a suit for possession 32. 

in a suit for ejectment, 23. 

m a suit by a ward for a certain declaration, 32. 

in a mortfage suit, 34. 

in an administration suit, 32. 

addition of, limitation, 23. 

receiver a necessary party, 33. 

in a suit by transferee of a decree, 35. 

PARTITION SUIT- 

m different districts, effect of withdrawal In one, 33. 

PAUPER- 
suit by, 41. 
who IS a, 43. 

PLAINT- 

vihen can be rejected, 2b* 

POLITICAL PENSION— 

when treated as ordinary property is attachable, 13. 
POSSESSION— 

symbolical, what is, 33 
what is, under 0. XXI r 97, 38. 

POUNDAGE FEE— 

default in payment of 35, 36. 

PRESENTATION- 

what is proper, under sec. 26, 8. 

PROCEDURE— 

same under sec 10 and ti, 3. 
defect of, 17. 

PRODUCTION or DOCUMENTS— 
when can be ordered and how, 28. 
lor what purpose, 39 
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RES JUDICATA-((:<J«/rf.) 
orders in execution when, 5. 
withdran’al of a petition for review is not, 5. 

must be by all the tribunals before whom the question was raised, 5. 
orders in execxition proettdinj^. 

that a decree does not bind ancestral property inherited by way of survivor- 
ship IS res-jutiUatx, 5 
when final and when not, 5. 
mi/^fit and ouf^ht 

cases where these words were considered, 6, 7. 

person barred must have had knowledge at the time of former suit, 6 
former decisions not relied on as before District Judge cannot 

he urged in second appeal, 6. 
in execution proceedings 

questions not taken, when and when not barred, 10, ii, 
questions that might have been tried, may be tried in a separate suit, ii. 
RESPONDENT— 

when may be added, 4$. 

RESTITUTION— 

what is necessary for, 20. 

RETRANSFER— 
when possible, 8. 
procedure on, 31. 

REVENUE COURT- 
order by, 36. 

REVERSIONER- 

when not barred from maintaining suit for possession, 23. 

REVIEW— 

an order on, of a previous execution order relates to execution, to. 
grounds for, 18. 
result of granting a, 18 

second appeal as to grant of order of, 18. ' 

by appellate court, 18. 
by first court, 47. 

on the ground of discovery of next} and important matter, 47, 
of consent decree, 48. 

order of, appealed against when reversed, 48. 

REVISION- 

as to order under sec. 73, 14 

high court can interfere of its own motion, 19. 

what are good grounds for, 19. 

mere error of law is not a ground for, 19 

dismissal of a co-sharer landlord’s suit for rent when subject to 10. 
as to orders under criminal procedure code, 19. ’ 

order under sec. 20 of religious endowment act is not subject to 10 
when anbther remedy open, 19. ’ '' 

as (0 orders without jurisdiction, 19. 

.. w... ' * “ ^ ■ ■ ■ 19 


RIGHT— 
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SAJJADANASHIN- 

cannot be removed under sec. 92, *S' 

SALE- 

by inferior court, when incompetent, 13. 

effect of confirmation of, T4. 

effect of certificate of, under sec. 65, 14, 38. 

when set aside, can not be revived, 31. 

rights under, 32. 

when good, 33 

of money decree, 34 

application to set aside a, when maintainable, 35. 
when a, is set aside, who is entitled to deposit, 36. 
at a place different from that fixed in sale ptoclamatioo, 37* 
stay of, by appellate court, 37. 

SECTION— 


8 . 


73, when does not apply, 14 
92, what IS necessary to bring a case under, 15. 
102, contemplates original character of suit, 17* 

141, refers to procedure only, 30. 

144, sec, 47 does not fully apply to this section, 20. 
SERVICE- 

of notice under O. I r. 8, 22. 
what IS not good, 25. 
on railway servant, 35* 

SET OFF- 

when allowed, and when not, 26. 
question of limitation does not arise In, 26. 
as to cross decrees, 33. 

specific relief ACT- 

sec. 42, 34- 
sec. 9. 38. 

STEP IN AID OF EXECUTION 
what are, 12, 31, 32, 33, 38. 
application under OXXl,t. 15 is, ta, 31. 

SUBORDINATION— 


. Court, 20. 


SUBSTITUTED SERVICE— 
when can be made, 25. 
on owners unascertained whether living, 23- 


SU IT- 

under sec. 9 specific relief act, 38. 

’ - 38. 

* ■ ■ • tee-holder purchaser when not 

against persons in whose favour order for possession was given, 39. 

tail date for limitation is badly filed, if court-fee is not sufficient, 26. 
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nature of, under OXXI, r. 63, 35 

by Hindu mother for share when abates, 39. 

abatement of a, for preemption, 40.- 

effcct of abatement of a, 4a 

proceeding for revocation of a probate, not a, 41. 

Suit ot small cause nature. 
what suit IS a, 17 

suit for damages not a, when both pirties raise question of title, 17 

suit for rent below Rs 500 when a, ty. 

tried by a Munsiff on the original side, no appeal, 47. 

Institution of suits. 

on demand hand notes where to be made, 7. 

SURETY- 

suit against a, 13, 21 
nature of decree, against a, 21. 

TRANSFER- 
pf DiitJf 

after issues are settled, 8 
of decrees., 

order of, how made, 3*. 
when complete, 32. 

' of a portion, 32. 

decree seat for execution is no, 8. 
jurisdiction of Courts for, 8 
of maintenance, 31. 
procedure in, by revenue court, 44. 

TRANSFER OF PROPERTY ACT— 
sec. 89, 36, 46. 

TRIBUNAL- 

returning from a, what is not, 20. 

TRUSTEE- 

procedure in a suit when, is not interested. 41 , 
effect of order allowing new, to be brought on record, 42. 
UNCERTIFIED ADJUSTMENT - 
when not allowed, 31. 

UNDER RAIYAT— 

can not apply under OXXI r. 89, 36. 

VALUATION — 

of subject matter in a suit how calculated,' 18 
of Government Security, 47. 

WIDOW— 

when can competency of Hindu, to mortgage be raised 1 1 
WITHDRAWAL— ’ 

of suit, subsequent suit governed by what law, 40. 
of suits when not allowed, 41. 
conditional order of, not fulfilled bars fresh suit 41 





